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REPRESENTATION, &«

"PART L.

Remarks on an opinion given in the year 1729,
by the (then) Attornéy and Solicitor Gé-
neraly, concerning Slaves brought to Great
Britain. | | :

PREAMBLE TO THE OPINION™,

L IN order .;co certify a miftake, that
¢ Slaves become free by their being in

* This is copicd from a MS. collection of opinions,
cafes, &c. 'in the hands of a gentleman of the law: but
the opinion, without the preamble, may be fcen in the
XIth volume of the Gentleman’s Magazine,
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“ England, or being baptized, it hath
¢ been thought proper to confult the King’s
¢ Attorney and Solicitor General in Eng-
¢ land thereupon; who have given the fol-
‘¢ lowing opinion, fubfcribed with their
¢ own hands.”

O PI NI O N.

‘“ We are of opinion, that a Slave by
‘¢ coming from the Weft-Indies to Great-
‘¢ Britain, or Ireland, either with or with-
‘“ out his mafter, doth not become free;
‘¢ and that his mafter’s property or right
* in him, is not thereby determined or
‘¢ varied ; and that baptifin doth not beftow
‘¢ frcedom on-him, nor make any altera-
‘¢ tion 1n his temporal condition in thefe
¢ kingdoms: We are alfo of opinion, that

‘¢ the mafter may legally compel him to
‘¢ return again to the plantations.”

P. YORK,
C. TALBOT.

Jen. 14, 1924.

The authority of thefe great names is
fuch, that I might feem guilty of an un-

~ pardonable prefumption, if I thould com-
4 mence
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inence my criticifm on this opinhion by any’
other method, than that of comparing it
with the fentiments of other perfon's, who
have confidered the famé¢ fubjeét:

«¢ It is faid, that’ the law of’ England is
< favourable to liberty; and fo far this
¢¢ gbfervation is. juit, that when we had
¢ men in a fervile condition amongft us;
«¢. the law took advantage even of negleéts
¢ of the mafters to cnfranchile the villain,
¢ and feemed for that purpofe even to fub=
¢ tilize a little ; becaufe our anceftofs
¢ judged, that freénien aweré the réal fupport
¢ of the kingdom.” (Sce thie Account of the
Eiuropean Settlements in Aniericid, vol. ii.
part vi. ch. xii. p. 130.) Another remark of
the fame ingenious author (in p. 118.) con-
veys a very fenfible idea of thofe juft and
¢quiitable reafons, whiclt probably induced
our anceftors to render the Englith laws fo
indulgent to the opprefled villain,

“ Indubitably” (fays he) ¢ the fecurity,
¢« as well as the folid wealth of every nas
‘¢ tion, confifts principally in the number
 of low and middling men of a free cona
* dition, and that beautifel gradation from
¢« the higheft to the loweft, where the
 tranfitions all the way are almoil im=

B2 ¢ pere
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** perceptible.—To produce this, ought to
‘¢ be theaim and mark of every.well regu-
¢¢ lated common-wealth, and none das ever
¢ flourifbed upon other principles.” |
The vaflalage of Scotland was confidered |
by our legiflature, as highly injurious to
the welfare of that kingdom, danger-
oas to this, and unjuft in itfelf: it was
therefore abolithed by an AQ * of Parlia~
ment in the twentieth year of King George

* This A& (according to the preamble) is ¢¢ for ex-
¢ tending the influence, bencfit and proteldion of the
“ King’s laws and courts of juflice toall his Majefly’s
¢ fubjells in Scotland;” yet it muft be confeffed, that
fsme of his Majefty’s fubjells in Scotland, (viz. thofe
who work in the'collieries, faltworks, or mines) feem
flill to be expofed in too great a degree to the will of
their employers, by the Zlﬁ feCtion ; unlefs it fhould be
allowed, that the claufe is exprefled in fuch terms, that
it cannot juftify any arbitrary proceedings. '

And indecd, there is fam= reom for a favourable inter-
pretation, the proprietor being only at liberty to exer-
ctfe ¢ fuch power and authority as is competent to him by
¢ Jaw.”

Thereforc, as the law cannot authorize an unjuft op-
preflion, the above-mentioned ¢ power: and jurifaiéiion,”
may (I hope) be confidered as a mere thadow of vaflal-
age, without effedt. |

Nevcrthelefs there will not be wanting interefted
perions to urge, that the claufe is fufliciently cfledtual,
and that it- muft necefiarily be underftood to imply and
authcrize a continuation of the former vaflalasc, over
“ all workmen employed in carrying on coalworks, [alt-
¢ cuorks, and mines in Scotland,”” But cven if this fhould
realiy be true, I will venture onc objelion againtt it,
viz. that the fame is abfolutely unnecefliry, if not hurt-

K iul
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the fecond; (A. D. 1747. ch. #%liii. ¢ An
< A& for taking away and -abolithing the
¢« Herctable- Jurifdictions in-that Part of
¢ Great-Britain called Scotland, &c.”) for
-which falutary. meafure, . all . true friends
to the liberty of Great Britain ought to be
thankful. |

Indeed .there are 'ma_ny inftances of per-
fons being freed from Slavery by the laws
"of Englands but (God be thanked) there
is neither law, nor even a precedent (at
{eaft I have not been able to find one) of a
legal determination, to juftify a mafter in
claiming or detaining any perfon whatfo-
ever as a Slave in England, who has not
voluntanly bound hlmfelf as fuch by a con-
tralt In writing, -
~ In the cafe of Gallway verfus Caddee,
tried before Baron Thompfon at Guildhall,
about g0 years ago *#, verdiét was given for
the defendant, in bchalf of a Negro claimed
by the plaintiff as his Slave, whom the

ful to the true intereft of the proprictors of fuch works.

The learned Baron Mnntchmeu clearly demonfir: At

this point,(viz. * Inutilit¢ de L’Efclavag e parmi nous.’

in the 8th chap. of his 1gth book, dcsl 'Efprit de Loix.
See further remarks on this head in the thh part.

* The author acmdentally met with a gentleman
who was prefent at this trial,

B 2 court
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court declared to be free on bis ﬁaﬂ ﬁttmg

Joot on Engl ifb ground.
Alfo 1n the cafe of De Pinna, &c. ver-

fus Henriques, (who proteéted a poor Ne-
gro woman, claimed by the plaintiffs as
their Slave). a verdi® was given”fof the
defendant at Guildhall in 1732, L

Lord Chief Juftice Holt held, that ¢ as
¢ foon as a Negro comes into England, he
‘¢ becomes frec: one may be a villain in
‘¢ England, but not a Slave.” See Salkeld'’s
Reports, vol.ii. p. 666.

¢¢ Slaves may claim their freedom as foon
‘“ as they coin¢ into England, Germany,
¢ France, &c.” Groenwig Vinnius adht.
Wood's Civ. Inft. b. i. ch. ii. p. 114.

‘The ftate of Slaves amongft the ancient
Romans or other heathen nations, and the
imaginary right of conquerors in thofe carly
days to enflave their captives, do notat all
concern a Chriftian government ; fo that it
would be fuperfluous to quote the learned
Grotius’s confiderations on thefe fubjeéts ;
becaufe {uch precedents cannct be of any
authority amongft Chnfhans "Fis fufficient
for our purpofe, that thefe heathen cuftoms
are not now eftablithed in Europe, and

that even Grotius himfelf allows the fame,
After
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. After fpeaking of the afylum given by
the Jews to Slaves, who had fallen into
that unhappy ftate, without any fault of
their own, he obferves as follows: ¢ Q_ah |
- % ex caufa videri poteﬁ ortum jus qued in ;
S folo Francorum ﬁr'vz: datur prac/amandz in
“ libertatem, quanquam 1d nec quidem nunc
¢ tantum bello captis fed & aliis gualzézylzéet :
. _ﬁrfw.f videmus dari.” Grotius, hb.- 1,
‘cap vii. fe. viii. p. 735. Gronovius fur-
ther explains thefe words, (* Servis datur
¢ proclamandi,”) in the following nate,
viz. ¢ Ut Servus peregrinus, finul atque ter-
¢ yane Francorum tetigerit, eodem momentg
¢ liber fiat.” * Gronovius. |

I may add farther, that it is, and ever
has been, the conftant praltice of Juftices
of the Peace in England, (if I except a
certain mercenary trading Juftice at the
Weft end of the town) to enlarge all per~
fons who demand the Magiftrate’s protec-
tion from the tyranny of Slaveholders.
Therefore it muft appear, that Slavery is
by no means tolerated in this ifland, either
by the law or cuftom of England; though

® ¢ That a foreign Slave, as foon as he fhall have

¢¢ touched huropcan ground, the fame moment inay be
‘¢ made free,”

B 4 the
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the opinion; which Inow propofc to ex-
amine, inculcates‘a very different do@rine:

but, indeed; it is exprefled in fuch gesiéral
térms, that it admits of an amblguous in-
terpretation ; for it may be right, or it may
be wrong, according to the different cir-
cumftances of cafes.

Neverthelefs, the chara@ers of the very
eminent and worthy perfons who fubfcribed
this oplmcn, are' fuch; . that it is not pof-
fible to cenceive, that the leaft equivoca-
tion was really intended : fo that'I ani en-
tirely at a lofs How to account for their
having conténted thernfelves with fating
the cafe merely on oné fide of the qucfhou
(I mean in favour of the ﬁl'aﬁérs,)' without
fignifying at the (ame time, that their opi-
nion was only conditional, and not abfelute.
The want of this neceffary diftinction,
has occafioned an unjuft prefumption and
prejudice (plainly inconfiftent with the laws
of the realm) againft the othér fide of the
queftion, |

Therefore, with all the defecence due to
the great learning, {kill and abilities of
thefe very refpestable perfonages, I pro-
pofe, 1ft of all, to fhew, that this opinion
conditionally is right,  And 2dly, That the

general
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gdzeml prefumptlon upon thc whole 1s
wrong. - SR

T he opinion conﬁﬂs of three. Parts, lﬁ'
*¢ Thata Slave, by coming from the Weft
¢ Indies t9 Great Britain or Ire/aud e:tber
<< auith or-without bis mafter; doth not
s come free, and that bis Mafter's prapur{y
€< or right in bim, is rot thereby determined
““ or vdried:” all this is certdinly true,
provided the Mafter can produce an-au-
thentic agreement or contraét in writing”
by whlch it fhall appear, that the faid Slave
hath voluntanly bound hunfclf without
compulfion or illegal durefs. .

adly, They affirm, ¢ That Baﬂt fﬂ dat£
““ not beflow freedom on him’ (the Slave)
“ nor make any altcration in his temporal
¢ condition in thefe kingdoms.” ‘This I am
willing for the prefent to allow, as I have
not hitherto fcen -any fufficient -authorities
to alledge againtt it.

The 3d Part of the opinion is, ¢ T/m..
¢ les” (the Siave’s) *¢ mafter may legally
““ compel bim to return again to tihe planta-
¢ tions.” ‘This is cértainly true, provided
that the Mafter is poﬁéﬂ'ed of fuch an agree-
ment or contra&, as 1§ befoire mentioned,

Yor
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For even if a free Englith Subje&t fhould
enter into f{uch a kind of contract; he may

be carried out of the kingdom (if the con-
tract exprefles fo much) with or without
bis oson fubfequent confent *, by exprefs per-
miffion of an Englith Statute; (31 Car.
I1. ch. 2. fe&, xiii.) unlefs the mafter, to
fecure his bargain, fhall have imprifoned or
confined him ; for fuch an act onght, in
firi& juftice, to be eftcemed abfolutely il-
fcgal, if the indentured Perfon did nat
previoufly refule to fulfil the contract on
bis part. i

Baron Puffendorf, in his Law of Naturs
and Nations {b. vi. ch. iii. p. 19.) makes
fome obfervations, which may ferve to 1l-
luftrate this point, ¢ When a Slave” (fays
he) ¢ not by way of punibment, or on
¢ account of any preceding offence, is
¢« thrown into irons or OTHERWISE DE-
¢¢ PRIVED OF CORPORAL LIBERTY, he jis
s« by this a&t, releafed from his former ob-
s Jigatrons by compal?; for his mafter is

* This indeed is law, but whether or not, ’tis altoge-
ther equity, doth not reft with me to determine.  The
Jearned Baron Montefquieu, indeed, fcems clearly to
prove, that a freeman cannot make an cyjuitable bargain
for his liberty. ¢ Il n’cft pas vrai qu’un homme libre
puifle fe vendre, &c.” b. xv. ci. 11, p. 342.

‘ fllp*.-.'
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«« fuppofed to take off his maral éamls, by
¢¢ thus impofing natural.”

Perhaps - the &riét regard Wthh the At-
torney and Sollicitor General had to the fe-
curity of private property; might prevent
them from exprefling in their. opinion,
how far a Negro Slave in England (not
contracted as above) is entitled to the pro-
teCtion of the laws, left the knowledzs of
fuch a claim of protection fhould invali-
date the mafter’s right of  property, who
purchafed or brought him to England, and
who would thereby be liable to be divefted
of the faid property.

This certainly feems to be a very equi-
table confideration ;' but the fame equity,
as in a cafe between man and man, ubliges
us likewife to diftinguifh how far one man
may lawfully be conﬁdered as the property
of another, ¢ awithin this kingdom of Eng-
“ Jand, dominion of Wales, or town of Ber-
s« aquick upsn Terzed,” wher there is no fuch
previous contract.

The Laws of the Realm do moft cer-
tainly fecure to cvery man, without exccp-
tion, his private property ; but it muft be
likewife remembered, that the nature of

every kind of property ought to be conti-
dered,
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dsred, before it can be lawfully claimed -
for there are many cafes. wherein property
IS abfolutely altered ; as in the cafe of con-
trabard guods brought to England, and in
all forfeitures, efcheats, and other circume
ftances,  wherein ‘the King’s right lawfully
interferes. S

Salvo. fure Regm, i1s an exception that
takes place of all private claimis. There-
fore, if 2 Slave by coming into England, is
any ways ““bounden’” in allegiance to the King
and the laws, during his refidence within
the realm, he becomes zbe King’s fubjell,
which I fhall clearly prove hercafter. The
effect of this is, thatin a relative foufe, he
becomes likewife zhe King's. property, ac-
cording to the law of nations. Baron Puf-
fendorf is very exprefs in this particular,
b. vi. ch, iit. p. 614. ¢ Ewvery Sovereign”
(fays he) ¢ may indeed, as -Mr. Hobbes

«¢ remarks, fay of Az fubjec?, Hic meus eft ;
¢ This man is my property, yet itis in a

‘¢ quite 4 jerent Jfenfe that we call a thing
¢ our own.

But thofe perfons, who c]alm their Ne-
gro Servants in England, as Slaves, and
private groperty, feem in general to have

entirely laid afide this proper diftinction.
They
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They call' them, indeed, Negro Fellpws
but fo contemptuous is their manner of
expreffion, that the proper'meaning of the
word Fellow, feems with them to be en-
tirely r;vc_rfed ! Their actions correfpond
but too w'ell with their addrefs; for they
ufurp as an abfolute authority over thefe
their fellow men, . as if they thought them,
mere things, horfes, aogs, &c.

I have too much reafon to charge them
with this inhumanity; for, in the cafe
(wherein I am at prefent concerned) of a
Negro being soLp, during an unlawful con-
finement, without a warrant, in the Poultry-
Compter, though he had been fet at liber-
ty from the infupportable tyranny of his
mafter (THE SELLER) more than two years
before, at a meeting of the Midalefex Joef-
tices, yet it has been alledged by the faid
Seller (even after the Negro had been a fe-
cond time fet at liberty by the authority
of the right honourable the Lord Mayor)
that he, the faid Negro, is as much privase
property as a borfe or a dog. |

In anfwer to fuch unnatural, though ufue
al comparifons, 1 might As REAsONABLY
ALLEDGE, (if no regard is to be paid to bhu-
mannature ) that the Negro oughtratherto be

ranked
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ranked among creatures ¢ Fere nature”,
(pardon, for the prefent, the abfurdity of
fuch an idea) than among horfes, dogs,
cats, &c. becaufe thefe of the latter clafs
arc efteemed in law, as ¢ things of @ bafé
nature,” which, it feems, the former are
not; and therefore (if it can be thought at
all allowable to rank.a man with beaits)
the Negro has an undoubted right to be
efteémed of the more. noble kind of the
two. Alle, for another reafon, he is en~
titled to be efteemed,; rather a creature
fere nature, than of a bafe nature; becaufe’
he was not born in flavery (as are many .
unhappy perfons in the Englith planta-
tions) but was free born; of human, not
bafe, parents; parents, who had as much
right to their natural liberty, as the wild
animals, with which their native country
(Africa) abounds : therefore if this Negro
fhould unjuftly be denied 2ll buman privi-
leges, yet, as he is nict of a Jafe nature, he
ought at leaft to enjoy as much privilege as
bears, hawks, or any other creatures fere
nature, which have been taken and made
tame : becaufe in thefe  we bave only a
property” (fays Wood, b. 11. ch. 5. p. 539.)
““ fo long as tiey remain tame, and-do not re-

“ gan
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« gain their natural liberty, and bave not a
cuflom of returming;” for otherwife they
cannot be claimed as an a8folute property ¥,

Thus it muft appear, that the plea of
private property in a Negro, as in @ borfe or
a dog, is very infuflicient and defective. Buc
I will now fhew, that the comparing of a
man to a beaft, at any rate, is unnatural
and unjuft ; as well as the feizing, and de-
taining him as fuch, is dangerous to the
pretended proprietors. For they cannot be
juftified, unlefs they fhall be able to prove,
that a Negro Slave is neither man, woman
nor child 4 : and if they are not able to do
this, how can they prefume to confider
fuch a perfon as a mere *¢ chofe in aition” ?
or thing to be demanded 1n action ?

The Negro muft be divefted of his hu-
manity, and rendered incapable of the

* ¢« One may have an cbfzinte property in hens, geefe,
ducks, peacocks, &c. but not in creaturcs that are
fere nature, as wild beafts, &c.  Id. p. 538.

+ H eft impoflible que nous fuppofions queces pens-la
foicnt des hommes ; parceque i nous les fuppofiions des
hommes, on commenceroit i croire que Yous NE SO
MES PAS NoUs-MEMES CHRETIENS, L’Efprit des Loix.
b. xv. ch. 5. *¢ It is impotlible for us to fuppofe thae
¢¢ thefe pcople are mex 3 becaufe if we fhould fuppofe
¢ them to be men, one would begin to belicve that e
¢ ourfelues are nop Chriflians.”” A very fevore{and alas
but too jutt) fatire againft Slave-holders!

King's
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King’s protetion, before fuch an ation
can lawfully * take place.

But how 1s he to be divefted of his bu-
man nature? or of his juft right to the
King’s protettion ?

A man may, indeed, be faid to be di-
vefted of his bumanity, 1ft, in a moral
fenfe, by his own action, in ftooping to any
kind of bafenefs beneath the dignity of a
man. - And 2dly, By the execution of the
laws, in punifhment of fome particular

kinds of bafenefs, for which a man may
lawfully be divefted of his humanity by a
civi death: that is; may be ¢ difabled to
¢ bold any ofce or jranchife, &e.” ¢¢ as
< if fuch perfon was naturally gead.” 'This
1s one of the penalties exprefled in a Sta-
tute (2 Geo. II. ch. 24.) againft bribery
and corruption in Parliamentary Elections,
whereby, not lefs the Eriber than the Bri-
éed, (whether the offence be committed
“ by bimfelf, or any perfon employed by birt” )
is fubjeCted to the divefture abovemen-
tioned. But the vileft and inoft ignorant
Negro Slaves are not {o inbumanly bafe and

* Trover lies niot for aNc%ro : for men may be own-
ers, and therefore not the fubject of property, &c. Sce
Cunningham’s Law Ditionary, under the werd Negro.

degenerate
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dcgenerate as thefe Time-fervers, who of<
fend againft God!. the King ! their friends
aund fellow-fubjects ! themfelves!.and all
their unhappy pofterity, even the children
that are unborn! They are enemies to the
State, infinitely more to be dreaded, than the
moft puiffant foreign power at open war! ¥

* No fhuffling arts or equivocations whatfoever can
lighten this monitrous load of guilt, for which the of-
fenders muft one day moft certainly be called to account,
notwithftanding that they may have efcaped the penal-
tics of this Englith Statute : for indeed it is merely the
penalties (or execution) of the faid Statute which they
elcape and not the guiit of breaking it; becaufe the
{ame is o warily drawn up, that there is not the lealt
room for mental refervation,

A very large proportion of the freeholders in this
kingdom, it is to be feared, are involved in this horrid
guilt! Nay every eleCtor who hath but even EAT or
DRANK at the expence of another, during the time of
an clection, 1s likewife in fome meafure guilty ! (though
charity will incline us to fup:ole that their offence is,
for the moft part, occafioned by ignorance, rather than
wilful corruption) for not only money, but alfo any
¢« Gift, Office, Imployment, or oTHER REWARD
““ wHATSOEVER” is forbid by the fuid A&. Now this
prohibition muft neceflarily include meat and drink,
fince thele articles cannot be confidered below the efti<
mation of a ¢ Rewarb,” becaufe they arc exprefly
prohibited by a preceding A&t fbll in force, (viz. 7 W.
IIl. ch. 4.) whercby thole Candidates, who fhall ¢ 4;-
*“ reclly or indirelly give, prefent or allow to any pera
““ {on or perfons, having voi-.e or vot¢ in fuch clection,
‘¢ any money, MEAT, DRI%:K, ENTERTAINMENT, or
‘““ provisioN, &c. are rendered incapable (though
‘¢ cle@ed) te al?, fit, or have any vote, or placé in parlia-
““ menty &c.””  Happy would it be for Enghland, if this

C ¢ falutary
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But the cafe of this poor Negro is very
different. - If he is.a Slave, yet it was not
with his own confent that he was made
fo. He neither fold Linfelf, nor has he be-
trayed others, and cannot therefore -be lia-
ble to fuch fevere penalties.” He has not
been guilty of any offences, 'that I know
of, for which he might lawfully be diveficd
of bis bumanity ; and thercfore it muft cer-
tainly be allowed, that he difiers from a
horfe or a dog in this very ¢ffential poiit,
viz. bis humanity.

falutary law could be ftriCly enforced ! Bribes in mo-
ney, places, &c. are not ‘produélive of half fo much
evil, as the debaucheries of cléétion entertainments, be-
caufe the pernicious effééts of the latter are fo perma-
neat, that they may fairly be faid to be tranfmitted from
cletion to ele@ion.. The grofs immorality, as well as
the deplorable idlenefs and poverty, (all forerunners of
flavery) which too much prevail in many parts of this
kingdom, ought, (I fincerely believe) to be principally
attributed to the unlawful praflice of opening houies
for public entertainment at eleCtions : and we cannot
hope that this dangerous cvil will ever be correcled,
unlefs the wifdom of the legillature fhall hereafter think -
it to oblige every candidate (as foon as he declares him-
fclf fuch) to promife upon oath, that he will ftrictly ob-
fcrve every article of the laft mentioned A&, againit
treating cle@ors. This long digreflion from the fubject
of Negro Slaves, the author hopes may be pardoned,
efpecially, if the reader will pieafe to confider, that ci-
vil and political Slavery, as well as Slavery to fenfual ap-
petites, are fo very nearly connected with each other, in
their nature and cffedls, thatit is no very confiderakle
tranfition from the prefent point, to fpeak of them
tepether,

S0
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‘ $o that, though he may have been a
Slave, and, (according to the cuftom of the

Colonies) accounted the przwz‘e property
of his mafter, before he came to: England,

yet thefe circumftances make no altuanon
- In bis buman nature ; for every N egro Slave,
bemﬂr undoubtedly eithér man, woman; or
Chlld he or the; immediately upon their
arrival -in England, becomes #e King's
property in the relative fenfe before-men-
tioned, and cannoty therefore, be ¢¢ our of
" ¢¢ the King’s protettion.”

But if any Slaveholder flill obftinately
perfifts in his claim of prevate property, let
him be no longer ignorant, that ¢ zwhere
S¢ the title of the King and a common Perfon
8¢ concurs, the ttle of the King fhall be
¢ prgférréd." Wood’s Inftit. b. i. ch. 2.
p. 32-

Let him know, likewife, that the quon-
dam Slave is enabled by the laws of this
realm; to vindicate and put in Suit this
title and claim of the King; ¢ for” (fays
Wood, b. iv. ch. iv. p. 938.) ¢ wher any
i thing is prohibited by a Statute,” (asin
this cafe) ¢ though the Statute doth give an
¢ Aion or penalty, yet the party grieved
‘¢ may have an A&ion, Tam pro Doming Rege,
““ quam feipfo 3 as well for the King, as in

C 2 hig
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bis own behalf, for the fecurity of bis pera
fon; which is a much more reafonable and
cffcCtual plea, than that of any private pro-
perty whatfloever : for it is an eftablithed
maxim of the moft learned lawyers, efpeci-
ally the great Sir Edward Coke, (1 Inft.
124b. 2 Inft. g42. 115.) that ¢ 2he law fa-
‘“ wgurs liberty, and the fresdom of a man
‘< fromn imprifonment 3 and therefore kind in-
 terpretations fhall be made on its bebalf.”
Woed’s Inft. b. 1. ch.i. p. 23.

But fome perfons have alledged, that a
Slave cannot avail himfelf of the laws, be-
caufe he is not @ fulyect; for a Slave (fav
they) cannot, in a political fenfe, be confi-
dercd as a fubject; but I hope foon to make
it appear otherwife. 1 have already (hewn,
that an Englifh fubjedf may be made a Slave
by contract; but it 1s neceffary to obferve
likewife, that no coniract whatfoever, can
wntic bis indifbenfable oblization zind allegrance
t5 the King and the lawes. Therefore as it
Appears, that a fubj2ct may become a Slave;
fo it neceflarily follows, that ¢ Sleve may
be a jubedl, fince the Tn.,s of allegiance
cannot be diffolved.

An Englith fubjec? cannot be made «
e, v.*zthout bis own free confent, as 1

have
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“have before obferved, b-ut on the other

hand, a foreign Slve is ‘made o f 00l
with or without his own confent: therc
needs no contra& for this purpofe, as in

the other cafe, nor any other a&t or deed

whatfoever, but that of his being landed in
England ; ¢ For every Alier and Stranger
“ born out of the King's cbeifance, no being
““ demizen, which now or vereaffer” (fays a

Statute of 32 Hen. viil. ch. xvi. fed. ix.)

¢ [ball come 12 or to this realin, or clfescdere
¢ qoithin the King's demuinisus, fhall, after
“ the faid firlt of Septemiber, next coming, be

L ¢ bounden by and unto the Lazes and Statuies
¢ of this realm, and to all and ﬁzwul ar the
- ¢ contents of the fame.”

Now it muft be obferved, that this law
makes no diftin&ion of dund or free ; nei-
ther of colours or complextons, whether of
black, brown, or white; for ¢ cvery alien

and franger” (without exception) ¢ wiv

¥

¢ bounden by and unto the lozvs, &,

This binding or obligation, 1s properly ex-
prefied by the Enghth word Ligeance (a
Ligando) which may be ¢ eitber perpetual
““ or temporary:’ (Wood, b. 1. c,ut. p.
37.) but one or other of thele is indifpen-
fably due to the Sovereign from all ranks

C 3 and



( 22 )

and conditions of people. Their being
¢ bounden nnto the lasws,” (upon which the
Sovereign’s right is founded) exprefies and
implies their sUBJECTION to the.laws;
and therefore to alledge, that an Alien is
not a SUBJECT, becaufe he is in bondage,
is not only a plea without foundation, -but
a contradiction in terms; for every perfon,
who in any refpe@ is in fudjeltion to the
laws, muft undoubtedly be a fubject.

Foreign Ambaffadors, -indecd, by the
L.aw of Nations, enjoy peculiar privileges ;
which are alfo confirmed by a Statute of
7 Ann, ch. 12. as well as the privileges
of their fervants; though the latter cannot
claim them, unlefs their namesare regif-
tered in the Secretaries Office, &c. purfu- .
ant to the faid Statute.

Neverthelef§, even an Ambaflador is, in
fome degree, fubjei to the laws of this
rcalm ; for if fuch a one * 7 guilty of
““ treafon agamft the King's life, be may be
““ condemned and executed, dut for otper.
¢ treafons, he fhall be {ent home, with a
‘“ demand to punifh him, or to fend hiin
‘“ back to be punithed.” Wood’s Intt. b.
iii. ch. i. p. 88. Ambaffadors could not
be faid to be guilty of zreafon, it they were

not
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not confidered as ¢ dounden” by a fort of
temporary allegiance” to' the King, in return
for his protection, and that of the public
faith, durmg thcr reﬁdence in thxs king-
dom. o S

I come now to the main point in quef=

tion ; ‘for as I'have -proved, not only that
there are different degrees of _/z'z.,ym?zm in
England, bat: alfo, - that dondmen - may ‘be
jzzf_;eﬂ.r as well as freemen, the inevitable
concluficn upon the  whole i is, that eves y
mar, woman, or child, ¢ that. ngww is, or
¢ bereafter fhall be an inbabitant o refiant
“ of this kingdom of England, dominizn of
¢ Wales, or town of Berwsick upon Tweed,”
is in fome refpect or other the King's fub-
so&t 3 and, as fuch, is ablolutely fecure in
his or her perfonal liberty, by virtue of a
Statute, 31 Car. II. ch. ii. and particular~
ly, by the xiith Section of the fame, {a
copy of which is hereunto annexed) where-
in /i t[g’eﬂ: of all conditions ace plainly inclu-
ded.

This A& s exprefly intended < for the
¢¢ better {ecuring zbe libcrty ¢f Tur Sus-
““ JECT, and for preventicn of imprifon-
¢ ment beyond the feas.” It coniains no
diftinétions of natural-born, naturalized, de-

C 4 HImENH,
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nigen, or alien fubjetls, nor of white or black,

free-men, or even of BOND-MEN (except in
the cafe already mentioned of & contraét in
writing, allowed by the 13th Settion, and
the exceptlon likewife in the 14th Sedion,
concerning felons) but they are all includ-
ed under the aeneral titles of « 2be fubject,”
¢¢ ANY OF the faid fubjells,”.<¢ every fuch
¢ perfon, &c.” Now the definition of the
word ¢ PERSON, iz its relative or civil ca-
¢ pacity, (according to Wood, b. i. c. ii.
-4« p, 27,) 1s either the King or a fubjecl.”
Thefe are the oniy cavital difiinctions that can
be made ; though the latter confifts of a va-
riety of denominations and degrecs : there-
fore perhaps it may be a dangerous point

to advance, that any perfon whatfoever 1n
England, befides the King, is not e _fubjeit ;

- left the fame fhould be conflryed as a
breach of the Statute 23 Eliz. ch. i. [inti-
tled an Ak to retain the Queen’s Majefty's
Jubjects in thewr due obedience) whereby ¢ all
“ perfons whatfoever” are liable to the pe-
nalties of the faid A&, who ¢ have, or
« fbell bave, or fball pretend to have power,
‘“ or fhall by any ways or means put
‘ in pratlice to abfolve, perfuade, or quitd-
¢ draw any of the Queen’s Majefty’s fub-

“ jects,
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¢« jelts, or any within her Highnels’s
¢¢ realms and dominions from their natural
“ obedience to her Majety.” &c. fect. ii.
~ But if I were. .even . to allow that a INe-
gro Slave is not a fubje&. (though I think I
have clearly proved that heis) yet it is plain,
that {fuch an one ought not to be denied
the benefit of the King’s courts, unlefs the
Slaveholder fhall be able to prove, hkewxfe.
that he is not A MAN; becaufe ¢ EVERY
““ MAN may be free to fue for and defend
« Jis right in our courts” (fays a Statute
20 Edw. III.- ch. iv.) ¢ and elfewhere ac-
cording to law.” ¢ And No MAN of wbhar
“ gflate or condition that he be” {here can
be no exception whatfoever) ¢ fhall be
¢ put out of land or tenernent, NOR TA-
¢¢ KEN, NOR IMPRISONED, nor difinhe-
« rited, nor put to death, without being
‘“ brought in aniwer by duc proccfs of ihe
¢ law.” 28 Edw. IlI. ch. iii.
“ No maN,” therefore, ¢ of what eflate
“ or condition that be be,” can lawfully be
detained 1n England as a flave, becaufe we
have no law whereby a man sy be condemned
to flavery, without his own confent, (for
cven convicted felons muft € w2 oper court
Py
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s pray to Le tranfported *) and therefore
there cannot be any ¢ due procefs + of the
law,” tending to fo bafe a purpofe: 1t follows
therefore, that every man who prefumes to
detain any perfon whatfoever as aSlave,other
wife than by virtue of a written contradt,
a&s manifeftly without ¢ duc procefs of the
¢¢ Jaww,” and confequent]y 1s liable to the
Slave’s ¢ acfion of falfe imprifonment,” be-
caufe ““ EVERY MAN muay be Jree to fue, &c.”

{o that the Slaveholder cannot avail himfelf
of his imaginary property, either by the
affiftance of the Common Law, or of 2
Court of Equity; for in both, his fuit will
certainly appear unjuft and indefenfible.
The former cannot affift him, becaufe the
ftatute law at prefent is fo far from fuppof-
ing any man in a ftate of Slavery, that it
cannot even permit fuch a ftate, except in
the two cafes mentioned in the 13th and
14th Section of the Habeas Corpus Act;
and the Courts of Equity, likewife, maft
aeceflarily decide agzinft him, becaufe his

* Sce Habeas Corpus Aét, Sect. 14.

+ An eminent Lawyer who read this book in M3.
wrote the following fenfible remark therein, viz.
¢¢ If force cannot be ufed, without legal procefs, what
¢¢ procefs con a mafter obtain to ufe that force ? and
¢t therefore how lerally compel any man to depzrt the
¢ Xipgdom I’

mere
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mere mercenary plea of private property,
cannot egm'talr/y (in a cafe between man and

man } ftand in competition with that fupe-
perior property, which every man muft nc-

(,cﬂ'arlly be allowed to have in his - own

pra per perfon.

How then is the’ Shve‘\o]der to fccurc
what he efteems his property 2 Perhaps he
will endeavour clandeltinely to-feize the
fuppofed Slave in order to tranfport him
(7€ qoith or without kis confent” ) to the co-
lonies where fuch property is allowed. Bot
let him take care what he does; the wery
attempt 1s punifhable * ; and even the mak-
ing over his “property to another for thaz

purpofe, renders him equally liable to the

fevere penalties of the law; for a bill of
{ale may certainly be included under the

terms evprcﬁ‘cd in the Habeas C orpus. A&
(12th Sect.) viz. ¢ any warrant or woriting

* Neverthelefs, I have heard fome perfons advife the
employing of ruffians or thief-takers for this purpofe,
with as much confidence, as if they were advifing «
repular proceeding at law, not {eeming to have the leaft
idea of the horrid dithonefty, and d'mrrem us tendency
of {uch violent meafures: for no man can be fafe, if
fuch unluwwfud practices efcape with impunity ; becauie
they, who kidnap Negroes, are rot lefs guilty in the eye
of the law, than thele who kidnap white men 3 2nd
irequent practices ngaindt the liberty of the former, will
certainly facilitate .ntn.mptﬁ againft the lateer,

£5 J!b}.
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«« for fuch commitment, detainer, impr _/c'm-
““ ment, or tranfportation, &c.”

It is alfo dangerous for a counfellor or
any other perfon, fo advife (fee the A&t
¢ fhall be advifing,”) fuch a proceeding by
faying, ¢¢ that a mafer may legally compel
¢ bim. (the Slave) to return again to the
¢ Plantations.” Likewife an  Attorney,
Notary Publick, or any other perfon, who
{fhall prefume to draw up, negotiate, or
even to svitnefs a bill of fale, or other inftru-
ment for fuch commitment, &c. offends
equally againft this law; becaufe, ¢ All or
¢ any perfon or perfons, that fhall frame,
“¢ contrive, write, feal, or counterfign ANY
¢ WARRANT OR WRITING for fuch com-
“ mitment, detainer, imprifonment, or tranf-
¢¢ portation, o {hall be ADvisING,aiding, or
«« offifting 1i; the fame, or any of them 3 are
liable to all the nenalties of the a&, ¢ And
s« the plaintif in every fuch attion, fhall bave
«“ sudgment to recover his treble cofts, befides
¢ damages ; which damages, o to be given,
«¢ fhall not be lefs than five bundred pounds;”
{o that the injured may have ample {atisfac-
tion for their fufferings. And even a judge
may not direct or inftruct the jury, contra-

ry to this Statute, whatfoever his private
opinion
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opmzan may be concermng property in
Slaves; becaufe, ¢ no order or command,
¢ nor no injunction” -is allowed to interfere
with this golden A¢t of liberty. .

Some have thought that the word n-
junélion does not relate to the dl&atmg of a
Judge, but to the mandate of the Lord
Chancellor, whu.h is fometimes iflued
to prevent the recovery of exccfﬁve dama-
aes. . But this does not remove the force of
| the above-mentioned obfervation; for if
the interpofition of eguity is not permitted,
fo that the injunéiion, even of a Lord Chan-
cellor, cannot remove the literal force of
this law, ‘tis certain that the i injunétion of
an inferior judge (who i1s more particularly -
bound by the letter of the law, ought not to
avail any thing.

Now if .all thefe things be confidered,
I think, we may fafely prefer the fent.ment
of that exccllent lawyer L.ord Chief Juf-
tice Holt, (bsfore quoted) to all contrary
()pinions, viz. that ¢ as ﬁO?Z'aI a Negra
““ comes into England, be becomes free.” Sal-
keld’s Reports, Vol. ii. p. 666.

IEND oF THE FirsT PART.

PART



Extract from a Statute intituled, ¢« An
“ A& for the better fecuring the
‘“ Liberty of the fubjel?, and for
¢¢ Prevention of Impnfonment be-
« yond the Seas.” Anno trice-
fimo primo Caroli fecundl chls.

A. D. 1679

Ch. II. S=&. XII.

AN 12 for preventing illegal imprifon-
ments in prifons beyond the feas; (2) be it
further enalted by the authority aforefaid,
that 70 fubjeé? of this realm that now is, or
hercafter fhall be an inhabitant or refiant
of this kingdom of England, dominion of
Wales, or town of Berwick upon Tweced,

{hall or may be fens firifoner into Scotland,
Ireland,
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Ireland, Jerfey, Guernfey, Tangier, or intg
parts, - garrifons, #flands, or places beyond the
feas, which are, or at any time hereafter thall
be within or without the dominions of his
Majefty, his heirs or fucceffors ; (3) and that
every fuch imprifonment is hereby enacted and
adjudged to be illegal ; (4) andthat if any of

the faid fubjests now 15, or hereafter fhall
be {o imprifoned, every fuch perfon and per-
fon fo imprifoned, fhall and may for every
fuch  imprifonment, maintain by virtue of
this aft, an aétion or adtions of falfe impri-
fonment, in any of his Majefly’s courts of
record, againft the perfon or perfons by
whom he or fhe fhall be {o commutted, de-
tcined,.amprifoned, fent pr ganer or tranfported,
contrary to the true ‘meaning of this A&,
and again(t alf or any perfin or perfons that
thall frame, contrive, <write, feal or coun-
terfion any warrant or wwriting for fuch com=
wnitment, Getainer, imprijonment, or tranfpor-
teiton, or fhall be advifing, aiding or affift-
ing 1n the fame, or any of them; (5) and
the »laintift in every {uch action fhall have
jadgment to recover bistreble cofts, befides da-
ymages 3 which damages {o te be given, thall
not be lefs than nive hundred pounds; (6)
m which alion, no delay, ftay, or flop
3 of
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- of proceeding by. rule, order or command,
nor no injunction,. protection .or privilege
whatfoever, nor any more than one~impar‘7
lance fhall be allowed, excepting fuch rule
of the court wherein: the action fhall de-
pend, made in open court, as fhall be
thought in juftice ncceﬁ'ary, for - fpecml
caufe to be exprefled in the faid rule; (7)
and the perfon or perfors who fhall Zzow-
ingly frame, contrive, write, feal or counter-

ﬁgn any warrant for {uch commitment, de-
tainer or tranfportatlon, or thall fo corzzmzz‘

detain, imprifon or tranfport 'any perfon or
perfons contrary to this a&, or be any Wways

advifing, aiding or affiffing thercin, being
lawfully convitted thereof, fhall be dif-
abled from thenceforth to bear any office
of truft or profit within the faid realm of
England, dominion of Wales, or town of
Berwick upon Tweed, or any of the iflands,
territories or dominions thereunto belong-
ing ; (8) and fhall incur and fuftain the
pains, penalties and forfeitures limited, or-
dained and provided in and by the ftatute of
provifion and premunire, made in the fix-
teenth year of King Richard the fecond ;
(9) and be incapable of any pardon from

the King, his heirs or fucceflors, of the
faid
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faid forfeitures, lofles or difabilities, o
any of them. ‘ |

"XIIi. Provided always, that nothmcr in
this a&t extend to give benefit to any per-
don, who fhall by contra& in writing agree
with any merchant or ownter of any planta-
tion, or other perfon whatfoever, to be
tranfported to any parts beyond: the feas,
and receive earneft upon fuch agreement,
although that afterwards fuch perfon {hall
renounce fuch contralt.

XIV. Provided always, and be it en-
aCted, that if any perfon or perfons law-
fully convicted of any fclony, fhall, in open
court, pray to be tranfported beyond the
{eas, and the court fhall think fit to leave
him or them in prifon for that purpofe,
fuch perfon or perfons may be tranfported
into any parts beyond the feas; this A&, or

any thing therein contained to the contrary
notwithftanding.

XVII. (Memorandum) Profecution to be
-made within two years.

D PART
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P ART IL

The Anfwer to an Objeclion which has been
made to the forcgoing Remarks,

AN objetion has been made to the fore-
going remarks, viz. ¢ That Negro Slaves
‘¢ are moft certainly a fet of pecople whom
¢« the Legiflature had not inconfideration or
‘“ contemplation, at the time of mmaking the
¢ feveral ftatutes quoted in their favour;”
and indeed this obfervation feems not to be
without fome foundation, for Lord Chief
Juftice Powell declared, that ¢ the lew
¢ takes no notice ¢f @ Nears.” (Holt’s Re-
ports, fol. 4935.}) We are therefore now to
confider, firft, Whether or not it be efteemed
a defell 1n our faws, that gencral and com-
prehenfive
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prehenfive terms are ufed inftead of a par-
ticular recital of every rank and denomi-
nation of people who form the commu-
nity ? And fecondly, whether any rank or
denomination of people can be rendered
cither exempt from the penalties of the
laws, or excluded from their proteétion
on account of their not bcmg partxcularly

mentioned therein?
I have before obferved, that the general
term ¢ EVERY ALIEN,” includes a// ffran-

gers whatforver, and renders them fubjeé?
to the King and the laws during their refi-
dence in this kingdom; and this is cer-
tainly true, whether the aliens be Turks,
Moors, Arabians, Tartars, or even Savages
from any part of the world. |

On the other hand, if we were to fup-
pofe, that a particular recital of each deno-
mination of ftrargers is neceffary, we thould
render the laws extremely vague and un-
certain ; for fuch a recital would not only

be intolerably tedious, but fubjet to many

omiifiions, and fuch a continual want of

additions as would render them ineffe@ual
in many unforefcen cafes ; whereas the fhort
general term before-mentioned, muft for-

ever remawn comprchenfive and cffectual ;
D2 hecaufe
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becaufe penal laws for fecuring the peace,
and enforcing morality, are ufually calcu-
lated to laft forever, and are, therefore,
neceflarily exprefled in fuch general terms,
that (as far as human prudence can de-
vife) they may guard againft all poflible
cafes of the particular vices which they
refpectively prohibt. | |
Indeed the nature of the oﬁ'ence pro-
hibited, (as well as the penalty) ought to
be very particularly-expreiled, but it is
always time enough to particularize an of-
fender, when there is {ufhcient proof
againft any one.
- Men are rendered obnoxious to the laws, -
by their offences, and not by the particular
denomination of their rank, order, paren-
tage, colour or country; and therefore,
though we fhould fuppofe, that any par-
ticular body of people whatfoever were not
known, or had in confideration by the
Legiflature at the different times when the
feveral penal laws were made, yet no one
can reafonably conceive, that fuch men are
exempted on this account from the penal-
ties of the faid laws, when legally con-

victed of having offended againit them.

Laws
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Laws calculated for the moral purpofe
of preventing opprefiion, are likewife ufu-
ally fuppofed to be everlafting, and to make
up a part of our happy conftitution: for
which reafon, though the kind of oppref-
fion to be guarded againft, and the penal-
ties for offenders are minutely -defcribed
therein, yet the perfons to be protefted
are comprehended in terms as general as
poflible, that ¢ no perfon whs now 7, or
¢ hercafter fball be an inhabitant or re-
<t fiant in this kingdom,” (fee Habeas Cor-
pus Act, {ect. xi1.) may feem to be ex-
cluded from protection.

The general terms of the feveral flatates
bcfore-cxted are fo full and ctear, that they
admit of no exception whatfoever, for all
perfons (Negroes as well as others) muft
be included in the terms—*¢ the suBJECT;
¢¢ __NO SUBJECT OF THIS REALM THAT
‘¢ NOW IS OR HEREAFTER SHALL BE AN
&€ INHABITANT, &é.-——ANY SURJECT ;
6« —guery fuch perfin, See Habeas Corpus
¢« A&. Allo EVERY MAN may be FREE
¢¢ to fue, &c. 20 Edward III. cap. iv. and
¢¢ NOo MAN, of WHHAT ESTATYE OR CON-
¢¢ DITION THAT HE BE, {hall be==tuéer
6 npor imprifoned, &c,”

D 3. i
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If this be duly confidered, I hope it will
be granted, that all fuch general expref-
fions ought to be allowed their due weight,
according to the literal meaning of the
words, (efpecially in all cafes wherein the

relief of a man from oppreffion is the ob-
je@) otherwife the fenfe of the legiflature
would be continually liable to the perver-
fions of interefted or capricious perfons.
Would it not be efteemed a great injuf-
tice, if any one was to alledge, that a
Hungarian, Pole, Mufcovite, or alien of
any other European nation, is not protected
by our laws when in England, becaufe

there is a poffibility of fuppofing, that his
countrymen might not have been ¢ Aad ir
s« confideration or contemplation at the time
¢ of making thefe laws?”

Now, if this be granted with refpet to
the more civilized nations, why not to all
others ?

True juftice makes no refpet of perfons,
and can never deny to any one that blef-
{ing to which all mankind have un un-
doubted right, their natural liberty.

Though the law makes no mention of
Negro Slaves, yet this is no juft argument

3 for
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for excluding them from the general pro-
teCtion of our happy conftitution, |

Neither can the ob_]eé'tlon, that Negro
Slaves were not ¢ bad in confi ideration or
 contemplation” when thefe : lawws. were
made, prove any thing againft them ; but
on the contrary much in their’ favour ; for
both thefe circumftances are ftrong pre-
{umptive proofs, that #be pmé‘hce of i im-

porting Slaves into this kingdom, and ree
taining them as fuch, is an innovation

entirely foreign to the fpirit and intention
of the laws now in force.

This will plainly appear when we con-
fider, that i{ the importing and retaining of
Negroes or others in a ftate of Slavery, had
formerly been permitted in this kingdom,
and if the legiflature had really intended
to countenance the fame, a particular ex-
ception to that purpofe would certainly have
been inferted; becaufe itis (and ever was)
well known, that when there are no parti-
cular exceptions, the general terms of fta-
tutes muft have their due weight.

Now if Slavery in this kingdom is really
an innovation unknown in law, (I mean in
the laws * now in force) how can the vul-

* The intolerable and unjuft laws rclating to vaffal-

age and villenage, have long becn obfolete, and cannot
D4 aftora
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gar plea of private property in a Slave, as
in a horfe or a dog, avail any thing eithery
in equity or law? _

It cannot avail in equ1ty, becaufe the
liberty of the meaneft individualis of much
more value and confideration to hlmfelf
than any other kind of private property
whatfoever can be to another, and there-
fore his plea in behalf of his own natural
liberty is much more reafonable, and ought
certainly to be preferred (as I have already
obferved) before the Slavemonger’s mere
mercenary clain of private property in his
perfon.

Neither at common law can the latter
be recoverable, for Slavery being an inno-
vation entirely foreign to the fpmt and in-
tention of the prefent laws, as is before
remarked, there is o /aw to juftify proceed-
ings, nor fufficient precedents to authorize
judgment. |

Nay, 1t is an innovation of fuch an un.
warrantable and dangerous nature, that be-
fides the grofs infringement of the com-
mon and natural rights of mankind, it is
plainly coutrary to the laws and conftitu-

afford the leaft plea for the Slaveholder’s juftification.
See pait Ve

tioRn
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tion of this kingdom; for I have thewn,
(even from the objection of thofe who dif-
fer from me in opinion) that no laws what-
fover countenance it, and (by my own
quotations from the ftatutes) that feveral
in the cleareft though general terms render
i1t actionable. ' , '

The moft dangerous confequences may
be expeed, if the exprefs letter and force
of the law is permitted in any cafe what-
foever, to be annulled by the private opinions '
of council; but more particularly .when
civil liberty 1s concerned. { do not mean
however to cenfure gpinions in general, but
only fuch as are oppofed to the laws of the
land; and I hope it will be allowed with
refpe& to my own opiion in particular, that
it is not founded on my own prefumption,
but on the plainelt Lferal expreffions of fta-
tutes, formed and ordained by the wifdom
and authority of King, Lords, and Com-
mons.

O8ober o, GRANVILLE SHARP.

1707,

xp or THE SeEconp PART.
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P A R T I,

An examination of the Advantages and Dif-
advantages of tolerating SLAVERY in

England,

IN the two former parts of this work,
I have attempted to demonftrate, that Sla-
very 1s an innovation in England, contrary
to the {pirit and intention of our prefent
laws and conftitution. If this opinion be
admitted, the following points do, of courfe,
demand the ferious confideration of the
public.

1ft. How far this snnevation may be ef-
teemed neceflfary? or whether there are
any fingular advantages attending it, which

fhould engage us to favour the eftablifh-
ment
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ment of it here, in diret oppofition both
to lew and equity?  And Adly, Whether
‘the fame is not liable, on the other hand,
to be attended with fome fuch unavoidable
mifchiefs, as' would much over-balance any
advantages that can poﬂlbly be pr0pofed or
expected from it?

The only reafonable plea that is ufually
alledged, for the neceflity. of Slavery in
England, is the fecurity of private proper-
ty ; for it would be unjuft (fay the advo-
cates for Slavery) that the mafter’s property
or right in Slaves, thould be determined
or varied, by their coming from the Weft

Indies to England.
But before this plea be admitted, we

ought to confider the mafter’s reafon for
bringing a Slave to England.

It cannot be for the fake of a market,
to make his money of him, becaufe a {tout
young Negro; who can read and write,
and 1s approved of in domeftic fervice, is
fold for no more than thirty pounds * in

® The Negro, whofe liberty the author procured by
the authority of the Lord Mayor, was fold in the
Poultry Compter for thirty pounds; being frft unlaw-
fully confined there by the Seller, without any warrant
whatfoever, and afterwards as unlawtully retained for fe-
veral days by order of #he Buyer ; both Buyer and Selior
thersiorg,
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England; whereas it is certain,. that fuch
a one might be fold, at leaft, for the {ame
fum in the Weft Indies ; and fometimes,
perhaps, for near double the monev, (o
that a Slave from thence,:not only loads
his owner with an additional charge for
freight, but 1s brought to a much worfe
market. | - S

It is plain therefore, that trade cannot
be materially affeted, by the putting a
ftop to fuch clandeftine and unnatural

trafhic.

And further, if the mafter brings his
Slaves to England, for the fake of their
domeftic {ervices only, and not for file, he
cannot be faid to be really injured, when
they regain their liberty ; becaufe I will
make it appear hercafter, that he may be
ferved, during his ftay in England, full as
well, and with as little expence, by free
Englith fervants, as he could- pofiibly be by
his own Slaves, even if the law would per-

mit him to keep them as fuch.

therefore, as well as all their accomplices, are certainly
liable to very fevere penalties for falfc imprifonment ;
hut the author is rather defirous to inftruét thefe often-
dere, than to advife a profecution againft them, becaufe
the parties themfelves (he thinks} are not fo much to
blame, as thofe Lawyers whofe mifiakea opinions are
tac oniginal caufes of fuch fhameful outrages, 3 X
ut
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But fuppofc the mafter, by the prejudices
of a Weft Indian education, 1s fo capri-
cious and depravea,. that he prefers the
conftrained fervice of Slaves to' the willing
attendance of freemen. Or rather, let us
{fuppofe another cafe, viz, .

That a Weft Indian gentleman comes to
England on account of his health, and is
oblized to bring fome Slaves with him, to
attend him during the voyage, and that it
might perhaps be very inconvenient to lofe
them on his arrival here.

Now in both thefe cafes there is ftill a
remedy left, which may enable the former
{fuppofed perfon to indulge, in {ome mea-
fure, his capricious humour, and the latter
to fuit his convenieice or neceflity, with-
out infringing further upon the civil liber-
ties of this kingdom, than what the laws
will warrant.

For when any Weft Indian gentleman
intends to remove to England, he may un-
doubtedly find a futhcient number of his
Slaves, that would gladly enter into a wrz-
ten agreement, to return to the Weft Indies

from England, when required, merely for
the fake of coming to England,

It
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It muft be remembered however, that
2 previous manumiflion will be neceflary,
otherwife there can be no legal agreement
whatfoever for fervice; becaufe a Slave
who has figned an agreement, may after-
wards plead legal durefs per mimas, &c.
which will effeCtually invalidate his con-
tract in England. (See the 4th. Part.) -

But perhaps it may be objeéted, that the
granting of a manumiffion is prohibited in
the colonies by law. And indeed, the laws
of Virginia expreflly ordain, ¢ That no
* Negro, Mulatto or Indian Slaves, fhall
*“ be fet free, upon any pretence’ whatfo-
4¢ ever, except for fome meritorious feri:fce:,h
¢ to be adjudged and 2llowed by the Go-
¢« vernor and Council, for the time being,
«¢ and a licence thereupon firlt had and ob-
¢« tained. And, that where any Slave
¢¢ f{hall be fet free by his mafter or owner,
<« otherwife than is herein before directed,
¢ it fhall and may be lawful for the
¢¢ church-wardens of the parifh, wherein
« fuch Negro, Mulatto, or Indian, fhall
s¢ refide for the {pace of one month, next
¢¢ after his or her buing fet free, and they
¢ are hereby authorized and required to
¢ take up and serL the faid Negro, Mul-

¢ latto,
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¢ latto, or Indian, As sLAVEs *, at the
« next court held forthefaid county, bypué-
“ Jic outcry, &c.” < Neverthelefs I appre-
hend, that when the fervice of an approved
Slave is become fo neceflary to his matter,

that it cannot, without great inconveni-
ence, be difpenfed with; the fame. ought
to be efteemed a meritorious fervice, fuch as

the Governor and Council cannot reafonably
difallow. ‘ ‘

So that I do not think, a mafter would
find any great difficulty in procuring leave
to fet free fuch perfons, as he fhould think
neceflary to carry with bim out of the colony ;
becaufe no man could object, that the

* The cruelty and injuftice of this law is too obvious
to nzed any comment. The plea of felf-prefervation
and puhlic fecurity cannot in thc leaft excufe it, becaufe
the famne cannot juftify any further proceeding, even in
the cafe of an zvowed enemy, taken in open war, than
-the holding the prifoner in fafe cuftody, until there can
be a convenient opportunity of ranfoming, exchanging
or of fending them away with fafety to the public, on
the conclufion of a peace. But, ¢ to take up and sgLL
¢ .—As SLAVES,” free perfons, to whofe fervices they
arc not in the leaft entitled, not having even the vulgar
and infufficient plea oZrivarf property to alledge ; this, I
fay, difcovers fuch a fbameful depravity of mind in the
law-mazkers of that province, as is {carcely to be equalled
even in Barbary itfelf.

+ 9 George 1. cap. iv. fedt. xvii. p. 342. of <A
¢ Collettion of all the A&s.of Aflembly now in force
¢ in the Colony of Virginia,” Printed at William{-

burg 1733. ranting
glranul
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granting of a manumiffion in this cafe, i3
hable to affet the fafety of the colony,
even in the leaft degree. *

But there is ftill another very obvious and
natural objection to be removed, before my
propofal of a contract can poflibly be ad-

mitted, viz. That no Slave, after being
- once made free, would 1willingly enter again
into bondage by figning a contra(t.

This objection would certainly hold good
in England, or in any other free country ;
but the tyrannical conftitution of the Bri-
tith colonies (to the indelible difgrace of
the Britifh name) reduces the freedom of
any poor man to {o low a value, that a bar-
gain for the fervitude of fuch a one, by in-
denture, might be madeon veryeafy terms*,
fo far is it from being unnatural, or even
uncommon ; therefore the fame objection
cannot be faid to fubfit in the colonies;

* ¢ Dans tout Gouvernement Defpotique on a une
facilite a fe vendre ; I'Efclavage Politique y ancantit ¢n
quclque facon la Liberté Civile,

Mr, Perry a (dans ' Etat prefent de la Grande Ruffic,
Paris, 1717, in 12°.) dit que les Mofcovites {e vendent
trés aifément ; jen fcai bicn la raifon, c’cft que leur Li-
berté ne vaut rien.

A Achim tout le monde cherche i fc vendre. Quel-
ques-uns des principaux ((for which is quoted *¢ Nouveau
veyage autour du monde par Guill. Dampierre. Tom. 3,
Awniflerdum, 1711) Seigneurs n’ont pas moins de mille

Lfclaves,
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for if we confider the crucl and fevere re-
ftritions * of the plantation laws, whercby

ﬁ‘.’.’f
Efclaves, quifont des principaux Marchkands, qui ont
aufli beaucoup d’Lfclaves fous cux, ¢t ceux- ci-beaucoup
d’autres 3 onen herite et on les fait trafiquer, Dans ces
Ftats les hommes libres, trop foibles contre le Gou-
vernement, cherchent a devenir les Efclaves de ceux
qui tyrannifent le Gouvernement.” De L’LEfprit des
J.ix. L. 1g.coviop. 387, Geneve, 8vo. ‘

* ——¢ And alfo, if any Negro, Mulatto, or Indian,
¢ poND or FREE, fhall, at any time, lift his, or her
¢¢ hand, in oppofition again{t any Chriftian, not being
** Negro, Mulatto, or indian, he or fhe fo offending,
¢ fhall, for every fuch oftence, proved by the oath ot
‘¢ the party, rcceive on his or her bare back, thirty
¢ lafthes, well laid on; coonizable by a juftice of the
¢¢ peace of that county whercin {uch oftence fhall be
¢ committed.” 4 Ann. c. xlix. fect, xxxiv. Adls ot
Virginiﬂ, p. 220. '

No allowance is here made for any unjuft provoca-
tion, which a poor free Negro may happen to reccive
from a licentious, quarrellome, drunken, or fraudulent
white man, who may be pleafed to difzrace Chriftianity,
by calling himfelf @ Cbriflian !<-But peremptorily, if he
thally, ¢ at any time (only) bft bis band 1n oppofitssn
¢ againft any Chrifi:an, not being Negro, &c.” (how-
{ocver he may have been injured by him)—=hc—{hall
*¢ receive on his bare back, thirty lafhes, wel! laid sn,”
&c.  An intolerable fubjedtion this, for thofe who are
called free ! nay 1t s too bafe and oppreflive to be {ub-
mitted to even by—Slaves !

Another law (9 Geo. L. c. iv. {ell, xiv.) ordains
¢ That no Negro, Mulatto, or lodian whatf{oever,
¢ (except as is hereafter excepted) thall hereafter pre-
“ fumc to kecp, or carry any gun, powder, fhot, or
‘¢ any club, or other weapon whatfoever, otfenfive or
¢ (cven) DEFENSIVE ; but that cvery gun, and all
¢ powder and fhot, and every fuch club or weapon, as
‘¢ aforefard, found or taken in the hand+, cuftody, or
‘¢ polleflion of any fuch Negro, Mulatto or Judian, thall
‘¢ be taken away; and upun due proof thereof, made

k. “ boiore
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&¢ before any juflice of the peace of the county where
¢¢ fuch oftence fhall be committed, be forfeited to the
¢ feifor and informer; and morcover, every fuch Ne-
« grb, Mulatto or Indian, i whofe bands, cuftody
¢t or pofleflion the fame fhall be found, fhall, by order
« of the faid jultice, have and receive any number of
¢ lafhes, not exceeding thirty-nine, well laid ony on his
«¢ or her bare back, for cvery fuch offence.”
Sect. xv. ¢ Provided neverthelefs, That every frec
¢¢ Negro, Mulatte or Indiar, being a hsufekecpery ot
¢ li{trd in the mulittia, may be permitted to keep ons
¢t eun, powder and {hot; and that thofe who are not
¢ houfekcepers, nor lifted in the militia aforefaid, who
¢ arc now poficfled of any gun, powder, fhot, or any
“¢ weapon, oftenfive or defenfive, may fell and difpofe
¢t thereof, at any time before the laft day of O&uober
¢ pext enfuing. And that all Nesroes, Mulattos -

¢ Jndians, bond or free, living at any frontier plaa-
¢ tation, be permitted to keep and ufe guns, powder
4

and fhot, or ather weapons, oftenfive or defenfive s
¢ having firlt obtained a licence for the fame, &c.”
Jdem ya2. The difarming of men is the greateft badge
of Slavery, and there are wmultitudes of free Negroes,
Didian;, &c. who are not included in the xvth {eétion
as bonfelecpers, and cannot therefore have the beneht
of this exception. '

By the 22d {cltion of the fame law, (p- 343.) itis
ordatned, ¢ ‘I'hat where any female Mulatto e Indian,
¢¢ by law obliged to ferve "ull the age of thirty or thirty-
¢¢ gne years, fhall, during the time of her fervitude,
¢ have any child born of her bedy, cvery fuch child jhalt
¢ ferwe the malter or miftrefs of fuch Mulatto or fn-
$dian, until it fbadi attain THE SAWE AGE the mother
¢ of fuch child was obirged by lazw to ferve unta.”

And the 213d {eCtion is equally unjuft and oppreflive,
¢ ‘That no free Negroy Mulatts, or INDLAR whatfosver,
¢t {hall hereafter have ANY vo1E af the elefiton of bur-
& pellisy or any other eleéiion whatloever.”  1d. p. 344.

An Act of the 17th Charles 11, c. viil. feét. ii.
cencerping the fudians, ordains,—<¢ That if any Eng-
¢t Jifhiman be murdered, the next town {hall be anfwer-
¢¢ able for at, with fher lives or Liberties to the ufe of
é¢ the publick 3 and that the ‘henourable the Governor

3 ‘¢ be
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< he humbly requefted forthwith to impower fuch pet-
«« {ons as his Honour fhall think fit, in cach county,
““ on f{uch occalions, for putting the faid law into im.-
¢ mediate execution 3 &c. (Id. p. 37.) Thus a fiee
Indian, howfoever innocent, may be murdered or en-
Sflaved according to this unjuft law, for the wicked-
nels of-another ! nay, not only himf{elf, but al{o all his
relations, friends, and fellow-townfmen, as innocent
as himfelf, and that merely for the fingle crime of one
unknown murderer ! -
Sect. i, ¢¢ And be it further enalted &by this grand
€% aolfembly, that the faid Iudians {hall not have power,
¢ within themlielves, to cleét or conftitute their own
¢ J}erowunce, or chief commander, but the prefent ho-
¢¢ nourable GGovernor and his fucceflors, from time to
«¢ time, fhall conflitute and authorize fuch perfon, in
«¢ whofe fidelity they may find greateft caufe to repofe a
¢ confidence, to be the chief commander of the re-
¢t {pective towns : and in cafe the Indrans fhall refufe
¢¢ their obedience to, or murder fuch perfon, then
¢ that nation of Indians, fo refufing or offending, to
¢¢ be accounted enemies and rebels, and to be pro-
¢ cceded againft accordingly.” (Id. p. 37.) Thus our
Amcrican provincials (though they pretend to be very
zealous in the caufe of liberty, yet) make no fcruple
to deprive the poor Indians of their juft rights, who
are as.much intitled to an equitable and recafonable
freedom as themfelves, - It is a thame to this nution,
and may in time prove very dangerous to it, that the
Britifh conftitution and liberties fhould be excluded
from any part of the Britifh deminions; for without
thefe, the feveral nations of Eaft or Weft Indians, and
the mixt people who live therein, cannot have fo true
an intereft in the Briti/b gevernment, as to engage their
fidelity to it. Befides, it is the grofleft infringement
on the King’s Prerogative, that ¢* the influence, benefit,
¢ and proteclion of the King’s laws and ceurts of juflice”
fhould not be cextended ¢ to all bis Majefty's fubyecls” of
cvery denomination (Slaves as well as others} even in
the remoteft parts of the Britifh empire. By the pre-
{fent diftrated ftate of Poland, we may learn the great
danger of enflaving the common people, and of per-
mitting any particular rank or order of fubjects, to ex-

E 2 ¢rcifc,



( 52 )

jree Negroes, Mulattoes, Indians, and even
Jree or indentured white Servants * are

bound

ercife a defpotic power over their fellow fubjells: for
no government can be fafe, where this kind of vaflalage,
or undue authority prevails, . g
* By the laws of Virginia, (4 Ann. c. xlix. fe&t. vii.)
a mafter who *¢ fhall prefume 1o whip a Chriflian white
¢ fervant naked” without an order from a juftice of
peace, forfeits no more *¢ for the fame,” than forty
“¢ fhillings flerling, to the party injured.” (Id. p. 219.)
A very inadequate “penalty for fo grofs an injury !
Whereas on the other hand, *¢ if any fervant fhall re-
¢¢ /i the mafter or miftrefs, or overfeer,” (it matters not
how juflly, for there is no exception whatfoever) ¢ or
‘¢ offer.violence to any of them, the faid fervant fhall,
¢ for every fuch oftence, be adjudged to ferve his or
““ her faid mafter or owner, one whele yoar after the
¢ rime, by indenture, cuftom, or former order of
‘¢ court, fhall be expired.” (Sce fe€t. xiv. id. p. 221.)
The value of a whole yeai’s fervice bears no proportion
with the penalty of forty fhillings on the mafter, fo that
there is certainly a much greater penalty laid on the fer-
vant for a muco lefs offence, The fame a&t indeed or-
dains, (fe&t. viii.) ¢ that all {fervants (not beang Slaves)
‘¢ whether unperted, or become lervants of their own
¢t accord here, or bound by any court or church-war-
¢¢ dens, fhall have their complaints reccived by a juftice
¢¢ of peace, who, if he find caule, fhall bind the maf-
‘¢ ror over to anfwer the complaint at court, and it fhall
¢ be there determined 3 and all complaints of fervants
‘* {hall and may, by virtue hereof, be received at any
‘¢ time, upon pctition, in the court of the county
“ wherein they refide, without the formal procels of
¢t an action ; and alfo full power and authority is hereby
¢ given to the faid court, by their diferetion, (having
¢ firft fummoned the mafters or 0w nERS, (as they un-
¢ juftly call them) tojuftify themielves, if they think
‘¢ fit) to adjudge, order and appoint, what fhall be
“ necelfary, as to dict, Jodging, clothing, and cor-
“¢ yeédion and if any mafler or 0V~ ER fhall not there-
¢¢ upon
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“ upon comply with the faid court’s order,” (now I defy
any man in this kingdom, who has not read thefe laws,
to guefs what follows, I mean, what kind of relief the
injured party is entitled to! Onc would naturally expeét
that the mafter fhould be liable to fome very fevere pe-
nalty, fuch as men deferve who grind the face of the
poor; or that the imjured fervant fhould be difcharged
from all obligation of fervice for the remaining term of
his contradt, in order to make him fome amends for
his {ufferings, but then a reafonable relief of this kind
would not be at all agrecable to the ufual rnconfifiency
_and injuflice of laws enacted by Slaveholders, and there-,
" fore) ¢ the faid courtis hereby (continues the a&t) au~
¢¢ thorized and impowered, upon a fecond jusT COM-
¢ pLAINT, to order {uch fervant to be immediately
¢ soLD at an outcry, by the Sherift, and after charges
¢ deduéted, the remainder of what the faid fervant
¢ fhuall be soLp FoR, to be paid and fatished To sucH
¢ OwWNER.”=—S0 that the siwner (as be 1s unjultly cal-
led ) is abfolutely to be pawd for his vile and {candalous
oppreflion, inflesd of being punithed for it! ¢ Pro-
¢ vided always” ({ays the tollowing {eCtion ix.) ¢ and
¢ be it cnalted, thavif fuch Servant™ ({fuch as are fpo-
ken of in the preceding fection, including ¢ all Ser-
“ gants, not being Slaves’, according to the exprefs
‘words of the A&t} ¢¢ be fo fick or lame, or otherwifc
‘¢ rendered fo uncapable, that he or fhe sannot be fo/d
‘¢ for fuch « value, at lealt, as thall fatisfy the tecs,
¢ and other incidents accrued, the {aid court fhall then
¢ order the churchwardens of the parifth to take care
¢ of and provide for the faid Servant, until juch Ser-
¢ pant’s time, duc by law to the {aid maiter or swa-
¢ ¢r fhall be expiredy, or until fuch Servant” (now
mark the GENEROSITY of thefe lawgivers) ¢ fhall be
‘¢ {o recovered, as to le fold for defraying the {aid
¢ feces and charges:” A new method this (but not
very Chriftian-like) to reimburfe the charitable ex-
pence of providing for the fuk and lame,

In the latter end of the fame fe&ion it is ordained,
that ¢¢ the faid court, from time to time, fhall order
¢¢ the charges of keeping the faid Servant, to be le-
¢ vied upon the goods and chateels of the mafter or
‘¢ owner of the faid Servant by diftrefs,”  But this can

I 3 * only
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only mean, that in cafe the fick Servant fhall wot /5
recover, ¢ asto be fald for defraying the faid fees wnl
 charges,” the mafter thall then be liable to defiay the
faid charges.—But if it means any thing ¢lfe, I muil ac-
knowledge myfelf incapable of fathoming {o profound
an inconfiftency. It would take up much more room
than | have here to fpare, were | to recount the various
kinds of oppreflion, to which fiee Servants, both white
and black, are obliged to fubmit in the colonies, Ne-
verthelefs, in the ¢ Aéts of Aflembly palled in the iflaud
of Buarbadoes” (printed at London, 1732) we find (il
remaining, the titles of many Adls ¢ vo ENcourAaGH
« the bringing of Chriftian fervants,” &c. but the g5.th
At in the faid book will inform us what kind of En-
COURAGEMENT Servants are to expedl, howfoever (pe-
ctous the promilfes may be thatarc made them, ¢4 Where-
¢¢ as (fays this A&) feveral Chriftian Servants, lately
¢¢ brought to this ifland, UPON THE ENCOURAGEMENT
¢ of un A&t dated the 25th of Jllnl! 1()90, and put
¢ upon the public treafurer and the countiy’s account,
¢¢ are yet unplaced ; Be it enacted, &¢.” Theu follow
fanie regulations relating to the placing them in the mi-
Bitiay and afterwards we find the following notable
claufe of encouragement, viz, ¢ "T'hat ify after the va-
¢ cancies are filled up, as aforefaid, there jhall remain
¢ ary of vk satn SERVANTS {lill undifpofed of, that
¢¢ then and in fuch cafe (upon his Excellency’s war-

rant to the trealurer of this afland for {o doing) it
{hail be lawtul for the fid treafurer 1o SELL and
pISrosE of sucH overplus and fupernumerary seRr-
VANTS for the pubiic account, within one and twenty
days aiter publication of this A&, unto any perfin
or porfins THAT WILL BUY and GIVE MOsT FoR
THEM, the fame to be applied to the payment of the
unporters of the fasd Servants, and to no other ule
wlatiocver ; any law or cuftom to the contrary not-
¢ withilanding,”

Finve excouraceMENT this for FreeChriflian Servants !

When a Freeman is thus unwarily enflaved; though
it may feem to be only for a limited time, yet his cona
dgitton becomes almofl as uncertain, though not quite
f0 abject and perilous, as that of the poor wretched

Negrovs,
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Negroes, for he will find himfelf, as it were entancled
in Slavery, by a multitude of arbitrary laws, of which,
moft hikely, he had not even the lealt {ulpicion betore-
hand.

Kvery mifdemecanor (though the molt natural) i
made 2 pretence to extort fervitude, and lf:ng:thcn tlm
unnatural - confinement of Servants. ¢ If a Cervant
““ thall beget a woman dervant with child, then after
¢ his time is expired, he [hall ferve the owner of the faid
““ woman fervant douwble the time fhe had to ferve at the
“ time of the oftfence.” Laws of Barbadocs, No. 21
clwfe vii. p. 22. |

So that in fome cafes this pcnalt}* may be {o cnor-
mous, as even to include all the prime of a man’s jife.

Now if formicatizn 1s thus feverely pumihed, one
would naturaily fuppofe that virtuous Servants, who
arc inchined to marry, might hope for fome enconrage-
menty or at leaft, merey from the legiflature; but alas |
we fhall find that thefe laws do not wcn .um at jultice,
and that reafon and cquity mull in every cafe give place
to the private interefl of the mafter. & If any Frecman
¢ (fays the 8th claufe of the fume wél) thall marry the
““ maid or woman Servant of any perfon within this
iland, fuch freemar-fhall forthwith pay unto the
mafler 'md owner of fuch Scivant pousLe THE
‘“ vaLug” (a moft exorbitant and unjuit finel) ¢ of
¢ what the mad or woman Scrvant is wmt.l, R —
But if he be a Servant, then after his tinme s ex-
pired, he fhall {erve the owner of the fuid woman
€ Scrvant DOUBLE THE TIME {he had to ferve at fuch
“ her time of marriage.” p. 23.

‘Thus marrage and tormcation, as if cpualiy criminal,
are equally pu.mhLd, and that beyond all bounds of pro-
pﬂf[llln to Ih(.. Ifll'ﬁ Ul ‘LI\'I(.C “’lllLll ﬂll)’ Ill.’.lﬂti Cal
poflibly futtaun by cather wct !

Now it the ¢ fordndding to nmrry” 1s to be reckoned
amonrr{l ¢ the duodlrine of devils."” (fee i lunmh} v,
1, ) to what infiuence ought we to attribute the
dllﬂt.ltlllﬂ' of this unnatural and deltiudtive law ?

One would fuppole, that the grand encny of mantind
kad hikewife beenn concerned in umkmlr an act of

the aflembly of Virginia againft nmtmnon}, (4 Ann,
ch. 28, fedd. vis p. ;.10)

| DR} ¢ ‘That
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¢ That if any minifter or reader f{hall wittingly
¢t publifh, or caufe or fufter to be publifhed, the banns
¢“ of matrimony, between ANY SERVANTS, or hetween
¢¢ a free perfon and a Servant; or it any minifler {hall
¢ wittingly cclebrate the rites of matrimony between
¢t ANy sucH, without a certificate from the mafler or
¢ miflrels of every fuch Scrvant, that it is donc by
¢ their confent, he fhall forfeit and pay ten thoufand
¢ peunds of tobacco: and every Servant fo married,
«¢ without the confent of his or her mafter or miftrels,
¢« fhall, for his or her saip orrence, ferve his or her
<t faid maller or miftrefs, their executots, &c. one
¢«: whole year, atter the time of fervice by indenture or
¢ cuftom is expired 3 and moreover, cvery perfen be-
¢t ing free, and fo marrying with a Servant, fhall, for
¢« his or hier sAID OFFENCE, forfeit and pay to the maf-
¢t ter or cwner of fuch Servant, one thoufand pounds
<t of tobacco, or well and faithfully ferve the faid mafter
¢t &c.—one whole year in actual fervice.” But befides
thefe natural occurrences occafioned by the mutual
love of cach fex, there are many other circumftances in
the behaviour of Servants, which thefe iniquitous laws
lay hold of to entrap and extort involuntary fervice,

"¢ 'Whatfocver Servant or Sefvants thall wilfully and
< obitinately abfent himf{elf out of his or her mafler’s
¢« or miftrefs’s plantation or fervice, either on SATUR-
¢ DAY, SUNDAY, or any other days or times, nat
¢¢ having licence or tieket in writing, &c. fhall for
¢¢ cvery two hours abfence, &c.—ferve his fad mafter
o or miltrels, ome whole day, after his time by inden.
«“ ture or cuftom is expiied 5 (o that the fame do no:,
“t in the whole, excead three years, &e.” (Laws of
Barbadoes, At xxi. clavfe x. p. 23.)

Now (as in this cale, one whole day muft be reckon-
ed to include a day and a night) it muft appear, that a
Servant in Barbadoes, is unjuitly compelled to make
xod every lofs of ume TWELVE ¥FoLD; which is an
cbhominable ufury ! t

By the fame act, ¢ in cafe any Servant or Servants
¢: in this iland” {fee provifo to 11th claufz) ¢ fhail
¢ throuxh their own wilful mifbehaviour happentobave
¢ any difeafe, or anvy broken bones, brwifes, or other im-
« sidiments, whereby they have not only difablad rl_w[:m-
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¢¢ felves to perform their labour as they ought to do,
¢t hut alfo are a greater charge for phyfick and chirur-
¢¢ gery to their mafter and miftrefs than formerly ;
«¢ for fatisfaction of fuch mafter or miftrels in cvery
¢ fuch cafe, the faid Servant fhall ferve his or her faid
¢ mafter or miftrefs, after the time by indenture or
¢t otherwife is expired, until they have made fatisfaction
¢¢ for the charges expended on them for their recovery.
«¢ And afterwards he or fhe hath fo recovered, fhall
¢¢ ferve over fo much time as he or fhe, by any fuch
¢ means and accident, were difabled to ferve; any.
¢¢ thing formerly provided to the contrary notwith-
¢¢ ftanding.” , '

A moft uncharitable claufe! "That the rich land-
holder may not be obliged, even for the furtherance of
his own fervice, to relicve his fick and maimed fervants
.at his own expence, the law gives him full power to ex-
tort a future involuntary recompence from.the bones of
the unfortunate fufterer ! .

Is not this to *¢ grind the faces of the poor 7 (lce
Ifaiah iii, 15. and the judgments denounced therc-
upon. )

But <h2 flaveholder perhaps will endeavour to excufc
this law, becaufe it includes (fays he) no ficknefs, bro-
ken hones, &c. but fuch as are occafioned by the Ser-
vant’s *¢ otwn wilful mifbehaviour.”.

Neverthelels the deceit and injuftice of the claufe is
too apparent to be {crecned by any excufe whatfoever,
for it was manifeftly calculated to opprefs and extort
fervitude through the partial conftruction which may
too caftly be put upon cvery kind of accident or dif-
order. |

Suppofe, for inftance, that the ficknefs, broken
bones, bruifes, &c. are occafioned even by the cruclty
of the mafter, or by the fervant’s attempt to cfcape
and avoid the fame, yet (uch a mafter will readily al-
ledge the Servant's ¢ wilful mifbchavizur,” which frft
provoked his feventy.

in fhort, it is much more cafly for an avaritious maf-
ter to attribute any accident or diforder to ¢ wilfu/
¢ puifbehavionr,” and to fupport {uch a charge before a
plantation juftice, (who inherits the fame prejudices as
himfelf, and has a fimilar intereft to maintain,) than

for
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for a poor friendlels Servant to difprove the charge,
how(otver unjuft,

And if the latter in fuch cafe fhould feck for redrefs
from a court of-juftice, and not be able to produce
fuch undeniable evidence, that cven varciality ifelf
could not for fhame rejelt it, (for fuch only he muft
expeét will be admitted by a jury of planters) he might
bave the mortification to find {like a fly in a cobweb)
that all his endeavours to difengzage himlelf, would ferve
only to entangle him the more, by affording a further
occafion for his ungencrous mafter to prolong his Ser-
vitude. For by the 18th claufe of the fame alt it is
ordaincd, ¢¢ That what Servants fhall {o unjuitly trou-
¢ bic his mafter or miftrefs witd Juits in low, the faid
¢ Servant fhall be, by the court wheie he commits
¢¢ the offence, ordercd to ferve his mafter or miftiels /2
¢ njured, for his unlawful and unjult vexation of
¢ them” (for fo be fure they will cflecem ity if the Ser-
vant cannot bring fiich proofs as are before-mentioned)
¢t arter the expiration of the time he hath then to
¢ ferve, the dsubic term and frace of that time he neg-
“¢ Jected.” And the 1gth claufe ordaing, ¢ That aii
¢¢ {uch Servants as fhall be in the gaol for their own
<t offenccs, fhall ferve theie mafters DOUBLE s0 LONG
¢ q1ate after the expiration ot the time they have to
¢ ferve by cuftom, indenture or contralt, 23 he or
¢ they huve lain in gaol for fuch their offences,as afore-
¢¢ {aid 3 and fhall furcher ferve his or her f{aid maflter,
“ after the RATE OF ONE HUNDRED POUNDS OF 5U-
& GAR PER ntoNTH, till be hath fatished their fees
¢ and other charges his mafier hath expended on him.”
['hus a Sevant, when his Scrvice 1s eftimated for the
advantage of the mafter, is obliged to make fatisfacticn
after the rate of onc hundred pounds of fugar per
moin s ; but when the fatisfaction 1s to be made to him-
{elf for the fume fervice, as his own juft due for wages,
his fervice for even hve years, though he be above eizh-
teen jears of age, (fee act 21. claufe 16.) is rated only at
four bundred pounds of Mufcovadoe fuzar, which is
merely ene fifteenth part of the former rate. A moft ini-
cuitous partiality I But the greatelt hardfhip of ull
others ts, that they are not pennitted to leave the colo-
xy without a licence: and as it appears that pretences

are
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are {o cafily mude for the refufal of a difcharge, they
remain entircly at the mercy of the plantation tyrants,
and arc obliged to accept of fuch miferable wages and
allowances, as the latter fhall think proper to give
them, either by indenture or otherwife. Malters of
fhips are bound by oath, that they ¢ will not know-
¢ ingly or willingly carry, &c. ANY SERVANT or
¢¢ Slave, that 1s not attending his or her mafter, or
é¢ fent by fuch mafter or owner.” (lce laws of Vir-
ginia, p. 370. 12 Geo. I. c. iv. fect. 18.) And by an
2¢t of 4 Ann, c. xii. {e&. 2. p. 147. ¢ No maiter of
¢: afhip, floop, boat, or other veflel, fhall tranfport or
¢ carry ANY SERVANT WHATSOEVER, &c.”” without
a licence, &c. upon penalty of ¢¢ fifty pounds for every
¢ Servant, &c.”” According to a 1aw of Barbadoes,
(No. 21. claufe 23. p. 27.) Every mafter of a fhipis
obliged to give a fecurity of two thoufand pounds, that
he will not carry away ¢ ANY SERVANT OR SLAVE,”
&c. without the confent of the owner; and he forfeits
this bond, till facisfaction be made, if he carrics off the
ifland ¢* ANY FREEMEN, SERVANTS OR SLAVES,
without a ticket for-the fame. (No. 347. p. 132.)

By the 22d claufe of the 21t act, ¢*aServant by oxLY
¢¢ ENDEAVOURING to get aboard fome fhip, bark, or
¢“ boat, to clcape, &c. fhall upon conviction thereof,
‘“ before ANY ONE of his Majefty’s juftices of the peace
¢ for this ifland, be condermned Scrvant to his mafter or
¢ miltrefs, for the full fpace and term of three years.”
—after the ¢¢ fuft indenture or fervice by cuftom fhall
¢ be expired ;" and ¢¢ before the fane juflice, the faid Ser-
‘¢ vant's hair o be fhavedoff.”’ Thus, the libertics of Ser-
vants are at the mercy of any one juftice of the peace,
who happens to be influenced by their mafters or mil-
trelles, or clfe has a fimilar intereft in the oppreffion of
Servants,

But though there is fuch great difficulty to efcape
from the oppicflive fervitude of the plantations, yet the
moft flattering and {pecious promifes are made by plan-
tation agents and others, to cntice thither poor ignorant
Scrvants and Labourers.—<¢¢ The laws alfo,” (favs M.
Crodwyn) ¢ which are tranfimitted hither to invite the
‘¢ fubjects into thofe parts, arec many of them o intri-
¢ cate and oblcure, (not to fay contradillory an.d falla-

* clous)



( 60 )

¢ cious) that they fecem rather to be traps and pis- falls,
¢ than laws: I fhall inftance in two. The firit.is,
¢¢ that wherein fervitude for four years is made the
¢ penalty of accepting of anather’s kindnefs (if I-may
*¢ {o term i1t;) that is, for permitting one’s felf -to be
¢ tranfported gratis, when with much feeming curtefie
¢ and importunity oftered unto them: for thereby the
¢ party (whether minifter or other, without exception)
¢¢ doth, by virtue of that law, put himfclf into the
¢ tranfporter’s power, and is made to become his Ser-
€ vant, or to runfom humfelf from that thraldom anid
¢ mifery at a very great rate, perhaps faur or five times
¢ [o much as their paffage fhould have coft them. A deccit
¢¢ which no Euglifiman, not verfed in thofe American
¢ arts and frauds, can provide againft; and is indecd
¢¢ the great ftay and fupport of the kidnapper’s trade
¢ and myficry. A trade that, it is thought, carrics oft .
¢ and confumes not fo little as ten thoufand people out
« of this kingdom yearly; which mizht have been a
¢¢ defence to their mother country, but now are many
¢¢ of them miferably deftroyed, without any advantage
« to it.” (See the Negroes and Indian’s Advocate,
fuing for their Admiflion into the Church, &c. by
Morzan Godwyn, London 1680, pages 170 and 151.}
‘The laws of Virginia, indeed, profe(s to difcounte-
nance ‘¢ the kidnapper’s tradey,”’ yet fo trifling and infig-
nificant is the penalty againft it, that this heinous crime
fcems rather to receive a fanétion by law, (fince the
law makes fo light of it) than a prohibition.

The alt to which I refer is the 4 Anne, cap. xlix. feét.
v. p. 219.—* That if apy perfon or perfons fhall here-
€ after import into this colony, and here fcll as a Slave,
¢¢ any perfon or perfons that fhall have been A FREE-
¢¢ MAN IN ANY CHRISTIAN COUNTRY, ISLAND, OR
¢ pLANTATION, fuch importer and (cller as aforefaid,
¢¢ fhall forfeit and pay, To THE PARTY FROM WHOM
€ THE SAID FREEMAN SHALL RECOVER HIS FREE-
¢ poM. double the fum for which the faid frecman
¢ was {old, &c.”——Now fuppofe for example fake,
that a kidnapper fhould rsb one hundred poor unwary
natives of Great Brizain or Ircland of their liberties, and
fnould afterwards be even abfolutely conviled of ftealing
or trepanaing no lefs than fifey of than, yet he may
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be faid to ftand clear of all punifiment by this (I
think I may very juftly fay with Mr. Godwyn) ¢ con-
tradiflory and fallacious” law : becaufe the wages of his
iniquity, in rendering one hundred poor men miferable,
will be fufficicnt to infure him from lofs, even though
fo large a proportion as b:fl!f of them, fhould afterwards
find friends (which indeéd is very improbable) or op-
portunity to enable them to prove the injury, and con-
vi& the offender; and whatever fuccels the faid offender
may happen to have above this proportion, the fame will
be all clear gain, without his running the leaft rifk of
corporal punithment, (I mean in this world) any more
than if he had dealt in fair merchandize, |

The iniquity of this law will appear {till more glar-
ing, if we confider, that the penalty is not to be paid to
the injured perfon, but ¢ to the party from whom the faid
“¢ freeman fhall recover his freedomy” that is, in other
words, TO THE KIDNAPPER’s ACCOMPLICE, who
bought the faid freeman; . for the receiver (as in the cafe
of flolen goods in England, See 3 and 4 William and
Mary, ch. ix. and 5 Anne ch. 31.) may undoubtedly
be accounted ¢ ACCESSARY” to the crime.

The preamble to one of the laws of Barbadoes, (No.
139. p. 72. London Edition, 1732.) bears fufficient
teftimony of the horrid praltices againft the libertics of
frec Servants, as alfo of other *¢ grtificers and finall fet~
tlers,” and of the poflibility of fuch perfon’s being held
in an unjuft Slavery in other colonies; yet the faid law
ordains no condign punithment for fuch heinous offen-
ces, neither is there any probable remedy propofed
therein for the relief of the much injured Servant, &c.
These is indeed a fine of 4c00 lbhs. of fugar laid upon
thofe perfons ¢ who fhall bargain, contrall, or agree to
“ carry off (that) ifland any perfon or perfons to ferve for
¢ time;”’ but the fameis not made payable by way of
damages to the Servant or Artificer, who finds himfelf
deceived or injured by fuch a bargain, but only ¢¢ the one-
“ palf to him that fhall inform for the fame, and the cther
¢ holf to the ufe of (that) iffand.”” Thus it is plain,
that the Jaw makers concerned themfelves no farther in
preventing fuch grofs abufes, than they thought the
fame might be liable to afteét their own private intereft,
by the decreafe of Scrvants in that ifland.

A formmer
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bound and held, without any probability
of rclief, we nced not doubt, but that the
greateft part of thofe, who had before been

tolerably well ufed in their mafter’s family,
would be willing, for the fake of a cer-

A former a&t (No. 21.) contains, indeed, a claufe
¢ againft bringing Scrvants againft their wills,” ({ee
claufe ii. p. 21.) which allows Servants ¢ liberty to im-
¢¢ plcad the perfons who brought them, or to whom they
¢¢ are configned according to the laws of England, for
¢¢ their freedom, and to recover damages and fatisfac-
¢¢ tion for fuch injurious dealing.” ﬁut the injured
party cannot be bencfited by this claufe, unlefs ¢ his or
*¢ her complaint” is made ¢ to fome juftice of the
¢¢ neace, within THIRTY DAYS after his or her land-
¢ ing in this ifland, unlefs they be prevented by ficé-
¢ nefs, and then within thirty days after he or fhe is
¢« able.” So that however merciful this claufe may
fcem at firft fight, yet it is certainly deftitute of the {pi-
rit of the Englifh law, whercin no lefs a time than two
years is thought neceflfary to be allowed for the com-
mencement of fuch complaint. (See Habeas Corpus
A&, fe&. 17.) For there are many other accidents and
impediments, befides ficknefs, (the only exception al-
lowed in this law of Barbadoes) which might prevent
the feeking of redrefs in fo fhort a time as thirty days
fo that a poor unhappy Servant may, by this very claule,
without any fault of his own, be for ever cxcluded
from the rights of a free-born Englithman,

My fmall fhare of leifurc will not permit me to be
certain, that there are no other laws better calculated
" for the relief of Servants in fuch cafes, than the lait
mentioned claufc ; neverthelefs, if we confider the fpi-
rit of the feveral laws which I have already quoted, we
may eafily guefs what kind of redrefs poor opprefied
Servants and Artificers are likcly to obtain from fuch
{elf-interefted difpeniers of law, as the plantation law-
makers,

tain
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tain livelihood, to contracl themfelves agaia
to the fame mafter, or, at leaft it is proba-
ble, that théy would be ,Will_i_ng to do fo
upon reaflonable and limited terms, fuch as
might render their condition lefs precarious
than the abjeét and miferable {tate to which
they werc formerly Zable (howloever indul-
gent their refpetive mafters: might have
been to them) through the arbitrary, cruel
and inhuman * {pirit of plantation legifla-
tors. And when this precaution of a writ-
ten agreement is taken, the indentured
Slaves will indeed remain the private pro-
perty of their mafters for the term of their
contracts, -even in England, {(asI have be-
fore remarked) and the mafters ¢ may /-
<« gally compel them to return again to the

¢ plantatisns” by virtue of the xiiith feét.
of the Habeas Corpus ac, provided that

they do not unlasefully confine or hurt their
perfons.  (See part I. p. 10.)

* According to the laws of Jamaica, printed at Lon-
don 1n 1750, ** if any Slave, having been one whole
“ yuar m thisafland, (fays an alt No. by. claufe v, p.
¢ 114.) {nall run away, ard continue ablent from his
‘“ ownur's fervice tor the {pace of thirty days, upon
complaint and proof, &c. before any w9 juftices of
the peace, and three frecholders, &c. it fhall and
may be lawful for fuch juitices and frecholders, to
order fuch Slave to be punithed by curTING OFF
" ONE OF THE FEET OF SUCH SLAVE, or infli¢ting
" {uch other corporal punifhmentas they sHALL THINK

“ FIT.”

L6
[ 34
&i
' 3 9



( 64 )

“ ¥17T.” Now that I may inform-my readers what
corporal punifhiments are fomctimes THOUGHT FIT to
be inflited, I will refer to the teftimony of Sir Hans
Sloane. (Sce Voyage to the ifland of Madera, Barba-
docs, Nieves, St. Chriftophers, and Jamaica, with the
natural Hiftory of the laft of thefe llands, &c. l.on-
don 1707. Introdution, p. §6 and 57.) * The punifh-
‘ ments for crimes of Slaves, (fays he) are ufually for
‘¢ rebeliions burning them, by nailing them down on
‘¢ the grodnd with crooked fticks on cvery limb, and
¢¢ then applying the fire by degrees from the feet-and
¢¢ hands, burning them gradually up to the head,
¢¢ whereby THEIR PAINS ARE EXTRAVAGANT. For
¢« crimes of a lefler nature, gelding, or chopping off balf
‘< of the fost with anaxe. Thefe punifhments are {ut-
¢ fered by them with great conftancy.—For running
‘¢ away, they put iron rings of great weight on their
¢« ankles, or pottocks about their nccks, which are
¢ jron rings with two long necks rivetted to them, or

«¢ a fpur in the mouth.
¢¢ For negligence, they are ufually whipped by
t¢ the overfeers with lance wood {witches, til! they be
¢¢ bloody, and feveral of the {witches broken, being
s¢ firft ticd up by their hands in the mill houfes. - Beat-
¢ ing with manati ftraps is thought too cruel, and
¢ thercfore prohibited by the cuftoms of the country.
¢ The cicatrices are vifible on their fkins forever after;
«¢ and a Slave, the more he have of thofe, is the lefs
«¢ valued. After they are whipped till they are raw,
¢¢ fome put on their fRins pepper and falt to make them
¢ {mart; at other times their mafterswill drop melted wax
¢ on their flins, and ufe feveral VERY EXQUISITE
¢« TORMENTs. TLhefe punifhments are fomctimes
«¢ merited by the Blacks, whoare a very perverfe gene-
¢¢ ration of people,and though theyappear harfh, yetare
¢¢ fcarce cqual to fome of their crimes, and inferior 1o,
¢ what punifhments other European nations inflict on -
¢t their Slaves in the Eaft Indies, as may be feen by
¢¢ Moquet, and other travellers.” ‘Thus Sir Hans
Sloane endeavours to excufe thofe fhocking cruclties 3
but certainly in vain: becaufe no crimes whatlcever
can merit fuch fevere pumfhment, unlefs [ except the
crimes of thofe who devife and infli€t them. Sir Hang
sloane,
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Sloane, indeed, mentions rebellion as the principal crime;
and ccrtamly it is very Juﬂl eftcemed a moft heinoys
‘crime.in a land of llbcrty, ‘where government is limited
by equitablc and juft laws, if the famg¢ are telerably
well obfcrved ; but in ‘countries where arburarv power
js cxercifed wnh {fuch intolerable crucl"}, as is before
del’u:bcd if refiftance be a crime, it is ccrtam.y th{‘
jmoﬁ natural of all others.

But the 1gth claufe of the 38th a&, would, mdced
on a flipht perufal mduce us to conce: ve, thnot thr*
pumlhmem for pebellion is not fo fevere as ip is repre-
‘fented by Sir Fans Sloanc; becaufe a Slave, though
$¢ DEEMED RELELLIOUS,” is thereby comlemned to no
greater pumﬂlment than tranfportation. - Ne verthElcfx,
if the claufe be thoroughly confidered, we {hall find no
reafon to commend the ‘meicy of the err!ﬂ'vure for it
only proves, that the Jam;uca law-makers will not
fcruple to charge the flighteft and moft natural offences
with the moft Opprobrtous ‘epithets ; and that a poor
Slave, who perhaps has no ‘otherwife mulrucd his ma-
ter’s' dlfplcafure, than by endecavouring (upon the juft
and warrantable principle of {Llf-prciurvanon) to cfcape
from,his mafter's tyranny, witiout any criminal inten-
tion whatfoevcr, is liable to be pEEMED ‘RFBELLIOUS,
and to be arraigned as a capital offunder. -~ For ¢ every
i Slave and Slaves that fhall run away, and continue
¢ but for the fpace of twelvemonths, except fuch Slaye
¢ or Slaves as fhall not have been three'years in thr-
<¢ ifland, ih.:ll be deemed REEELLICUS, &c.” (See al
XXXviii. claufc xix. p. 60.) Thus wearcenabled ta ic-
fine, what a Weft Indian tyrant means by the word
REBELLIoUs. But unjuft as this claufe may feem, ye:
it is abundantly more merciful and confiderare than a
fubfequent aét, againft the fame poor miierable peopic,
becaufe the formcr afligns no other punithment for per-
fons fo DEEMED REBELLIOUS s, than that they "s¢ fa/!
¢ be tranfporicd by order of ywo Juftices and three freehaid-
¢ ersy &0” whercas the Iatter fpares not the bmo] of
thefc poor injured fugitives.

For by the 66th adl, areward of sol. is offered to
tholc who ¢ thail kill or bring in alive anv pedellicy
s¢ Slave 3 that is, any of the'e unfortunate pec plc,
whom the law has ¢ deemed redeliiz,” ay abeve: an rad
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this premium is not only tendercd to commiffioned
parties, ({ce 2d claufe) but even to any private *¢ bur
‘¢ tery Slave, or other perfon” (fee 3d claufe),  Thus it
is manifeft, that the law treats thefe poor unhappy
men with as little ceremony and confideration, as if
they were merely wild beafts.  But the innocent blood
that is fhed in confequence of fuch a deteftable law,
muft certainly ¢all for vengeance on_the murderots
abettors and ators of fuch deliberate wickednefs ! And
though many of the guilty wretches fhould evén be fo
hardened and abandoned, as never afterwards to be ca-
pable of fincere remorfe, gyet a time will undoubtedly
come, when they will fhudder with dreadful apprehen-
fions, on account of the infufficiency of {o wretched
an excule, as that their poor murdercd bretheren were
by law ¢ deemed rvebellious !”” But bad as thefe laws are,
yet, in juftice to the freeholders of Jamaica, I muft ac-
knowledge, that their Flaws are not near fo cruel and in-
human, as the laws of Barbadoes and Virginia, and {cem,
at prefent, to be much more reafonable than they have
formerly been, many very oppreflive faws being now
expired, and others lefs fevere, enaéted in their room,
The cruel claufe (viz. 33d of -the 38th A&) whereby
¢¢ frced Slaves were to be tried as other Siaves for ail
¢¢ offcnces capital or criminal,” is repealed by the 153d
A&. (claufe 3.7 No Slave can now be difmembered at
the will of his owncr, under the penalty of one hun-
dred pounds, by the 4th claufe of the 64th A&. And
the wilful murder of a Slave is, by the 183d Aét, made
fclony (though with benent of the clergy;) and is pu-
nifhed by imprifonment, (fee claufe 1.) and the {ccond

offence by dcath, (fee claufe 3, &c.) |
But it is far otherwile in Barbadoes; for Ly the
220th Act, p. 125, *¢ If any Negro or other Slave,
«¢ ynder punifhment by his mafter, or bis order, for
¢¢ running away, Or any other crimes or mifdemeanors
¢ towards his faid mafter, unfortunately fhall fuffer in
¢¢ life or member, which feldom happens,” (but it is
plain by this law that it does {omctimes happen) ¢ zo
s¢ perfon whatfocver fhall be lrably to any fine thersfore : But
¢t if uny man fhall, oF WANTORZESs, or ONLY OF
¢ DLOQODY-MINDEDNESS, Or CRUFIL INTLENTION,
¢ WILFULLY KILL A NEGRO or CTHER SLAVE OF
“ 11



( 67 )

T Y13 own"—(Now the reader, tobe fure, will naturally
expe&, that fome very (evere punifhment mutt in this
cafe be ordained, to deter the wanton, bloady-minded, and
crucl wretch from wilfully killing' his fellow creaturcs
but alas ! the Barbadian Jaw-makers have been fo far
from .intending to curb fuch abandoned wickednefs,
that they have abfolutely made this law, on purpofe to
fkrcen thefe enormous ¢rimes from the juft indignation
of any righteous perfon, who might think himfelf
bound in duty to profecute a bloody-minded villain : they
have, therefore, prefumptuoufly taken upon theih to give
a fan&ion, a5 it were by law, to the horrid crime of
wilful marde* ; and have accordingly ordained, that he
who is guilty of it in Barbadoes, though'the a& fhould
be attended with all the aggravating circumftaices be-,
forcsmentioned) ¢¢ fhall pay into the public treafury
(no more than) ¢ FIFTEEN POUNDS STERLING ; but
*¢ if he fhall fo kill another man’s, he fhall pay to the
<« owner of the Negro, deuble the value, and 1ito the
¢¢ public treafury, TWENTY-FIVE POUNDS STERLING;
¢ and he fhall further, by the next juftice of the peace,
¢¢ be bound to his good behaviour, during the plea-
¢ fure of the governor and council, 'AND NoT BE
¢ LIABLE TO ANY OTHER PUNISHMENT OR FORFEI+
‘¢ TURE FOR THE SAME, &c.” | *
The moft confummate wickednefs, I fuppofe, that
any body of people, under the fpecious form of a le~
giflature, were ever guilty of ! | o
This fame A& contains feveral other claufes which
are fhocking to humanity, though too tedious to mens
tion here. -
Accotding to an A&t of Virginia, (4 Anne ch. xlix.
felt. xxxvii. p. 227.) after proclamation is iffued againft
Slaves that ¢ run away and lie out” it is *¢ lawful for
¢ any perfons whatfoever, To KILL AND DESTROY
¢¢ fuch Slaves by SUCH WAYS AND MEANS, as he, the,
*¢ or they sHALL THINK FIT, without accufation or
¢ impeachment of any crime for the fame, &c.” And
left private interclt thould incline the planter to mercy,
(1o which we muft {uppofe fuch people can have no
other inducement) it is provided and enalted in the
fucceeding claufc (No. 38.) ¢¢ That for every Slave
‘¢ killed, 1n purfuance of this A&, or put 12 death by
' ) ) f‘ IHW’
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¢ law, the mafter or owner of fuch Slave fhall be paiil
¢ by the public.’” L .

Alflo, by an A& of Virginia (9 Geo. L. ch, iv. fect.
xviii.. p. 343.) it is ordained, ¢ That, where any
¢¢ Slaves thall hereafter be found notorioufly guilty of
¢ going abroad in the night, or running away, and
¢¢ fying out, and cannot be reclaimed from sych dif-
¢ orderly-courfes, by the common method of -punifh-
¢ ment, it fhall and may be lawful, to and for the
“ court of the county, upon complaint and proof
% thercof to them made, by the owner of. fuch Slave,
¢ to order and dire& every fuch Slave to be punifhed,
“ by DISMEMBERING OR ANY OTHER WAY, not
‘¢ touching life, as the faid county court SHALL THINK
“ f11.” L .

| have .already given cxamples enough of the horrid
crueltics 'which are (ometimes THOUGHT FIT, on
fuch occafions,  But if the innocent, and moft natu-
ral a& of ¢¢ r"rmnfrsg away” from imtolerable. tyranny,
deferves fuch relentlefs {everity, what kind -of punifh-
ment have thefe law-makers themfelves to expeét here-
after, on_account of theircown cnormous offences !
Alas ! to Jook for merey (without a timely repentance)
will only be’another inftance of their grofs injuftice !
¢ Faving their confeiences fearved with a hoi iron,” they
fcem to have loft all apprchenfion, that their Slaves are
men, for they (cruple not to number them with beafts.

Sce an A& of Barbadocs, (No. 333. p. 128.) inti-
tled, ¢¢.an At for the better regulating of oUTCRIES
* in open market:” hcre we read of ¢ NEGRoEs,
“ CATTLE, COPPERS AND STILLSy, AND OTHER
C CHATTEL:y brought 2y execution to open market, to be
¢ outcried ;" and thefe {as if all of equal importance)
are ranged together, ** in great lts or numiers to be
¢ [Id.”

‘T'his unnatural inventory *¢ oF NEGROES, CATTLE,
© COPPERS AND STILLS, AND OTHER GOODS OR
““ CHATTELS” 15 repeated, nearly in the {fame words,
no lefs than fix times 1n the 3ft claufe, Alfo, ¢ the
t¢ marfhal is hereby required” (fays the fame claufe)
‘¢ o difpofe the Negroes and other chattels aforefaid, into
‘¢ Jats, not exceeding the number of Five NEGROEs
‘¢ 1N ONE LoT, uilcis it happen that there be more

¢ than
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< than five of onc family of Negroes; in which cafe,
¢¢ jt fhall be lawful for the marfhal To SELL A whoLE
¢ FAMILY IN oNE LoT; and alfo the marfhal is
*¢ hercby- required not to SELL above FIVE HEAD OF
“ CATTLE, and one coppery or ane flill in one lot, &c.”

Thus it too plainly:appears, - that ‘the Barbadians
rank their Negroes with their beafts, fo that we need
not bz furprized, that the former of thefle are no more
inftruéted in religion, than the latter. But this abo-
minable infult to human nature, bad as it is, yet is
not half fo criminal,” as the deliberate and arbitrary
attempt of the aflembly at Barbadoes, under the name
and fanflion of faw, to 'deter others from affording
that inftruction, which they themfelves fo uncharitably
deny. ERENS - |

'l}:hc law to which I refer, is the 198th A&, p.
04, intitled, ¢¢ an Act to prevent people called Qua-
¢ kers, from bringing Negroes to their meetings.”

The preamble is as follows : —~¢¢ Whereas of late,
‘¢ many Negroes have been fuffered to remain at the
‘“ meeting of Quakers, as hearers of their do&rine, and
‘“ taught in their principies, whercby the fufity of this
¢ ifland may be myuch hazarded, &c.” But is not
the fafety of the ifland more hazarded by fuffering an im-
menfe multitude of poor 1gnorant- heathens to remain
uninfirusied, ‘even within the families and plantations
of a neople who call themfelves Chriftians? And is not
this danger, likewife, apparently increafed, by the bar-
barous treatment and inhuman infults, which the foi-
mer daily receive from thefe nominal Chriftians, info-
much, that they muft necefiarily deteft the very name
of Chriftians? So much for the reafon of the adt.
I now proceed to the penalties of it. The firft claufe
‘¢ ordains, ¢ That if, at any time or times after pub-
‘¢ Jication hereof, any Negro or Negroes be found with
‘¢ the faid people called Duakers, at any of their mect-
‘“ ings, and as hearers ot their preachings, that {uch
¢ Negro or Negroes, fhall be forfeited, &c.”  And by
the fecond claufc it is enated, ¢ That if fuch Negro
¢ or Negroes, bring at the meetings aforefaid, and doth
‘“ NoT belong to any of the perfons prefent at the
t¢ fame meeting, then may any perfon or perfons bring
‘“ an action grounded upon this flatuze, againtt ANy of
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¢¢ the perfons prefent at the faid meetings, at the elec
“ tion of the informer, for the fum of ten pounds
‘¢ {terling, for evcry Negro and Nagroes fo prefent, as
‘¢ aforefaid, and fhall recover ten pounds flerling fox
¢ EVERY fuch Negro and Negroes, &c.”

So that an innocent man, mercly by being prefent
at a Quakers meeting, may incur, uot only the fevere
penalty of ten pounds fterling, but of as many ten
pounds as there [rlall happen to be Negroes in the mect.
ing, whether he be concerned in bringing any of them
thither or not. And in fome cafes the fine may be fa
exceflive, that even a fubftantial Quaker 1s liable to be
ruined by a malicious information. |

This a&, however, does’'more honour to the Quak-
ers, than the Barbadians, perhaps, arc aware of : for it
is certainly a lafting monument of the fincerity of the
former, and of the dcteftable injuftice and irreligion of
the latter.. Though I am fufficiently aware of the
cnarmays errors of the Quakers, having carefully per-
ufed moft of their principal authors, yet am 1 con-
vinced, that their charitable endcavours to inftruét
thefe poor Slaves to the beft of their knowledge and
belicf, will render them more acceptable ta GGod, than
all the other fets of nominal Chnftians, (how(ocver
orthodox in profeflion of faith) who either oppofe or
neglet the fame. s it not a great aggravation of guilt
in the latter, that they profefs the knowledge of what
is richt, and yet behave as if themfelves were heathens,
and barbarians? Q1! that this examplary charity of the.
Quakers (howfoever defpicable their doltrines appear
in many other refpedls) may provoke to jealoufy and
amendment thofe lukcwarm Chriftians, who profefs,
and difhonour a more orthodox faith: left the heavy
judgements of Geod fhould fpeedily overtake them, or
permit them to be reduced, in their turn, to a deplor-
aple fe'rvimdc under barbarians, as unmerciful as them.
12)ves ! o }

‘¢ In the 320th 2&t of Barbadoes (p. 122.) it is af-
{erted, that *¢ brutifh Slaves, deferve not, for the bafe-
¢ nefs of their condition, to bz tried by a legal trial of
‘¢ tivelye men ef their peers or neighbeurboed, which nei-
¢ ther truly can be rightly done, as the fubjelts of
vt Magland aie,” (yeg Slaves alfo are fubjelts of Eng-

3 | Yand,
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Jand,. whilft they remain within the Britifh dominions;
notwithftanding this infinuation to the contrary) ¢ por
‘¢ s execution to be delayed towards them, in cafe of
*¢ fuch horrid crimes committed, &c.” .~ ~

A fimilar dotrinc is taught in an act of Firginia, (9
Geo, 1. c.iv. fedt. iii. p..339.) wherein it is ordained,
‘¢ that every Slave committing. fuch offence, as by the
¢ laws ought to be punifhed by pEATH, or Loss oF
““ MmEMBER, fhall be forthwith committed to the com-
*“ mon gaol of the county, &c.—And that the thenillt .
¢¢ of fuch county, upon fuch commitment, fhall forth-
¢ with certify the fame, with the caufe thercof, to the
‘“ governor or commander in chicf, &c, who is there-
¢ upon defired and impowered to ifluc a commifiton of
‘“ oyer and terminer, TO SUCH PERSONS AS HE SHALL
““ THINK FIT: which perfons, forthwith after the
““ receipt of fuch commiffion, are impowered and re-
¢ quired to caufe the oftender to be publicly arraigned
‘¢ and tricd, &c.—withsut the folemnity of a jury, &c.”
Now let us confider the dangerous tendency of thofe
Jaws.

As Englifhmen, we ftrenuoufly contend fer this ab-
folute and immutablc neceflity of trials by juries: but
1s not the fpirit and equity of this old Enalifh dotrinc
entirely loft, if we partially confine that juftice to our-
fclves alone, when we have it in our power to extend it
to others? "T'he natural right of ali mankind muit prin-
cipally juftify our infitting upon this nceefiary privilege
in favour ot ourfelves in particular; and thercfore it
we do not allow, that the judgment of an impartial jury
15 ndifpenfubly neceffary in all cafes whatfocvsry wwhereii
the life of a man 15 depending, we certainly undermine
the cquitable force and reafon of thole laws, by which
we ourfelves are protefled, and confequently arc unworthy
to be efteemed either Chriftians or Englithmen., |

What{ocver right the members of a provincial affem-
bly may have to cnact bye-laws, for particular exigences.
among themfelves, yet in fo doing, they arc certainly
bound, in duty to their Sovercign, to oblerve, moft
ftrictly, the fundamental principles of that conflitution,
which his Majefty is {worn to maintain ; for wherefo-
ever the bounds of the Britifh empire are extendced,
there the Common Law of Encland muft of cour(e-

I 4 takg
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tike place, and cannot fafely be fet afide by any privaté
law whatfoever, becaufe the introdu®ion of an unna-
tural tyranny muft neceffarily endanger the King’s do-
minions. The many alarming infurreQions of Slaves
in the feveral colonies, are fufficient proofs of this, 'The
Common Law of England ought therefore to be fo
eftablifhed in cvery province, as to include the refpec-
tive bye-laws of ejch province, inftead of being by
them exclitded; which latter has been too much the cafe.
Every inhabitant cof the Britith colonies,. black as
well as white, bond as well as free, are undoubtedly
the King’s fubjetls, during their refidence within the
limits of the King’s dominions, and as fuch, are en-
titled to perfonal proteétion, howfoever bound in fervice
to their refpeflive mafters. Therefore; when any of
thele ateé put to death; ¢ wWITHOUT THE SOLEMNITY
cF A JURY,” | fear that there is too much reafon to
attribute TIE GUILT OF MURDER, to every perfon
concerned in ordering the fame, or in confenting thereto;
and all fuch petfons are tertainly refponfible To THE
KING AND HIS LAWS; for the lofs of a fubject. The
horrid iniquity, injuftice, and dangerous tendency of
the feveral plantation laws, which I have quoted, are
{o apparent, that it is unneceflary for me to apologize
for the freedom with which I have treated them. If
fuch laws are not abfolutely neceflary for the govern-
ment of Slaves, the law-makers muft unavoidably allow
themfelves te be the moft cruel and abandoned tyrants
veon earth, or perhaps, that ever were on earth. On
the other hand, it it be faid, that it 1s impoffible to
govern Slaves without fuch inhuman feverity and de-
teftable injuftice, the fame will certainly be an invin-
cible argument again{t the leaft toleration of Slavery
amongft Chriftians; becaufe the temporal profits of the
planter or mafter, howfoever lucrative, cannot com-
penfate the forfeiture of his everlafting welfare, or (at
lcaft I may be allowed to fay) the apparent danger of
fuch a forfeiture. _
Oppreffion is a moft gricvous crime; and the cries of
thefe much injured people (though they are only poor
jonorant heathens) will certainly reach to Heaven!
‘T'he Scriptures (which are the only true foundation
of all laws) denounce a tremepdous judgment againft
| the



( 73 )

But fuppofe a Slave fhould abfolutely

tefufe to enter into fuch a written agree-
ment, and yet the fervice. of that Slave, e1-
ther on account of his known fidelity or

capacity, is become fo neceflary to the

mafter, that he cannot eafily difpenfe with
it.

the man, who fliould offend cven ONE little one. ¢ It
‘¢ were better for him,” (even the merciful Saviour of
the world hath himfelf declared) ¢¢ that a millftone were
¢ hanged about his neck, and he caft into the fea, than
¢¢ that he fhould offend oNE of thefe little ones.” Luke
xvii 2. Who then fhall attempt to vindicate thofe
inhuman cftablifhments of government, under which
cven our own countrymen fo grievoufly OFFEND and
OPPRESS, (not merely ONE, or a few little omes, but)
an immenfe multitude of men, womeny childreny and the
children of tbeir children, from generation to generation ¢
May it not be faid with like juftice—It were better
for the Englifh nation, that thefe American dominions
had never exifted, or even that they fhould have been
funk into the fea, than that the kingdom of Great
Britain, fhould be loaded with the horrid guilt of tole-
sating {uch abominable wickednefs! In (iort, f THE
KinNG’s PREROGATIVE is not fpeedily exerted for the re-
lief of his Majefly’s opprefled and much injured fubjelts
in the Britifh colonies, (becaufe to relieve the fubjel? trom
the oppreflion of petty tyrants, is the principal ufe of
royal prerogative, as well as the principal and moft na-
tural means of maintaiping the fame) and for the ex-
tenfion of the Britith conftitution to the moft diftant
colonies, whether in the Eaft or Weft Indies. it muft
inevitably be allowed, that great fhare of this enormaous
gurit will certainly 1eft on this fide of the water !

I hope this hint will be taken notice of by thofe
whom it may concern; and that the freedom of it will
be excufed, as from a loyal and difinterefled advifer.

\Vhen-
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- Whenever this happens to be the cafe,
the mafter will be apt to think himfelf
much aggrieved by the civil liberty and
cuftom of England, which deprives him
of the conflrained fervice of his ufeful Slave,

but for my part, I'think it cannot be ef-
tcemed an unreafonable hardthip upon the
mafter, that he fhould be obliged to make
it the intereft of fuch a very ufeful per-
fon, to ferve and attend him .willingly,
though it fhould be at the expence even of
the higheft rate of Servants wages (be-
fide the lofs of property by the manu-
miflion) ¢ for the Labourer is worthy of his
bire®”, '

I do not apprechend, that the above fup-
pofed cafe will be very general, but if it
{hould, ’tis certainly better, that fome
. hardfhip fhould lie upon thofe felfith maf-
ters, who might be ungenerous enough 70
think it a bardfbip, than that a real and na-
tional inconvenience fhould be felt, by
permitting every perfon (without any in-
convenience to himfelf) to increafe the
prefent (tock of black Servants in this king-

* St. Luke x. 7. See alfo Timothy v. 18, ¢ For
¢ the Scripturc faith, thou fhalt not muzzle the ox
“¢ that trcadeth out the corn : and, the labourer is wor-
¢ thy of his reward.”

Gom,
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dom, which 1s already much too numerous..
Therefore, .even 'if - there. fhould be really
any :inconvenience or -hardfhip ‘upon the
matfter, contrary or dnﬁ’crent to ‘what [ have
fuppofed, ’tis certainly not to be lamented,
becaufe the public. good feems to require
fome reftraint of this unnatural increafe of
‘black fubjects. - o

Though the advocates for Slavery fhould-
fet forth their plea of PRIVATE PROPERTY
(the only plea they can alledge with any the
leaft appearance of juftice) in the very beft
light that it is capable of, yet I flatter my-
felf, that the foregoing confiderations will be
{ufficient to balance it : becaufe A PRIVATE
PROPERTY, which is unnatural in itfelf, ine
conventent and burtful to the public, and (a~
hove all) plainly contrary to the.laws and
conflitutions of this kingdom, cannot juftly be
otherwifeefteemed, #hanas A PRIVATE PRO-
PERTY i contraband gosds, the forfeiture
- of which, no good citizen ought to regret.

It cannot reafonably be alledged, that the
fervice of Slaves is neceffary in England,
whilft fo many of our own frec fellow-{ub-
jects want bread.

If the Englifh labourer is not able, with
hard work, to earn more than what will

barely
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barely provide him his. neceflary food and
coarfe or ‘ragged cloathing, what more
can his employer reafonably defire of him,
even if he were his Slave? .

The mere . boarding and .cloathing of a
Slave in England (if human nature is not
deprefled and vilified). will undoubtedly be
as cxpenfive to the mafter, as the wages of
Englith labourers, if not more fo; becaufe
poor men can generally provide for them-
ielves at a cheaper rate, and will put up
with inconveniencies (when the fame are
voluntary), which would really be oppref-
five, - nay, cven intolerable, from the hand
of another perfon. . .

But, befides the neceffary charges of eat-
ing and cloathing, there arc other expences
over and above, to which the employer of
free Jabourers is not {ubjelt, viz. the prime
coft, as well as freight of the Slave ; Apo-
thecaries and Surgeons Bills on account of
ficknefs and accidents, and a multitude of -
other unavoidable articles, which muft be
defraved by the mafter.

Now, though the advocates for Slavery
{fhould be obliged to allow this (as I think
they muft) with refpe& to labourers, yet
perhaps they will ftill urge, that there is

never-
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ne‘verthélefs a - confiderable advantage by

Slaves, when: they-are. kept as domettics,
becaufe no ‘wages are’paid; whereas, free
Servarits are notonly* cloathed and’boarded
at the mafter’s” exp(.ncc “as' 'well " as ‘the

~others,‘but receive wages into- the- bargam.
- This reafoning, at firflt, feems-plaufible;

’out on‘the other-hand, let us fet off the
annual’intereft: of ithe Slavé’s:’ price n
part of wages, and then dw:de the prm-
cipal ‘fum 'itfelf: into~as- many- portions as
the average number of - years, ‘that a €lave
is ufually capable .of::being-ufeful. ‘Befides
this, the uncertainty of health -and -life,
.muft -be thrown into the {cale, .unlefs the
expence of infurance.upon thefe precarious
circumftances be likewife ‘added; other-
wife the principal fum itfelf is laid out on
a very:bad fecurity. - ‘
- Now when all the(c _thmgs are weighed
and compared with the common rate of
Servants wages, there will not appear to
be any great faving in the employing
of Slaves; cfpecially if it be .confidered,
that healthy and comely boys and girls,
the children of our own free fellow-{ubjects
may be procured out of any county in thisor
the ncighbouring kingdoms, to ferve as
Ap-
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apprentices or fervants, for fix or feven
years or more ¥, without any wages at all;
which ought certainly to be remembered;
when the average rate of wages to Ser-
vants and labourers is mentioned. -
 Thetefore upon the whole, ' I think it
muft appear, -that the fervice of Slaves in
England, would be quite as expenfive; -as
that of freemen, and confequently, - that
there cannot’ be any real advantages.in a
toleration- of Slavery.in this kingdom ; at
leaft, I am not able -topoint them out,
though I have carefully confidered the fub-
je€t. So much for my firft propofition.

I am now to confider the mifchiefs which
a toleration of Slavery would be liable to
produce, according to my fecond propofi-
tion. | -

The learned Montefquieu + obferves,

* ¢ And children of poor perfons may be appren-
¢t ticed out by the oveifeers, with confent of two juf-
¢ ices, till twenty-four years of age, to fuch perfons s
‘¢ are thought fitting; who are alfo compellable to take
¢ them: and it is held, that gentlemen of fortune and
¢ clergymen, are equally liable with others to fuch
¢¢ compuli.on, &c.” Commentaries on the laws of

England, by William Blackiftone, Efg; 3 edit. vol. 1.
b. i. ch. xiv. p. 426, -

+ De L’Efprit des Loix, liv. xv. ch. i. p. 340. 1}
¢ n’eft pas bon par fa nature ; il n’eft utile ni au maitre
““ ni a L’Efclave; a celui-ci parcequ’il ne peut rien
‘¢ faire par vertu; a celui-la parcequ’il contraéte av;:c

e ¢9
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\cbnce'rning' Slavery ; that ¢ it is not good
¢ in its nature,” that ¢¢ "tis neither ufeful
< to the mafter nor Slave ; to this, becaufe
¢ he can do nothing through principle (or
¢ yirtue ;) to the other, becaufe he con-
« tra&s with his Slaves all forts of bad
¢ habits, infenfibly -accuftoms' himfelf to
«¢ want all moral virtues whatfoever, and
“¢ becomes haughty, hafty, ‘hard-hearted,
s¢ paffionate, voluptuous and cruel.”-

I could willingly tranfcribe, not only
the fucceeding part of this chapter, -as be-
ing much to my purpofe, but even: the
whole fifteen following chapters, for the
fame reafon ; but as they would be much
too long for a quotation, and yet contain

nothing fuperfluous, I muft beg to refer
my readers to the author himfelf.

A toleration of Slavery is, in effec, a
toleration of inhumanity; for there are
wretches in the world, who make no fcru-

" ple to gain, by wearing out their Slaves

with continual labour and a f{canty allow-
ance, before they have lived out half their

natural days. ’Tis notorious, that this is

“ fes Efclaves toutes fortes de mauvaifes habitudes,
¢ aqu'il saccoutume infenfiblement & manquer a toutes

¢ les vertus morales, qu’il devient fier, prompt, dur,
¢ colere, voluptueux, cruel”

too
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too-often the cafe, in-the unhappy countries
where Slavery .is-tolerated. L

See-the ¢« account of the Duropcan fet-
tlements.in America,” ‘Part vi. .chap. xi.
congcerning the ¢ Mifery of the Negroes,
«¢.Great wafte of them,”’ &c. which informs
us, mot-only-of a moft fcandalous-profana-
:tion of the:Lord's day, but-alfo of :another
.abomipation, which muft be -infinitely
more heinous in -the fight of God; viz.

.oppreflion carried-to fuch excefs, as to be
_even.deftru&ive of the human {pecies.

At-prefent the inhumanity of conflrained
Jabour-n excefs extends no farther in'Eng-
land, than to our beafts, :as polt and hack-
ney horfes, fand afles, &c.

But-thanks to our laws, and not to the
general good difpofition of mafters, that it
is fo ; -for-the wretch, who is bad enpugh
to maltreat a helplefs bealt, would nat
{pare his fcllow man, if :he had him as
much in his power. ) '

The maintenance of civil liberty is
therefore abfolutely neccflary to prevent an
increafe of our national guilt, by the addi-
tion of the horrid crime of tyranny.

It is not my bufinefs at prefent to cxa-
mine, how far a tolcration of Slavery may

be
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be neceffary or jultifiable in the Weft-Ina
dies. ’Tis fuflicient for my purpofe, that
it is not fo here. Bat notwithftanding,
that the plea of neceflity cannot here be
urged, yet this is no reafon, why' an in-
creafc of the practice is not to be feared.

Our North American colonies afford us
a melancholy inftance io the contrary—for
tho’ the climate in general is fo wholefome
and temperate, that it will not authorize
this plea of necefiity for the employment
of Slaves, any more than our own, yet the
pernicious practice of Slave-holding is be-
come almoft general in thofe parts.

At New York, for inftance, this in-
fringement on civil or domeftic liberty is
become notorious and fcandalous, notwith-~
ftanding that the political controverfies of
the inhabitants are ftuffed with theatrical
bombaft and ranting expreflions in praife

of liberty.

But no pancgyrick on this fubje&t (how-
fo ever elegant in itfelf) can be graceful or

edifying from the mouth or pen of one of
thofe Provincials; becaufe men, who do
not fcruple to detain others in Slavery, have
but a very partial and unjuft claim to the

protection of the laws of liberty: and in-
G deed
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decd it too plainly appears, that they have
no real regard for liberty, farther than their
own private intercfts are concerned; and
(confequently) that they have £ little de-
tedation for defpotifm and tyranny, that

they do not {cruple to cxercife them with
the moft unbounded rigour, whenever their

capricc excites them, or their private inte-
reft, {cems to require an exertion of their
power over their miferable Slaves. |

Every petty planter, who avails himfelf
of the fervice of Slaves, is an arbitrary mo-
narch, or rather a lawlefs Bafha in his own
territorics, notwithftanding that the imagi-
nary frcedom of the province, wherein he
rclides, may feem to forbid the obfervation,

The boafled liberty of our American co-
lonies, therciore, has {o little right to that
facred name, that 1t {eems to diider from
the arbitrary power of defpotic monarchies
cnly in one circumflance ; viz. that it is a
many-headedmonfler of tyranny, whichentirely
fubverts our moft exceilent conflitution; be-
caufe liberty and {lavery are fo oppofite to

eacl: other, that they c. anot {ublitt in the
fame community,

¢« o1~
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¢¢ Political liberty * (in mild or well ré=
s« gulated governments) makes civil liberty
¢« valuable; and whofoever isdeprived ofthe
«¢ latter, is deprived alfo of the former.”

This obfervation of the learned Montef-
quicu, I hope,; fufficiently juftifies my cen-
fure of the Americans, for their notorious
violation of civil liberty.

Indeed I don’t at prefent recolled, that
I ever read any of the American news-pa-
pers, except one; viz. ‘¢ the New-York
*¢ Journal, or the General Advertifer,” for
Thur(day 22d O&ober, 1767, No. 1294.
But even this one was {uflicient to give me
a thorough difguft, not lefs to their extra-
vagant manner of reafoning in defénce of
liberty, (Hyperion’s letter, to wit) than to
their thamelefs infringement upon it by an
open profeflion and tcleration of Slave-
holding. |

This one news-paper gives notice by ad-
vertifement, of no lefs than vight different
perfons who have efcaped from Slavery, or

are put up to public fale for that horrid
purpofe.

* ¢ La Liberté politique” (daus les eiats modérés)
¢ yrend precieufe la Liberté civile; ct celui qui eft prive
¢¢ de cette derniere cft encore prive de 'autre.”  L’Ef-
ptit des Loix, tom, i. liv. xv. ¢h, xii. p. 3513,

G 2 That
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That 1 may demonftrate the indecency
of fuch proceedings in a frce country, I
fhall take the liberty of laying fome of
thefe advertifements before my readers, by

way of example.

«“ To be fold for want of employment.”
« A likely ftrong attive Negro man,
«« of about 24 years of age, this country
“ boun,” (N. B. a anatural born fubjeét)
¢ underftands moft of a Baker’s trade, and
‘¢ a good deal of farming bulinefs, and can
¢« do all forts of houfe-work ; alfo a heai-
«« thy Negro wench of about 21 years oid,
¢ is a tolerable cook, and capable of doing
«« all forts of houfe-work, can be well re-

¢« commcended for her honefty and fobriety;
¢« (he has a female child of nigh 3 vears

¢ old, which will be fold w1t11 the wench,
6 3f leered &c.”

Here is not the lealt confideration or
fcrunle of confcience for the inhumanity
of parting the mother and voung child.
From the flile, one would fuppofc the ad-
vertiferaent to be of no more importmcc
than if it related merely to the fale of «
cow and der calfs that the como fhould be
fuld with or without Aer cuff, according
as the purchafer fhould require,

2 T e

L )
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The following extra¢t from 8ir Hans
Sloane’s introduction to his Natural Hittory
of Jamaica, before quoted, will enable us
to form fome idea of the deep afflition with
which the poor Negroes are affefted upon
fuch occafions, and confequently the grofs
inhumanity of this advertifement will more
.plainly appear. ¢ The Negroes {fays he)
¢« are ufually thought to be haters of their
«“ own children, and therefore 'tis believed,
“ that they fell and difpofc of thein to
““ ftrangers for money, BUT THIS Is NOT
“ rTRrUE, for the Negroes of Guinea being
‘¢ divided into {everal captainfhips, as well
“ as the Indians of America, have wars,
¢« and befides thofe flain in battles, many
¢ prifoners are taken, who are fold for
<t Slaves, and brought hither. But the
‘“ parents here, although their children are
¢« Slaven for ever, YET HAVE SO GREAT
¢“ 1ovE FOR THEM, that no mafler dare
« f{ell or give away one of their httle-oncs,
 unlefs they care not whether their pa-
¢ rents HANG TUEMSELVES OR ¥0.”

But not only Negroes, but even Ameri-
can Indians are detained in the tume abo-
minable Slavery in our colonies, thoug!l
there cannot be any reafonable pretence

G 3 whata
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whatfoever, for holding one of theft as
private property : for even if a wristen con-
traft fhould be produced as a voucher in
fuch a cafe, there would f{till remain great
{ufpicion, that fome undue advantage had
been taken of the Indians ignorance con-
cerning the nature of fuch - a bond.

< Run away, cn Monday the 21t in-
¢¢ ftant, from Je=n Th-—-s, Efq; of Welt
¢¢ Chefter County, in the province of New
¢¢ York, an Iudian Slave, named Abraham,
¢ he may have changed his name, about
‘« 23 years of age, about 5 feet § inches
«« high, yellow comiplexion, long black bair
¢ fome:ding curled 5 a thick fet fellow, onc
v« of his fore teeth in the lower jaw broke
¢ off, &c.®.”

Nay ! this licentious and unnatural ty-
ranny 18 become {fo familiar in our colo-
nics, that they venture fometimes to adver-
tife Slaves, without even deigning to dif-
tinguifh their complexion at all, of which

* & 7 he fmite out his man fervant’s tooth, or his
¥ muid {ervant’s tooth, he fhall let him go free for his
* ootd’s fake,”  Exodus xxi. 27.

Lee another advertifement in the fame news-paper,
ficned by Samueil A. Br——tt of Scheneflady, wherein

211 ablconded Nearo is alfo deferibed by marks of injury,
viz. ¢ Has a Jiar under bis right eyey~and is withsut bis

“ o grremit under teethy &Kl

the
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the following advertifement- in the fame
paper is a proof. *

““ To be fold for o FAULT, wery good
&« Wench, twenty-two years old, with a
¢ child exghtcen months old Enquire aof
¢ the Printer.” g

By fuch a defcription as this; a trepan-
ned Englith woman inight be fold, as well
as a Negro or Indian.

Upon the whole, I think, I may with
juftice conclude, that thefe advertifements
difcover fuch a fhamelefs proftitution and
infringement on tiie common and natural
rights of mankind, as may entitle the pro-
vince where they were publifhed, to the
name of New Barbary, rather than of
New York !

But hold! perhaps the Americans may
be able, with too much juftice, to retort
this fevere refleCtion, and may refer us to
ncws-papers publifhed even in the free city
of London, which contain advertifements,
not lefs difhonourable than their own. See
advertifement in the Public Ledger of 31
Pecember, 1767.

« For fale, A healthy Negro Girl, aged
¢ about fifteen years, {peaks good Englith,
¢ tworks at her needle, wafhes well, does

G 4 ¢ honfhold
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« houthold work, and has had the fmall.
“ pox. By J. W. at Mr. M¢Auley’s, the
« Amfterdam Coffee-houfe, near the Ex-
¢ change, from twelve till two o'clock
‘ every day.”

Another advertifement, not long ago,
oftered a reward for ftopping a female Slave,
who had left her miftrels in Hatton-Gar-
den. And in "the Gazetteer of 18 April,

1769, appeared a very extraordinary adver-
tifement, with the following title,

‘“ Horses, Tin Wisky, and Black Boy.”

‘“ To be {old, at the Bull and Gate Inn,
“ Holborn, a very good Tim Wiiky, little
‘““ the worfe for wear, &c.” afterwards,
““ @ Chefuut Gelding,” then, ¢ a very

“« good Grey Mare,”—~—and laft of all, (as
if of the leaft confequence) ¢ & well mad.,

' good-tempered Black Boy; he has lately
‘« had the fmall-pox, and will be fold to

* any Gentieman. Enquire as above.”
Another advertifement in the fame paper
contains a very particular defcription of ¢« a
‘“ Negro man, called Jeremiah or Jerry
*¢ Rowland,”——and concludes as follows—
‘¢ whocver delivers him to Capt. M-ll-y, .
*¢ on board the Eljzabeth, at Prince’s Stairs,
¢¢ RO
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4 Rotherhithe, on or beforc the 31t in
¢« {tant, fhall receive thirty guincas reward,

¢ or ten guineas for fuch intelligence as
£ ﬂlall enablé thc Captain or his maﬁer'ﬁ

(Patrick B—rke, Efq; mentioned above)
¢ cffectually to fecure him. The utmoft
“ fecrecy may be depended on.”" It is not
on account of fbame, that men, whs are
capable of undertaking the defperate and
wicked employment of kidnappers, are fup=
pofed to be tempted to fuch a bufinefs, by
a promife of ¢ zhe utmoft fecrecy,” but this
muft be from a fenfe of the unlawfulnefs of
the alt propofed to them, that they may
have lefs reafon to fear a profccution. And
as fuch kind of people are {fuppofed to un-
dertake any thing for money, the reward
of thirty guincas was tendered at the top
of the advertifement in capital letters. No
man can be fafe, be he white or black, if
temptations to break the laws are {o thame-
tfully publifhed in our news-papers.

‘“ A Creole Black Boy” is alfo offered to
fale, in the Daily Advertifer of the fame
date.

Befides thefe inftances, the American3
may perhaps taunt us with the fhameful
rreatment of a poor Negro fervant, whao

"ot
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not long ago was put up to fale by public
aution, together with the effeGts of his
bankrupt matfter.

Alfo that the prifons of this free city
have been frequently proftituted of late by
the tyrannical and dangerous pratice of
confining Negroes, under the pretence of
Slavery, though there has been na War-
rants whatfoever for their commitment.

This circumftance of confining a man
without a warrant, has {fo great a refem-
blance to the procecdings of a Popifh In-
quifition, that it i1s but too obvious what
dangerous practices fuch fcandalous inno-
vations (if permitted to grow more inta
ufe) are liable to introduce.

No perfonican be fafe, if wicked and
defigning men have it in their power, un-
der the pretence of private property as a
Slave, to throw a man clandeftinely without
a warrant into goal, and to conceal himn
there, until they'can conveniently difpofe
of him.

A freeman may be thus robbed of his li-
berty and carried beyond the feas, without
havingtheleaftopportunity of makinghiscafe
known ; which fhould teach us how jealous
we ought to be of all imprifonments made

3 WlthOUé
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without the authority or previous exafm..
nation of the civil magiftrate..

The diftin&ion of colour will, in a thort
time, be:no protetion- againft fuch out-
rages, efpecially as not only Negroes, buit
Mulattos; and even Awerican Indians, (which
appears by one of the advertifements be=
fore quoted) are retained in Slavery in ouf
American colonies ; for there are many
honeft weather-beaten Englifhmen, who
have as little reafon to boaft of their com-
plexion as th¢ Indians. And indeed the
more northern Indians have no difference
from us in complexion, but fuch as is oc-
cafioned by the climate or different way of
living. The plea of private property, there-
fore, cannot by any means juftify a private
commitment of any perfon whatfoever to
prifon, becaufe of the apparent danger and
tendency of fuch an innovation.

This dangerous practice of concealing in
prifon, was attempted in the cafe of Jona-
than Strong; for the door keeper of the
P-—lt—y C—-pt—r (or fome perion who
acted for him) abfolutely refufed for twe
days to permit this poor injured Negro to
be feen or fpoke with, though a perfon
went on purpofe both thofe days to de-
mand the {fame,

How-



( 92 )

However, in excufe for the Londoners,
I have the fatisfaGtion to obferve, that the
pratice of Slave-holding is now only in its |
infancy amongft us; and Slaves are at pre-
fent employed in noothercapacity, thanthat
of Domeftic Servants. But if fuch practices
are permitted much longer with impunity,
the evil will take root; precedent and cuftom
will toe foon be pleaded in its bebalf ; and
gs Slavery becomes more familiar in our
eyes, mercenary and felfith men may take
it into their heads, to employ their Slaves
(not merely in domeftick affairs as at pre-
{ent, but) in hufbandry; fo that they may
think it worth their while to breed them
like cattle on their eftates, as they do even
in the North American colonies, though
the children of Slaves, born there, are as
much the King's natural born fubjes as
the free natives of England.

God forbid that this thould ever bc the
cafe here! However, we cannot be too
jealous of every thing that tends to it ; left
it fhould afterwards be remarked, that a
wifunderflanding, or miftaken opinion of the
Jazsyers of this age, has introduced a vafial-
age much more difgraceful and pernici-
ous, than that which the ancient lawyers
have fo happily abolifhed.

This
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'This is not altogether a chimera. A dife
pofition, howfoever impolitic and unnatu~
ral, which prevanls in one place, may pre-
vail likewife in another.

"The account of the American fettlements
before quoted, informs us (in vol.ii. p. 117.)
of a certain unnatural difpofition of the
planters, * 20do every thing by Negroes, which
can poffibly be done by them,” notwithftand-
ing that there are wholefome laws to
oblige them to keep a certain proportion
of white Servants: and the ingenious au-
thor obferves thereupon, that, ¢ ¢f ¢his dif-
<< pofition continues, in a little time {which i
% indeed nearly the cafe already), all tbe
«« Englifb in our colonics there will con=
«« iR of liitle more than a few planters
«“ and merchants; and the reff will be a
< dofpicable, though a dangerous, oecaufe w
 numerous and difaffeéted, berd of African
¢« Slaves.” Id. p. 118.

It would indced be abfurd to conceive,
that fuch a difpofition can very foon
become general here in England, yet
there is no abfurdity in fuppofing a pof-

fibility of its being introduced by flow
degroes.

A very
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A very learned and refpeCtable author
(whofe performance * in other refpedts I
edmire and efleem) has dropped fome
hints concerning Slavery, which at firft
fight may feem to favour the arzuments of
thofe who contend for the introduion of
it here, and who endeavour to juftify the
modern unnatural claims of private property
in the perfons of men: but with refpect
to the author himfelf, indeed, it is plain
he had no fuch views, he having only in-
troduced the topic of Slavery, in .order to
prove a very different peint, in which he
certainly fucceeds. Nay, he himfelf de-
clares againft any fuch intentions.~—¢ .God
¢« forbid, (fays he in p. g1.) that I fthould
¢ ever be an advocate for Slavery, eccle-
¢ fiaftic, civil or domeftic, on account of

‘¢ any accidental advantages, which it may

* ¢ A Diflertation on the Numbers of mankind in an-
¢“ cient and modern times, &c.” 8vo, Edinburgh, 1753.

"I'he author feems clearly to prove the point propoied,
(viz. ¢¢ The fuperior populoufnefs of antiquity.)” and
having colleéted for that purpofe a variety of examples,
drawn from theancieni hiftorians of feveral different na-
tions, and dclivered themwith very judicious remarks and
arguments of his own, his work, upon the whole, may
be particularly ufeful in correéting the errors of fome
daring modern critics, who inconfiderately prefume

ta cavil at the d&rge nwmbers mentioned in the Old
1eltument.

66 happen.
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s¢ happen to produce; yet it muft be cfa
¢¢ feffed, that confidering it only with rea
¢ {pe& to the phenomenon we are at pre«
¢ fent examining, it feems prcbable, that
t¢ the ancient condition of fervants contri«
« buted fomething to the greater populouf=
* nefs of antiquity, and that the ancient
¢ Slaves were niore ferviceable in raifing up
¢¢ people; than the inferior ranks of men in
¢ modern times.” But in his appendix, he
{peaks of Slavery with leis caution; fo that
his expreffions are too liable to be made
ufe of by the advocates for bondage, in
favour of their pernicious dotrines; for he
has inadvertently negle€ted to guard againft
any fuch application, though the fame
would certainly be very difagreeable to 2
perfon of his benevolent principles.

He obferves in 2 note, (p. 208.) that ¢ ag
t¢ the ancient Slavery contributed to the
¢¢ populoufnefs. of the world, fo it was
¢ accompanied with feveral otler advan-
¢« fages, &c.” And then he gives a long
quotation from Bufbequins, wherein Slavery
is reprefented in a muci more agreeable
dres than it deferves. But this remark,
that ‘¢ the ancient Slavery contributed to
¢¢ the populouinefs of the world, &c.”
is no juft argument in favour of Slavery in

general,
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gencral, neither have I any reafon to fup-
pofx, that it was intended as fuch by the
worthy author. It proves only, that the
advantages of tne ancient Slavery were in-
creafed in proportion as the fame ap-
proached nearer to a well regulated liberty,
and was more diftant from abfolute bon-
dage; and therefore thofe advantages ought
rather to be attributed to the ¢ equitable
« Jgwws” and cuftoms, which reffrained the
behaviour of the ancient mafters, and ds-
minifbed the bandage of their fervants, than
to a general toleration of Slavery.

This may be demonftrated by a quota-
tion from the former part of the fame
work, p. go. where the author, fpeaking
of the antient Slaves, informs us, that—
« In fome ftates, particularly at Athens,
“¢ oguitable laws were enalted for their fe-
¢ curity; they were treated with gentlenefs
« and mildnefs, and allowed to acquire
¢ riches, on paying a fmall yearly tribute
¢« to their mafters; nay, if they could
¢« {crape together as much as could pur-
¢ chafe their liberty, their mafters were
¢« obliged to fet them free. Upon the
‘“ whole, they feem to have been more
« certain of fubfiftence, and to have been

‘¢ better
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¢ better fed, not only than.the beggars,

% but even many. of the day labourers, and
L lowcr otder of the farmers and. tradel-

1 nien of. modern tlmes.L It would be

¢ chleﬂy where Slaves. were treated with
“ equity. and mlldnefs, hved in’ frxendfh:p'
¢ with thelr maﬁers, wcre looked: on as
< ‘part of the family, and mtereﬁed in its
¢« welfare, ‘that this: 1nfhtut10n could beft
¢ ferve to render nations populous: on the
¢¢ other hand, if they were cruelly ufed,
¢« and their {pirits broken with fevere bon-
¢¢ dage, they muft have been lefs fit eithér
¢¢ for labour or propagation.”—=That this
latter is certainly the cafe in the Englifh
plantations, is proved (I hope) in the courfe
of my work, and therefore the queries of-
fered by the abovementioned author in his
Appendix, (p. 207and208.) referringus ** £o
s¢ the Maxims of our Planters,” in favour of
propagation, will afford us no proof that
the modern Weit Indian Slavery is not de-
ftructive of the human fpecies, howfoever
fenfible the planters may be, that it is
their intereft to remedy the evd, and “¢ en-
¢ courage the breed of Slaves as much as
¢ they can.” For it is plain, that (though
they call themfelves Chriftians, yet) they
1 want
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want thofe ¢ eguitable laws,”- and humane
regulations of the ancient beathens, to lighten
the bondage of their Slaves, fo that propa-
gation and increafe, muft be greatly hin-
dered. This objeion does not in the
leaft affet the general point of the faid
author’s examination. He {ufficiently proves
the lenity of the aacient mafters, and con-
fequently accounts for the great increafe of
their Slaves.

if the propagation of Slaves in the Eng-
lith plantations bears no proportion thereto,
the extreme feverity of modern Slavery in
many refpects (of which I have given
ample proofs) is the apparent obftacle.
‘The fame autiwor allows, indeed, in p. 207.
that ¢¢ modern Slavery feems to be on a
““ much worfe footing than the ancient.
¢ In particular, (fays he) Slavery in Tur-
¢« key, Algiers, Tunis, Tripoli, Morocco,
¢s and other African countries, is both very
*« {evere, and under bad regulations :” but
I am inclined to think, that it cannot pof-
iibly in any place be more fevere, than it is
even in our own colonies. Sorry am I, that
{fuch unqueftionable procfs of this, are fo
eafily produced, even from the very laws

of
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of our planitations, which ought rather to
be calculated to prevent fuch abufes!

But the moft ¢ eguitable luw,” cannot
render the admiffion. of Slavery either fafe
to this community, or juftifiable in itfelf,
becaufe the leaft tolcration of Slavesy; or the
allowing of private property in thé perfon of
men, will be liable in time, to introduce {fuch
a zeneral bondageof the common people ¥, as muft
inevitably affet the fafety of regal govern-
ment, by once more ftrengthening the
power of rich and overgrown fubjeéts, with
anocther dangerous vaffalage, which will not
eafily be fhaken off, if it thould once more
take place; witnefs the oppofition of John
of Gaunt, and others of the nobility, in
the reign of Richard II. 4-when the govern-

* Witnefs the oppreflion which has been introduced
even into our own colonies, Virginia, Barbadoes, &c.
whereby thofe that are called free Negroes, Mulattos,
and Indians, as well as white fervants and labourers, are
rendered much more abject than the ancient Slaves. See
notes it pages 4g—75.

+ ¢ The minor King had been advifed, by one part
‘ of his council, to #zcreafe the power of the lower pecple,
“ and to leflen that of the barons; in confequence of
‘¢ this a proclamation iflued, which, amongft other
¢ things, direted, ¢ Quod nulla acra terrz quz in
 pondagio vel fervitio tenetur, altivus quam ad quatuor
*¢ denarios haberetur; & fi qua ad minus antea tent3
*¢ fuiffes, in pofterum ron exaltaretur.,” John of Gaunt.

H2 ¢ put
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ment thought it expedient for the mainte-
nance of royal authority, to relieve the
common people from bondage. ¢ Nor is
¢¢ the f{afety of a prince fo irm and well
¢ eftablifhed upon any other bottom, as
¢ the general fafery, and thereby fatisfac-
“ tion of the couinon people, which make
¢ the bulk and ftrength of all great king-
¢ doms, whenever they confpire and unite
‘“ in any common paffion or intereft. For
¢ the nobles, without them, are but like
¢“ an army-of ofhicers without {oldiers, and
‘“ make only a vain fhew or weak noife,
‘“ unlefs raifed and encreafed by the voice
““ of the people, which, for this reafon, is, in
““ a common Latin proverb, called z4e
¢ Voiwce of God.” (See Sir William Tem-
ple’s Introdution to the Hiftory of Eng-
land, 3d cdition, London 1708.)

¢ put himfelf at the head of the barons fadtion, and
‘¢ procured a proclamation, renezling the tormer, in the
‘¢ year following.” (See the Hon, Mr. Juflice Barring-
ton’s Obfervations on the more ancient Statutes, &c.
3d edit. p. 271. for which he quotes Rymer, vol. iii.
v 124.) The fame author alfo quotes (from Brady,
voi. 1. p. 393.) a further inftance of the dangerous
oo felfifh tyranny of the barons.—*¢ In the ftteenth
** ¢ of this King, {fays he) the barons pectitioned
““ ineRing, ihat no villeyn fhould fend bis fon to fchesl 5 to
“ wuen the King pave the proper an{wer of s'avifera.”

On
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On the other hand, if we were for 2
moment to {uppofe, that civil Slavery is in
itfelf. ' profitable and . convenient .for the
community in general, and that the labo-
rious part of mankind ought therefore' to
be held in bondage; I fay, if we could
fuppofe, that this were really true, we muft
neceffarily condemn thofe juft - encomiums
which the author of the Differtations on
the ;Numbers of Mankind, has beftowed

on the Britith government, (fee p. 155 and
156 ¥). for having procured tne reduCiion
of vaffalage in Scotland, But as no reafon-
able perfon will deny, that the faid pru-

* « The late unprovoked icbellion, raifed by the
¢¢ rude inhabitants of thefe wilds, in order to dethrone
¢¢ the beft of Kings, to overturn the beft of govern-
‘¢ ments, and to undo the liberty of Britain, having
¢¢"come to fo great and fo unexpected an heighr, and
¢ having thereby awakened the attention of the govern-
¢¢ ment, as well as that of others, who had influence
¢ with thofe in the adminiftration of affairs, has pro-
#¢ duced fome excellent laws, by which the liberty of
¢¢ the whole country is better fecured, manutatures,
¢¢ and other kinds of labour ar: encouraged and pro-
¢ motcd in Scotland, and the inhabitants of the High-
¢ lands may be brought from a ftate of barbarity and
¢¢ flavery, to a ftate of civility and independence. By
¢¢ the happy influecnce of thefe laws, a fpirit for in-
¢¢ duftry has fcized the minds of the pcople, and in a
¢ few years wrought no inconfiderable change on the
¢¢ country, Indeed it is impoilible to exprefs, how
¢¢ great obligations every loyal fubject to his Majefty,
¢ every zealous fricnd to the Proteftant fuccefiion,

H 3 ““ and
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dent and falutary meafure is worthy of all
the encomiums of this learned author, we
cannot by any means admit the contrary
maxim of Bufbequius, whichisincluded inthe
long quotation made from him by the fame
author in his Appendix, p. 209, viz. * Sc/
¢ fervitii varia effe incomiroda, feé ec com-
‘¢ modorum pondere [ublevantur.”

Howfoever reafonable this doGrine might
appear to the minifter of a German Em-
peror, (who moreover was reconciled, by
long refidence in an enflaved country, to
the arbitrary government of another Em-
peror ftill more defpotic than his own
mafter) yet iurely with Englithmen, it
ought to be held in abhorrence. And in-
deed the worthy author who made the quo-
tation, (though he thereby feems to ho-
nour it with his aflfent) has neverihe]efs
furnifbed me, in another place, with fuch
very fenfible arguments againft it, that I
am perfuaded no after confiderations what-

¢« and every fincere aflerter of the liberty of Britain,
¢ has to'thofe, whofe hearty regard to the intereft of
s their country, has produced the happy pmfpe& we
¢ have at prefent, o F living for the future in peace,

¢ and feeing liberty penetrate into the moﬂ: remote
‘-‘ parts of tht‘: lﬂdnd ” '

|

N foever,
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foever, (even though they thould be ex-
prefled in the moft mafterly manner by the

- ~fameable ‘author himfelf) can poflibly 1%

validate’ them. ¢ After all ((ays he) it
‘¢ pot’ eafy, if. it:be not altogether lmpof-

¢¢ fible, for a man of humanity. to recon-

«« cile himfelf perfe&ly to the inftitution
“ of domeftic- Slavery.. With - whatever
‘ partlcular advantages it may be accom-
‘¢ panied, one can {carce ever think - of it
‘¢ without fenfible horrcr and ‘'deep ‘com-
« paffion. Like too many of the barba-
¢¢ rous and inhuman cuftoms of - the world,
¢« it is highly difgraceful to human na-
‘“ ture: nor can it ever produce any ad-
“ vantages, which might not be gained by a
¢¢ better and more buman policy.” (P.g9o,91t.)
All laws ought to be founded upon the
principle of ¢ doing as one would be done
¢ by :” and indeed this principle feems to
be the very bafis of the Englith conftitu-
tion; for what precaution could poffibly be
more effectual for that purpofe, than the
right which we enjoy of being judged by our
peers, creditable perfons of the vicinage ; efpe-
cially, as we may likewife claim the right
of excepting againft any particular jury-
man, who might be {ufpected of partiality?
H 4 This
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This law breathes the pure fpirit of lie
berty, equity and focial love; being cal-
gulated to maintain that confideration .and
mutual regard, which one perfon ought to
have for another, howfoever unequal in
rank or ftation.

But when any part of the community,
under the pretence of private property, is
deprived of this common privilege, ’tis a
violation of civil liberty, which is en-
tirely inconfiftent with the focial principles
of a free ftate.

True liberty protes the labourer as well
as his lord; preferves the dignity of hu-
man- nature, and feldom fails to render a
province rich and populous: whereas on
the other hand, a tolération of Slavery is
the higheft breach of focial virtue, and not
only tends to depopulation, but too often
renders the minds of both mafters and
Slaves utterly depraved and inhuman, by
" the hateful extremes of exaltation and de-
prefiion.

If {fuch a toleration fhould ever be gene-
rally admitted in England, (which God
forbid!) we fhall no longer deferve to be
efteemed a c/vilized people: becaufe, when
the cuftoms of uncivilized nations, and the

UNCIVE=
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uncivibzed tufloms which difgrace our own
“colanies .are: become . fo familiar, as to be
‘permitted among’ us: with: impunity, ' we
ourfelves ‘muit infenfibly degenemte to the
fame degree of bafenefs, with- thofe from
‘whom fuch’ bad cuftoms were denved and
may too foon. have. the mort:ﬁcatmn to fee
the bateful extremes of yranny and 'S la'ue;y
Joflered - under every roof. ..

Then muft the happy medium oF a <ocll
regulated lzberty be neceffarily compelled to
find fhelter in fome more cirvilized country,
where focial virtue, and that divine pre-
cept, ¢ thou fbalt love thy neighbour as thy-
«« felf,” are better underftood.

An attempt to prove the dangerous ten-
dency, injuftice and difgrace of tolerating
Slavery among{t Englithmen, would in any
former age have been efteemed as fuper-
fuous and ridiculous, as if a man fhould
undertake in a formal manner, to prove
that darknefs is not light.

Sorry am I, that the depravity of the
prefent age has made a demonitration of
this kind neceffary !

Now that I may {um up the amount of
what has been faid in afingle fentence, I thali
beg leave to conclude in the words of the

3 great
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great Sir Edward Coke, which, though

{poken on a different occafion, are yet ap-
plicable to this. See Rufhworth’s Hitt.

Collect. Ann. 1628. 4 Caroli, fol. g4o0.
¢¢ It would be no honour to a King or

¢« kingdom, to be a King .of Bondmen or
‘¢ Slaves, the end of this would be both
¢ Dedecus and Damnum, both to King and
‘s kingdom, that in former times have
¢ Leen fo renowned,”

Exp oF THE THIRD PART.

PART
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P ART IV

Some remarks o the ancient Villenage, fhew-
ing, that the obfilete laws and cuftoms,
which favoured thut horrid oppreffion, can-
not jufisfy the admiffion of the modern Wefi-
India Slavery into this kingdom, nor the
leaft claim of property, or right of fervice,
deducibile therefrom. |

SINGE the foregoing three parts of
this work have beer communicated in MS.
tomy friends, I have frequently had the
mortification to hear .very fenfible and
learned perfons refer to the old villenage
doctrines, in their examination of the pre-
fent quetftion, concerning property in
Slaves ; and from thence they have infinu-
ated a fort of legal propriety in the pre-
| tenfions
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tenfions of the modern Weft-India Slave-
holders, as if they could fuppofe, thata
ftate of Slavery might itill exift in-this
kingdom according to law. |

This has happened not only in private
converfation, but alfo lately in open court,
and is therefore become a matter of very
{ferious confideration.

It is neceflary, however, to be obferved,
that a retrofpelt to fuch obfolete cuftoms,
may very fairly be efteemed a tacit acknow-
ledgment, that neither the prefent laws in
force, nor the prefent conftitution and cuf-
toms of England, can afford my oppo-
nents the leaft juftification for fuch opi-
nions, or they would not be obliged to go
{fo far back for precedents.

But if fuch obfolete do¢trines are admit-
ted as a rule in one cafe, (howf{oever tri-
vial) they certainly are liable to be admit-
ted likewife in others of more importance,
becaufe ufage * muft neceflarily revive
them, and give them, oncc more, the
force of laws: fo that we ought to be ex-
tremely jealous of the leaft tendency to
fuch a revival, as the fame would be a very

& <¢ Uage and Cuflam generally received, do cbtinere
& vim Jrgis,” &e, Hale’s Hift, of Common Law, p. 65.
dangerous
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dangerous enemy to the freedom of the
common people in general.

- ‘The pernicious effeCts of reviving the
do@rines of villenage, at firft, -perhaps,
~ would be felt by none but the poor wretch-
ed Negroes themfelves, and therefore, the
fubfequent evils may'(like objets at a dif-
tance) feem lefs, at firlt fight, than they
really are. - o

~But let us take a nearer view of theme=
If the prefent Negroes are once permitted
to be retained as Slaves in England, by
enforcing the cuftoms of villenage, their
pofterity, though Englithmen born, will
be condemned of courfe, by the fame laws
and cuftoms, * to the perpetual tyranny of
their mafters; and the mixed people or
Mulattoes, produced by the unavoidable
intercourfe with their white neighbours,
will be alfo fubject to tle like bondage
with their unhappy parents.

% <¢ The writ de nativo habendo lieth for the lord, who
“ claimeth the inheritance in any villain, when his vil=
¢¢ lain is run from him, &c.” Natura Brevium, p. 171.
~——So that the poor Slave, it is plain, could not avail
himfelf of the Englithmen’s Birth- right, though a na-
tural born fubjeét; for his being a NATIVE, did rather
confirm bis bondage (according to the unjuft laws and
cuftoms of villenage) than entitle him to freedon.

Thus
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Thus it 1s obvious; that a foundation
would be laid for a moft' dangerous vaffal-
age, in which the poorer fort, even of the
original Englifh th:mfelves, might in time
be involved, through their inability to op-
pofe the unjuft claims, which fome haugh-
ty land-holders might once more think
£t to affuimme—For as it is much eafier to

do wrong, than to obtain right or juftice,
fo it would be much eafier for a rich land-
~ holder to affume the lord paramount, and
detain a poor perfon born upon his eftate,
under the pretence of being his native o-
villain by preicription, than for fuch an in-
jured perfon to maintaia his caufe, with-
out money or friends, againft his powerful
oppreflor.

It will therefore be expedient to examine
how far fuch obfolete dofrines may, or
may not be admitted as a rule in the pre-
{fent difpute. |

The doctrines and cuftoms relating to
villenage are of two kinds, i1ft, fome en-
force that horrid tyranny ; .zdly, others re-
ftrain it.

The firft kind were originally introduced
by an unjutt ufurpation * (‘¢ quia, ab homi-

® ¢ Quia confuetudo, contra rationem introdu&a',
é¢ potius mfurpatic quam confuctudo appellari debet.”

2 Inft,
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“ ne, €t pro vicio introducta eft fervitus,
« &c.” Fortefcue.) and in themfelves are
contrary to zhe law of . mature, ‘recfon, and
commion ' -equity——s<* For, cRUEL of ne-
¢« ceflity muft that law be counted, which
« augmenteth ~Slavery and diminiftheth

L

“ freedom.” &c. *

But the fecond divifion of villenage doc-
trines and cuftoms are of a very different
nature, being in favour of liberty : they
fcem to have arifen chiefly from the cha-
ritable efforts of the ancient lawyers, to re-

2 Inft, ch. x. fe&. clxix.—*¢ Fuerunt etiam in con-
¢ queftu liberi homines, qui liberé tenuerunt tene-
¢ menta fua per libera fervitia, vel per liberas confuetu-
¢ dines, et cum per potentiores ejeti eflent; poft mo-
¢ dum reverfi receperunt eadem ternementa fua tenen-
¢¢ da in villenagio.” &c. Hen. de Braton, de iegibus
et confuetudinibus Anglie, ch. xi. p. 7.

And a Villain Regardent was made a Villain in
Grofs, (not for any fault in himfelf, or with his own
confent but) merely by the arbitrary aéi of his lord, in
granting him by his deed to another, ¢ par fon fais™
(fays Littleton) ¢ a une autre dongs il eft Villein en
Grofie et nemy regardant.” 2 Inft. ch. ii. fe&. clxxxi.

* CRuDELIs etiam neceflario judicabitur lex, qua
fervitutem augmentat, & minuit l]ibcrtatem. Nam pro
ea natura femper implorat humana, Quia, ab homine,
et pro vicio, introdua eft fervitus. Sed libertas a Deo
hominis eft indita nature. Quare ipfa ab homine fub-
lata femper redire glifcit, ut facit omne, quod libertate
naturali privatur. Quo IMPIUS et CRUDELIS judicandus
¢l qui lLibertati mon favet. Hewmc confiderantia Ali:sli:u

juca in omni calu Libertati dant faverem, (Chan. Fort,
de laudibus legum, ch. xlii. p. 101.)

{train
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ftrain and reduce villenage; and certainly
may {lill be eftectual for the like benevo-
lent purpofe in all fimilar cafes, becaufe
they are not repugnant to the found prin-
ciples of the common law ; whereas the
doctrines under the firlt head, are plainly
contrary to rcafon and nature, and there-
fore muft necefiarily be confidered as null
and void Quia in confuetudinibus non
diuturnitas temporis, fed foliditas rationis
eft confideranda, (2 Inft. p. 141. note.)

Even fo early as the Saxon times, an at-
tempt was made to reftrain thefe difgrace-
ful and uncivilized cuftoms of our ancef-
tors; for the Confeflor’s laws ordained,
‘¢ that the lords thould fo demean them-
« {elves towards their men, that they
¢ neither Incur cuirLT AcAINsT Gobp,
““ nor oFrFENCE again{t the KinG; or
“ which is all one” (fays my author) ¢ to
¢« refpect them as Gobp’s PEOPLE, and the
‘¢ KinGg’s suBjJecTs.” (Bacon’s Govern-
ment of England, part i. ch. xix. p. §7.)

This religious and juft {pirit of the Con-
feffor’s laws feemed to be retained by our
ancient lawyers, even after the conqueft,
when the Feudal tyranny was at the great-
et height,

They
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They took all favourable opportunities
to enfranchife * the villain If the lord
was negligent in pur{uing or claiming the
fugitive villein for a year, they granted to
the villein a privilege afterwards of re-
turning and defending himfelf in a free
ftate, when it was ¢ gof LAWFUL nor
“ SAFE for the lord to retike bim.
non erit domino LICITUM #eéc TUTUM
manum apponere -, &c.

¥ < En plufurs maneres purra home recoverer fraunk-
‘““ eftaré, &c. Brittor, 2d edit. p. 38.

—*¢ {1 come par brefe de Mowlauncefte, et par reys
¢ {c abaterent les brefs iflint, que il ad demursé en nos
¢ demeynes terres ou aillours en afcune de nos villes
“ ou de nos cytes par un an et un jour faunz chalenge
‘¢ le pleyntyfe, et demaunde jugement fi il deyve en tiel
¢ cas refpondre ct gele excepcion pufle avoire; en tiel
¢ cas foit le fergniour forjuge de accion pur fa negli-
¢ ocpce, et aufi ou le demaundaunt purra averrer par
¢ record de notre court, que fon feigniour le ad fuffert
‘¢ afcicnt cnjures, eten enqueftes en noftre court come
“¢ fraunk home, ct aufi f1 il puflc averrer par record gue
¢ il eyt recovere fraunk tenement de luy par jugement
¢ de noftre court, ou le pleyntyfe rc allegga aul ex-
“¢ cepcion encontre luy de naifté, &c.” Britton, p. 83.

+ *¢ Si autem Dominus ille negligens fuerit in profe-
¢ quendo, et in clameo apponendo qualitercunque; fi
¢ fugitivus revertatur poft annum, non crit domino
¢ [iciturn nec tutum manum apponcre, tamen poft an-
‘“ num potefc tugitivus habere privilegium, et fe in
¢ ftatu libeto defendere per exceptionem, et {ic folvitur
¢¢ dominica poteftas. Lkt dicuntur fervi efle in flatu
‘¢ libero, donec dominus verfus eos fibi perquiferit per
‘¢ legem terre, nec habebit poteftatem aliquam in eis
¢ vel liberis fuls, terris vel aliis bonis ipforum, donec
¢ corpus, quod principafc eft, difrationaverit, fecun-
1 * dum



( 114 )

When the lord loft pofleflion of the fu-
gitive villein through negligence, o1 even
through snability to detain bim (per negligen-
tiam vel impotentiam® ) he might not after-
wards take him ; fo that force was as good
a title, it feems, for the commencement of
the Villcin's liberty, as it had before been
for the commencement of the lord’s proper-
sy 3 and was preferred in law,

The King's courts, in thofc ancient
times, were {o manifeftly difpofed to favour
liberty, that it feemed to be their endea-
vour to render the lord’s {uit de native ha-
bendo, as difhicult 4 and precarious as pofii-

¢¢ dum quod inferius dicetur.” Hen, de Bracton de Le-
athus et Confuctudinibus Angliz, cap. x. p. 7. folio
fdlt 156")

* ¢ Cuam autem Dominus per negligentiam wel -
potentiam {ui fey inam de fuo fugitivo amiferit, fi re-
lumptis viribus contra prmlcmum, fugitivum redux-
erit, vel cum tugitivus rcdicnt, iplum retinucrit,
pociiam debitam non cvadit, cGm hoc fit contra pacem.
—Sed fi extra vilenagium, o perlapfum 3 vel 4
dicrum inventus fueeit cum domintis negligens fuesis
in profequutione, capi non poterit .- dctmcrl, nec
<t magis quam liber homo, et fi fuerirt, inde habebit gue-
¢ yeiam de imprifonaments.”  1bid.

t ¢ If the villain fay, that he is a freeman, &c. then
¢ the fhenift sught nat to feize bimy but then the lord
e nught to fue a Pyne to remove the plea before thw]uf-
* tices in the Conmymon Pleas, or hetore the mfhrm 151
- eyre.—But if the villain pmchafc R Wit de lihei tate
“v prebanda, before the lord hath fued the Pore to re-
té yove the pl“d hefore the 1uﬂices, thea that writ of

>t .r-'rhm hi [/ﬂ" "/1? 1‘1 hl"l'.rlL{h. 1S 1110 thL ]U[dq tLI 1t
‘“ he
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ble; when, at the fame, the Villein’s {uit
de libertate probanda * was indulgsd with
as many advantages - as the lawyers could

well venture to give it, confidering the (e-
verity of the times in which they lived.

Nay, their humanity and juftice even
outwent the temper of thofe rude times;

““ he proceed not upon the writ of nativs habends till
“¢ the evre -of the jultices, ortill the day the plea be
* adjourned before the juftices, and that the lord owght
‘¢ not 10 feize the villain in the mean time.” See Sit
Anthony Fitzherbert’s Natura Brevium, firft publithed
in the reign of King Henry VIII. (6th edit. p. 171.)

*® ¢ Cco brefe dc peas eft appelc brefe de fraunchite
‘¢ en favour de fraunchife, et cft plus toft pledable, que
¢ neft brete de naifté, &c.” Britton, p. 8o.

+ ¢¢ —It appeareth in 12 Henry III. Itin, North,
¢ that the villain fued a libéirtate prabanda et obtulet fey
‘¢ at the fourth day againft the lord, and he did not
¢ appear, but made default, for which, upon the de-
¢ fault of the lord, the villain was enfranchifed ; and he
¢ had a writ unto the fheriff, that he ds not juffer the lord
¢ to trouble him after. (Natura Brevium, p. 173.)—And
““ a man can join in a writ of nativo habends, but t1vo
*“ willains, BUT IN FAVOUR OF LIBERTY, many villains
¢ may join in a libertate probanda. (ld. 174.)

¢“ {t two bring a native habends, the nonfuit of one
¢« of them, is the nonfuit of them both; for fummons
¢ and feverancc licth not in that writ. DBut in a liber.-
*$ tate probanda, 1t is otherwife, for there the nonfuit
¢¢ of the one jfoall not prejudice the ctler.” (ld. 175.)

¢ Et le plaintiffe dit que il eft franke, &c.~—And
¢ the plaintiff (being a villain) faith, that he is free,
¢¢ and of a free eftate, and not a villain, this fhall be
¢¢ tricd in the county where the plaintiff hath conceived
*< his action, and not in the county where the manar is, and
¢¢ this is (IN FAVOREM LIBERTATIS) in favour of
s¢ hiberty,” Littleton, lib. ii. cap. xi. fe€t. 393. p. 124 ).

I 2 andy
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and, as too great forwardnefs in the caafc
of liberty 1s apt to confirm, rather than
weaken the contrary extreme of #yramny,
fo it happened with refpett to Villenage ;
for the apparent partiality of the courts in
favour of the Villcin, did (undefignedly on
their part) occafien a confirmation by Sta-
tute law, of that unjuft ufurpation, which
required a more moderate and gradual op-
pofition to reduce it.

The puiffance of the Barons was then
too great to be effeCtually controuled by
the cquity of the common laww; and thelegif-
lature (in which the Ianded intereft in thofe
carly times was much too predominant)
feemed to be offended with the manifeft in-
clination of the profeffors of the common
law (the judges and lawyers) to favour li-
Lerty, and impede the fuits of the lord.—
juftice, therefore, muft give place to the
private intereit of fuch powertul land-hol-
ders, and the lord’s prerogative muft be
nfured to him by o& of parliament.

Two alts *were accerdingly pafied intwo
diderent reigns, which exprefly reltramned
the ule of writs de fibertate probanda.

Yot thefe obftacles ferved only to render
the humanity and perfeverance of our an-

© o dward T, oo wvnn and 9 Richard 1L <, 1.

cient
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cient patriotic lawyers more confpicuous,
and their fuccefs more meritorious; {or
the interpretation of the law ftill continued
in _favour of liberty, fo that the maxim of
chancellor Fortefcue, in the 47th chapter
of his book, de Laudibus Legum Anglizx,
{eems to have been grounded on the prac-
tice of his predeceflors. ‘“ humana na-
‘¢ tura, in lwertatis cawfa, favorem femper
“ magis quam in caufis alns deprecetur.”
And in the 42d chapter, p. 101, he fays,
“ Anglie Jura in omni catu Jbertats dant
¢ favorem.”

Neverthelefs, the bondage of Villenage
remained even in his time; and though
he condemned as crue/, thofe laws, which
augmented - Slavery, yet, where the free
confent of the pariies might L'e implied,—
his objections were removed.—Upon this
footing he excuied the law which made the
free-woman bond, when fhe fubmitted her-
felf in marriage to a bondman, becaufe,
{aid he, ¢ of her own free-will * fhe hath
< made herfelf a bond-woman, not forced
¢ thereto by the law; much like to fuch

‘ h

’
¥

 Proprio arbitrio fe fecit encillam, fed potius
“ fervam, nullatenus a lege coadta, qualiter et faciunt
‘¢ qut fe fervos reddunt in curiis reouin, vel in fervi-
¢ tatem fe veadunt, nullatenus ad hoc compuiltt,” For-
wiciey Cap. 420 p. 102,

l 3 -.ic 13



( 118 )

™

‘¢ as 1n King’s courts become bond-men,
¢¢ or {ell themielves into bondage without
¢ any compulfion * at all,

But even this doctrine, which Sir John
Fortefcue was willing to excufe, was
thought too fevere 4 by his fucceflors in
the law; who, inftcad of neglefting the
old cuftoms which favoured the Viliein,
ventured even to add others to them for
the (ame bencficent purpofe.

Every neghgence or delay of the lord in
profecuting his claim, was interpreted to
the advantage of the Villein, in the King’s
courts, which were always open to his
complaints; and if the lord attempted to put

an cnd to the Villein’s fuit, by forcibly e-
flointng his body, the plaintiff(or the theriff,
in his behalf ) was allowed a * Capras in
“ [Lathernam, t to take the defendant’s

* This 1s fimilar to the practice allowed by the
12th feclion of the Habeas Corpus aét.
b —-———¢ And that IN FAVOUR OF LIBERTY; for a
“ free woman fhall not be a villain for taking of «
¢“ yillain to be ker hufband.” Fitzherbert’s Natura Bre-
I, P74
t The ufé of this writ, (as explained by the late
learned Judge Tortefcue Aland) is ¢ 1o take bis body”
(the body of the plagiary) ¢ by way of reprifal.”
"Ihis 1s certainly very reafonable andg juit; though, 1 am
peitfuaded, fuch dotrine will not be relithed by our mo-
dern Weft India Slaveholders, whe, in defiance of our
laws, do frequently prefume to kidnap and forcibly
sranfport their quondam Slaves, However, as they
ought
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¢ body, and to keep the fame, quoufque,
.« &c. whether he be # peer of this realm, or
<< other perfon.” (Scc_]udgeFltznerbert sNa-
tura Brevmm, D. 151, Vvi.edit.)—Again, a
Villein .was enfranchifed by the cuffom of
s London, if he dwelt for a year and a day

within the city.” (fec lord’ chxef baron

- Comyns his dxgeﬂ of the laws of Eng]and )

Another remarkable obfervation- is like-

wife made by the fame author in favour
of the Villein, for, fays he, ¢ in an action
¢« for the trial of his liberty, as Zbertate

“ probanda, bomine replegiands, &c. 1T Is
“« no PLEA that the plaintiff is his Vil-
¢ lein.”

At length, by the repeated difcourage-
ments which Villenage met with in the
Courts of law, and perhaps in fome mea-
fure likewife, by the more civilized and
chriftian ditpofition of the lords * them-

ought not to be ignorant of this doltrine, it is certainly
better, that they fhould be taught by friendly infor-
mation, than rude experience.

» “ But the fervant’s merit, and the lord’s be-
** nignity concurring with fome conicience of religion,
¢ as the light grew more clear, abated the rigour of the
‘¢ tenure into that which we now call copyhold.” (Ba-
con’s Government of kngland, part . chap. xxxi. p.

75:)

¢ Further, the fame peaccable manners made the
‘“ minds of men be fhock’d with the bondage of their
¢ fellow-creatures 3 villains were enfranchiled, the fla-

14 vilh
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felves, this deteftable practice of holding
men in an involuntary ftate of bondage he-
came entirely out of ufc in this kingdom,
zinfomuch, that a fingle Villein, according
- to the ald acceptation of the word, (1 wiflx
I might fay {o of the prefent) has not been
known for many ages; ¥ unlefs the copy-
holders may be {o called : but their condi-
tion is at prefent fo much more honourable
than Villenage, that it cannot juflly be
compared with it.
¢ The tenant” (fays Mr. Sheppard,
{peaking of copy-holders) ™ was anciently
«« a bondman, and hts tenure a bafe tenure:
<< but time bath changed both, and now, he
¢« and his eftate both are f{o far free, that
*¢ it he pay his rents, and do his {ervices
¢ vifh tenure of villenage, which had taken its name
** from the objecls of 1ty was deemed to be too fevere,
# and by degrees was converted into foccage, a tenure
-+ beuter accommodated to the more civilized difpofi-
** tions of mankind. 'T"hus the tenure by knight's
*+ iervice, and the tenure by villenage, the one finking,
- and the other rifinx in dignity, falling both gradu-
ally 120 the balance of foccage tenure, this lalt ox-
teadad 1ttell daily 10 Great Britain over Jand pio.
v operty.”  (Daliympie’s Hiftory of l'eudal Pioperty,
0, at)
T ¢ For Sir Thomas Smith (Commonwealth, b. iii.
* ¢, X, weitiliesy that inall his ume, (aud he was feere-
ey to Edward VG hie never knew z2ny villein in

> ares thiouchout the realin, &7 (Blackitond’s
Comment, b,ano n. 66, 3d cdu !

.

b

according
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«¢ according to the cuftom of the place,
~¢¢ the lord cannot hurt him or his eftate.”
(Court-keeper’s Guide, p. 96.)

From what has been faid I hope it will
pliinly appear, that Villenage no longer
fubfifts in this kingdom ; that the do&trines
(under the firft head) which formerly en-
forced it, are now entircly obfolete; and
that the doétrines and cuftoms under the
{econd head, were the mcans whereby they
became fo. ¢ Quia confuctudo ex CERTA
¢ CAUSA RATIONARIL1 yfitata privat com-
« munem legem.” (Littleton, hib, ii. ch.
x. {c&. clxix.) o

The reafonable caufe for the ufe of the lat-
ter, is frequently exprefled in the forego-
ing quotations of them,  ET CEo EST 1k
¢ FAVOREM LIBERTATIS.” (Lattleton, p.
124.) or to that cfte&t. So that THL
FAVOURING OF LIBERTY {cemed to be an
cftablifhed maxim with the ancient law-
yers, to whom indeed we are principally
indebted for this figaal 1mprovement of
our conftitution.

What then can excufe the very different
behaviour of our modern lawyers ¥ in at-

® Left this cenfure theuld feem too general, it mav.
perhaps, be nezelluiy 16 obferve, that there are fiii:
Jemz gentlemen of tav law, who (to the author's own

-uI U 1
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tempting to revive the oppreflive dotrines
of Villenage, which their honeft prede-
ceflors always laboured to abolith ? Pre-

{cription and cuftom cannot now be plead-
ed, becaufe two incidents are wanting,
which, in Lilly’s abridgment, are faid to
be mfeparable from cuffom, viz. 1ft, < A
““ reafonable commencement,” (for ¢ all cuf-
““ toms and prefcriptions that be againft
‘¢ reafon, are void.” 2 Inft. p. nq0.) 2dly,
“ Continuance without interruption ;” which
1s alfo manifeftly wanting, becaufe no fuch

Slavith cuftoms have fubfifted within the
memory of man; or I may add, for many

generations of men; f{o tbat prefeription

knowledge) are as thoroughly fenfible of the injuftice
2nd impropriety of tolerating Slavery in this kingdom,
as their predeceflors.  There muft undoubtedly be a
great many others likewife of the fame opinion, though
unknown to theauthor. Neverthelefs thofe gentlemen
of the law, whofc contrary doélrines I am unfortu-
natcly obliged to oppofe, are numerous, cminent and
learned ; and fome of them (with refpet to the pro-
ceedings of a late trial) have fo far prevailed, as to give
me very juft reafon to dread a confirmation by judicial
authority of thofe dotrines againft which I contend.
“I'herefore it is incumbent on cvery lawyer who is a
well-wifher to the civil liberties of mankind, to take
the firft opportunity of difclaiming, and publickly pro-
tefting againft all doltrines which may tend to the in-
troduction of the Welt India Slavery, or the leaft right
er property in the involuntary fervice of our fellow-fuh-
iclls, arifing from the fame, otherwife the odium muft
asceflarily fall vpon the whole bedy in general,

and
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and cuftom, which origirally were the chief
pillars and fupport of all claims under Viis
lenage, are nNow a{v/&futc{y aganifl i/ 5 tor
““ as USAGE'is a good 1 1ntelpn.t¢r' of Taws,
¢ fIOE NON-US AGE where there is no .. ”244!‘!&
¢ is a great intendment that the lac will g

»

¢ bear it,” &e. (2d. Inft. ch.iv. ¢+ S1. b,
notes. )

Sir Matthew IHale, (lord chief +..01 1 in
his Analyfis of the law, obferves, o % ticle

of Lord and Villein, that ¢ it 5 .. this
‘“ day of little ufe, and m effect 15 ' gether
““ antiguated.” * (fe€t. xxi. p. 39.)—But
with what{oever propricty, cuftoms,and alfo
fome particular doctrines of the common
law, may be faid to become obfolete and
antiquated, yet the fame could not rightly
be faid of the fatute /low, (I fpeak, with
reference to the two Adts of Parliament §
which formerly enforced the lord’s claim
on his Villein) unlefs {omne very material
alteration concerning this point, had fince
heen made therein by the fame authority ; 3}
becaufe, ¢ an At of Parliament by non

* Scc the fame author, p. 4. ¢ Villeins,” (fays he)
“ now antiquated.”

1- 25 Kdward 111, c. xviii. and g Richard II. ¢. ii.
(By the fame mthnrny ) “Unumquodquc ditlolvi-
§¢ ;ur e3 mado qua ¢olligatar,” Moy’s Maxims, p. 4.

f‘ 7{/};&
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¢ ufer can{not) be antiquated or lofe its

¢« force.” (fee z Inft. p. 81 b. note.)
Neverthelefs, the advocates for Slavery
cannot avail themfelves of thefe ftatutes;

becaufe Villenage (being originally a tenure
of land,) ¢ was taken away and difcharged”
by authority of parliament in the 12 year
of Charles II. *—So that the faid ftatutes
are rendered ufelefs by this ﬁlbfequent act.
—Villenage, indeed, is not nominally abo-
lithed by this a&; yet, as a// fenures were
thereby reduced ¢¢ o0 free and common foc-
¢ cage,” + it is neceffarily implied, that
this bafe and moft difgraceful branch of

% Cap. xxiv. ¢ An act for taking away the court of
<¢ wards and liveries, and tenures in capite, and by
¢ knight’s fervice and purveyance, and for fettling a
¢ revenuc upon his Majefty in lieu thereof.”

¢ Whereas it hath been found by firmer experience,
¢¢ that the courts of wards and liveries, and tenures by
<« knight’s fervice, either of the King or others, or by
“ knight’s fervice in capite, or foccage in capite of the
¢« King, AND THE CONSEQUENTS UPON THE SAME,
< bave been much more burthenforme, gricvous and prejudi-
¢ cial 1o the kingdomy than they have been beneficial to the
& Kino, &c.”

$ ¢¢ And all tenures of any honors, manors, lands,
it renements of hereditaments, or any eftate of inheri-
¢ tance at the common law, held cither of the King,
¢ gr of any other terfon or perfons, vodies politic or corpo-
% rate, arc nereby enallted to be tyraed into FREE AND
¢ COMMON 30CCAGE, ¥ all iuents and purpofes, &c.
¢ auy law, flatate, cuftom, or ulage, to the conirary
¢ horeol in anywilz notwithftandine” 14, F
v 1&
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the old feudal tenures, was lopped off at
the fame time with the reft. ¥
Neverthelefs, when I have urged the
force of this a& for the entire abolition of
villenage, I have been an{wered, that for
merly there were two different degrees of
villenage, and that the loweft of thefe
could not be diffolved by the faid alt, be-
caufe it was not @ zenure ¢f lands, and
therefore could not be faid, according to
the terms of the a&, to be reduced to
« free and common foccage s and that it
was fo far from the condition of a tenure,
that all thofe unhappy people called viains
in grofs, were themfelves confidered in law
merely as the perfonal + property of their

lords.
But let it be remembered neverthelefs,

(what I have before hinted) that {uch bar-
barous cuftoms had no other foundation,

* < And that all tenures by knight’s fervice, &c. and
¢ the FRUITS AND CONSEQUENTS theresf, bappened, ot
«¢ which fhall or may hercafter happen or arife there-
¢ upon or thereby, be taken away and difcharged; any
«“ law, flatute, &'c. notwithflanding.” 1d.

1 ¢¢ In groffe: is that which belongs to the perfon of
« the lerd, and belongeth neot to any manor, lands, &c.”
2 Inft. ch. xi. fch elxxxic p. 120b. note.

«“ Et come afcun ferra née ferfe il ferra purement le
<¢ chats! fon feigniour a doner et a vendre a fa volounté,
¢ &c." Britton, p. 78 b.

than
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than the violent and unchriftian ulutpatior
of the uncivilized barons in an age of dark-
nefs; and that religion and morality, rea-
fon and the law of nature (?be very founda-
tion of our ENGLISH COMMON LAW) were
obliged to give place to the imaginary (tho’
miftaken) intereft, and uncontrolable power
of thefe over-grown landholders.

¢« Thefe tenures and obligations arofe
¢« moft of them at a time, when the inte-
< roft of the fuperior in the ficf was extremely
«« firong, and were therefore moft of them
¢ in their origin extremely fevere” (See
Dalrymple’s Hiftory of Feudal Property,
pP. 74.)

So that although this loweft degree of
bondage was not really a tenure, yet it cer-
tainly maybe efteemedan appendage, or rather
an incident “ FRUIT Of CONSEQUENT” of
the military tenures, when the feudal feverity
was at the beight ; and therefore, as the faid
tenures were gradually reduced, fo in pro-
portion was the bondage leflened, until
«« whatever remained in either country
¢« (England or Scotland) of military te-
¢ nures, WITH THE VARIOUS INCIDENTS,
“ FRUITS, AND DEPENDENCES affending
s« them, was laid for ever to reff.” (Dal-
rymple, p. 74, 75.) And the fame judicious

writer
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writer is of opinion (fee p. 75.) that ¢ this
¢ was done*in England during the reign
¢« of Charles' IL.” For this he refers to
the 12 Car. IL cap. 24. - Neverthelefs a
more reftrained conﬁru&non has been put
upon this aé by the honourable Mr. Juttice
- Barrington, in page 272, of his Obferva-
tions on the ancient ftatutes (3d edition,

London 1769, p. 272.); for I fuppofe he
fpeaks of this a@ when he informs us, that
<« the flatute of Charles I1. (or rather of
« Cromwell,)” as he is pleafed to fay,
¢ abolifbes THOSE TENURES ONLY, which
¢ qvere attended with wardfhips, &c.” Pro=-
bably he was led to this opinion by the 7th
{e@ion, which provides, ¢ that this a&, or
<¢ any thing therein contained, fhall not
“« take away, or be conftrued to take away
¢¢ tenures in frank almoigne, &c.—nor to

¢¢ alter or changs any tenure by copy of
¢ court roll, or any fervices incident there-
¢ unto, nor to take away the honorary
¢« fervices of grand fer /mnz‘y, OTHER THAN
¢ or wARDSHIP, &c.” Neverthelefs ward-
fhip, and the other articles exprefly men-
tioned after it, are not the only prerogatives
which were taken away by thisa&; for if
it were really fo, all the former part of the
2t would be abfolutely ufelefs and unin-

telligibles
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telligible. The principal defiga of the lee

giflature at that time, {eems to have been
the reduction of &/ tenures whatfoever,
(whether ¢ attended with wardfhips,” &c.
or held by knight’s fervice, &c. or other-
wife) ¢ to free and common foccage:” and as
this point is {o very clearly exprefied in the
body of the adt, it certainly never could be
intended to marr and annul that effeét by
eny after claufe in the fame act.

It is therefore necefiary to conftrue the
meaning of the sth, 6th, and 7th fections,
agreeable to the apparent defign of what
goes before : and if this be done, the gene-
ral {enfc before quoteu from Mr. Dal-
rymple, will be fufficiently juitified.—The
defign of the act is exprefly, that < all te-
«¢ nures by knights fervice of the King, or
<« of any other perfon, and by knights fer-
*¢ vice in capite, and by {occage in capite of
<t the King, AND THE FRUITS and CONSE-
¢¢ QUENTS THEREOF, happened, or which
¢¢ fhall or may hereafter happen or arife
¢« thereupon, or thereby, be taken away
¢ ond difcharged ; any law, ftatute, cuf-
«« tom, or ufage to the contrary hereof in
¢ any wife notwithftanding; and ALL TE-
«« NUKES of ANY Aonors, manors, lands,
<« tenements or hereditaments, or ANY cflate

3 “?f-
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“¢ of mberitance at the common law, beld either
¢ of the King, or of any other perfm or per-
¢ fons,” &c. thismuftcertainlyinclude aLL
‘TENURES whatfoever, whether ¢¢ attendcd
¢ qith wardfbips,” &c. or otherwife) ¢ are
¢¢ hereby enated to be TURNED INTO
¢¢ FREE AND COMMON SOCCAGE, f0 all in-
¢ tents and purpofes,” &e.’ ¢ any law, fla-
¢ tute, cuflom, or ufage, to the contrary

¢¢ hereof in any wife notwithftanding.”
Now, as Villenage was certainly one of
¢ the fruits or CONSEQUENTS” of the
arbitrary military ‘tenures, it muft in-
evitably have been annihilated by this re-
duction of the faid tenures, had it not.been
extinct i atfelf, for want of fucceffion, long
before the making of the faid law ; not a
fingle Villein (properly fo called) having
been known for feveral ages, as is before
remarked. The Extinétion of Villenage,
therefore, (though not effeé?ed by this adt,
yet) was certainly confirmed by the faid adt,
and the revival of any fuch old arbitrary
claims is rendered abfolutely illegal thereby.
Neverthelefs, the honourable Mr. juitice
Barrington feems to be of a different opi-
nion, in page 272 ; for though he there
ipeaks of Villenage as being ¢¢ entirely dropt
“ in this country,”—yet he adds,—*¢ swith-
K “ out
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““ out its being abolifbed by any flatute.”” And
he further explains his meaning by the
note before quoted, viz. that ¢ zbe fatute
““ of Charles II (or rather of Cromwell) abo-
‘¢ Jifbes THOSE TENURES oNLY” (fays he)
““ woich were attended with wardfbips,”
&c. But the words before quoted from
the a&, prove beyond difpute, that arvr
TENURES of ANY honors, manors, lands,
&c. are thereby reduced to ¢* FREE AND
‘¢ cOMMON soCCAGE;"’ and confequently
the rights which are preferved to the lords
or owners of manors, &c. by the sth, 6th,
and 7th feCtions, can only be fuch as are
not inconfiftent with ¢ free and common
“ foccage;” for the sth feCtion exprefly fays,
that the a&t *¢ fhall not be conftrued to take
¢ away any rents certain, herriots or {uits
“¢ of court,belonging or incident te any for-
¢ mer tenure, now taken away or allowed
“¢ by virtue of this alt, or ¢ OTHER SER-
‘“ VICES INCIDENT OR BELONGING TO
¢ TENURE IN COMMON SOCCAGE, &c.”

The unnatural and unjuft prerogative of
the lords of manors over their natives or
Villeins, (¢¢ for the nativus,” fays Mr. juf-
tice Barrington, ‘¢ became a Villeyn, by

¢« being born in fervitude, within a parti
“ cular
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% cular manor or diffricl,”) * muft necefla-
rily be confidered therefore, as ¢ taken
¢¢ away and difcharged,” becaufe the fame
was certainly one of the Fruits and confe-
quents of the former military tenures; and,
as fuch, 15 inconfiftent with ¢ Zenure 1z
¢ common foccage:” fc that if we were

even to fuppofe; that a {ucceffion of na-
tives or Villains, are ftill remaining on any

particular honor, manor, land, &c. yet
the prefent lord or pofieflor thereof, would
not be able to maintain or claim the leaft
authority or power of retaining {uch perfons
as his Vilieins, or natives of his manor, for
the reafons before given; becaufe fuch a
claim would be abfolutely illegal, according
to the true meaning and unavoidable con-
ftru&tion of this a&. The fervile tenure of
Villenage, however, was univerfally in
England, improved into the prefent ho-
nourable tenure of copyhold, before the
making of this adt, and it was therefore
juft, that all reafonable claims, which at
that time were cuflfomarily due to the lords
of manors, fhould be referved : and this
feems to be the true intention and purpofe
of the sth, 6th, and 7th fecCtions. By the

* Obfervation on the more Ancicnt Statues, p. 274.

K 2 ¢ latk
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laft of thele, indced, it is provided, that
this act fhall not ¢ alter or change any te-
“ pure by copy of court-roll, or any fers
¢ aces tucident thereunto, &c,”

Yet it cannot be fuppofed, that the
legiflaturc intended hercby to referve ¢ any
¢ fervices” inconfiftent with ¢ tenure m
¢ common foccage ;" becaufe this would
inevitably deftroy the meaning, and fruf-
trate the apparent defign of the whole
act. We may, thercfore, very juftly con-
clude with the learned and judicious Mr.
Blackftone, that ¢ Villenage was wirtually
““ adolifbed”™ by this act, though ca/y-
¢ holds were reforved.”

Villenage, therefore, being certainly ex-
tinct in law, as well as i stfelf, for want of
Succcffion, (which is before remarked) it
would be very unpolitic, as wcll as unjuft,
to permit a forcign -+ inftitution, like the

" ¢« And thefe encroachments grew to be fo univer-
¢ {al, that when tenure in willenage wwas virtually abolifhed
A tbaugb copyholds were 1eferved) by the fatnte of Char 1:*5
¢¢ 1. there was hardly a pure villein left in the nation,’
Commentarics on the Laws of Lnbl.md b. 1. p. g0,
cdit. 3.

t =< The common law is now fo much improved
““ by the altive wildom of our legiflaturcs, throunh
¢ a long fucceflion of sges ; is fo pcculmrly adapted to
¢t the temper of the nation ; and fo well fortified by its
‘¢ utihity and good fenfe; that we foreign fyflem counld

4 e ever
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Weft Indian Slavery, to revive or aflume,
like a lawful heir, the .ancient rights of
Villenage, when it is apparent, that fuch a
claimant has no juft title to fucceed.

‘The Weft Indian Slavery {fprung from a
very different fource, -and therefore here-
ditary right by defcent is excluded, efpe-
cially as this modern bondage did-not even
commence, wntil the jformer had been many
years extinél 3 for it is a maxim in law,
that * cufloms cannot extend to things newly
‘¢ created.” Wood's Inft. p. 11.

The only excufe which can be alledged
for tolerating this iniquitous and difgrace-
ful bondage, even wm the Weft Indies, is a
prefumed ncceflity, arifing (as interefled
perfons tell us) from the exceffive heat of
the climates where our colonies are fituat-
ed; but as the faid fuppofed neccﬁity 1S
mwrely local, fo ought to be the toleration of 1t
likewife, 1f we might allow, that any neccef-
fity * whatfocver can juftify it. (Sce notes
from p. 49 to 73, in the 3d part.)

¢ ever expedt to invade it with {uccefs.  Should the
¢ attempt be made to import any ftrange laws, con-
¢ trary to the tundamental maxims of our own, it
¢ would always be repulfed with that indignation it fo
¢ juftly deferves.” Dr. Bever's Difcourfe on Jurifpru-
dence and the Civil Law, p. 15, 10.

* ¢ Whatever neceflity may be pleaded for ity it ts
¢ greatly to be lamented, that there is anv tuch thing

I 3 be =~
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The plantation laws and cuftoms there-
fore, with refpe¢t to their fource, temper
and necefiity, muft certainly be efteemed as
different and diftant fromn our own, as the
climate §tfelf ; which, in truth, 1s /o many
degrees, that the leaft right or title to 2be 1n-
beritance of the old Englifly Villenage cannot
poffibly be admitted.

Nay, this ftranger is fo far from having
any relationfhip, that it has not even the
leaft fimilarity to Villenage, except what
confifts in cruel oppreflion, and apparent
immorality ; and thefe, I hope, are no in-
ducements for reviving the former tyranny :
on the contrary, it will certainly ée a2 flarn
of everlafling infamy on the prefent lawyers,
(as well as on the age in which they live, ) if
they do not demontitrate 25e unlawfulne/s of
admitting the leaft claim of property in the
perfons of men by THIS VERY SIMILARI-
TY. Far as the former tyranny was un-

¢ as Slavery any where.  As Mofes faid, /Viuld Ged,
¢ that all the Lord’s pesple were prophets I o | would
“ fay, Would God, that all mankind were free, that
¢¢ thofe who are bond were free, and that thofe who
‘¢ are free may fo ufc their liberty, as not to abufe it
* unto licentioufnefs I"”  Scrmon preached before the
Incorporated Socicty for the propagation of the gofpel,
&c. by the learned Dr. Newton, lord bifhop of Briftol,
1;069.

reafon-
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reafonable, unjuff, and CONTRA NATU-
RAM *: fo are the modern notions of Sla-
very, ‘and therefore avfolutely unlawful, as
being repugnant to the principles of the
common law . ' |

" The event has thewn the truth of this
remark ; for the common law, and the an-
cient profeflors of it (as I have before ob-
ferved) have been chiefly inftrumental in
abolithing Villenage }.—~Therefore, an-
other fuch flate of fervitude cannot juftly
take its place, k# the fimilarity be what it
will, becaufe the inconvenience and injuftice

* L&t quidem fervitus libertats contrarium; item con-
ftitutio quaedam de jure gentium, qui quis doming aliens
CONTRA NATURAM fubjicitur, &c. Ileta, 2d. edit.
p- L. The quotation here mentioned as taken from
Fleta, is really a maxim of the Civil Law in thefe
words : *¢ Servitus cft conftitutio juris gentium, qua
“ quis dominio alieno CONTRA NATURAM fubjicitur.”
Inftic. lib. 1. it idi. leg. 2.

+ Laquele condicion (la condition des villeyns) fuit
séhaungé hors de fraunchife jefques en fervage en antiquitc
par conftitution de gcntz NEMY PAR LE LEY DE NA-
TURE, &c. Britton, 2d edit. p. 77.

t Mr. Dalrymple, in bis Hiftory of Feudal Property,
fol. 74. fpeaking of the Military Syftem, (¢ once fo
univerfal and fo fevere”) that it is now limited in the
nature of its tenures, and more fo in the perquifites of
them, obferves thereupon, that ¢ the pecple By THEIR
¢ custTomMs, and by changing many of the military
‘“ into civil feuds, cftelted the one; the judges By
‘“ THEIR INTERPRETATION, and bending that inter-

¢ pretation to the genius of the times, cflcled the

¢ other.”
K 4 of
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of the former was the occafion of its anni-
hilation, according to that excellent maxim
in common law, ¢ MALUS USUS ABOLEN-
“ pus EsT.” Littleton, 2 Inft. ch. ii. p.
141. on which the great Sir Edward Cook
remarks, that  every ufe s evil, that is
‘¢ AGAINST REASON. Quia in confuetu-
<« dinibus non diuturnitas temporis, fed so-
¢« 11DITAS RATIONIs eft confideranda.”

Nay, even a claim to the mere fervice of
a man, without bis previous confent, or vo-
luntary contraél, is equally UNREASONABLE
and unjusT, (though not fo fhocking to
humanity) as the abfurd claim of an abfo/ute
property in the perfon of a man. |

Yet fome learned men who freely and
confidently condemn all pretenfions to the
latter, do, neverthelefs, feem inclined to
admit the former. Even that excellent com-
mentator, Mr. Blackftone, though he ac-
knowleges, b. i. c. xiv. p. 424. that « #b¢ law
<« avill profect bim’ (that is a Slave or Negro)
¢« in the enjoyment of bis perfon, and bis pro-
«« perty. Yet,” (fayshe) ¢ withregard to any
< right which the mafter may bave acquired
<< to the perpetual fervice of Fobn or Thomas,
<« this awill remain exactly in the fame flate as
““ before: for this is no more than the fame
¢ flate of fubjection for life, which every ap-

| $¢ prentice
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“« prentice [ubmits to for the [pace of ﬁ‘Uﬁ’Il

““ years, or jarm’z‘rme.r Jor a longer term.—
¢ Hence too it follows, that the mfamous
‘« and unchriftian- practice. of W1thholdmg
““_'bqptnfm from Negro {ervants, left they
« fhould thcreby gain their liberty, is to-
« tally without foundat:on, as well as
‘“ without excufe. The law of England
‘“ acts upon general and extenfive princi-

ples = it glves liberty, rightly under-
¢ {lood, that is, protettion, to a Jew, a

‘¢« Turk, or a Heathen, as well as to thofe
““ who profefs the true religion of Chrift;
‘“ and it will not diffolve a civil obligation
““ between mafler and fervant, on account
““ of the alteration of faith in cither of the
¢ parties : but the Slave is entitled to the
¢ fame protection in England before, as
« after, baptifm ; and whatever fervice the
¢ Heathen Ne gro owed to his American maf-
““ ter, the fame is he BOUND TO RENDER,
s¢ awhen Orought to England and made a
¢ Chriflian.”—But by what law is the Ne-
oro *“ BOUND To RENDER” fuch fervice !(—
This has never been declared, neither can
fuch a law be produced, except in the cafe
of a awritten contraél.
Neverthelefs, in juftice to Mr. Black-
ftone, it muft be rcmarked, that he hath
not

¥ 4
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not peremptorily faid, that the mafter bath
acquired any right to the perpetual fervice
of John or Thomas, or that the Heathen
Negro really doth owe fuch fervice to his
American mafter; he only fpeaks ¢ wizh
““ yegard to any right which the mafler MAY
¢¢ have acquired,”—and of—¢ wHAT-
“ £VER SERVICE the Heathen Negro oweD,”
&c. as much as to fay,—i1r Je did owe fuch
fervice, the obligation is not diflolved by
his coming to England, and turning Chrif-
tian. And this I readily allow; for if a
Negro really owed fervice to his mafter, the
fame muft certainly be due. Therefore, it
is neceflary to be obferved, that when I
oppofe the claims of perperual fervice,
which, to the difgrace of this kingdom,
have too frequently been made of late, I
do not contradi& any aflertion of this learn-
ed gentleman ; becaufe I {peak only of that
fervice which is NOT due or owing : as for
inftance, when mafters claim a »/gh¢ to the
perpetual fervice of a man, without being
able to produce an authentic written con-
trall ; for, without a voluntary contradl,
there cannot be ANY RIGHT.
Therefore, ¢ with regard to ANY R1GHT”
(I mean any other right than ‘"at by con-
tract)



( 139 )

tract) ¢ which the mafler may bave acqui-
¢ RED fo the perpetual fervice of Sfobn or
¢« Thomas," let us- trace it back to its
fource, and examine the original means of
fuch ‘acquisiTIoN, " that we may judge
how far it ought to be admitted.

¢ It is evident, that the Europeans, in
s¢ fending fhips yearly to the coaft of Afri-
‘ ca, to buy flaves, without enquiring how
¢t thofc they purchafe them of came by
¢¢ them, do encourage thofe thieves” (the
Negro tyrants and plagiaries) ¢¢ and tempt
 them to make a practice and trade of
¢ ftealing their own countrymen; for this
¢ is the fame thing in effe, as if they
¢ were to tell them in {fo many words, ¢ 4o
€ you get men ready for us bow you can,
“ and we will take them off your hands.”
¢« Befides, thofe men merchants not only
¢¢ encourage others in this cruel flagitious
¢ practice of man-ftealing, but are really
« ouilty of it themfelves.—~You will ob-
“ ferve, that what is done by their com-
¢ mand, and according to their order, I
¢« confider as done by themfelves *. As
“ thofe poormiferable creatures were ftolen,

* <« Qui per alium facit, per {eipfum facere videtur.”
Noy’s Maxims, p. 17,

¢ thofc
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‘« thofe who did fteal them, cou/d not con-
““ vey ANY RIGHT 2 them to others, though
«¢ thefe others fhould give ever fo much in
¢ purchafe of them, any more than if they
¢¢ had them for nothing.—For thofe pur-
« chafers then to deprive them of their li-
¢ berty, and, by force, keep them in
« poffeflion, in whom they have n#o right,
“ (fuppofing one man could be the pro-
<« perty of another) and who never injured
¢« them 1n the leaft, nor forfeited their
¢ liberty ; to keep them in bonds, and
¢ carry them away captives, is, properly
¢¢ {peaking, man-ftealing. And what ag-
¢¢ gravates this crime in the European man
¢« merchants, and renders it much more
¢¢ heinous in them, than in the Africans,
« 1s, that the former enjoy the light of the
¢« gofpel, and profefs themfelves to be
¢ Chriftians.” (See a fhort account of that
part of Africa, inhabited by the Negroes,
&c. 3d edit. p. 42.)

But to return to the author whofe opi-
nion I was juft before confidering. Though
I have attempted to prevent any unjuft
conclufion, which Slaveholders and intcr-
efted perfons might be liable to draw from

fcme particular paffages of his book, yet,
| muft acknowledge, that the learned au-

thor
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thor has himfelf done this already, and
much more effe¢tually. For in pages 423
and 424, he has delivered a fovereign anti-
dote againft the: abfurdity of fuppoﬁnv
¢ ANY RIGHT which the mafler may bave
« acquired to the pcrpetaal fervice of”” A MAN,

except it is ¢ only meant of contrails to ferve
¢ or work far another.”

It may be faid, indeed, that he is fpeak'-
ing only of ¢ pure and proper flavery,” Juch
(as he explains himfelf) « wbere&y an abfo-
< lute and unlimited power * is given to the
¢ mafler over the life andfortune of the Slave.”
But his excellent arguments, which con-
fute all pretenfions to fuch an abfolute
power, effetually invalidate at the fame
time, the leafl claim of fervitude derived
therefrom. And I am convinced that the
literal force of thefe arguments (whatio-
ever the private fentiments of the author
may be with refpect to a limited fervitude)*
cannot be fet afide by any future confider-
ations. |

¢ The three origins of the right of Sla~
« very, afligned by Juftinian, arc all of
¢¢ them built upon falfe foundations. As

¥ ¢ And indced (fays he) it is repugnant to reaicn
¢ and the principles of natural law, that fuch a ftate

¢¢ fhould {ubfift any where.” Id. p. 423.
¢ firlt,
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firft, Slavery is held to arife * jure gese
tium,”’ from a ftate of captivity in war;
whence Slaves are called mancipra, quaft
manu capti. ‘The conqueror, fay the
civilians, had a right to the life of his
captive ; and, having fpared that, has a
right to deal with him as he pleafes.
Buit it is an untrue pofition, when taken
generally, that, by the law of nature or
nations, 2 man may kill his enemy: he

¢¢ has only a right to kill him, in particular
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cafes; in cafes of abfolute neceflity, for
felf-defence ; and it is plain this abfolute
neceflity did not {ubfift, fince the victor
did not actually kill him, but made him
prifoner. War is itfelf juftifiable only
on principles of felf-prefervation; and
therefore it gives no other right over
prifoners, but merely to difable them
from doing harm to us, by confining
their perfons: much lefs can it give a
right to kill, torture, abufe, plunder, or
even to enflave an enemy, when the war
is over. Since therefore the right of
making Slaves by captivity, depends on
a fuppofed right of flaughter, that foun-
dation failing, the confequence drawn
from it muft fail likewife. But fecondly,

“ 1t
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“ it is faid, that Slavery may begin « jure
« czfuzl:, when one man fells hlmfelf to
‘¢ another. Thls, if on]y meant of con-
« tra&s to fervc or work" for another, is

“ very. _]uﬁ but when apphed to - ftri¢t
“ Slavery, m the fenfe of the laws of old

‘ Rone, or modern Barbary, is .:lfo im-
L poﬂible. Every fale 1mphes a pnce a guzd
« P"" quo, an. equlvalent gwen to the fcller' '
“ in licu of whathe transfers to the buyer :
¢ but what cquwalent can be given for
¢¢ life and hberty, both of which (m ab-
«¢ folute Slavery) are held to be in the
¢ mafter’s difpofal ?—His property alfo,
¢¢ the very price he {eems to receive, de-
¢¢ volves 7pfo fallo to his mafter, the in-
<< f{tant he becomes his Slave. In this cafe
s therefore the buyer gives nothing, and
« the feller receives nothing : of what va-
“ lidity then cana fale be, which deftroys
« the very principles upon which all fales
¢ are founded P—Latftly, we are told, that
¢¢ befides thefe two ways by which Slaves
‘“ < fiunt,” or are acquired, they may alfo be
‘“ hereditary : ¢ fervi nafcuntur;” the chil-
¢¢ dren of acquired Slaves are, jure nature,
‘“ by a negative kind of birth-righs, Slaves
¢ alfo. But,this being built on the two for-

‘‘ mer
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¢ mer rights, muft fall together with them.
¢ If neither captivity, nor the fale of one’s
¢¢ felf, can by THE LAW OF NATURE AND
¢“ REAsoN reduce the parent to Slavery,
“ much lefs can they reduce the offspring.
«« Upon thefe principles THE LAW OF ENG-
¢ LAND abbors, and awill not endure the
¢ exiflence of Slavery within this nation :
“ fo that when an attempt was made to
¢ introduce 1t, by ftatute 1 Edward VI.
““ c. 3. which ordained, that all idle vaga-
¢ bonds fhould be made Slaves ¥, and fed
‘¢ upon bread, water, or fmall drink, and
¢¢ refufe meat; fhould wear a ring of iron
¢¢ round their necks, arms, or legs; and
¢ fhould be compelled by beating, chain-

‘¢ ing, or otherwife, to perform the work
¢¢ affigned them, were it never fo vile;

¢ the fpirit of the nation could not brook this

* The honourable Mr. juftice Barrington, in p. 282,
refers to this alt to prove, that ¢ the term of Slave is
¢ certainly not unknown in our law;’ as if he intend-
ed thereby to infinuate fomething in favour of his own
dodtrine, that ¢¢ a Slave may coutinue in a ftate of fer-
‘¢ vitude, though he breathes the air of this land of liber-
‘“ ty,” &¢. And he certainly would have been right,
had not the faid alt been fo {peedily repealed.  But as
it was thus repealed, the recital of it is fo far from
proving any thing in favour of Slavery, that it imme-
diatcly reminds us of Mr. Blackftone’s juft remark to
the contrary, ihat ¢ the fpirit ¢f the nation could not
“ brogk thi; condition,’ &c.

“ cone
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te rondition, cven in the moft abandoned
¢« rogues; and therefore this ftatute was
t¢ repealed in two years afterwards *.”  If
thefe fenfible and juft argumecnts be duly
weighed and confidered, (whatf{oever the
worthy author’s opinion may be in other
refpeéts, yet) there will be no room left for
the leaft refervation or plea of “ ANy RIGUT
o« which the mafter may have acouir-
‘“« Ep to the perpctual fervice of John ot
“ Thomas.”

IFor whether the planter or merchant
“ may bave acquived” this fuppofed r/gh¢
by purchafe, inheritance, nativity of chil-
dren from_ parents -+ in bondage, or any
other means whatfoever, yet, as the original
commencement of the bondage was mani-

feftly impious and unjuft, fo muft the /ea/!
claim of “fervitude uponthe fame foundation f,
and 1z this fenfe, only, can fuch a right be
faid to ‘¢ remain exallly in the fame ﬂate as
«“ gefore;” becaufe ¢ quod ab initio non va-

* Commentaries on the Laws of England, by W.
Blackftone, Efg; 3d edit, vol.i. b.i. ch. xiv. p. 423,
424-

+ ¢ If neither captivity nor the fale of onc’s felf can
¢ by the law of nature and reafon reduce the parent to
¢ Slavery, much lefs can they reduce the oﬂ’sprmg

1 ¢ Dcbile fundamentum fallit cpus.” Noy's Maxims,
pP- 5.

1, ¢ let,
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““ ety i Iraflu temporis non comvalefeit.”
(Noy’s Maxims, p. 4.) o

So that the derived * power or right of
the laft mafter who. detains the Slave, is
certainly as unjuft (with refpe to the Slave
himfelf ) as the unmesciful ufurpation of
the firft poﬁ’eﬁ'or. G

The right which fome mafters have Ac-
oUIRED to the fervice likewife of . Indian
Slaves and thear pofierity, (if-any. ftill re-
main in the iflands) is not lefs unjuft than
the bondage -of the Negroes. Sec an ac-
count of thc European fettlements in Ame-
rica, 2d Vol. p. 86.—The author is relat-
ing the number of inhabitants at Barba-
does, in 165 50, and the proportion of Blucks
and Indian Slaves, < the former of which
¢« Slaves” (fays he) ¢ they bought; the
‘“ Jatter, they acquired by means not af
““ afl to their bonour 5 for they ferzed upon
‘“ thofc unhappy men witlout any pretence,
‘“ in the ncighbouring iflands, and carried
<« them inte Slevery. A pra&tice which has
«« rendered the Caribbee Indians irrecon-
«« ¢ileable to us ever fince.”

A confiderable number of Carolina In-
dlans were alfo formerly reduced. to the

* o Devivativa pateflas nen potefl éffe major primiivd,”
79 .
il e

: Englifh
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Enghﬂl bondaoc in the Weft Indlcs,-—and
the acquired nglu‘ Of the_perfons who were
the firft propnetors of them, wis cqually
unjuft and difhonourable.

The occafion and commeéncerent of this
wretched captivity was as follows :

«« The Seivees, a particular tribe of In-
“ dians in Carohna, feeing feveral fhips
“ coting if, to bnng the Englith fupplies
“ from Old England, one chief part of
« their cargo being for trade thh the In-
‘“ dians, fome of the craftieft cf them had
«« obferved, that the fhips came always in
«« at one place; which made them very
<« confident, that way was the exact road
“ to England; and f{eeing {0 many fhips
¢ come from thence; they believed it
6 could ot be far thlther, cfteeming the
< Englith that were amiong them, no bet-
¢t ter than cheats, and thought; if thcy
«« could carry the fkisis and furrs they got
«¢ themfelves to Englind; which was in-
¢ habited by a better fort of people than
¢ thofe fent amongft them, that then they
““ fhould purchafe twenty times the value
¢ for every pelt they fold abroad, in con-
‘ fideration of what rates they fold for at
¢ hoime,

L 2 ‘* The
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¢« The intended barter was cxceeding

well approved of, and after a general

confultation of the ableft hicads amengit
them, it was, neminc contradicente,
agreed upon, immediately to make an
addition of their flcet, by building more
canoes, and thofe to be of ‘the beft fort,
and biggeft fize, as fit for their intended
difcovery.—Some Indians weré cmploy-
ed about making the canoes, others to
hunting, cvery one to the poft he was
moit fit for, all endeavours tending to-
wards an able flect and cargo for Eu-

: rope.

¢ ‘i'he affair was carried on with a great
decal of fecrecy and expedition, fo as in
a fmall time they had gotten a navy,
loading, "provifions, and hands ready to
fail ; le'wmcr only the old, impotent and
mmors at hon e, till their 1ucccfsful FC~
turn,

“« The wind prefenting, they fet up
their mat faile; and were fcarce out of
ficht, when therc rofc a tempeft, which
it is fuppofed carried one part of thefe
Indian merchants by way of the other
world, whilft the others were taken up
at fea by an LEuglfh flip, and fild for

§¢ S/(?"i'f.'-r
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¢ Sla'ves to the iflands.” (Hitt. of C arolina,
by James Lawifon, Gent. Surveyor General
of North-Carolina, p. 11.)

“The ignorance and fimplicity of thefc
poor uncultivated Hcathcns, furely can ne-
ver be alledged as a fufficient warrant to
|ulhfy this uncharitable and bale act of the
more Heathenif Englifl !

There is no accounting for fuch extreme
hardnefs of hecart in our countrymen on
board the Englith thip; unlefs it may be
cfteemed one of the dire effe&ts of the anti-
chriftian toleration of Slavery in our colo-
nies, which (we may prefume) was be-
come fo familiar to thefc unworthy Eng-
clithmen, as to have entirely debauched

their former principles of humanity and
brotherly love.

What depr "Z\nty, therefore, and corrup-
tion of manhers have we not reafon to
dread, if a ftatc of bondage is likewife ad-
mitted even into old England itfelf!

If there be any thing due, as of right,
from either of the parties (mafter or Slave)
on their arrival in England, the debt muft
certainly be on the mafter’s fide, on ac-
count of the Slave’s former fervices.

[ y 3 Thc
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The fcanty allowance of food and cloaths
(ufually given to the Slave during his fervi-
tude) canpot be confidered as a fuflicient
acknowledgment for the above, becaufe
thefcwerenot given for the fakcof the Slavc,
but merely for tbe intereff of the mafler, *
to cnable the former to continuc his daily
labour ; fo that it muft be confidered much
in the fame light, as the foddering of 2
horfe, or the expence of fartening cattle for
flaughter ; becaute the food is not given on
any other confideration, than for th¢ pro-
fit of the owner,

Let the planter or merchant, thercfore,
‘“ diligently confidcr, whether there will

* <« 1 confefs, as to_the provifion for their bodics,
¢ (fays the Rev. Mr. Godwyn in ¢ the Negroes and
¢ Indians Advocate,” p. 81.) they deny it not to be
¢ expedient, or fizto be allowed them: but this, not
‘¢ ag thclr rigit or dury but as conducive to the mafler’s
o cwmvemience mm’ p:ffr, THE MOST OPERATIVE AND
*“ UNIVERSALLY OWNED PRINCIPLE OF THIS PLACE,
“ and indeed of 'vHE WHOLE PLANTATIONS, They
t¢ confider it only in order to the enabling their pco[ﬂc
« to undergo their labour, without which themfelves
‘¢ caniot get niches and great eftates ; but nothing (fo
“ far as £ conld ever lcarn) for the wretches Leaith and
¢ prefurvation.  And both their difcourfle and wolt
‘¢ current prachice, do declare no lefs; in neither of
“ which doth appear much tendernefs.  Pity to huma-
. mtv being here reputed a pufilianimous weaknels,
¢ and a scr_v back friend to intereft. Whence their
““ Loufes are fo plenitully ftored with tormenting on-
Yooy and davices to execuid thar eonedty, Rel”

“ naot
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A not always remain to the Slave a {uperior

¢“ property, or ntrht, to the frait of bis own
“¢ Jabour 3 and more efpecially, o0 bis owon
«“ perfon, that Being which wis given him
¢ by'God, and which none but the giver
«:can juftly claim?” (See fhort account
of the Slave Trade, &c. 3d cdit. in the
Conclufion of the Editor, p. 42.)

s The lawy favoureth a man's perfon before
“ bis poffeflions,” (Noy’s Maxims, p. 6 & 7.)
that a man’s property in Aus own perfon, is
certainly far fuperior, and ought to be pre-
ferred to any claim whatfoever, that ano-
ther perfon can poflibly have upon him, on
account of his having been formerly a
Slave, private property, poffefion or mere
chattel.~1f this, on examination, is really
found to be true, the mafter is fo far from
having <€ acquired” any ¢ right” by former
poffeffion to the < perpetual fervice of fobn
¢ or Thomas,” that he is, himfelf, become a
debtor to his quondam Slaves for all the in-
voluntary fervices, for which the Iatter
have never been paid; and therefore the
former is certainly bound in frit jultice
and honour, (though not perhaps in law)
to make ample amends to their poor injur-

ed Slaves {or the fame; € ust snly as an af
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“« of juflice to the individuals, but as a debt
““ due, on account of the oppreffion and in-

““ juftice perpetrated on them or their.an-
¢« ceflors; and as the beft means to avert
‘“ the judgments of God, which it is to
¢« bedsared will fall on families and coun-
¢¢ tries, in proportion as they have, more
¢ or lefs, defiled themfelves with this ini-
¢ quitous traffick.” (Short account of the
Slave Trade, &c. p. 63.)

R~caufe even when the Slave was In the
p]amation' he swed no fervice to the -mafler,
as really due of right from himfelf—He
{fubmitted, indeed, to his mafter, while he
thought himfelf under a neceffity of doing
fo, through fear of that undue authority of
the mafter, which the tyrannical and un-

chriftian laws of our Weft India colonies
cnforce.

But as {foon as he was removed out of
the reach of thofe irrcligious * laws, «//

obligation to firvice ceafed, together with

* On a late trial in Weftminfter-hall, (at which the
author was prefent) it appeared from :hc information
of a Welt Indian zentleman, that the intercourfe which
the planters allow between their mzle and female Slaves,
ts gencrally no more than what the ancients called a
Cceutubernium, and that thcy “ fa.»( upon marriage to be
S ratber unlureful for their Slaves.”

Alfo that their Taws do ust punifh the murder of a New
¢r> Slave any further, than that the murderer is liable to

Py
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-the unjuft authority of the mafter, who no
longer has any power to compel his quon-
dam Slave ‘to ferve him ; for if any com-
pulfion fhould be ufed for that purpofe in
England, (or perhaps in moft parts of Eu-
rope *) the fame muft be at the mafter’s
peril ; becaufe even the advocates for this
¢ perpetual fervice” are obliged to allow (as
I have before obferved) that ¢ ¢be law will
¢ protest bim” (the Slave) ¢ wn the cnjoyment
“ of bis perfon and bis property.”

For though a poor Slave from the Eaft or
Weft Indies, may not have been ¢ thought
¢ of by the legiflature, or had in contem-
plation,” (that is with refpeé to his parti-

pay the fmall fine of 25/ and (if the Slave is not his
own) the cuftomary price at which the Slave is rated.
So that the cpithet ¢t srreligions,” (as it admits of vari-
rious degrees of fignification) is too mild a term to be
applied to fome of the plantation laws and cuftoms, be-
caufe thefe in particular which I have mentioned, are
certainly srreligious to fuch an extreme degree, that they
ought rather to be called drabsolical, or by any other epi-
thet, which is capable of exprefling the moft confummate
wickednefs.~1t 15 {urely the plaineft indication of a moft
abandoncd and profligate generation, that their laws and
cuftoms fhould be found diretly repugnant to the laws
of God; for it is a maxim in law, that  the inferior
‘¢ law mufl grve place to the fuperiory man’s laws to God's
«¢ laws.” Noy's Maxims, p. 19.

* «¢ Slaves may claim their freedom as foon as they
¢¢ come into England, Germany, France, &c.” Groen-

wig. Vinnius. ad, bt. quoted in Wood's C, Iaft, b. 1.
Co 1l D LI,

cular
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cular ftate or condition, as an Indian, Mu-
latto, Negro or Slave,) when the feveral
ftatutes againft oppreflion were made; yet
with refpe&t to his condition as a man, he
1s certainly included; becaufe, in this ca-
pacity, he cannot be confidered in law,. as
““ a thing newly created,” and therefore not
thought of by the legiflature,—¢ For no
“ man, of what eflatc or condition that be be,
““ fhall be put out of land or tenement, nor
‘¢ taken, nor imprifoned, &c. without be-
¢ ing brought in anfwer by due procefs of
¢ the law,” ¥*—Dbecaufe, ¢ every man may
““ be free to fue for and defend bis right in
““ our courts, and elfewbere, according to
 Jaw.” 4 The fame is to be obferved like-
wife with refpect to the general capacity of
Negroes as suBJecTs, when in England,
for as “ EVERY ALICN AND STRANGER
¢ born out of the King’s obeifance, not being
““ denizen, which now or bereafter fhall come
““ in or to this realm, &c. 1S BOUNDEN by
““ and unto the laws and flatutes of this realm,
““ and to all and fingular the contents of the
 fame,” 1 foit follows of courfe, that a
Negro or Indian Slave in this general capa-
* 28 Edward 1Il. c. .

+ 10 EdWi’ll’d, C. 1V
t 32 Hen, VIII. C; xvi. fect. Q. P 51l

6ty
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city of akign; mult be agcounted a fubjed?,
while he is refiant in this kingdom ; and,
as fuch, he muft negeflarily be protcéted
by the Habeas Corpus a&, || notwithftand-
ing that his particular-flate or condition of
Stave, Negra, or Indian, might not have
“ been confidered or had in contemplation,”
when the faid aét was made ; becaufe ¢ no
‘“ SUBJECT of this realm, that now is .or
« Jeregfter fhall be an- inbabitant, &c.—
“ [hall or may be fent prifoner,” &c. and be-
caufe the act is exprefly intended ¢ for ¢be
‘“ Jetter fecuring THE LIBERTY OF THE
¢ sypjecT.” For {uppofe any perfon
fhould prefume to fay, that thc French
proteftant Refugees, for inftance, (though
they are as good, and as loyal fubjets as
any in his Majefty’s dominioas) are not en-
titled to the privileges and protection of
the Habeas Corpus act, or of any of the
other a&ls recited above, becaufe they were

| This a&t, as well as the other three aéls laft men-
tioned, are {o frequently quoted and commented upon,
in the foregoing parts of this work, that the author is
apprehenfive, he may be blamed for tautology ; never-
thelefs, as the genuine {enfe of thefe feveral adts is of
the utmodt importance to the prefent fubjelt, he was
rather willing to run the rifk of oftending by repetition,
than to fcem at all backward or deficient n enforcing

{uch material points,
& not
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not eflablithed in England, when the faid
ats were made, and therefore could not
have been ¢ confidered or nad in contempla-
“ tion by the legiflature,” {o as to be included
therein.

It fuch anargument, I fay, fhould ever be
advanced, I doubt not, but that every fenfible
man of the law would moft readily join with
me in condemning the do&rine as impious,
and contrary tc the meaning of our laws :
and yet thefe fame alien {ubjelts, or ever
the gentlemen of the law themfelves, though
Englithmen born, are not protected by any
other interpretation of the faid laws, than
that to which the Negroes and Indians who
live in England, are equally ntitlhed; (viz.
the confideration of their gencral capacity
as MEN and suBJECTs, according to zfe
letter of the above-mentioned ftatutes,) for
they are not at all confidered in their par-
ticular capacities of French Proteftant Re-
fugee, Lawyer, or by any other particular
denomination or profeflion whatfoever.—
Wherefore we may fafely conclude TuAaT
ALL SUBJECTS, both natural born and
alien, of every denomination, (without ex-
ception, real or implied) muft neceflarily be
protected according to the literal meaning,

and
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and unavoidable conftrution of the Ha-
beas Corpus a&. For there is no law, nor
no exceptions (whether real or implied,) to
jultify a breach of what is there enacted, ex-
cepting the parncular cafes mentloned in
the 1 3th and 14th fe@ions; as for inftance,
{e&. xiii.—* Provided always, that nothing
“ in this act extend to give 6engft to any
““ perfon, who fhall by contra&t in writing
¢« agree with any merchant,” &c.—So the
14th fe&lon allows the tranfportation of
“« perfons lawfully convicted of any felony,”
who ¢ fhall,in open court, pray 2o be tranf=
“ }qut;’d ? &c.——* this ait, or any thing
< therein contained, notwithflanding.”
" Therefore it muft necefiarily be ¢ 7m-
“« plied,” that the general terms of this
alt ¢ .extend to give benefit,” in all other
cafes whatfoever, which can fairly be faid
to come within the letter of it; and every
attempt to defain, 1mprifon, or TRANSPORT
any perfon whatfoever as a Slave, while he
is an inhabitant of this kingdom, muft ine-
vitably be conftrued as an offence againit
this ftatate, becaufe every individual muft
certainly be confidered within the letter
.1l meaning of it, with refpe to his ge-
! capacity of suBJECT, whether be oe
native
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native or alien, white sr negros and mifl be
protected by it accordingly,” No reafonable
man (I think) will acctifc me of ftraining
the'letter of the law to a finifter purpofe ;
for the conftru&ion here laid down is foun-
ded upon the generous principle * of our
laws, and canitot be rejeted without 2

manifeft “perverfion both of tbe letter and
meaning of the act. -

A Slave therefore, on his cottiing to Eng-
land, muﬁ be abfolutely jree, and not fub-
je& to any ¢ claims whatfoever of perpetual
¢ fervice,” on account of his former Sla-
very, as fome have imagined: becauf€ the
doctrine of ¢ a perpetual fervice due to the
““ mafler,” 15, in efte, a waflalage, and,
as {uch, 1s inconfiftent with the prefent
fpirit of our laws. For when 1t was
thought proper, as well as equitable, to

% ¢¢ The law favours liberty, and the freedom of a
* man from imprilonment, and therctore kind interpre-
¢ tations fhall be made on its behalf.” Wood *sinit. c.
i. p; 2§. For human nature requireth favour in the
caufe of freedomn, more than in other circumitances.—
¢¢ Humana natura, ir libertatis caufa, favorem femper
¢ magis quam in caufis aliis deprecetur,” Fortelcuc,
¢, xlvit. p. 1c9. v

In cafes of doubt, fays the civil law, thc caufe of
liberty is to take place. ¢ Quoties dubta anterpretatio
¢ libertatis ¢fl, fecundum libertatem refpondendum.” Digeft.
lib, I. tie, xvii. leg. 20. and again lcg. 122, ¢¢ Liber-
¢ gas omnibus rebus faveratilior ¢fl.”

abolifh



( 159 )

abolith the wafalage of Scotland, (which
unnatural yoke of bondage was juftly
clteemed ¢ dangerous to the community *,”
the moft effe¢tual means for this falu—-
tary purpofe were, ¢ to extend the influ-
““ ence, benefit, and protection of the King’s
/aws” (that is, the laws of England) ¢ and
““ courts of juftice to all his Majefly’s fub=
“ jects in Scotland+.—This 1s a plain proof
that the laws of England were efteemed
obnoxious to any involuntary bondage’with-
out a juft caufe, and to all private jurifdic-
tion whatfoever ; fo that an extenfion of the
¢ influcnce, bencfit, and proteftuon” of thefe
lawes was confidered as a relief to our fel-
low-fubjects in Scotland, from all private
oppreflion.

There are, however, fome local excep-

tions (in the 2oth and 21t {ections) to
this extenfion of Englith liberty, which,
for the fake of humanity and juftice, as

® ¢ The flatute of the prefent King (then George
¢ II.) came laft, which abolifhed fome, and limited
¢ others, of fuch of the territorial jurifdictions as were
¢ found dargerous to the wmmumt), &c.”  Dalrymple’s
Hiftory of Feudal Property, p. 246.

i bec alt of 20 (qu Il. mtttulcd ‘¢ An all for tak-
¢“ inr away and abolithing the heretable Junfdu‘.'hons
i1 that part of Great Britain called Scotland, &c.”

well
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well as for the honour of the kingdom of
Scotland, I fincerely wifh to fee expunged.

Neverthelefs we ought thankfully to re-
member, that in every other place of Great
Britain, where thofe exceptions do not
bind, all private jurifdiGtion or ¢ acquired
s¢ right of perpetual fervice,” muft necefla-
rily be confidered as null and void by the
¢¢ influence, benefit and protection of the King's
¢ Jawws and courts of juffice,”’ according to

the true tenor and meaning of the faid act

with refpe& to Scotland ; and according to
the fenfe of the legiflature, at that time,

with refpect to England.

What right, therefore, can a mafter ¢ ac-
‘““ guire” by his former tyranny in the Weft
Indies, *¢ 2o the perpetual fervice of fobn or
¢ Thomas” when in England? and how can
fuch a right (except a written contraét can
be produced) be fuppofed to remain ¢ exaé?ly
s 1 the fame flate as before?”

The laws of England admit of no fuch
right, and therefore cannot enforce it, and
with refpet to the plantation laws, I hope
no one will prefume to infinuate that their
influence can extend in the leaft degree to
themothercountry, howfoever they mayhave
been confirmed for the ufe of the colonies;

for
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for < fhould the attempt be made to import any
¢ flrange laws, comtrary TO THE FUNDA-
‘¢ MENTAL MAXIMS of our own, it would”
(I hope) ¢¢. always be repulled with that in-
« dignation it fo juftly deferves.” Dr. Bee
ver’s Difcourfe on Jurifprudence and the
Civil Law. . ' "

Whatfoever regard, therefore, may, or
ought to be paid to the plantation laws at
Weftminfter, in {fome particular cafes when
the queftion of property relates to Slaves
remaining in the colony where thofe laws
were made ; yet when the Negro Slave is
once removed to England, he cannot in
the lealt be afteCted by any other laws than
thofe of England, and muft neceffarily be
proteCted by the commen laze of England, as
well as by the penal ftatutes in the fame
manner, and as effeCtually, as any other
alien fubject whatfoever, which I hope is
already fufhciently demonftrated.

The honourable Mr. juftice Barrington
(in his obfervations on the more ancient
ftatutes, p. 280.) mentions a notion origi-
nally inculcated by Wycliff and his follow-
ers, which began to prevail {o carly as the
time of that great lawyer Fitzherbert, ¢ or
““ 1TS BEING CONTRAKY TO THE PRINCI-

N “ PLES
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*“* pLES OF THE CHRISTIAN RELIGION,
““ THAT ANY ONE SHOULD BE A SLAVE,”
and from hence, (fays he) ¢ in more mo-
‘“ dern times, Slavery hath been {uppofed to
““ be wmconfiflent awith the common law, which
““ 1s faid to be founded on Chriftianity. Be
‘“ the law as it may, the per{fuafion contri-
“ buted greatly to the abolithing Villen-
““ age ; and the principle, whether adopted
““ by the common law from Chriftianity, or
¢ otherwife, cannot be too much com-
““ mended or infifted upon:” Yet he is
pleafed to add,—¢¢ I cannot, bowever, but
““ think” (fays he) ¢ that neither the Chriflian
“ yeligion, nor the common law, ever inculcat-
““ ed or eflablifbed fich a tenet.”” Now, with
refpet to the former, the iniquitous and in-
human practices introduced into the Ameri-
can colonies, by the toleration ot Slavery in
thofe parts are {ufficient proofs, that Slave-
ry is deftructive of morality and charity,
and cannot therefore be confiffent with the
Chriftian religion ; becaufe it gives worldly
minded men a power to deprive their
Slaves of infiruction and fpiritual improve-
ment, by continually opprefling them with
labour. For mankind in general, how{o-
cver relizious they may cfteem themf{elves,

4 are
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are not fo perfet as to be fafely intrufted
with abfolute power. Avarice, choler, luft,
revenge, caprice, and all other human
infirmities, according to the dificrent dif-
pofitions of men, will too frequently en-
flave the mafter himfelf, {fo as to render
him intirely unfit to be entrufted with an
abfolute power over others. “ TraTt Any
¢ ONE SHOULD BE A SLAVE,” mufl there-
fore be contrary to the law of nature and
rcafon, and conlequently “ zs iconfiftent with
¢ the conmmon lazo” : fo that the opinion of
the great Fitzherbert is certainly better
founded, than that of the honourable and
learned gentleman who diffents from him
in this particular. And I hope I have be-
forc fufficiently proved, that z24e common
[aaw and the ancient profeflors of it, after a
long confli€t with the barbarity of feveral
yenerations, were the principal means of
abolifthing the £nglifh Slavery.
I muit a]fo ObeI'VC, that ¢ b }f’c‘f‘ﬁt‘fﬂd!
““ fervice” of aflave cannot, with propric-
ty, be compared to the temporary fervice of
an apprentice ¥, becaufec the latter 1s due
only in confequence of ¢ wsliintary contradl,
* Sce Commentarics on the Laws of England, by
Villiam Blackftone, Efq; Vol. 1. ch. xiv. p. 425.
M 2 wherein
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wherein both parties have a mutual advan-
tage ; but in the former cafe, there 75 »a
contraél, neither can a contra&t be even

IMPLIED, becaufe the free confent of both
parties cannot poflibly be tmprLiED like-
wife ; and, without this, every kind of
contract (in the very nature and Idea of {uch
an obligation) 1s abfolutely »u/l and void.—
For even a written contra¢t would be ufe-
lefs, as I have before obferved, unlefs the
mafter could prove, that he had previoufly
aranted his Slave a manumiffion in the co-
lonics, and that the quondam Slave was
abfolutely free, when he entered into the
faid contract, otherwife the Slave may fair-
ly plead compulfion and durefs *, which muft
incvitably render the contraét illegal; be-
caulc, ¢ perfons under fome illegal reflraint,
“ or force, as durcfs, man’efs,” ({ee Sir Mat-
thew Hale’s Analyfis, fet. i. p. 4.) *“ come
‘¢ under the title of non-ability,” for with
refpect to their capacity of taking or difpof-
ng, they are in law difabled.—So that as

= ¢ [f one is under a juft feqr of being imprifoned,
¢« hezien, &c. and he feals a bord to him that menaces

* himy, 1t is durefs per minas, and 11 both cafes he may
<< peead the durifs and aveid the aétion.”  Wood’s Inftit.
b. 1. ¢c. 1. p. 25.

See allo Baron Poffendnrf, (quoted in p. 10.) in the
fi:{t part of this wurk,

a real
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a real contradt *, made under the reftraint

* A learned friend has favoured me with the follow-
ing remarks, fhewing how this matter is confidered in
the Civil Law,

Before any contra? can be valid, the civil law requires
three conditions, (among many others) which are effen-
tial and indifpenfible,

1. That the parties contralting fthould have a /Jegal

capeeity ; but a Slave does not come under this deferip-
tion ; for ¢ quod attinet ad jus civile, fervi pro nullis
¢ habentur:’” and again, * fervitutein mortalitati fere
¢ comparamus.” Digeft. lib, L. tit. xvii. leg. 32 and
209. A Slave therefore has no more civil or legal capa-
city, than a man that is actually dead.
2. They muft have an intention to contralt. - ¢ In ea
que ex duorum pluriumve confenfu agitur, omnium
“ woluntas {petetur.” Digeft. xliv. vii. 31. and again,
““ In conventionibus contrabentium voluntatem, potius
¢ quam verba fpcélari placuit.”  Digeft. 1. xvi. 21q.
Now it can hardly be fuppofed, that any one can in-
tend to confent toany contra& that fhall deprive him of
the common rights of humanity.

3. They muft have lberty; when therefore the free
exercilc of that is obftrutted by force or fear, the a&
done in confequence thercof is void, for *¢ nil confenfus
‘“ tam contrarium eft quam wvis alque metus, quem com-
““ probare contra bonos mores eft.” Digeft, 1. xvii. 116.
At the fame time howcver, to obviate trivolous pretens
ces, the law fays, ¢ vani timoris jufta excufatio non
‘“ eft.” Digett. ]. xvii. 184. and to fhew what fhall be
confidered as a juft force or fear, defcribes them in the
following manner: ¢ vis eft majoris rei impetus, qui
““ repellt non poteft; and again, ¢ non vani hominis,
¢¢ fed qui merito in hominem conftantiflimum cadat.”
Digeft. iv. ii. 2, 5,and 6. A Slave, cither captive in
war, or {old into bondage, not being under the protec-
tion of law, isintirely deprived of all liberty of alting,
and may be juftly faid to be wunder fear of any punifh-
ment, however crucl, that his arbitrary mafter may
pleafe to infli€t upon him, and cannot therefore be a
party t2 any contrall, whether exprefs or impiied,

of

€<
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of imprifonmeni(: or Slave?y, cannot be va-
lid, it is very evident, that the notion of
¢ A CONTRACT IMPLIED,” (when under
the like circumfltances,) muft be entirely
without foundation.

Hence the idea of ¢ a perpetual fervice”
duc to the mafter, without the free confent
of the fervant, is certainly inconfiftent with
the fundamental maxims of the Englifh
law, and cannot, with juftice, be compar-
ed to the zemporary fervice of an appren-
tice.

I hope 1 may now {afely conclude, with-
out further contradiction, that the opinion

of Lord Chiet Juftice Holt, concerning
Negroes, 1s indifputably right; viz. ¢ g5
foon as a Negro comes into England, be be-
“¢ comes free :” that is, abfolutely free, with-
out being fubjeCt to any foreign claims of
fervice whatfoever ; for ¢¢ it is the honour
¢¢ and fafety, and therefore the juft defire
¢ of kingdoms that recognize no fupe-
‘“ rior but God, that their laws have thofe
¢ two qualifications; viz. 1ft, That thcy
““ be not dependant upon any foreign
¢ power, &c.—2dly, That they tafte not
““ of bondage or fervitude ; for that derogates
‘“ from the dignity of the kingdom, and

“ from
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¢ from the liberties of the people thereof:”
Sir Matthew Hale’s Hiftory of the Com-
mon Law, ch. v. p. 70.

~ «¢ Shew me then the fphere of man’s Be-
““ g, and you may quickly find the mea-
¢ fure of his freedom;” (fays the author
of a book intituled, Rights of the King-
dom, p. 140.) ¢ his. being is.by all agreed
“ to be Rational; and reafon therefore is
“ the proper meafure of his /Jberty.~For -
¢ he is then free, when his aétivity is pre-
““ ferved equal or proportional to his Beiug ;
¢« this 1s Ratwonal, and {o muft that: and
¢ man is then, and then only free,-when he
“ can alt, what be fhould ait, according to
< right reafon.—This is the law of bis na-
¢ ture, whbich 15 ratonal; and reafon is his
‘¢ royal collar of S. S.S. or a chain of
““ precious pearls, which nature hath put
““ about his neck and arms, as a badge of
“ honour and moft happy freedom.”

‘¢ This digreflion would be fcarce excu-
¢« fable; but that our law doth f{o adore
““ right reafon, that (i t) Is 2 maxim, what
““ 15 contrary to reafon, is contrary to law.”

F I N 1 S.
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Page 13. line . for asam abfolu: autiorits, roul oy
ab2ute an eathority,

Page ¢8. line 12. for Servarts, read Scrvant.

Pace gg. line 7. for perjon of men, read fevfzns.

Page 127. line 7. the Sewces, a particular tribe of
indians in Carolina, ¢ feeinyy feveral fhips, &e, the
quotation begins at the word *¢ fecing, &c.

Page 149. line 2. for Fames Lawfin, read Felu
I—ﬂfﬂ{anl

Paze 157, line 3. for &g exceplicns,tead any exceptisn:,
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