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PAMPHLET has latcly appeared under.
the fignature of James SurLivan, Efq.
printed in Bofton, entitled, * Obfervations ,upon the
government of the United States of America ;” in which
the author has undertaken to difcufs a qucﬁlon, whe-
ther under the federal government, an individual frate
can be cailed to an{wer, as a defendant in the court of
the union ? Whiic I applaud the fpirit and freedom,
with which this writer difcuJesa queftion of fo much
magnnudu, full I am conftrained to difter from him in
he doctrine which be inculcates, and endeavors to fup-
ort, '

The diftuTon of conflitutional queftions will always
be maiter of gravral concern; bui it is peculiarly in-
terefling at this period, when the conflitution itfelf is
new, its vancus modes of a&tion undefined, its rela-
tive pevers not fuily unfolded, its principles not drawn
out into practice, nor its virtues and defeéts com-
pleatly afcertained. As every movement under it muft
be confidered almeit as anexpcriment, fo every thing
eftablithed under it will form a precedent, which may
yipen into a rule.

Precedents eftablifhed in the infancy of guvernment
will have their lalting effcéts. Bad ones may vitiate
and even deftroy the beft conftitution ; good ones may
mollify and almoft reconcile the worft.

Mankind have always been found difpofed to fub-
mit to the autherity of precedent ; and from whatfoever
principle, n human nature, this pronenefs may arife,
it ca mot be denied to be productive of very beueficial
effccts. It flandsa barricr againit ver/asility in general ;

which
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which in every department of life, and particularly
in government, is radically dangerous. For fince
human nature is ever ftruggling to accommodate
herfelf to her fituation, the ftruggles would be endlefs
if the fituation were always changing. Indeed, a
conftitution cannot be faid to be fully eitablithed, until
this defirable conformity is effected—its beft fecurity
lies in the fettled habits, the manpers, the fentimenss,
“and the confirmed acquiefcence of the people. The
river flowing in its ancient channel, which time has
worn into uniformity, glides majeftically on with an
eftablithed momentum; but frequently conduted into
new meanders, it becomes a2 noify boifterous fiream ;
or {plitting into petty rivulets it lofes both its force and
beauty. The benefits of nniformity are not lefs ob-
fervable in government, than in the broad expanfe of
nature’s works, inthe fyftems of morals, ‘or the re-
gions of [(cience. It operates to harmonize the parts
into a correfpondence with each other, to adjuft and
proportion them to the whole, keeping them confiftent
1n their proper ftation; and on the other hand to make
the whole a homogeneous fyftem, capable of being
analyfed into its parts, and of preferving equability of
action throughout. This principle, co-operating with
others, will ’erelong, Ihope fettleour prefent conftitution
firmly upon its baie ; that it fhall be recognized by the
next generation, notasa fyftem to be tried by experi-
ments, to be altered or repaired, butas one already ri-
P ned into ufe and approved—to be enjoyed by them,
&.d tranfmitted down in fucceflive ages., Nor is it a
gratification unworthy of being now indulged, to view
in anticipation, its future profperity 3 when befides its
intrinfic excellence, it fhall, by the hoary honors of
antiquity, colleted about it, attralt the love, com-

n:and the veneration, and enfure the obedience of ge-
nerations leng to come. '
The bencfit of good precedents, and the dang:; of
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- 9ad ones, muft bear an exaét proportion to this promp~
titude in human nature to be thus influenced ; and by
an obvious confequence, the importance of examining
wcll all inflitutions, at the outlet of the government,
muft correfpond in degree with both. Like a young
man juft upon his entrance into life, whofe character
will be fixed by hisfirft tranfactions ; our inceptive go=
vernment will carry down into futurity the habits, the
tone, and the difpofition which it may now receive. It
is perhaps not difficult to fay, which is the moft arduous
taik, that of the convention who framed the conftitu-
tion, or of the firft legiflatures, to whomn it will apper=-
tain ‘‘ to mature and perfect fo compound a (yftem, to
“ liquidate the meaning of all the parts, anu adjuft
“ them to each other in a2 harmonious and confiftent
* whole.” One thing, at leaft, is certain, that the
latter will need every aid, which can be derived from a
free intercourfe with their conftituents, and a liberal
communication of fentiment from the thinking part of
the people. Happily for America, at the piefent in-
terefting crifis, no peftilential (pirit of faction prevails -
among her citizens, to infect the {prings of opinion ;
they in general mean the welfare of their country, al-
though they may, in (ome inftances, difter as to the
means of fecuring it.

Tothe authorot the *obfervations, &c.” whole prin-
ciplesandarguments I thall oppofe, in the enfuing pages, [
give themoft unqualifiedcredit for purity of intentions, &
for patriotic virtue. He, no doubt, believed as he wrote— .
and had it occurred to him, that in placing every ftate
fuperior to the jurifdiction or controul of the fupreme
court of the union, he had left them without any con-
ftitutional umpire io decide their differences, but arms,
or had rendered a civil war almoft inevitable, whenever
thofe differences thould happen ; he would havedrawn

his conclufion with relu@ance, and perhaps have been
impelled
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impelled to teft with a feverer fcrutiny, the argumentd
which induced it. |

As I propofe to hold the affirmative of the quettion,
whether a fate cam, sn adireld way, be called upon in the
Jupreme federal court, in anfwer to a plaint preferred azaimfi
it by amother party, p]amb_ﬁ or complainant—| will firft ad-
duce my reafons in its (upport ; and then take notice
of fuch adverfe O'DJC&IORS, in our author, asit may be
proper to an{wer.

This being a conftitutional queflion, our ideas upon,
it muft be drawn from the principles, the Sdirtt, the tenar,
and the w0 ds of the charter idelfe It is obvious, that
the enquiry will have nothing to do with examples
drawn from other nations, or from the political inftitu-
tions of other countries. Thefe might have had their
weight with the framers of the conltitution, "when the
point deliberated was what #/ ought 19 be ! bu: they can-
not fafely be employed in conducting us to the know-
ledge of wbar 1t 5. It is equally tiue, that the difcuf-
fion will have ro conneion with all thofe theoretic dif-
ficulties, which ingenuity can figure and throw in a3
embarrafiments. Were thefe to prevall [ fear that no
part of the judicial s ftem would be able to ftand the
teft. Difficulties there no doubt will be, in the pro»
cefs of a fyftem, fo extenfive, and fo intricate; but [
hope that few of them will turn out to be of the prac-
tical kind, and that even thofe will be tempered by the
benign influence of legitlative wifdom, and of populag
acquielcence,

I have already obferved, that this queftion muft be
znf*vered by a referrencs, amongft otlier things, to the
principles of the conflitution. 1 know, that objections
to this made of relolving conftiturional points, have
been infifled on by manv. They alledge, that it is
dangerous to ravel out of the letter of the charter it~
felf. T ha: once vou let loofe the exuberant powers of

fancy and ingenuity, and fuiler them to work upon the
¥
wdefinice
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indefinite fubje&s of principles, fpirit and implication,
. no perfon can forfee to what point their wild vagarics
will condué€; nor where the boundaries can be drawn,
at which they may be compelled to ftop. That under
the management of weak or wiched men, the confti-
tution may become a monfter, to devour the liberties
of the people. Arguments of this kind have been
elucidated by examples drawn from other countries;
whofe latitude of conftrution, under the guidance of
fubtilty, have made laws and conftitutions to fpeak a
language never contemplated by the makers—ana cvea
repugnant to their obviousintentions.

It cannot be denied that this has been true in a2 great-
er or lefs degree; but it is equally true, that the incon-
venience refults rather from the imperfection of human
things, tl'an from any innate defect of this mode of rea-
foning. Ihat fame imperfection, which renders .the
conftrutions of men variant and repugnant, incapaci
tates the human powers from framing, in the furft in-
ftance, a fet of laws or conftitutions, fo perfe&, as 1o
ftand in no need of expofition and conftruction,
Hence the fafeft method in framing a conftitution, is
to lay down the principles, and leave the conftruétion
of them to the imparnal wifdom, and the found fenis
of the government which is to adminifter it. Indeed,
the objections’ rightly confidered, conclude rather a-
gaintt the mmprovident or wicious ufe of . this power, than
againft the exercife of the power itfelf. All the argu-
ments adduced, and all the topics employed, bear evi-
dently on this point. They do not deny, thatin order
to underftand the true meaning of laws, as well thg
innate principies of thofe laws, as the {pirit and intent
of the makers form a key to unlock that meaning ; but
they infift that men, through indifcretion or weaknefs
are liable to mifapprehend, or through faction, ot
wickednefs to pervert thofe principles and thatintens

tion,
The
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- T'hey conclude, that it is dangerous to trufl to fo ens
larged a fcope of conftru€ion. Thefe fcruples have
tbc:r foundation in the excefs of republic:n jeaioufy,
rather than in folid reafoning.  While men are to legife
late without the aid of infpiration, much muf be cone
fided to their virtue, their wifdom, and their patriotifm,
‘To thefe we muft truft in the end, let our conftitution
be framed as it may. If paffion, prejuduce, taction and
intereft protrude themfelvesinto the fyftem, or if per-
fons of weak minds, or gralping ambition, are en-
trufted with the admumﬁrauon, the fault muft be fought
for elfewhere than in the conflitution. Againft thefe no
conflitution can effectually guard. While the people
are not wanting tothemfelves, the errorsor evils {prings
ing from thefe fources cannot be apprehended, or if
they cafually occur, may be corretted.

Afluming this, therefore, as one fafe and proper
ground in this enquiry; it will be neceffary, firft, to
form an adequate notion of what the leading principlcs
of the conftitution are. This will involve a moments
gonﬁdcration of the antecedent iituation of the United

tates.

That was an affociation of thirteen diftin&t foves
reignties, under the fupenntendance of a fedcral head,
chiefly for the purpofes of defence againft foreign in-
vafion. This federal head was Congicfs; and the
charter was called a confederation.

I fay, under the fupermtendince of a fzderal head,
for Congrefs poflefled little or po dircét power or con-
troul over the ftates, or the individuals who compofe
them. Their authonty was chiefly ad delzbemnaum;
and the refult of their deliberation was to reaquire aids
and quotas, and to recommend the adoption of parti-
cular meafures to the feveral flates. They did indeed
emit money ; but the ftate legiflatures patled laws for
the fupport of it. They controuled and directed the

operations of the army ; but the flate lcglﬂdtures{ gaf«
c
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fed laws for railing the men, and "they sppointed the
* field officers.  Congrefs poffefed, indeed, the exclufive
sower ot making pwce and war, of fending ambaffa-
dors, and of forming alliances; bur the ftite legifla=
tures might, at any time, even within the year, for
which they were ele&ed, difplace the members of Con<
grefs, and fend others in their ftead. And this power
slmoft amounted to a negative upon il their meafures.®
~ Upon firlt view, an important diftinCion prefents
itfelf between a government, properly fpeaking, and
a confed=ration. A govermment corfifis in 4 muital
compa@® b-tween each individual perfon and the whole
body of the peoplé colleively; a confederation o
kigue, in a matual compact, between each individual
Sate and the whele body of the fates colle@ively. In
the former euch pe. fin contzins within him one integral
part of tiie foverergney ; in the latter each f.ze contains
snindividal part of the fovereignty, as far as that fo-
vereignty extends. In our confederation each flate
was roprefented in its fovereign capacity 3 and the laws
a&ed upon the ftate in the form of requifition, for the
performance of which its faitih was pledged—but in a

C government

[
* This ftate of f deral debility, has been very apt-

ly depited by the witty and ingenions author of the
poem, intitled “ M‘Fingal.”

** For whai’s yeur Congrefs or its end ?

% A power t’advife and recommend ;

“ To call for troops, adjuft your quotas,

““ Yet not a foul is bound 10 notice.

*“ And when for want no more in them lies

“ Than begging of your ftate aflcmblies,

¢ Can uter oraclesof dread

¢ Like Friar Bacon’s brazen head ; ‘

‘“ But fhould a faction e’er difpute therd,

! Hath ne’eran arm to execute them,”,
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government the lawsa@ upon each petfon in his indis
vidual capacity, and hisobedicnce 1s enforced by pe-
nalties and punithments. In fhort, each ftate was a
government, and all the {tatcs togethier compofed a coni-
federation.*

It may be demanded, is the prefent (yftem then not
a confederation ? Is it true what has often been vehe-
mcatly aflried by 1ts oppolers, that the conftitution,
adopted by the United S:ates, concentrating within its
felt all the efficient power of Am&rxs.a, has firipped the
individual flates of all their prerogatives, and reduced
them to the contemptible ftandard of fubo:dinate cor=
porations?

The want of proper diftinQions, has often caufed
the people to be alarmed with language like this. The-
term coiporaiizns hzs artfully, orinjudicioufly, beenmade.
ufe of, while in fact it has not the fmalicit application ;
and I thall fhew in arother place, that this idea has

evidently

——————

* This diftinction will be fully fupported hy a recur-
rence to the articles of confederation, and by a com-
patifon of them with the articles of the conftitutions
In the fecond article of the former, itis declared *“ that
*“ each {tateretains its foverciznty,”—and in article 3d,
* ‘Lhe faid fates hereby feverully cnler into a firm
“ league of friendthip with each other.””  And in ar-
ticle 5th, ““each ftate fhall have one vote” in Congrefs.
On the other hand the preient conftitution begins with
the'e peculiar and emphatical words—** WE THE
PLOPLE of the United States.” It is farther obferva-
ble, that the delegates to the former Congrefs were

elected by the leoifiaires of the feveral ftates, butun-
der the prefen: {yitem, one branch only, is fo ele¢ted,
whiie the meft numerous bra .chis elected by the people
at large;, and that when afleinbled, they vote not ly
Jiates, bat in both branches each individual has one vote,
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evidently had a fhare in leading our awthor intp the docs
trine he inculcates. What is a corporation? Inthe ge-
“peral it no doubt appites to the idea of government in
as faras it is compofed of organized bodics with privi-
leges defined and duties enjoined.  All governments
may, in this view, b2 called by that name. But what
is underftood by the term in its ordinary fenfe; in that
which is contemplated by thofe who employ ittorepre=
fent the individual ftates; and to excite alarms about
the general government? It is an inferior dependant
body, vefted wiih particular immunities for particular
puipofus ; deriving its exifience from the governinent,
and liuble to be disfranchifed by that government,
whenever its goed picafure thall fo determine.  Now
do the ftate governments derive their exiftence from
the federal ? The reverfe is more true—and if the term
could ever apply to either, it weuld be to the federal
government itfelf, | ‘

If it be a poriion of power or authority, granted
out from a pre-exiftert (uvereignty, fuch is the federal
govcrnment, which is a common fteck of power, for-
med by contriputions from the ftates, in their feparate
capacities, affembled 1n convention. If a corporation
be that which is endowed with particular immunities or
powers, "leaving the refiduum in the general fountain
from whance they ure drawn, ftill the argument holds ;
for whatever is not graneed to the United States, is re-
Terved in the ftates, in their {cparate and fovereign ca-
pacities*.  If theends and purpofes of the endow-
ment, forma part of the charter, and the fame may
becgine vacated by deviating widely from them, or by
breaking over tue jurifdiction line drawn therein, fhill

the

* The confiitution begins thus “all legiflative pow-

ers berein granted, fhall be vefted in a Congrefs of
£t the United States.”

€¢
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ahe fimilitude holds 5 for the ends and purpofes of the
federal conftituzion, are declared in its preamble, me
lines and boundaries of “its agency are drawn in the bo=
dy of 1t; and when bo:h are deviated from, or grefly
infringed, there remamsmhercnt in'the people, an ulti
mace right to correé or'tooverthrow the whole fubrick.
But apart of our definition calls it an #nfesjor dependant
body. Itis true, that this does not apply to the fcderal
overnment ; for it is exprefsly declared, that the
Ews made by it purfuant to the conftitution, ﬂ)all be thc
fupreme law of the land. ~ But fhll it is effential to
tF . validity of thole laws that they b2 warranted by the
conftitution ; the fame as all corporations are bound 1o
adhere to the limits of their charter, or their acts wilf
bc void, b
- But as the terms snferior and d:pend mt do not apply
to the federal, as litile do they apply 10 the ftate go-
vernments. Bec.aufc they were prc-cxiftent, not de-
siving thelr powers froin the federal government; but
from the primary fountain of all !egmma:c power ; be=
caufe they are the fource from which, in part, the fes
deral government is conftantly recruited and tupplied ;
Eo{fcﬂing the power of giving exiftencs to one of the
ranches of it. And laftly, bzcaule in Jll cales, and
with reference to al objects, concerning the unaliena-
ted refiduum of their power, * their amhunty is as full,
as energetic, and as independant as it was before the
fed-ral goveinm-nt was culled into exiftcaice. Vor it
mutt readily occurioevery one, that this® queftion is
not to b> eft:mated by a comparanve view of the énu-
-rated inftances in which the power of the one go-
vernment trantcends that of rhe otherj but by af-
certaiinng the fuct wherher all the powers held by the
ane, 4rz, or cin be eonititue mmu, fubje¢t to the con-
troul or inceference of the other.  This would, ftnc-
ly tp-aktvg, d:nominate the ftate governments:inférior
and dcpmdmt bodics, Buat 1t will appear, upon at;hc
mo
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thoft critical inveftigation of the pawers, that the fatg

nd the federal governments are co-»rdinate in fomne
cafes, and refp=ctively fupreme in others ; the ftate
governments are no more fubject, withiri their refpec-
tive {pheres to the general authority, than the gencral
government is (ubj:¢t to them in its own fphere. Like
the principle of gravitationin the planztary (yftem—
each orb has its proportionable agency in fixing the
tommon centre, round which each of them, and the
fun himlelf, conftantly revolves. And though he acts
upon each by his attractive power, he is re-acted upon
by each in reciprozal proportion; for fhould the {malleft
member in the ethereal vortex be annihilated, his enor-
mous bulk would feel the fhock, and fuddenly fly into
d differentorbit.  Still, however, he is the grand origin
and fupreme difpenfer of light and heat, upon whom
they all are depend=nr, and which none of them can
impart, but by reflecting the rays borrowed from him.
But to refurn—we may exemplify this comparative
view of the diffzrent powcrs in the following manner.
The ftate governments, for inftance, may regulate the
mod:fication, ‘the alizration, and the diftribution of
realand perfonal properiy—here they are paramount
and independent, for Congrefs'cinnot interfere. They
may alfo impofe taxes onlands, on profcflions and
perional property; fo may ‘-Congf:fs—and- here
the two governments are co-ordinate or concurrent,
‘The retult is, that of the feveral ingredients which go
to muke up the idea of a corporation, the” moft apply
to the federal government; and that thofe which do
not apply toit bave littls or no application to either.
Thefe refl:¢tions, which might bs much dilated upon,
and abu-d in'ly exemplifi=d, muft b= (ufficientto evince
tue nnpiopricty of applying the term ¢orporation to the
ftate governments; anld to compole the fears and jea-
loufies which hive be-n excited by (he artful, or the'ym-
prudent u'e of 1t in that (enfe. Atany rate, it 1equires
but a mamcats thougar, to be icalivle how groundle(s

15
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3 the apprehenfion, that the flate governments may
* be made a cypher, or even eventually rooted out, -
fecing that they poflefs the refiduum of rights and
powers not delegated to the federal government; ae
mong which the moft precious of all rights, the regus
lation of property, and the common intercourfe of bue
finefs are included—fecing, alo, that on them, like &
prop, the federal fabrick depends; wbich in crufhing
them, muft itlzif be proftrated, and mixin the com-
mon maf: of ruins. | ~

But to refume our diftinQtion between a confederas
tion and a government. We have [een, that anterior to
the prefent fyftem, the compact between the United
States was but little more than a league offenfive and
defenfive ; and confequently the delegates, or deputics,
who compofed the Congrefs, partook much of the na-
ture of ambaffadors (and very cften with {pecial infirucy
tions) from the feveral fovereign ftates, That Cons
grefs poflefled but litte authont), that little fubject te
innumerable checks, and contraventions from tl*c dife
ferent itates—that their ordinances were without [angs
tion, until it was contferred by a .d'thg law from the
feveral legiflatures—that when comp.cicd there was no
federal exccutive to inforce them—arnd that’ they al-
ways had an afpet to the feveral flates, in their poli-
tical capacity,}athout the power of acting upon’ the
people as individuals

Itis far otherwile with a government. Itis eflentia}
to the idea of one, that it poffefs legiflative, executive,
Judicial, and { will add miliary powers. Its powers
and refources muft be adcquate to its exigencies, ang
commenfuratz with its ends. It muft be well aflyred
of the permanency of its own exiftence, capable of
enforcing uslaws, of diftributing juftice, and of pro-
viding for the public peace and public defence. Ik
will be found, that in ordes to attain thefe ends, the
laws of the goverament muft act upon tue people, and
upon every individual member whereof the body poli-

tic
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Bciscompofed. Its courts muft be conftituted with
powers to enforce the individual obfervance of the laws,
to punith aggreffions in each individual, and to adjudge
#nd levy th= penalties which fuch may incur. It would
be mifpending time to enter into a demonttration of
thefe truths ; truths which have forced themfelves upon
the convilion of every one, which have been fully
taught by the negative experience of thefe ftates under
our former confederation,and which havebeen recognis
zed and adopted by the framersof the prefent conftitu-
tion. Such powers, it will theiefore be found, the fee
deral government does now poflefs.

It refultsfrom this fhort comparifon between a confe-
deration and a government, and anapplication of it to
our prefent ftate, that the conftitution of the United
States is exciufively neither the one nor the other, but
a compofition of beth.

Like the old confederation, the /fiates are reprefented
by delegates chofen by their refpective legiflatures ;and
they form one branch of the federal legiflature in the
fecnate.  Like an original and fimple government, the
2eople are reprefented by delegates biennially chofen by
them ; and they form the other branch of the fede-
ral legfliture in the houfe of reprefentatives. In thofe
two branches thus conftituted, centre all the legiflative
powers granted in the conftitution. They are recipro-
callv indep:ndent of each other, but are endowed with
the fame privileges, and have co-ordinate weight in the
governmznt, with only a few exceptions. As the
houfe of reprefentatives comes purely from the people,
who are to pay, they oaly can originate alaw impoling
a tax upon the citizens. They alio have the peculiar
privilege, in cafe the ballots returned from the feveral
flates, for prefident, fhall not determine or properly
defignate the perfon, to choofe the prefident from
smong the names teturned 3 but here they fiep afide
for a moment, for their ftrong charaQeriftic and vote
by fatcs—and that for reafcns too obvious to need

mentioning

et e s n o m
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gentioning. In a fimilar cafe, the fenate choofe thé
vice-prelident ; who is to be prefident of their own

T)hc fenate, on the other hand, has a negative upon
the appointment of ambafladors, all fuperior officers of
the government, and a voice w1 the making of all trea-
ties. They form the court for the uial of impeach-
ments, preferred by the houle of reprefentaiives; to
whom, as the grand inqucft on the behalf of the peo-
ple, the right of impeachment exclufively belongs.
But afier ihefe peculiar exceptions are marked, the
whole power rcfides jointly in buth houfes; and the
8&ls feparately deliberated upon, and paffed by them
purfuant to the conftitution, become the law of the
Jand. Thus conftituted and 1l us balanced, we may
fay that the flases, in their political capacitics, delibe-
rate inone houfe, and the people in the other. In the
fenate, the rights of the ftate governments, fo eflential
to their own exiftence, and to the peace and harmony
of the whale, will be pecuharly confulied and protected
in the houfe of reprefentatives the rights of the pesple,
whom they reprefent, will always be the pole-ftar of
their deliberations,

And here one might paufe for a moment, to obferve
and to admire this fkilful combination of principles; as
new in its nature as it is wife and profound. 4 confe-
aeration of the fiates, and a confoldation of the people.
Thirieen fovereignties made to .blend and harmonize
in one {overeign unity—or in other woids, leaving in
the ftates feverally, their favourite in<ependence, as to
all the objeéts, about which they ought to cultivate any
great folicitude ; and clothing the general government
with complete fovereignty, as to all the objefts which
the zeneral weal requires, fhould be placed under their
sgency. And ail this without engendering the politi-
cal monfter of impermum in imperso. Warned by the
fruitful examples of the Grecian confederacies, the

framers
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framers of the government have fteered clear of thofe
fources of anarchy, which fubfift in a mere confedera-
tion of unequaiiiates; while on the other hand, awarg
_gt' the gcnius of the people of America, thcy have
cautioufly avoided intrenching too much upon the che-
rifhed do€trine of ftate independence. By drawing the
power from the - primary foupiain, the people, they
have infufed jnto the fyftem 4i! the vigor which is ne-
ceilary for its ends ; while that power happily tempered
by defining the objets, and fkilfully diftributed be-
tween the fiates, and the people reprefented in their re-
fpetive braiiches, leaves the one nothing to fear, and
the other nothing to complain of. . , A

In this wife and judicious adjuftment, we fhall find
the laws ftrong enough to embrace their obje@s; and
the confiitution ftrong enough tc fecure aad proteét
its members. | Had the conventicn unilluminated with
the happy idea of this compound, gcne on the one ha::d
into the formation of a pure government, 2s we have
al:cady defcribed it, the ftates would have been ex-
tinguithed ; and the adumerous reprefentatives of the
large diftriéts, or territories, or provinces, or by whars
ever name they might have been called, would have
ablorbed the interefts of thz fmaller. Had they perd
fifted in the other extreme of a mere confederationg
anarchy amongft the members muft foon have fucceed-
€d; and the more powerful flates, like Athensand La-
cedezmon, would have compelled the fmaller, or weak-
er, to {ubfcribe to their laws, vader the ftandard of vic-

tory.

gut to return to our argument—it refults from wha¢
has already been obferved; that the feveral ftates, in
their political capacities, (or the people for them) in
adopting the prefent conftitution, parted with a confi<
derable degree of that pre-cxiftent fovereignty, with
which they were invefted ; and asto all the objeéts enu=

fnerated in that charter, threw it into 8 common mafs;
B which
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which forms the fcderal fupremacy; making the feveral
ftate governments, as well as the people, fubjeét to
its legiflation. It has before been obferved, that this
is not a divifion and divefliture of the fovereignty itfelf
confidered as fuch ; for that would have been as impof-
fible, asthat one and the fame thing might occupy
two places at one and the fame time.  Sovereignty, it~
fcIf, 1s neceffarily indivifible. If the attempt (hould be
1hade to divide it between two bedies, not in concert,
it weuld be fruitlefs; for each muft be co-equal, or one
fuperior. In the former cafe it is evident, that there
could be nofovereignty at all; and in the latter that ic
takes its ftation in one body. But the otjeéts of fove-
reignty may be, and are divided. The diftribution of
the powers feems to contemplate thefe three variations.
1. With regard to fome particular objecls, the federal
powct is original, exclufive and fupreme. 2. Thefame
may be faid of the ftate powers as to fome other ob-
je&ts. 3. The power is co-equal and concurrent be-
tween the two, asto fome other objeéts, The fove-
reignty of the individual ftates, is as complete in the
fecond clafs, as that of the United States s in the firft.
With regatd to the third, it is evident that there is no
dcfiniie fupremacy in either, but as they may alhiernate-
ly occupy the objects of it. Thus the United States
arc fovereign as to pegce and war, alliances, coinage,
the making uniform rules of naturalization, and the
like, each ftaic is fovercign as to all the objets f its
internal police; and concurrent with the federal go-
vernment, as to all the forms of diret taxaton.

We are brought to this concluflon, that the fiates,
being reprefznted as well as the pecple, forman inte-
gral part of that mixed £ ftem which we have adopted.
This is the great principle that runs through the con-

itution, and muft bc adhered to for the conduéling of

our enquirics as to conflitutional points. It teaches us

that the /7ares, as well as the £20ple, are made the &fuhf
jalls
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jelts of federal legiflation.  Now itisa truth, too evi-
dent, and too generally recognized to need demonftra.
tion, that in all governments, the judicial department
muft be co-extenflive with the legiflative. What the
one commands, the other muft decree the obedience of,
and the executive muft enforce it. All conflitutionalalts
of power, proceeding firom the executive and judicial,
have as much legal vaiidity, and import as muchobliga-
tion, as thofe proceeding from thelegiflative department,.
‘Thus treaties made by the one, and no doubt folemn
decifions or adjudications by the other, become the fue
preme law of the land. Having now developed, in
fome degree, the principles of our conftitution, fo far
as they immediately relate to the point in view ; and
having fecn thofe principles difplay themfelves in a par-
tial confolidation of the people of America, into a na-
tiona! government, and in a partial affociation of the
ftates (0 a federal compad, difiributed, defined and
balanced in fuch a way as to effe@t the good purpofes of
each, and to exclude the evil tendencies of both; preferv-
ing and guagantzeing to the feveral ftates their republi-
can forms, and leaving them in pofleffion of their fo-
vereignty as to all ftate objects; and having been
brought thereby to the unavoidable conclufion, that
the ftates themfelves, {and the peoplein them as indi-
viauals, aref{ubjected to the fupremacy and controul of
the federal government, as well its legiflative as its ex-"
ecwive and judictal capacities—let us now attend to
the other fources from whence we are to draw materials
for our difcutlion and decifion of this important quet-
tion ; and fee vhether rhey will fupport the infergnces
which have already been made. ' '

We have alfo ennumerated the /pirit and 12mor of the
charter of our government. Though thefe two may
at furft appear to import fo neatly the fame thing, asto
render the difcuffion of the one fuperceded by a confi-
deration of the other; yet upon a nearer view they
may be fomeumes found to poilefs features, which

Qccur,
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mark a8 precife difference—and fometimes inftances
occur, where inaccuracy, or omiflion of exprefiion,
has created repugnancy between them. When this
happens, a quettion neceffarily arifes, which of the two
ought to take the preference, and controul the decifion.
‘The fpirit of a law confifts in the caufes, the motives,
the views, and the ends of itsinftitution. The firit and
fecond refer to the antecedent ftate of things, the two
laft to the mode and extent in which the remedy thouid
operate. With thefe the tenor of the Jaw ought to cor-
refpond; and fhould it in any inftance vary, the pre-
fumption ought to be, that this variation was not in-
tended: and it will, of confequence, reccive fuch a
conftruction, as will fquare it with the {pirit, without ac+
tually contradiéling the words. - This might perhaps be
exemplified in the article of the conftitution, which
gives the power “ to eftablith an unifurm ruw/e of na-
* turalization,” Whetner this is exclufive, and divefts
the ftates of all power oa this head might be the quef-
tion; or whether it dnes not leave in them a refiduary
power to make laws for that purpofe, correfpondent
to the rule that Congrefs may adopt—fo that an alien
naturalized undcr the law, would acquire, as complete~
ly in thar ftate, the rights of citizenfhip, as though he
hadreceived the privilege in the mode: that might be
eftablithed by Congrefs. The learned and cloquent
author of the Federalift hasconcluded, that this power
muft be exclufive, becaufe the words are * an uniform
“ rule”—and he argues that the rule imight not be uni-
form if every ftate had a right to pafs laws on the fub-
jJ=€t.  But this is obviated, by fuppofing a ru/e to be
once fixed by Congrefs, and the ftates then pafling
laws conformably to it.  For it is o be noted that oc-
calons may exift, when tlie ftates may be defirous of
havirg a mode of their own in conferring the privi-
lege; and inftances when foreigners may be defirous
of drawing it from a particular flate. There feems
to. be nothing in the #enor of the claule, which forbids
) i
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3t under the modifications above.  But. what fays the

" Jpirit of the conftitution? We have already feen, that
.t is the fpirit of the conflitution to confolidate the peo-

ple of America into one great fociety of citizens to
make citizenthip of the United States, the poiitical
charateriftic ofP each individual, and in it to ablorb

ftate-citizenthip. Hence citizens of each ftate are en-,
titled to all the pri ileges and immunities of citizens.
in the feveral ftates. Now if one ftate, by conferring
ona foreigner, citizenfhip of that ftate, in the fame a&t
would' make him alfoa citizen of the United States, and

by neceflary confequence, a citizen of each ftate—here

the /pirit of the conflitution unfolds itfelf, and operates’
to probibir what feemed to be permitted by the temor of
the claufe. " It isclearly repugnant to the fpirit, that a--
ny one ftate fhould poffefs the power of making citi-’
zens in another ftate; which neverthelefs would be the

cafe indireétly, if it poffeffed the power of making them

initfelf. They no doubt may ufe their option in con-

ferring particular privileges upon aliens, within theirown
ftate—may even enable them ta hold lands—but can-
not naturalize them ; becaufe in fo-doing they create not
merely a citizen of their own ftate, but acitizen of the
United Statesand a citizen of every individual ftate in

the union. = The caufes then, or neceflities, which will

lead us alfo to the motives and views, thatgive birth
to the prefent government, confifted in a general relax -
ation of public and private principle throughout the
flates; impotency in the federal head, and an alarming
felfithnefs among the members, accompanied with a
difregard of public and private rights. The licentiouf
nefs of a revolution, and the corrupt effe@s of a war,
had debafed the morals of men, and weakened the -
force of public and private virtue. This fpirit was
difplayedin a variety of interferiag acts between debtor
and creditor ; and ‘it produced the long and fhameful -
lift of paper money laws, tender laws, laws curtailing
the intereft duc upon contraéts, and laws preventing

| : or
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or poftponing the recovery of debts. ‘The condut of
the individual ftates, withregard to their creditors, wag
but the counter part of what was authorifcd and prac-
tifed in private lifte.  Their faith had long been extin=

uithed —no contract regarded, nodebt paid, no con-
tract complied with. 1n this decay of public and pri-
vate juftice, the ftates among each other, and the ci-
tizens among themfelves, were verging faft to diffolu-
tion and anarchy—while from without we prefented
ourfclves a divided people, ready to fall a prey to the
firftinvader. Alarmed at their ituation, like a peifon
fuddcnly awaking from a fleep, in which he had been
walking with heedlefs fteps upon the brink of a precie
gce, the people of America came to an awful ftapd.

appily for them, and for pefterity, the jun@ure was
improved by forming a conflitution, for the purpofe of
a *“ more perfect union, for 1oe efablifbment of jufiice,
 for the infuring domefiic 1:anquillity, tor the providing
* for the common defence, for the promoting of the
“ general welfare, and for the fecuring of the bleflings
of liberty to themfelves and their pofterity.”

The re-eftablithment of jufice, the wantof wlhich
was one of the principal misfortunes complained of,
formed therefore, a part of the fpririt which produced
the prefent government. How far did this {pirit extend ?
Was it for the purpofe merely of eftablithing private
Juftice between man and man? Ordid it extend to the
cftablihment alo of public juftice from the fiates and
their governments? Was it a fpirit, which conlented
to leave open all the avenues of public fraud ard injuf-

" tice, and check the prevalence of private fraud only.
Such a fpirit would have been inconfiftent and abfurd!
But the senor of the whole conftitution will anfwer;
* No ftate (ha!l coin money; emit bills of credit;
“ make any thing but gold and filver a tender in pay-

“ ment of debts, pafs any bills of atainder, expcft
“fakq
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“ faQo law, or law impairing the obligation of con<
* tralks.”

Every one of thefe dire€t prohibitions, which have
no other obje&t than the fuppreflion of flagrant injuf-
tice, lie immediately on the ftates themfelves in their
political capacity ; and have no reference to the indivi-
duals who compole them. Ingenuity it{elf cannot give
them fuch an application. In truth what have we gain-
ed by this boafted conftitution; in what do its virtues
confift, why fhould we efteem it, to what end {upport
it, 1f it is not ftrong enough to guard one part of the
focicty againit the fraud and injuftice of the other part;
as well as every individual,in each fociety, from the in-
juftice of every other individual in the fame or any o-
ther fociety.  Juftice is the end of government; itis
the end of civil focicty. Wil injuftice be the lefs odi-
ous or the the lefsdeftru@ive becaufe it1s received from
a ftitcinftead of an individual; becauf=it is dealt out
in the abufed forms of civil adminiftration, rather
than brought upon us by the praltices of private chi-
canery ? Canit be believed that the conflitution fetting
out with that important declaration of its ends meant
only to vapeur before the imaginations of men, and.
leave at laft the moft formidable fource of injuftice
where it found it; and the people who were to fuftain
its effeCs to the pitiable remedy of petitioning ta the
courtefy of the flate governmen:s for one of the moit
facred and precious rights which fociety can corifer?
But we are told ( Obfervations &c. page 37 ) that each
ftate is fovereign; and that ** a fovereign ftate can ne-
““ ver confent to become a party before a foreign® tribu-
n2l” 1f they cannot confent, i is clear they canpot
be compzlled.  But what isimplied in this fovereignty
which cach ftate poffefles? Isit a foverezgn power todo

’ as

Pe—

* I pzriume the author cannot intend to apply the
word forzrgn to the government of the United States,
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as they 'pleafe? But the conflitution contains both poé
fitive and negative injuntions upon every ftate,

" Surely, as far as thofe injun&ions extend, the States.
are not fovereign, but arc fubordinate. Do thefe injunc-
tlons lie on the people only ! The conflitution: explicit-
l’{ declares the contrary.  But fays ~ar author, though
the interdictions lic on the fates, the laws a& upon the
people; and if they obey an un-conftitutional at they
will incur the punifhment of the federal government,
Our author has carried this idea (o far, as to fuppofe,
that if one ftate fhould declare war of its own accord,
the general government would have no other prchibi-
tory method, but to hang the ciuzens, who fhould ac-
ouiefce, for treafon and murder. Admitting however
this direful dotrine, in all its latitude, we ftill muftown,
that if the people of the ftates, are fo ftrongly bound by
a federal law, the government of the ftate is bound with
them. Tod=ny this would be at once to eftablith 1m-
perium in inperio; and to contend for the abfurdity of
equal fovereigniy—2n idea that cannot be exprefled with-
outa folecilm in {pesch. If then the government be
Lound, whentver the people are bound, we muft con-
fe's, that as well the government, as the people, be-
comes anobjet of federal legiflation, They can, there-
fore, conftitutionally commendor interdi&t the perform-
ance of an a&t by the ftate; provided the law, which is
made, for the purpole, be purfuant to, 7that is confined
to the objeéts contained in) the confitution. Itis no
obje@ion to afk how a {late fhall be punithed for difobe-
dience? Oncelatitude is indulged in framing fuppofiti-
ons of {tate delinquency—it may be afked how they
fhall be compelled to appoint electors for prefident ; to
elect fenators, and the like delinquencies; each of which
would threaten the diffolution of the government itfelf?
byt each of which involves an un-conflitational fuppo- .
fition. As well might the conflitution have prefcribed

a mode for urying a whole ftate for high trcafo'x;l; and .
- mays
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~ have declared the punithment—as to have noticed cafs

of this kind.
But this isin fome degree digrefling from the point
immediately before us. ltmu® be clear, that in efla-
blithing juftice, the conftitution intended public as well
8s private jufiice; more efpecially as we find in the fame
claufe another declared obje@, viz. * to enfure domef-
"% tic tranquility ” How can domeftic tranquility be pre=
ferved or enfured, if the conflitution provides no ftand-
-ard, but arms, to decide the difterences between twa
‘ftates, or between one ftate and the citizens of another?
I will (uppofe for fake of illuftration, that a difference
hasarifenbetweentwoftates, concerninga portion of ierrie
toryj one ftate demands it of the other, who perfifting
In her claim, refufes togive it up. Who fhall decide
between them? Not the federal government, fays our
author, becaufe one fovereign ftate cannot confent to ke
fubjected to a foreign tribunal. The appeal lies 10.arm;,
and that under a conftitution, which profefles to enfure
domeftictranquility! It moft furely beconfidered asa mcft
fingular method of preferving domeftictranquility, by in-
ftituting the fword as the conftitutiondl umpire of dif-
putes¥®. I rather fufpedt, that this method being dreaded,
and its approach difcovered, gave thé moft powerful
ftimulus to the people of America to form the prefent
government. = The (pirit of dif¢ord was going forth in
its might—it threatened foon to produce diffentions
and difputes—the people faw with terror, that there
exifted no common tribonal; but that of armj, to which
an appeal could be mede, and from which a decifion
could be obtained. It is true, the old federai ccmpaéy
contained an illy defined provifion ; but thai, with a!l
the reft of its provifions, having crumbled into fecble
atoms, fcarcely capable of fu%aini_ng the empty pa~
geantry of its tottering forms, made it idle1d repofs

an

13

f vid, ¢ gbfervations, &c.”’ page 37.
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any hopein a femedy from its interference. Néverthts
lefs, it may be remarked by the way, that even undet
" that confederation, which referved to each ftate, in the
- mofl unqualified manner, her original fovercignty,
court was provided, and ih one inftance was actually
conflituted todecide a controverfy beiween two flates,
“relating to territory.  Upon full hearing of both pas-
" ties they decided the right; and the decifion was ace
- quiefced in by the high-fpirited ftate againft whom it was
given. Surely a common tribunal of juftice is not
"more inconfiftent with our piefent partial confoli-
dation, than with a mere confederacys And yet in
‘conftituting it, even under her former confederacy,
America did not a&t without precedent, both tn ancient
“and modern times. I will mention but one of each,
The Amphyctionic and the Germanic confederacy,
both included in their fyftem a federal judiciary; 1o
which the political members were amenatle, and which
took cognizance of and decided their differences.—lt
is true, that the pra€tical procefs of the inftitution in
“both, did not fulfil the plaufibility of the theory ; bnt
this arofe, not from any abfurdity in the thing itfelf,
but from the feeblenefs of the ties which bound the
compa&t—an experience of which, in America, has
induced her to abrogate, as vifionary, and ineffe€tual,
a mere contederacy, and tointroduce to a eertain exe
tent, the more effeCtual principle of confclidation.

I cite thefe inftances, and employ this reafoning, not
to evince the expediency of a common judiciary among
confederated ftates; but from. the poflibility, proved
by the fa€, of its exiftence among fucb, to infer (and
1 think the inference a fair one) that it is not inconfif-
tent with the principles of our government, which to s
confcderation of the flates fuperadds a confolidation of
the people.

I think, that by this time, I am warranted in the

conclufion, -
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cenclufion that as well the principlez, as thé fpivit'and -
tenor of our federal government, favor the pofition,that
the ftates, in their collective or political capacity, _are -
aad ought to beainenable to the federal judiciary ; where
they ought to be decreed to do juftice. At the fuit of
what pzifonsor bodies, and under what modifications,
isaltogether a dittin¢t enquiry. If the exprefs words
of the conftitution favar the fame thiny, I thould fup-,
pofe the conclufion to be irrefiftable. We will lafily
pioceed therefore to examine tbe words. -

The 2d feétion of article g. is in thefe words—** The
¢ judicial power fhall extend to all cafes, in law and
¢ equitv, arifing under this conflitution, the laws of
“ the United States, and treaties made, or which fhall
‘s be made, under their authority ; 10 alil cafcs affeting
¢ ambafladors, other public minifters and confuls;
*¢ to all cafes of admiralty and maritime jurifdition ;
*‘ to controverfies to. which the Wnited States fhall be
“‘ a party; to controverfies between two or more
* ftates, betwesn a flate and citizens of another flate,
% between citizens of different ftates, between citizens
*“ of the fame ftate, claiming lands under grants of
¢ different fiates, and between a. flate, or the citizens
* thereof, and foreign ftates, citizens or fubjeis.” It
goes on—** In all cafes affe&ting ambafladors, other
¢ public miaifters and confuls, and thofe in which a
** ftate fhall be a party, the fupreme court fhall: have
$¢ original juri(di¢tion.”

" Thefe are the claufes, under which the queftion agi-.
tated arifes—a quettion, which [ will venture to fay,
never occurred to any man upon their fuft perufal.
Wi ithout tautology, or circumlocution, the conveation
have exprefled their meaning in the moft unequivocal
manner. A perfon muft be indebted for Lis doubis,
folely to the fubtil operations of his own mind; exci-
ted by a predetermuination, if poflible, not to believe.

The obvicus meaning of the words 1"eparately,&hq

“ my
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muft firain through clofe refiners; the import of each:
bran -» mult be warped by arbitrary diftinctions, or
foroeu .ato narrower limits, by far fetched principles,
p:otracted beyond their natural limits; and the f{pirit
of the whole claufe muft be fubverted from the ample
and national provifions it intended, and confined to s
paltry-operation upon fpecial cafes. Such a perfon lays
Kimfclf under the neceflity of arraigning the conven-
tion uader a diret ¢harge of inaccuracy and obfcurity.
He muft fay that they have left their medning at leaft
doubtful toordinary men ; and (o exprefled that it can-
not be attained, but by a painful procefs of fubril dif-
quificion. In fat, the meaning can fcarcely be (ad 1o
be doubtful to ordinary readers ; for they immediately
apprehend, from the words, that a ftateis as liable to
be fued, in the federal courr, as an individual. But
our 2uthor contends, that a ftate cannot be made a par-
ty defendnt except by voluntarily entering herfelf as a
co-defendant with fome of her citizens, who have
been cited thither, and who claim, or juftify under her.
That where, in obedience to her laws, or in reliance
upon her grants, or fome of her engagements, he be-
comes obnoxious to the federal judiciary, the ftate may
cond-:fcend to compaflionate his cafe, and to prefent
her(clf before the fupreme tribunal, for his countenance
and f(upport. If the may do this, the may alfo negleck
it; and abandon the unfortunate litigant to the fate that
may await him.  If therefore, one ftate have a caufe
of controver{y againft another flate, the may arr¢f a
firgle individual of that ftate—and he muft be com--
pelled to fland the fhock ; unlefs his own ftate sbink
proper 1o embark in the caufe, and lend him her fup-
port. In founequal a conflict who could ftand ¢ What
citizen, whofe private fortune would not be ruined?
A perfon inhabiting an acre of difpured territory, might
be called to fupport the right of the ftate to the whole,,
or be mul& in an actica of trefpafs, and loofe hli: ﬁ‘ccz-;l
i , o
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4

. bpld befides. He might invoke the juftice ofhie Wn&gﬁc

to lend heraid; but fhe might choofe to fleep, and
fupplicant hands would be fpread in vain. If he.
fhould object before the tribunal, that the ftate cagbt tqj
be calledin 10 anfwer for her own territory—=no, he is
told, your ftate is above the reach of this court, an i’
you "muftftand alone. If this is true, let our authot™
demand of the convention, and it is a qucﬂ on which.
he cannot refrain from atking, wky did you in meaning fo'
Iistle declare fo much? While you only intended, that a
flae fhould have the privilege of vouching for het own
citizens in the federal court, and that at her own plea-.
fure, you have exprefled yourfelves {o inaccurately, as’
to almoft give the ympreflion, that a flate may be :mplea—
dcd as a party. Nay, fo great a bias have you ngcn
the words towards this, that their moft obvious import;
is that which you never meant; thlc your real mean-’
ing lies fo deep, that none but a mctaph)ﬁcnan can |
dive and briag it up.

To this reproach, the convention would probably re=,
ﬁly. none but a metaphyfician could poifibly. mifcon-,

rue our meaning—our meaning is plain  but it is of<
ten his part to begin upon that which is plain, and.
leave it, at laft, pcrplexcd in doubt and and unccrtam
ty. True philofophy isalways willingto begin in cfQuBt;
but itis a paint at which it feldom leavesoff.

But let us now take a more minute furvey of tl}e
words; for they are the fureft and fafeft ftandatd. 1o re-
fort to. Any conftruction, which abfolutely comtac'
ditts them muft beerroneous.

They do not pretend to organizs the court, " much
lefs ta prefcribe 1ts proceedings. They fet out with
defining the judicial power—their object is to mark _its
extent. Without commenting upon every branch of’
this comprehenfive fentence, “I thall only fele€t thofe
which appeer tohave a rcfcrcmc to thc argument un-’
der difcutfion, a i

I. t
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¥. # It thall extend to all cafes arifing under thiy
¢ conflitution, and the laws of the United States.”
I muit be under a great miftake if it has not already
been evinged, that By 1bis confisusics every fate in the
unian, ¢ 4 fiate, is fubject tq the laws of tbe Unmited
States.

‘They may, therefore, pafs laws, dire&ly abligatory
upon each ftate, If underone of thofg laws, fo pafled,
a cafg thould arife ; that cafe, and neceffarily the fiaze,
relative to which it fhould arife, would, from the very
terms of this clzufe, be fubjeét to the judicial power,
It would be abfurd to fay, that a law made exprefsly
t6 bind a ftate, in its collective capacity, muft take its
operation only upon the individuals. k no doubt
would bind the individuals alfo—by the fame rule, that
s a thing is to the whole, foitis to all the parts. So
alfo a law made,” with a dire& view to the people,
would bind the whole ftate—by the fame rule, that as
a thing isto all the parts, fo it is to the whole. The
sefult is, that in the former cafe, the law would have
an obligatory effet upon all the people, becaufe it
dire@ly bound the whole fate; in the latter it would
ave the fame cffe@ upon the fiate, becayfe it directly
bound all the people, But it is not to be inferred from
hence, that the cafes are cxaétly fimilar—becaufe the,
pofitive operation of the Jaw may be upon the one,
with only a prohihitory negative upon the other. Thus
if the ftateis commanded 10 do a particular aé&, the
people are prohibited from counteracting the injunétion
of the law; and vice verfa, where the people are com=
. manded, the fate is prohibited frum doirg any thing,
that may render the commana abortive.  Thele princi--
" ples are fo plain, thatit would be unneceffarily tedious-
to illuftrate them by examples. However, were there
nicthing elfe in the conftitution, but the words we have
cited, fuppoited as they are by the above principles
and reafoning, I fhould affest the affirmativeef the quefs

o tion,



( st}

_-Adn, under difctflion, withlefs confidence. - They e
well employed, a» auxiliary arguments, but perhaps,
could not fland firmly alone. . After defcribing what
va/es the judicial power fhall take cognizance of; it
proceeds to determine what controverfies fhall appertain
to its jurifdi€tion—thus,

2. ** To controverfies, to which the United States
¢ hall be a party; to controverfies between two or more
“ ftates.” Here the variation of the phrafeology leads
direQly to an important ditinQion, which governsand
elucidates the fenfe of the claufe. Why are differens
words ufed in {peaking of the United States, from
thofe ufed, when fpsaking of the individual ftates? I
fhall afk in another place, why are the fume wirds ufed
in (peaking of the ftates, with thofe, which fpeak of
citizens of different ftates? Butto anfwer the firft quef=
tion. The convention knew that the United States
could never be fued in their own court. The princi-
ples builiupon, by our author, had their full operartun—
that a fovercign flate could never be culled to anfwer in
its own tribunals. But the United Siares may fue;
may call others toanfier, and therefore might, in that .
way be a party. They may profecute crimimally or
civiily. Ineither cafe they are a party. Andthe cog-
nizance of caufes, in which they profecute, as well as
thofe in which they may, though not asa party, yet
incidentally be concerned, app:riains with obvious fite
nefs to the fcderal courts.  Why did not the claufe go
on, and fay, “‘ to which a4 frare thall b a party 2" Be-
caufe, it would by ufing the fame words, have feemed
to put each flate upon the fams feoting with the United
States; and (o have given birth to the doétrine, that a
ftaie can be no otherwife a party than as the United
States—that is a party plainuft.  As thiswas not inten
ded, they varied 1be pbrafeology from that which fpoke
of the United States, to that which fpeaks of the fiates
themiclves, and (what is very unportant in this enquiry)
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Bf fidivaduals. 1t accordingly adds ™ to controvetfief
between two or more flates.”” Now let me afk, how
-a-controver(y, in a tribunal can fubfitt between 1wo f1ates,
unlefs one may be plantiff or complainant, and the
-other defendant? Will it be fatisfaCtory, or even plau-
fible, to fay that a citizen of one ftate, may implead
the citizen of another ftate in that courr, and the ftates
may be reciprocally interefted in the fubject of litiga-
tion, and therefore ftep forth to the fupport of it, and
thus become a party ? [ alledge, that this would not
technically make either of them a party. At moft they
would come under the denomination of privies. And
could this becalled, in the fenfeof the conftitution, a
controver(y between two ftates ? Noit would be a con-
trover(y between two individuals, fuppeorted and en-
couraged by two ftates. Itwould have been a misfor-
tune, indeed, if the conftitution had authorifed every
individual in each ftate, to bring forward into litiga=
tion, theintereftsof that ftate, when and how he plea-
fed—or to have authorifed any two, and of courfe evea
ry two colluding individuals, in two neighbouring ftates,
to harrafs the repofe of cither, whenever they pleafed,
by perhapsa fictitious litigation touching its territory
or its interefls, in the federalcourt. Who can tell how
far a licence of this kind might be extended ; and what
confequences it might produce? What fhield or guard
would the ftates have againft the combinations of indi-
viduals? Each ftate muft have an agent conftantly
watching in the federal courts, to give notice of thefe
difcuflions—to prevent her interefts frcm pathing with-
out ker knowledge in rem judicatam. Or each ftate
muft interdict her citizens from bringing fuits in the fe-
deral court, until licenced by fome ftate tiibunal, who
muft previoufly have examined the grounds. But fuch
an inflitution, would be putting it in the power of the
ftate to negative the cegnizance of the federal ccurtj
sad to ftrip her citizens of a right conferred upon tbhem
Y
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By the federal conftitution, . to {ue there, Or fhall the:
federal court, whenever the rights of any fiate come:
into litigation, fufpend proceedings, and call the ftate
to come in and d-fend ?. Fhis would be at once making
the {tate a party; the very thing difputed. For what
is 1o be done if the ftare difobey the admonition ? 1 he
court proceeds o jadgment. That is a judgment by
defuuls —the ufualand ordinary proceeding where a par-
ty refuies to appear; and the threatened penahiy winch
inforces the appearance,  Thus we find, that even by
indulging the conftrution contended for we cither
tnvolve the fyftem into inexincabl: dfficuitics, or
bring it by the natural courfe of things into the very.
fame fituation which the conftiution evidentl 1tends.
What cocrafion was there then for the fiamiers 10 ke
the circuitous way ? If feveral .balls lie in a range, a
blow given 10 the fuft, in the fcries, w I os nec tlarily
impinge on the laft, as though that laft had received
the biow in the fuft inftance. To makea ftate a pany
in the fuft inftance, in a dice€t way, 1s far more fin~
ple and in every view more ¢ligible than by circum-~
vention, or indireétly drawing into difcuflion their ¢~
fentizl interefts, and that at the inftance of every par-
ty, who gives colour to his pretences, to.keep them al-
vays in a painful ftate of vigilance, or always aéting
cn the detenfive.  But [ refort to the words; and unuil
it is (hewn how a controverfy can iubfift betwecn #wo
JSates, without the one being plantift and the o:her de-
fendant, fhall think myfelf well warranted in cor.c'u-
ding, that by viriue of thofe words, the ons inay fie
and implead the other.  Should this need 2ty conliie
mation, | will obferve
3. That the judictal power extends to
““ verfies between a flate and ernizers of another flate,
Our author would coatend rthat 2 ftate can no orher-
wifc be made a party, than by the i1adiredt means of
fome cf her citizens being mpleeded; reiaiive tu mat-

=X

lLL.;

[ coptr e



( %)

ters concerhing her interefts at large.  But why are the
two cafes feparated in the cunftitution—do both mean
the fame thing? If fo, it was a piece of idle tauto~
logy. In the claufe immediately preceding, we have
the cafe of a controverly between swn fures~here
besween a ftate and csizens of amother fiate. But fays
our authur, this only intends that a ftate may fire the
citizens of another ftate, but cannot be fued by them.
To this it isa fufficienit an{wer to fay, that rights and re-
medizs are always réciprocal. It is an odious doélrine,
that a ftate can compel juftice from the citizens of a
ncighbouring ftate; but may withhold it from them
dusing ber pleafure. This abfurdity muft turely have
fprung from the excefs of theoretic fcruple, or & blind-
ly devoted homags to the idul of ftate fovereignty,
It wages war with that divine principle, wnich hes at the
* foundation of the conftitution, of eftablithing juftice
and enfuring demeftic tranquility.

It extends to * controverfies between citizens
¢ of different fltates, and beween citizens of the
¢ fame flate, claiming lands, under grants frcm
¢ different fiates.” Here, in this laft claufe, the
very cafeis exprefsly provided for &y sifelf, which our
author contends to be a general principle running
through the whole—that is where ftate rights may be
involved in privare litigations. Why need this have
been exprefled, if it were {o violently implied in all the
reft. The very exprefling of it is a palpable evidencs
thatit was neithcr implied nor intended, in the antece~
dent cafes,

5. ltcarnot be remarked, without adding confider=
able weight in the fcale of this argument, that the {ame.
- phraleology is ufed in defcribing the juri(di®ion when
it {peaks of a ftate, 2s when private perfors are the
fubject; from whence linfer, that private perfons and
flatcs ftand oa the fame footing in the federal courts.
The T]aited States being a party, is fisft fpcken of by
ifelf=-~all the relt of the cafes then follow ecach other,

con-
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eonneted by a conftant copulative, underffoad and rest
ferring to one common contecedenr, * comdroucrfics
ftanding at the head of themall. .
States and indiviguals promifcuoufly fpoken of, and
evidently acquiring-reciprocal remedies againft each
ather. Now to fay after all this, thatthe on¢ is intend-
ed only to poffefs the priv:lege of fumg, without being
Jubjected 10 fuits, is furely relorting to an srbitrary of.
capricious conftrution in violation of the arrangement,
the fpirit, the words, and plain import of the daufe.
The {um and fubftance then of all the foregoing ar-
ments (which 1 flacter myfelf have been fatisfaéiosily
elucidated) is fhortly this—that under our prefent cons
ftitution, the ftates have parted with that complete
Jocal fovereignty, which they antecedently poflefled,
and as to all national objects, have vefted it in the fe»
deral government ; the principlés of which fubject each
ftate, and confalidate the individuals of all, into a nae
tional gyveroment of a mix¢d form ; which governe
ment pofefl:s legiflative, executive, and judicial pow-
ers commenfurare with the whole, and in their {pheres
fupreme and independent, That each flate, as fuch,
and each individual in every ftate, is fubje& to be a&t-
ed upon by thefle powersin their conftitutional forms;
the power of the former to uacoatrolable legiflation,
and of the latter to uaqualified obedicnce, bcinP can-
fined to thofe obje&ts, which fall under that rzfiduary
fovereignty, not parted with to the general government.
That the /pirit and zemor of the conflitution, both cone
fpire to reprefent the ftates as amenable to the fountain
of juftice, which it was a primary cbje to eftablith;
and ¢bat for the fake of enfuring that domeftic tranguilisy
promosing that gencrel welfare, and fecuring thofe Bl fings
of liberty of  which it gives fuch flattering profpeéts,
And laftly, -that the words of the particular claufe, which
conftitutes the judicial power, with obvious fitnefs to
. the principles, the {piritand tenor, exprefsly declare,
that the judicial fhall have cognizance, not only o:' ‘Ga-
s,
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fes, whete the United States may be a party, but of -all
éantroner fies between two or more flates, a ftate and citiv
2ens of anoti.er ftate, ciiizens of diffcrent flates, and
bf tie fame flate, "viaiming lands under diffcrent ftates.
“Che import, fpirit and neceflary conftrudtion of which
words are, that ag on the one hand; every ftate may
apply to this tribunal for ufiice againft any flate, any
individual, or any corporate body, in the nation; fo
they in their turns potletling-reciprocal rights, may ap-
peal to this great and paramount fource, and obtain
Suftice when it is unconftitutionally withheld bv any
ftate ; on every of which its obligations are equally
binding. - ‘ S
According to the'method propofed,  am now to an-
fwer fuch objeions of vur author, as appear to militate
againft thedoctrine 1 have contended for, This difcuf=
fion huwever, has run into fuch a length already,that the
fear of -prolixity, with the circumftances of feveral of
the moft weighty ubjetions having necetlarily fallen
into the argument already, will induce mie to circuin~
fcribe this part of the plan. * Writing for the fake of
truth, and not of controverfy, 1 thould diidain the arti-
fices of the mere critic, ' or party writer, who plumes
him{clf upon collating the different parts of a work,
and Oifting out trivial .inaccuracies ‘of theught or ex~
preflion, or magnifying apparent contradittions, or be-
flowing odious epithets-dpon the woik or the author. [
will end-avor to flate. candidly, and as precifely as pofs
fible, the (ubftance of the arguments ufed by our
author, withmy reafons for differing from him in hig
principles or his application of them ;. aad the readeg
muft then decide between us. - BRE . :
1.-Hé eites the letter addreffed by the cenvention to
LCongrefs, and fuppofing them to be *“ cpen and un+
* difguifed in their addrefs and unequivocal in their
* language™ proceeds to argue upon what is there exy
prefied; and from thence to draw his conftruction of
' C » : ‘the -

A
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the copftitution which it accompanied. - This le:m,u |
‘po partof the inftrument by which this governmeny
was ereted—it poflellcs no force and fuorms no auchoy
rity. Had the language of it been utterly repugnan
to the conftitution, it would not have invalidated,. uui
if parfectly confiftent, would have added no we;gh; I
one fingle article or provifian of it. 1 objeét o thig
mode of argument, not becaufe the tenor of that letter,
rightly coniidered. militates in the fmalleft degree, with
the conftiuction L contend t¢, but becaufe it is 1aking
g latitude, whichin fuch momentous qucfhons it would
be dangerousto indglge. '
* 2. Qur author (in page 29) aﬂ'erts, ‘ that there is
* nom:an betweeq a corporation and a fovereign go=
* vernm:nt. Every body poliuc, muft in its natare
“ be a fovereign power, of a mere corporation ; a8
¢ every man, m A cml fpcw;y, muﬁ: be afovercsga
* orafubjec ‘

He then procecds to fhew, that the feveral. ﬁateq

mufl be fovereign ; becaule they contain local citizens
fhip, becaufe treaton againit the feveral ftates is nRene
tioned, (which he alledges involves the idea of a /fove=
reign power agawft whom it may be committed)and bes
caute Congrefs are expreisly in.vefted with the exclufivy
legiflation over the-ten milesfquare; which would be
unneceflary, if they poflefled, and the ftate were dwef~
ted of, the generalfovcre:gmy -

By the fentience abuve cited, * that cvery body poh-v
tic muft be a foversign power or a mere corporanon ’
he cannot avoid the mference that every ftate in the
-union is a mere corporamm-—mafruch as the cony
.ﬁnmnon of the United States, and the laws and trea-
gies wich may b: made under it are sbe Jupreme law of
the 'ind. This neceffarily implies fovereignty; and
yet | tlacter myfelf that L have already {ufficiently (thewn
th - mappiicability of theerm corporation to the indi~
yidual ftates, by a companfon of. the ingredients which

. enter



( )

enter into the formation of fuch g body. We theré
fiw that of thofe ingredients, the greater part applied
gather to-the national than to the flate governmentsy
dnd that fuch as did not apply to it had no relation to,
elthen It could not, indeed, be pretended that the fe-
comes under that denuminationn ; but

:‘y ﬂicwmg that it comes meareft 1o 11, the :mpropnety
applying it to thé ftates becomes thanifeft. If this
reafoning be juft, we (hall find in each of the ftaces, that
vety mean between a corporation and a fovereign go»
vernment, which our authér denies potcntially to exift,
It is clear they are not corporations ; equally fo that they
tre not the foveresgn goverminent ; and yet they are bow,
dies politic. I the diftinction of citizenfbip conflitute
t fovereign government—the United States potlets that
charalter—each reprefentative for feven years, and
esch fenator for nine ycars muft have been ** a citizen
of the United States.”  If the being capaile of having
Préafom committed againdt it be fixed upon as a ciiterion
of fovereignty—ttill the Un.ted States poflcfs iiem.\ut,
3. 8=%. 3. ** Treafon againft the United States thall
& confift only in levying war- againft them, cr in ad-
‘¢ hering to their enemies, giving them aid and coms.
fort,” - As to exclufive Icgrﬂanon it proves nuthing ei=
ther way. Now we find that the ¢riteria of fovercigna
ty fixed on by our author, apply toth to the Uiited
States, and to each individual flate; and this would
make them reciprocally the depofit of the fovereignuy ;
which he very juftly declares (in page32) to be'acon-
tradi€tion in terms. The difficulties arifing on this quef-
tion, Itruft, I have already reconciled by employing
the diftin@tion as to the objeéls of fuvereignty. The
ftates are fovercign within their fphere; the’ United
States within theirs, with this difference, that where
the latter are fovcrcl"‘n, the former are fubordinate. ,
It is manifcft, from what has been already obferved,

tha (= ufe of. the term corporation, with reference to
' the
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the State governments, is altogether arbitrary .and unid
" warranted, the anxiety or alarm which it -has created,,
void of foundation, and theanalcgicalinferences drawn
by our author, unjuft and inconclufive. Hence n_y,ilj-
be immatcrial w this aroument, whether a corporation:
can be fued, in what cales, by what procefs, to what
end, and with what effect. . '

3. In page 32. He infers, that becaufe Congrefs,
in their laws eftablithing a judiciary fyftem, have provi-
ded no meihod for fervice of proce(s upon the fates,
thev conceived fuch fervice to be inconfiftent with the
government'they were adminiftering. It is not-ufual,
and I apprehend not correct, to infer the xos-sxiftence
of a power from the temporary mon-ufer of it. Have
Congrefs already organized, or uled all the powers de-
legated in the conflitution ? Teke one fingle inftanceas
a ipecimen of hundreds. Have they availed themfelves
of all the modes of taxation, which the conftitution
gives them ? and fuppofe they fhould not find it necef-
fary for a century to come—would this be a ground to
qu:ftion the power or the nght? This argument wants
plaufibility even on the firft bluth. The next, however,
deferves alittle more difeatlion, ~

4. He proceceds—** In order to compel a- body, or an
“ individual, to anlwer for a debt upon a legal procefs,”
“ there muft bea party to complain ; & tribunal tocom-
* plain to, invefted with power to decide ; authority to
‘ compel the appearance of the party comphined a-
““ gainft, and ftrength to enforce a compliance with the
¥ decree which fhall be made.” Thefe pofitions, in
the abftradl, are all true; the error lies in the applica-
tionof them. Abftra propofitions, incautioufly or
fuotilely applied, are generally the moft fruiiful fources
of errur, and the moft dangerous engines of iophiftry.
They gain upen the mind imperceptibly, under the:
feductive impreflion of their original plauhibility ; and
fyrprize it into concludions te which it meyer exp-Ged
to aﬁtnt. ' P 'ha :
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. "l'hss prdpoﬁuon fetsout with placing tbci’rcfs vipon th?
mrpnlfory power of thetribunal. ** In order to com=
® pels bady, &c.” The queftion is embarrafled in the
firt infiance, with introducing the lat fuppofition,
which ought ever to be made—the contumacy of thé
fates againtt this branch, or any bianch of the fcdenl ‘
governmem
Are we to refort to this ﬂandml in ozher cafes, (nd,
on other queftions, inorder to determine the power and:
the rights of the federal government? Does it poficfs
no powers, and on the ftates are no duties nmpofcd but
what the confiitution has provided acompulfory method
to guard and to enforce? This would be laving the
foundation of it in force, and not in contraét. The
conftitution fuppo’zs compliafice, and not refiftance.
He ought to have.begun his fentence in this way “In
ordet to conflitute a Jegitimate fyj1em of judicature; for
fuppofing the (yftem legitimate or couftitutional, all
queftions as to the mode of action are purely leglﬂauve
Let us then fuppofe fora moment, that all the particu-
lars enumnerated by our ‘au.hor are neceflary—we will
exariine then apart with reference to the conftitution-
8l powers of the general government, and fec if they
prefent any obft:cles to the conftru&ion I contend for.
1. There muft be a party 1o complain. This is an elemen-
tary propofiton—an axiom in jurifprudence ; and there
is another equally obvious and felf evident, viz. sbat
there muft be aparty to be complained aganft. 1 draw one
plain infererce from both ; which is, that whoever com-
plains, and whofoever is complained againft, are, ftnctly
fpeaking, parties 1 the fuit; and of them it may be
ﬁld in the words of the confiitution, that there is &
* controver(y between” them. Now the inftrument
fays, that the judicial power fhall extend ** 10 controver-
* fies between two ftates, a ftate and the citizens of ane
other ftate, &c.’” Andit follows, that as well a flate,
&8 its cizizens; may be a party 1o complun, and any
other fkate a party to be compleired againyt,
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: 8. There myfp be a bribun 1l 10 complain to, invefled wilh
- ‘gower 1o decde. That tribunal s she fopreinc Fedess]
cour:, which is, by the conftitution,: - igvelted wuh
what? Not with the privilege of being chofken by s
Rate * 10 be arbitrators to whom the diipute may be re-
% ferred --not with the liberty of acqu rihig a. tranfient
delegated jurifdiction over a particular cafe fromd the oce
cafional grant of one or m.ore flates pro bac vice—bug
with the, p nwer (the ftrongeft word that couid be ufed)
over the calcs which are therein cnumcrated. Surcly
this muft mean a power 10 decize. ;
. 3. Aurbrriiy to compel 1ve appearance of rbt pdrt] comh
plained againft ; and B, engib 10 enforce & complmu? w:ﬁ
the dectee that foull be made. ,, .
. Here we muft dlﬁmgutfh as fo thcd ﬁ'cr nt kmds of
appearance, -and the modes of compe:lmg it in 3 courg
of ‘juftice. , In America we derive our jurifpiudcnce
from the common law; énd from thé cirillaw. in Eng-
Jand, by the common law, the firft procecding is by an
original writ, which is a motiont 1o do juttice, or ap~
pearat court, and thew caufe wherefore he  réfufes,  If
this be not wmp’wd with, the nexc is ifi forhc meelure
compulfory, and i called an atachment o p-ffe By which
the ﬂvenﬁ‘mkes certain goods of; the dcfcndam which
are forfeitedif Lie do not appcar. Next follows ¢ d/ ringas
or diftrefs infinite, by which hisgrods are tuken;. from
fime to tirhe, umul he is %{adu:\ll) ﬂnpbcd 6F all his pof-
feflions, unlets be comphies with the mardate. It is up-
necellary 16 gmmmhewdwus detail of innovations, to
deduce, the imcans by which a capial adre/pcﬁdmlum bes
came at laﬁt e orumar) modc of commmcmg g fuit,
fince no appl cationt of it could be made to a_flate,
wlich upon the fume principkscould not be. futye&cd
tu the procels of out- lawry. Peers of the réalm; mem-
bers of parlmment, ahd rg:pommr: are pmlleg(d frem
botr—the procefs againt them being fummr6ns and
diftrefs infnite, inflead of acapias. and by the fame
G - nule

.
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fule that they cinnot be arrefted, they cannot be hell 8
bail. Lattesrly, however, a mode has been adopied in
England, which, as far as my. obfervation has extended,
has been generally imirated in America, more fimplg
and equally efficient with the rigid mode of diftrefsg
which is, upon ferving the defendant with procefs, if
he refules, or negle@s to appear and controvert the plainse
tiffs claim; to prefume thessfrom, that he admits the
claim to be juft; and to granr whatiscalled a judgment
by defaule. In England the plainiff files commoq
bail (which-is nothing butamode of entering the ap-~
peararice) for the plantff; and then procceds with his
. fuit  In America that fornnty i§ not obferved, being,
in fact, prefcrved m England for the oply purpofe of
fccuiug to.the different officers, thofe fees Wl;iéfn they
would be entitled to, in-(afe the defepdant had appear-
ed, It may he cbjeczd, -that this i§ not a mode of
enforcing the appearance. True—but if all the ends of
an app-arance afe obtain-d by it, what fabftantial im=
-pertection does it iiclude ? _ : |
“The ciwil law correfponds in fubftance with the com=
‘mon law—if the party do notobey the citation mitrftur ad-
wverfarius in poffejonem bogerum ejus.  In the. chancery
procecdings, the bill, after obfiinate default, is taken
pro conféffo.  Now therefore, whether the fuit proceed
tq ajudgment by default ac law ; of the bill be taken,
pro eonfefln, in cquity, the refult is the fame—the right
is fully 2nd uhimately determined. Let s now ap-
.ply thefe. priaciples.  Although I wiil not deny, that
Congrels, in adjufting the judicial fyflem to contrcver-
fics, to which a ftate may be.called to be a party, have
the conflituiional power ot enforcing an appearance by
diftrefs, fuch asfeizing or fequeftering the property or
_interefts of the cbitinate flate; yet I thould frenucufly
conirovert the expedicncy and the prudence of the
. meafure; efpecially when fo cbvicus, and at the fame
time io effectual a mode might be adepred, in maf{ki‘ng
‘ a judz-



_q fudgment by default, the pvnahy for cmmmacy . The
ftate legiflarure would illy"anfwer to théir ‘conflituents
for the prejadice their inierefts might fuftain from being
fuffercd, through deliberate Jactes to pafs, undifcuffed
and unattended to, through the judicial decifion of the
fupreme court.  They would be accufed before the
tiibuaal of the people, of arrogance, in rifing up in
opp »iltion to the conihtuuonal authority of the fede-
ral government ; of parjury in thwarting, inftead of
fuppanmg and obeym“ that government, which they
were {worn to do when they &ook their feats—and .
of a breach of fidzlity to their conflituznts, in aban-
doning their wg,hts and iniercfls. Orif t.xc egecutive
of the fla: e, fhould be coafidered the proper reprefens
tauve of that ftate in the federal court, h¢ would be
far lefs competent to encounter that ftorm of populaf
refentment, to which fuch negligence would prcperiy
and neceflarily expele him. Ic would bz in vain to op-
pofe his private rotians of * conflitutional rights, as a
thicld to protect him. T‘1° good fenfe of the p.ople
wouid fee, that how:v\r 1t might once have been a
queftion, whether a ftaie may ve celled to aniver, if
the poim had once bzen decided by that bedy, or tri-
bunal, 19 whom the prerogative of deciling may ap-
pertain, all reliltance afierwards i is unco..ﬂ‘tunonal, snd
fends to open the: deors of civil wary which is, at all
times, an cGal enemy to their repofe, and to their k-
bersies. [he people ¢f America are, at this day, too
much erlizhtened to be gulled by their rulers into a
belif, that in thwarting conflitutional powers, theic
interefls are to be advanced. While on the one hand,
they wijl rally round their ftate flandard o check tha_
piogicls of lawlefs rule in the federal governmeat;
they willy on the othe., frown into infigniticance cvery
demagoguc,and abandon’ to d:fgrace every local officer,
who fhall prefume to excite their jealoufies, alarm tule
fcars, or embroil the gov erament under falfe pretences,
Ilnfﬁ’f' N
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!mf :r, that the 2pp arance o" a ftate *1 the fed-ra]
court will be fufiii-ntly fecured, and enforcad by ma-
king a judgmn-nt by defaul;, the penilty of refutul,
Tue federal court poff:hig a power to grant fuh a
judgment,-are in poil-dion of power, fufficiznt to an-
{wes ;hat reqifite land down by our au'hssy and that by
the rule laid down by himfelf, which s good one, that
* wh-re a power is given toaQt, all nuellary correfpon~
“ dznt prwers are lmphcd in the grant.’

" Bt our awhor alds, there muft be Jire ngtb 12 enforce
a complimee with the Fecree when made. " 1 porfum: he
does ot imean that the requifite ftrengih mult refide in
the court .which makes the decree; but in the govern-
mcn‘. under swwhich the cuurt is conftituted. In this view
I aimit the po!mon “but neverthelefs, rutt be per-
mitred toindulge a’ fentimen®, which | tr ft, is not pe~
culiar o my felf —itis this i that if tue wibuaal have a
conflizutional right to make the decree, the ftate con-
gerning whomn it is madz, will n2ed no external agency
to carry it into cffect. It will appzrtain to the legilae
ture as the d2potuory of the will of the peopl: to make
provifion for a compliance. " 1 prefume that no federal
Jaws will bz pafled to provide for the cafe of a retufal;
“unlzfs thotz cates aétaally hipp:n. * That they will hapJ
pen, it is un-conititutional and irreverent 10 fuppole
b“for hand —and | add, highly improbable, alfo. -

The pople in ra: if\in(r the federal government,
furc\ did not expect, or mtund to referve to the ftares
legiftuturss, the power of controverting or oppofing a-
ny put of irs legi imateauthonty, i the cxutence of
fuch cafes, under the old confed deration, was the very e
vil complained of, and mtend-d 0 be remedied in the
new gfwc—rnmbnt, it" 15 very abturd to imagine that in
adopung;thie remedy they meant to continue the evil,

2. lotuppofe then the exiftence of fucl a cate (which

muft necc!ﬁniy b: deng g providing a remedy) is aff
once to xmpu;e to'tht Iegnﬂaturcs a dehiga to contradict

. thc :
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;he will of the peop'e, whofe will they are conftituted;
fo rcpiefent, and to advance. It containsa coarge of
freachery, in the firft inftance, accompani-d with weaks-
pefs, M ircover the (upp: fitioa mutt be accompanied
with anocher, =ither thatthe pﬂoplu of the ftate will coun-
tenanc: the Icglﬂxture, or that they will difavow their
pbitinancy. To fuppote the former, involves the ir-
teverent fuppofition, thata ftate will revolt from the
tinion. A p.rton capable of harbouring this fuppofiti-
on muft be equally capableof im:gining, that one ftate
‘will make war, form alliances, divide #felf into two
ftates, coin money—in fthore, where is the end of fup~
'Po!itions of wis kind? The fat is, they are all equal-

!y wild and un-confttitutionzl.  O.1 the other hand,to

fuppote that the people will difavow the obﬁmacy of
their lc g:ﬂamre is giving up the point,

' ‘That tlie ttate legitlatures will provide for a com-
phanc.. is fursher to be inferied from the obligations of
their oaths, and the dictates of wildom and found policy.

If the federal judiciary have the power to'-maks ade-
¢ree to bind a ftate; the legiflature of that ftate cannot
infringe the decree,” without directly violaiing the con-
ftitution, which they are fworn to fupporte They muit
not only ftand convifted of perjury, as men; but of
weaknels as politicians, * If the federal government is
inftitured for the purpofe of fecuring jultice, domeftic
tranquility, and perpetuating the blettings of liberty—
thcy muft bring into jeopardy thefe precious benefits,
whenever they weaken the fabrick on which they reft,

And as every ftate in the union yould bave an cqual
right to do the fame, they would add the corragion of
example, to the grofs meafure of guilt, which they
would incur.

4. Suppofing all thefe powerful incentives to be of no
avail (and the fuppofition is an extravagant one) the
probability that the ftate would comply, Tefults ftrong-
Iy from this—that there refides in the union an ultimate

power,
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power, which will be prompted by an irrefiftible duty,,
focompelit.  Government s fouuded on the weakncf(.
and the wickednefs of men. Muwal protcétion is deris
ved from nuiual ftrength. Fhe 1iaws are the fafcguard
of the good againtt (he bad. W hen principle is loff
in felfithncis, tentunent in vice, and public (pirit in a«
vance, the laws will then uct on the fears of the deba~
fed ndividual; and ther apprs hendacd terrors will ﬂii
mulate the o edience of biin, whom no morals can
bind, nor fenfe of dury prompt That legiflature,
thcrefore, which fhou'd be foloft to private virtue and
public fpirit, would ftul ve apt to yicld to fear, that
compliance, which no princip.c could procure, l‘ erri-
fied by the folemn account to which their conftituen:s
would fummon them——{hould they, by their dclinquen~
cy, call dosn the ftrong arm of the union to execute
tae decrees of juftice, they would not dare the conle-
Quences. Abandoned as they: might be themfelves,
they would notbe 1o hardy as to ditcard from their dehi-
berzations the honour of the ftaie, and confign to chance
the repofe of her citiz.ns, |

But it may be atked, fuppofing the worft—by what
power and in what modc, would the general govern-
ment inforce the decree ? 1am not bound to actwer this
queftion, in order to fuppourt any of the prnciples I
have been contending for—the mede, which prudence
would point out for the exzrciic of a power, muft even
? daﬁm& from the quettion, wieiher ihe power exifts.

cta few thouglits on this fubjcct inay be indu'ged. I
have already fhown, that Congrets probabiy will not,
and perhaps ought not, pals any iaw on this lubject,
until the cale occurs.  If however, contrary to all the
calculations of probabili y, and tv all the piinciples 2-
bove urged, aftate fhould think proper to “ditregard
thc_;udgmenfsor decrees of the tederal judicary @ the
occation weuld call loudly for tue inierpotition of the

general government.  An act of Congicfs weuld pro:
| bably
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. bably be paffed for enforcing the decree. If a fum of md=
ney were awarded, it might fequefter the revenues of thé
ftate, and enjoin the colle€tors 1o pay them into the
hands of commiffioners. This faw they could riot dife
obey ; for it would be * the fupreme law of the land.”
Or they might provide for levying a tax upon the citis
zens of the flate; according to the ftate aflcfiment—or
they might order vacant landsof the ftate to be public-
ly 1old. Inthefe, or {ome other wav, and far be it for -
me to prefunibe, Congiefs might perhaps cffectuate the
deciees of juftice. Asthe laws fo paffed would be.thé
fupreme law of the land, oppofition from any numl;
of citizens, or from any citizens, would incur crimi
profecution. ' -
If the rights cf territory thould pafs into judgment—
laws might, in like manner, be framed for quicing the
poiliflors fiem all impofinons by the eviétzu ftare, ang .
fromallinterferencesonthe behalf of tscitizens. Thefe
hints, however, are only thrown out, in order to fhew
that fome mede might be adopted, without prefuming
to prefciibe to the wiidom of the general govergment,
Indeed I paishaflily over them ; for my niind dwells wich
teluctince upon cales fo extravagant in the fuppofition,
and fo painful in the detal. I chenfh too much vene=
razion for the good feafe of my country, and tad
miu:h love for iis repofe, to entertaing in imagination,
a {cene fo derogatory to both.  lam perfuaded, indeed,
that the inflance will feldom occur, of a flate 1fufing
to do juflice, and being calted on that account mnto the
fupreme court; but I will never believe, until 1 fes ity
that after that court has patfed a dccree, fhe will obffi=
natcly perfitt. | . s
Our author goes on to {hew the impofiibility of & |
kingdom, orftate, being fucd inits own courts; and
appiying the reafoning to the United States, reprefents
it as aukward and ablurd, that a precept fheuld go.
forth ia the namc of the prefident, who is a citizen of
' Virginia,
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Virginia, and fcrvam of the United States, to caH the
general governmenttoan{wer belore the fuprem: court.
His principle requires no demonftration ; and the im=
pofhibility of the United States being fucd, is equally
palpable. It is vue, that no fuit can be brought a-
gainft a nation—and fuch are the United States of As,
merica. . But as the fimilitude does not Lold betw:erl
the United States, in their national capacity, and any
one of the flates in its individual, the .conclufion that
therefore the latter cannot be fued, is utterly unwarrant-
ed by the prermfcs N
I agree indeed with our authnr, that a flate cannot
called to anfwer erm.nalitur 3 no doubt they are con-
ﬂntutlonally out of the 1each of criminal procefs, be-
saule the nature of the compatt does not countena cé
the fuppofition, that any ftate, as fuch, can commit a
Cl‘lmc, S e '
Should any ﬂatc pafs a law, comrar; to any confti=
tumnal law of tle United States; her cxccutive and
Judsual are_bound b, their oaths not to carry it inta
efte€t: . Should the combine her powers, in oppofition,
to the gencral guvernment, her citizes would be rce
duced 10 obedience, cr a revelution would enfre. . A
ftate, however, mtndrawmglrrfelf from the union, is
a cafe not contemplated by the conftitution.. Ever
thing which fuppofes a diffilutizn of 1he csrrp‘:ﬂ ll/c"/} ‘
cannot be aptly confidered as a queftion. arifing under
the compa@.  Innumerable cafes of this kind may be
feigned for the fake of indulging {peculation, or cf
exercifing ingenuity; but after all thcy ferve only to
embarrafs thofe who would candidly and ingenuoufly
difcufs conflitutional queftions, and tc alirm the fearg
of the weak or the uninformed, It is equally inadmif-
fible to introduce into the difcuffion and lay any confi-
derable firefs upon the notions, entertained amrmgﬁ
encient confeceracics, the rules of mocern corporations,

the technical nicety of common law du&nnes,for the
‘ ubtil
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. “fubtil refinements of political theories. Oursis a go-
'wernment _fui generis; though in its parts it embraces the
‘princ.ples of many,as a whole it is exampled by none.
Some of its traits are peculiar to itfelf, fome are bor-
ruwed—but they are for the moft part combined in a
manner {o original, that their progretlive operation only
can fully inftru¢tusin the relative momentum of each.
‘Like a numker of unequal bodies put inio motion,
which muft be left to find their common centre; which
they would do of themfelves ina fhort time, with more
accuracy thar any calculation could attain to. The go-
vernmeat will fcon aflume its evel and unfold its ope-
ration. \
~ The profperous omensalready unfolded, excitein the
breait of the patriot, the moft joyful hopes, and infpire
the moft implicit confidence, that the féquel of our go-
vernment will be flourithing and bappy. The view
‘prefcatsa clear and gilded horizon, in which the fun of
American greatnefs is rifing with ineffable {plendor, and
-bide fair, in its meridian power, to bury the twinkling
planets of the old world, May no vapours thicken,
nor {torms arife, to cloud or agitate the peaceful prof~
pet! The event depends much upon ourfelves; we are
the arbiters of onr own fate. That fame fpirit of mu-
tual concetlion, that fame patriotifm, that fame wifdom,
which pianned and adopred our conftitution, being pro-
trated and kept alive by exercife, will infallibly realife
allour profpects. While the fountains of opinion are kept
pure, our eleltions free, and our reprefentation uncon-~
tam nated —while fattion is difcountenanced, fpecula~
tion dilcouraged, knowledge diffeminated, induftry pro-
moted, and the arts of peace culiivated—while in one
word, the laws are planned in wildom, executed in
mercy, and obeyed through princip'e, the people of
America have every thing to hope, and but little to fear

HORTENSIUS, ’
CHARLESTON, APKIL 12, 1792,



