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Much misrepresentation concerning the origin, na­
ture and object of the prosecution aga.inst MI'. Knee­
land, having been indush'iously cil'culated in various 
parts of the United Stales, some - friends of religion 
and law thought it might be useful to the cause of 
truth, to obtain the yiews and arguments of tbe prose­
cuting officer as expl'essed at the trials, and place them 
before the public with accuracy and authenticity. It 
is known that MI'. K. or his friends have alI-eady put 
to tbe press theil' account of the iiI'st trial with his 
Counsel's celebrated argument at length, fOl' on the 
trial of the appeal Mr. Dunlap read that printed ar- . 
gument to the Jury; therefore those who wish to read 
both sides of this case will have an opportunity. 
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IN THE M UNICIPAL COURT OF HOSTON, 

Tuesday, Janual'y 21 st, 1834. 
~fl'. S. D. Parker, in behalf of the Commonwealth, 

opened the cause as follows :-
In the progress of uffi cial duty , Gentl emen of the Jury, I come 

to th e cause nuw to b ~ submitted to yo ur in ves tiga t ion and de­
cision with much relu ctan ce , b{lth on accoun t uf its paillful and 
di sgusting nature, a nd beca use the -severe pressure uf the business 
uf this term uf the Court has all uwed me no suffi cient ti me for 
prepara tion in a prosecution so importa nt to t he cummuni ty, and 
so deeply affecting the venera 'lle looking per"on nnw put on trial 
for an olfence, the commission of whi ch cuuld neve r have been 
anticipated from a head silvered over with the common embl e u,s 
of age and wi sdom, You yourse lves, Gentlem en, have seen how 
assiduous and cons tant the labours of the Court have been since 
the comlnencement of thi s term fifteen days agu in the trials of 
those cases ill which the pri so ners deni ed th eir g ui It; and when 
you are informed that in the two tlays in which the Grand Jury 
pursued their enquiries I was necessarily with them all the time 
and examined one hundred and fifty Witnesses to extract the 
truth and circumstances of th e many diversifi ed cases before 
them in \,I'hich they "directed Indictm ents , and in those auditional 
cases also where they found no bill s ; when besides the examina­
tion of these numerou s witnesses, thirty-nine Bills of Indictment 
Were to be drawn on Tu esday evening and night, ready for the 
Ol'allt) Ju,'y's ,'etul"l1 til Cuurt 011 vVedllesday lIloming, many 0 

them necessarily long and complex from the nature and circum­
stances of the crillles chargeu; when you consid er that in 
this C~urt already thi s t erm an unusual number of Verdicts have 
been rendered in important trial s, in several of whi ch diligent 
and able COllnsel hav e exhausted th eir skill in cross-examina­
tion of witnesses and th ~ ir oratorical powers in el aborate ad­
?i-esses to the Jury, alHI that moreover I was ca ll ed yesterday 
1I1to the Supreme Court and oliliged by tluty as A ttorney of the 
Commonwealth, to pass th ~ wh ole day on the trial of an appeal 
there pending and furth er, that I never ·saw or heard of this 
blasphemous Libel until it IVa, sent 11 few days ago illto the Grand 
Jury room for notice..; you will readily perceive how little op­
portunity has been atfurded the Governm ent' s Atturney, (wholly 
un~ssisted in- his labours) for a proper preparation in this prose­
"c,utlon, which, from its nature, is of vital importance in a chris­
tian community, and from the crowds which throng this Hirll of 
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Justice, seems to have excited so much public interest. I had 
hoped that th e defendant upon hi s arraignment would have, avail­
ed himself of a standing rul e of the Cou rt, which allows one 
continuance to the next monthly term to all persons who art: 
bl'Ought in unexpectedly to answer fur offe nces without any pre­
vious notice of a prosecution; and probabl y the defendant would 
have taken this usual course, if he had not thought it important to 
engage in his d etence the talents of a distinguished Counsellor 
and orator, whose public du ty it is expected will soon call him to 
attend the Supreme Court of the U nited States at Washington, 
and prevent his attendance here n ext month The accused has 
therefore reqnested th e Court to appoint thi s day for his trial, 
and I hav e mad e it a rul e nevel" to ask for ,delay 011 my, own ac­
count. We have received instruction to manage th.e public busi­
ness with the greatest economy and despatch ,. and knowing . that 
it costs this Coun ty nearly a Ilundred doUars a d'ay for each day 
of this C ourt's sitting, I have felt it a bounden duty to do all the 
business I can in the least possible time, disregarding my own 
comfort and convenience. I have only to regret that the public 
duty is not dun e be tter. In the present case however, Gentle­
men, I have the conso latiun of knowing, that though the cause is 
one of the highest impol·tance , yet so g ross, indecent, and scan­
dalous is the offence, so clear, expli cit, and direct is, the law 
which is viola te d , so comple te , concis~ and conclusive the testi­
mony upon which the prosecution rests, that, imperfect as the 
preparat ion may be, the rights of the public will not be in much 
danger . of suffering. Nevertheless, the re are lIlany important 
principles involved in this cause, concerning which, in order to pre­
vent ~isa pprehen s ion and misreprese n tat ion, i t wil I be necessary 
to express very clear id eas, and as I perceive, that whaf is said 
to-day is to be written down by the d efendant's Reporter, it will 
be necessa ry to express those id eas in very accumte language . 
Those principles I allude to, are the right'> of conscience, the 
freedom of fair discussion , the liberty of the press , the duty of 
toleration, the mischief of re ligious persecution, and other inter­
esting subjects which will of course ari se , and present themselves 
for consideration. It will be Illy en~leavour tll d etail my views 
to you in the plain est and most in t~ llige nt manner possible upon 
these variou!l topics as they come up in the cause; and it is cer­
tainly a matter upon which I can congratulate you and all who 
hear me, that we live in a country, and in an age in which these 
Imbjects so essentially connected with human happiness and the 
rights of man, have been ably discussed and are generally under­
stood. 

You have perceived Gentlemen, th~t the offence ~ha~ged. in 
this Indictment against the defendant IS alleged , to be 1Il VIOlatIOn 
of a Statute Law uf this Communwealth in s uch case made and 
pr\lvided . . . 

Besides being a Statute offence, what is set forth 111 the Indict· 
ment, is also an offence at Common Law. Both the Statute and 
the pommon Law will therefore be su~jects for yo ur considera­
tion, because if in your opinion, after a full hearing of the case , 
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yon should not think it a Statute offence, you have a right to re­
turn a verdict as upon an off',ollce at Corn mOil Law, '" which is It 

part of the law of this lano, and recognized as such both in the 
Constitution of the Commonwealth, aud in that alsu uf the U nited 
States_ My cuurse tben will be to present to your nutice on this 

-occasIOn ' 
1. - The Statute Law relating to this offence; 
2, The Common La IV ; , 

S. The impurtan ce and paramount duty of enfurcing these laws, 
and punishing all viulation s of them; 

~. The testimony on which the prosecution is founded, and by 
wlllch the guilt of the defendant will be lIIade manifest. 

Gentlemen, this is not the time 01' place fo r I11 t to di scuss, and 
pronoun<:e an euloo-ium upon the lIlerits or evidences of rcli o-ion . . ~ ~ 

In general, or of ch ri stianity in particular, the wisest, best, and 
most fullv evidenced of all rel io- ions the wlJ rld ever kn ew ,' the _ 0 

r~li~ion of the men of the most enla rged , acute, patient, scrutini­
zing, and capacio us intell ects the world has evel' seen, Philoso-
phers, Schulars, Judges , Poets, Moralists, and Statesmen. _ 

I will say here what was said on another occasion by an emi­
nent advocilte, (E r~ kine, in Thomas 'Vill iams' t ri al, 26, How. 
State 'trials, p. 66 1) _ ''In thi s stage of the proceedings, I sha ll 
call for r~verence to the sacred sc ri ptures, not from their merits, 
unbounded as Ihey are, but from their authority in a christian 
country hot -from the obligations of conscience, but from the 
"utf;S of law ;" premising, that whateve r your own opin ions lIIay 
be upon the expediency of the law, you cannot usurp the province 
?f the legislative power and repeal that law. The real question 
IS wel[ laid down as follows: The business of a Juror is not to 
c?nsider what is the-kind or degree of to leration wh ich he wou ld 
Illmse lf be inclined to extend, but what is that which the law has 
granted not what he would do if the question we re left to his 
Own di scretion in the exercise of hi s duty but what the 1-.egisla. 
tUre has authorized or forbidden. S Merivale, S99. "The gen­
eral faith is th e sa nction of al l Our moral duti es, and the 
pledge of our submission to the sys tem which constitutes the 
::State;" and if our Constitution and Laws are to be prese rved , it 
must be by preserving that general faith on which they are based. 

'\'" e have then a po~itive , delillite Statute Law, which it is our 
duty to enfo rce. It was passed on the Sd July, 1782, and is en-
titled " an Act again-st Blasphemy.'" , 

(The whole St<ltute was here read .) , 
It is possible that the meaning of some worus may be question­

ed. Their signification will there fore be taken from the best 
Sources . ' Dr, Webster in his Dictionary says , To blaspheme is to 
~tter lliasphemy, to speak of the Supreme Being in te nl1S of 
Illlpiou s irreverence to speak evil of - to utter abuse or calum ny 
!Jf. Blasphemy , he says, is an indign ity offereu to God by words 

*" A person offending under the Statute is still indictable at Common Law." Starki. 
011 Slander, p. 449. ' 
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or writing; that which uerogates from the prerogatives of God. 
In anothl.!r book (Hun'le on crime~) it is stated that Blasphemy 
consists in the denial of the being, attributes, or nature of, or ut­
tering impious or profane things again st God . Ill' the authority of 
the Holy Scriptures. It is cOlllmitted by utterini!: such things in 
a scoffillg alld railing manner, &c. The word wilfully in law 
means intentionally done on purpose not accidentally, or un-
consciously . , 

But the-S tatute itself on which this prosecution is founded un-
dertakes to oenne what ' amounts to blasphemy. . 

I consid er this St'ltute, being in full forcc .Ind unrepealed, as 
establi~hing as a part of the Law of this Commonwealt.h the,e 

• • 

propOSltloliS. 
I. That there is a God- whose name, it is possible . to blas- . 

phelllc. _ 
2.. That denyillg 0'" conlullw.liously reproaching GOll is wilfu lly 

blasphcming his holy name. 
s. That denying his creation, government, or final judging of the 

world is blaspheming his holy nallle. 
4. That reproa.:hillg Jesus Christ, is blaspheiilillg the holy name 

of Gud. 
5. That reproach ing the Holy Ghost, is blaspheming the holy 

na me of God. 
6. 'That reproaching the Holy Scriptures, is blaspheming the 

holy name of God. . 
7. That exposing the Holy Scriptures or any part of them, to 

contempt and ridicule is blaspheming the holy name of God. 
The Statut~ asserts, the~e seven prupositions as clearly as lan­

gual!;e can express them. 
There is but one crime stated one COl'pUS delicti that is­

wilfully blaspheming the holy name of God that is the only thing 
prohibited directly by the Statute. But in order to prevent any 
misconstruction of what is. blaspheming the holy name of God, 
the Legii~Iature go on to point out what they mean by it, by show­
ing how it may be done, and several ways are enumerated, every 
one of which, they declare, to be blaspheming God, showing that 
it may be done by denying his existence, &c. 

Here then, Gentlemen, is a ,po;'itive, plain, explicit rule of law, 
establishing a rule of conduct binding on every person living in 
this Commopwealth. 

But I have heard from rumor, that one part of the defence to 
be made in this case by my I earned friend, if not the whole de- ' 
fence, is to be placed on the gruund that this Statute is unconsti­
tutional, and therefol'e not binding upon any body. This is very 
easily said, but it will be very difficult, if not wholly impossible, 
to prove it. I deem it proper now to anticipate thitt point of de­
fence, because the Gentleman who advocates the' defendant's 
cause, ought to be in'formed by what reasons and arguments I 
shall maintain the constitutionality of the Statute, that he may 
have an opportunity to answer and refute them if he can. 

The propositions I maintain, are, that the law is constitutional, 

• • 
• 

• 
• 



-

• 

• 

7 
• 

and that the Christian, Religion at the time of the auoption of the 
Constitution, was part and parcel of the Const.itution itself: and 
without faith in the Christian Religion, this Commonwealth could 
have had no Government prior to the year 18 '~0, and no lawful 
con"entio~ in that ye:?!' to amend the C01lstitution. 

These propositions I shall prove from the Constitution itself. 
1.- In the Preamble It recogni1.es God as the grea~ Legislator 

of the Universe. nnt! ackllowledges his superintending Providence, 
and prays for hi s direction. 

2. Next the second Article in the Bill of Hights declares . it 
to be the right and duty of all men in society , publicly and at 
stated seasolls tn w()I'~hip the Supreme 13ein~ the I!;reat Creator 
and Preservcr of the Uni\'e rse; who is called God in the same 
Articl!". 

S. The 3.1 Article provides for the worship of God, and re­
quires pari,hes to make provisioll for the puulic wor~hip of God, 
alld t.he support of publi c tea chers of religion, and provides that 
every denomination of CllJ'isti.ans shall ue untl er the protection of 

, the \;IW. 
• 

4. T he 18th Article sprnks of the necessity of piety, and ob-
sPI'vance of it in malcing la\\'s. Piety here means religion, . anti 
tllis i~rt icle strongly proves the constitutionality of the law and 
the rIght of the Le~islature to .make it. . 

5. In pnrt the Second, Chap. I. Section 1. Article 3. at the 
close Courts have full power to auminister oaths, to witnesses. 
TI~e · ub.iect of an o,lth is to sea rch the conscience, to make an 
appeal to -God and his justice for the truth of what the witness 
Sa ys. . '_ 

6. In Chap. 2. Sect. 1. Article 2d. No person shall be eligible 
as Governor of this Commonwealth, unless he shall declare him­
self to be of the Christiait Religion that is the Religion of Jesus 
~hrist. This Article clearly incorporates the Christian Religion 
Into the Constitution. . , . 

7. Chap. 2. Sect. 2. Art. - 1. Lieutenant Governor shall be 
quaWied in point of Religion as the Governor . . 

8. Chap. 5. Sect. 1. Art. 1. The honor of God, the advantage 
of the Christian Religion' is prSJVided for, by encouraging. arts,. 
sl!iences, and literature, and the ministers of congregationaL 
churches ar.e made officers of the University. 

9. Chap. 6. Art. 1. Governor, Lieut. Governor, all COl1nsellors t 

Senators -and Representati.ves, as a condition precedent to enter- ' 
ing on office, shall d eclare that they believe. in the Christian R!!­
ligon. Here the whole legislative power. must have this faith . and 
avow it publicly in presence of many witnesses. How could a 
religion be more incorporated and become part of a Constitution?-

Such was the Constitution when this law was made, and who 
~a~ _say witb any truth, that a law prqtecting the Christian Re­
hl;\On from blasphemy and reproach was repugnant 10 such a Con­
stltution? In 1820, the Constitution was altered by a convention,. 
but that convention could not have been called but by the Act of 
a Christian Genera[ Court. That convention derived its author-
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tty-solely from Christians. 'Without Christians, there could be 
no General 90urt priol' (0 the convention, and without ii Geneml 
Court there could have been no convention. . 

See Chap. 5. Art. 10. pruviding for calling a convent-ioll. 
The Constitution itsP' j t~ the paramount law of the land, estab­

lishes the Chris tian ReligiolJ, makes it a pUI·t of itself, and main­
tains the positions I have sta5ed each and everyone of them. 

But there is another impOl·tant arti.cle in the :Constitution which 
bears on this point. . 

In the 6th cllap. 011 oaths, &c. Article 6. it is stated all the 
.laws which have heretofore 'been adopted, used, ancl approved in 
the -?rovince, Colony, 01' State of Massa.chusetts, shall still remain 
and be in force until altered 01' repealed by the L egislaiure, &c . . 

The makers of the Constitution were the wisest, most knowing, 
and best men of the comlllunity. They must be presumed to 
know the existing laws. There were existing laws in relation to 
religion when the .constitution was adopted, and that Constitution 
must therefore have rcference to them_ That Constitution pro­
viding that all the laws which had been adopted, used, and ap­
proved in the Provincc, Colony, or State of Massachusetts Bay, 
and usually practised on in 'OoQrts of I~aw, shall remain ill force, 
until altered by the Legislature, in fact confirms and I'e-enacts 
those previous existing 'l!ws Similal' laws then are constitution­
al. Let us then go back and see how the law against blasphemy 
stood in the Proyince. Colony, and Stat]! because the framers of 
the Constitution must be presumed to have referfmce to them._ 

Col. Laws 58, 61, 302. The principle of the law!\ ha'S been the 
same from tbe beginning, but tIle modes of punishment have va­
ried as to this as well as to other crimes; in the course of time, all 
punishments have ameliorated. 

The Golony Laws, against Atheism and Blasphemy, remained 
until the Revolution. Then the Constituti.on was proposed, dis· 
cussed most ably and thoroughly, and adopted . . Then the nelV 
Act was passed, on which - this Indictment is founded, within a 
very short time aftl'r the adoption of the Constitution, and passet! 
too probably by the very men 01' many of them who made the Con­
stitution itself. and has been in operation ever since, never ob­
solete, Jlever repealed 01' modified. • 

But the Common Law. also is retained by the Constitution-­
having been adopted, used and practised upon in Qur Courts, and 
must therefore alsl' be presumed to have been referred to by those 
wise men who drafted, and those who adopted the Constitution:· 
and 'tbis common law is still the law of the land as to crimes <lnd 
civil suits, except so far as alt.ered by the Legislature. Also, the 
Constitution of the U. S. recognizes the common law as part of 
the law of the land, in Article 7th of amendments. 

I have shown you the Statute against Blasphemy and read it at 
large. ' 

But if this case fall not .under the Statute,. then, such an obscene 
and Blasphemous Libel is an offenc~ at the common law, (Starkie 
on slander, p. 499,) and punishable as such in this Co~rt, as much 
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as munier, assaults, peljury, antI oiller crimes at common law; 
and this COI11I11UII law is mari e const itutiunal uy the Constitution 
itsel f. 

I will proceed now to consider lI·hat the common law is in re­
lation to this sul~ject. The gene ral principle is, that the law will 
restrain and puni . .;h all open alld puhlic attacks llPon reli o-ion. upon 
the authority of the Scriptures and UpOIl the Founder ~f Chris ­
tianity, DECAUSE the beli ef in religiun, so const rued, conotitutes 
t~e only binding obl igat ion among men, and its denial tends to 
the subvers iun or all law and order in society.* 

Blasph emy is not only an ofience to G'lU and rel i[ion but a 
crime au;ainst the Laws, State, and Government, and therefure 
p~nishable by Jndi dlllent : ror to SilY Hel i)!.io n is a cheat, is to 
!hssolve all thuse obiiu;atiulls whereby civil society is preserved; 
and to reproach the Christian Religion is to speak in sUU"ersion 
of the J:.w. t This \"as said by Lord Chief Ju stice Hale, than 
whom, it has oftell been said, that a wi se r man, a bette r lawyer, 
and one who had a greater respect for the rights and liberties of 
the subj ect, Great Britain never produ ced. 

Sir Philip York, afterward s Lord rIanlwi cke, sa i!1 in Curl's 
cas~,t every publicatioll wltich refl ects upo" rei i:;ioll, that great 
baSIS of civil government and society, is in,lictable. 

Seljeant Hawkins. 1I enumerates fiv e species of offences against 
God, at the common law, embracing slime or tile very modes of 
blasphemy described in our Statute law. Lord Raymund declaretl 
in 'Yuol ston's case.§ Christianity ill ):!;eneral is part of the com­
mon law, and therefore to ble! prutected by it. 'Vhatever strikes 
at the very root of christianity teuds manifestly to the dissolution 
of the civil Government. 

The same doctrine is expressed in the case of the King vs. 
Cu rl. 'If 

Lurd Mansfield said (2 . Burn's Eccles. Law, 218,) "for 
Atheism, blasphemy, and reviling the Ch ri stian religion, persons 
have been prosecuted and punished upon the comJllon law." 

His successor, Lord Kenyun, in 'Villams' case** confirmed the 
like doctrine. 

Lord Ellenboro in the case of the King vs, E dton,tt expressed 
the same opinion, 

Chief Justice Abbot in "Vaddington's caseU was of the same 
opinion, as also were Justices Bayley, Holroyd, and Best. Best, 
Justice used this lalJO'u ao-e ," it work containing such arguments 
.' '" ., I I IS by the common law a libel, and the Legislature las never a-
tered this law, 1101' can it ever do so, whil ~llhe Christian Religion 
is considered to be the basis of that law." 

, , 5 

·3. Menivale'. Reports, p. 390. t Taylor's e.ase. 1 VentI'is, p. 293. ~ Keble, I)' 007. 

i SU'ange, p. 789. II Plea. of the C .. own, ChnI" 5. 

§Strange, po 834. Fitzgibboll, p. 04. ,. 17. Howell'.! Slale Trials, p.154. 

""26. Howell'. State Trinh, p. 653. tt3!. Ho" .. el1', State 1.'riah, p. ou. 
U t. Barn. &. Cre1wellt J>. i6 . 
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The like opinions were expressed again by the last mentioned 
Justices in Carlile's casc.'" 

Lurd Challcellur Eldon is equally clear upon the same subject. 
In Pearson's case,t he said, ., prior tu the Statute, Blasphemy 
was an uffence puni~hable at the cOlllmon law." 

The same opinions are maintained in treatises upon Libel and 
Siander·i 

I will read a passage from Holt, p. 60. "Tlte first granu. of­
fence of speech anrl writing is speaking blasphelllously against 
God, or reproachfully concerning religion, wit.h an intent to sub­
vert man's faith, or to impair his reverence of him. A reverence 
for God and conscientious regard for religion, are the main sup­
ports of honesty, anu therein of society and civil government; 
the solQ curbs elfectually restraining men from fraud and violence ; 
and the strollgest principle leadin~ to the performance of those 
actiuns, by \v~li ch common life is adorueu, and public order anu 
peace maintained." 

Offences against piety and moral duty become, a~ it were, tres­
passes against the light of reason, and the law of nature same, 
page 60 . 

Huw cl ear and exte.nsive is the lighl of lhe common law shed 
from this luminous galaxy of stars, Hale, Hard wicke, Hawkins, 
Raymond, Mi\n~field, Kenyon, Ellenboro, Eldon, Tentenlon, Best, 
and Bayley? 

Such then is the common law in relation to blasphemous Libel s 
against God and the Christian R eligion. 

Obscene Libels are also indictable offences at" common law. I 
will give you but one authority on this point. Holt's law of Libel, 
p.72. "The next great rule of human conduct is morality, or 
the law of nature. This is the great unwritten law of mankind, 
having God for its origin, human reason for its intcrpreter, ami 
the maintenance or the general society of the human race for its 
end. Its obligation therefore is at once in its authority, as pro­
ceeding from our common parent. and Supreme Sovereign, and ill 
its end, inasmuch as it conduces to the happiness of the par~icular 
and general condition. The commun law therefore looks with a 
filial eye upon what it acknowledJ!:cs to be its own tru;.k. The 
law of nature is necessary to society, and society must tllerefore 
maintain it. This is the reason of the law in prohibiting nnd 
punishing all open ano public immoralities, obscene writings, &c. 
ano the tendency of which is evidently to poison the s prings and 
principles of manners, alltl disturb the peace and economy of the 
realm." See 2d Strange, pp. 790 and 792. 4 Burr p. 25S0, 
Wilkes' case. 

Now the common law is part and parcel of the law of this 
lan.d. It is recognized in the Constitution of the United States. 
It IS constantly acted upon, by my learned brother who is to man­
age this defence. He executes his office and proceeds in the dis-

• • 

••• Barn. and Cr",,,ell, p. 101. t S. Merrivale, p. (07. 

; lMll' ..... oC l.i1>el~ pp. 04, fO. Slnrkie on Slander, 1'1'.487,493 • 
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charge of his duty to the U. S. by constantly enforcing parts of 
the common law, and proceed in g accordip-g to its rules agreeably 
to the 7th Sect. of th e amendlllelll~ of (he Constitution of the U. S. 
The commoll law is reco),\"ni:t.ed as law in the Courts of the United 
Stales . Look at ihc d ecisio n of the C ircliit Court held by two 
learned Jud g-es, (Jud ge Story and JlId gl~ Pitman.) not only j'ec()O'­
nizing the prin ci ple s of' the C0ll11110n law, but aisli touchillO' tI~e 
existence uf a future state of rewards and punishillents. (5'" Ma­
son's Repurts, p. 18. \"ake fl el d vs. Ross .) 

It is recognized in the COllstitution or tltis Commonwealth, 
more espec ially in 6th Article of chap . on Oaths, &c All Laws 
heretofore acted upon sha ll cuntinue until altered by tile Legis­
lature . 

But I qualified my remark that without faith in the Christian 
Religion we could have had no Government accordin:; to the Con­
stitution of the Commonwealth ut Ma ssachn se tt3, by limiting my 
assertion in puint of tinle. I said l})'iol' to the year 18:20. It 
must be well known to all or you , Gedle lllen , that in that year 
the Cons titution was revi sed by a Convention chusen by the peo­
ple of the State for that purpose . 

Now upon the subject we are disc ussing no alt eration was made 
in any particular but in the form of certain oaths. Instead of the 
oath of allegiance form erly in use, and illstead I>f the oath requir­
ing a declaration of a belief in the Christian Re ligion as a qualifi­
cation of office for Govcl'Ilor Lt. Gov. Counsellors , Senators, &c., 
certain other oaths are subslitu tc u. in which no exp ress mention is 
made of the Chri s tian Reiig ion. 

Thi s is not rl'peal ing the Ch ri st ian Religion: this is not extir­
pati'il!; it from the COll stitutioll, noL' in anywise invalidating its ob­
ligatilJ!1s. It tn~rely reguiates t~le form uf the oa th of office, sub­
stituting a sho rter 1'01'111 in lieu or tll'O others. And this is clear, 
because not a single statute law has been altered or' modified, abro­
gated or repealed in cOllsequellcc or those amendments, by anyone 
uf twelve SlIccc,;"ivc Le ;!; i~ l atures, who have Ol: e lJ fond enough of 
altering tite la w,; in ot ile r re~pec b, Vl:rhap" tuo rurwaru to change 
the laws of 11ll' land. Tite statute agaiust I3iilsphemy still re­
mains, and st ill i ... ill fuJI lil/'Ce. 

And thi s am endlllcllt of the Constitution. if so it must be called, 
can in no wi se uenefit the case li f t!lis defend: ~ pt, ueca use ill the 
new Constitutiol\ or rath e r the new Ena c. tm e llt of the COII~t itution 
the 2d arti cle in Bill of Riuhts s till 11l(;ulcate s the duty of Wor-o . 
shipping God, and al so becau se in the very ne.IV (" rills of oath, the 
Com,titutioll as~ert;; the exi s tence alld attnbu tes of that God, 
(whom the llerendant denies, ) and recogn izes his judgill)!; mankind 
and the world in that requIred and comprehensive phrase, So help 
me Gad which is made the conclusive antI all Important part of 
the oath; thus rcqui rin O' still ill all ua ths an expl·e. s reference to 
God, and that solemn °sanctiutl and appeal to God contained JIl 

. those remarkable words, the mcanin'" of which must be So may 
God in his proviuence and judO'emel't d eal with me now and here­
after as 1 am, or am not sillce~'e, con~cientious and faithful in the 
oath I now take. -

• 
• 
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The constitution then in its original furm and in its amendment 
s till lays th e foundatiun of a ll security allll safety in Governmen t 
Uflun the sulid Rock of a belief in the ex i tence and attributes of 
GOII, ami thus makes it manifest how g reat a crime against Gov­
ernlll ent and th e Constitution it is, to d eprive the commu lli ty of 
th e safet)" sec llri ty, jn te~ rit )', and fid el ity. d erived from this con­
scientious appeal to God, the searcher of all hea rts , from whom 
no secrets are hid , by all witnesses and office rs who undertake to 
discha rge any public duty H ow extensive and illlllle nse the inju­
ry to th e publi c welfare would be, if this re st raint, thi s hold on 
men's consciences and creed were rcmoved 01' even ridicul ed, , 
must be apparent to every une, who considers that lip to this hour 
nil person holdinlS a Civil, Military, ,Judicia l, Executive. State, 
Coun ty, Town, Pa ri sh, 0 1' other public office can ente r upun, 0 1' 

perform an)' a ct of ailY one of said offi ces, betore the.Y have mad e 
formally, so lem Illy , s incerely. and con scie nt iously thi s direct ant! 
awful appea l to the Omnipotent, Omniscie nt, and all perfect Jud ge 
uf the living and the dead . i\1y le arned 'fri end, whu is to conduct 
the defence in th is case, what eve r he may say in you r hearing this 
day , as cuunse l fo\' th e pri soner, has repeatedly as a man and ' as a 
pllblic ('unctionary , made that so lemll appcal tu God, as attorney 
of th e Court uf Common Pleas . as a coun sellor at Law, in 'the Su ­
preme Court, as a Representative of this City ill the Legis lature, 
and ill other ~Iigh anu h()llllrabl e OfTi ces whi ch his patrioti sm has in­
duced him to ac ce pt for the good of th e people. I hope he will 
not prove himse lf rec reant from tha t (la th this day. The HOl\ora­
b:e Judge whu pres icl es in thi s Co urt, th e C lerk who keeps its re­
cords , the Sherilf who obeys its commands, the Cons tables who 
are its infe riol' agents , the \Vit" esses who testify uefore it, you 
yourse lves who sit as Jurors in tho;;e seats to administer justice 
betwee n party and party, between the C ommonwealth allll the pris­
oner, all of us have laid th e found at ion of our duly in that solemn 
and awful appeal to God that he will re ward or punish us hereaf­
tel', as we do ri ght or wron g in ollr oHice. The crime uf this de­
fendant is hi s open, indecent and wi lful , publi c attempt to deprive 
the community of this sole mn secu rity, by ridi culing and del)ying 
tha t God. And whu will say this is. I):J crim e? . 

Th e common Law. the statu te Law and the Constitution thus 
all ag reeing that 'Government d epend s u po n ReliO'ion and the 
Chris~iall R elig ion as its basis , and as the strong fuundatiuns of 
morali t.» d~ty :wd Law, I proceed to co nsid er Sdly , th e illlfJOr­
tance of entorclllg the~e Laws the absolute necess ity for tire safe-
ty of the publi c , and 1'01' all proper discllarO'e of otlicial acts that 
this beli ef in the exi s tence and supe rillt end i ~~ Prov ide nce of God, 
should be preserved and nut atta('\.; ed, ridiculed OJ- ui sturbed, 
The importance of tru e re lig ion to all c ivil Government has been 
stated. Morality and justi ce are built upGn it. There is no Gov­
ernl~len~ that does not derive most important aid from it. One 
NatIOn in~eed in its mad fully d ecl'eeu that there was no God, 
and t!ley lived a few years without any religion. And what was 
the !.lJsastrous consequence? Let the Risto,'y of Revolutionary 

• 
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France tell? The experiment was fairly macle and the horrible 
results are well kn own . Nu other nation ever has and we predict 
never will follow that example. 

If th is be so. th en eve ry at te mpt to d ~ .;t roy religion where it 
prevails thruu ()'huut the community, is fla git ioll s is wicked ·and 
has a direct te~Jue n cy to destroy tho se sailita ry prin c iples, moral s 
anti manners, which a re th e sa fet.y allll set: urity of the public 
peace, and of indi vidual happiness; ancl such attempts should be 
restrained by positive an.d seve re enactments. The Legi s lature 
have done this, allll it is the duty of every moral man, of every 
mall of prillciple, to obey th e la ws . If the Law is not a good 
on e, let it be repealed . " ' hile it relJlain s thc Law of the Land, it 
st and s upon the sallie gruund of all other Laws, the Law against 
munIer, aga ins t du e liing, against rubbery, theft, furge ry, and every 
other crime . It has the sa lI le salIctilln, ,lIId wc are Ilnder the same 
obligation to obey and ' cnforce it. llJdeed thi s Lnw of ;I1 1 uthers 
see l1l5 to requ ire most exemplary Cllfurce ll lcllt, uecaU5C it protects 
all (J ther Law~. The adillini,tratioll ofju,tice I'sse /ltially depends 
on the enforcement of thi s Law. Destr"y rel igiu n, blaspheme God 
and the Savi our, ridicule the Hol y Sc riptu res, cause it to be uni­
yersally bel ievcd that death is all eternal sleep, alld there is no 
state of future rewards and puni sh ment; alld what secu ri ty has the 
COllllllolJwealth er the Prisulle l' that YOli will give a true venlict in 
this or ali)' other case , or th c witnesses swear tru'ly, or the judge 
deli~er the law consc ientiuusly to you? [will put a questiun to 
you which was ollce put to another Jury ; ~' "If tilC religiull that is 
vilified and brought in to question is Iwt previously adopted in 
belief and se riuu;; ly ac ted upun, under what sanct ion does the 
Judge here discharge his duty, or,du the witne,ses testify, or what 
obligations are you IIl1der, representing as !/Ou do, your country, 
to administer ju sti ce? Surely upon nu othe r than that you are 
SWom to atll·nini s le r it under the Ocu hs you hal'e takelJ. The 
whole judicial fabr ic has 110 othe r foundation . Tbe wbole is built 
bu.th ill f01'1II and substalIce UPOII the sal\le oath uf every Olle of its 
minis ters to do jus tice as God shall help them he,·eajter. 'Vhat 
God? 'Vhat Hel'enj ter ? That God und l;ubtedly, who has com­
lI1'.lndeu Governors to rCile allLl Judges to decree justice who has 
said to witne sses, no t only by the vuice uf 'nature but in revealed 
COillmanllIlients, "Tholl shall not bear. fal se te s timony against thy 
neighbour. " 

If this Law then ~hollld ,be enforced ill an)' case, tbe present is 
one that peculiarly d emand s animadversion . 

There ha\'e bee n other infid e ls HUllle, Gihbon, Voltaire, Vol­
ney, &c. but the work s uf those pcrsons were read only tiy men 
6f lit~rary habits-necessarily. a rew and to men of sound ullder- ' 
standing the'y carri ed their antidote with them. But here is a 
~ollrnal, a N e wspaper, cheap and sent into a thou sand families, 
&.c. ' Vhere aile man wou Id be i n,i u red by H u l11e, Gibbon, or Vol ­
ney, a thousand llIay be il)jurcd by this Newspaper so widely cir-

, . 
• 

:t By Erskine in Williams' Trial, 26 Sttte Trials, p. 065. 
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culated, so easily I'eau--so coarsely expressed so industriously 
spread abroad. 

It was well said of thllse great writers, that" their fault was, to 
carry their id ea of God to th e perfedioll of human in te ll ec t, and 
t he n to disbel ieve a ll rev elation from heaven, which was not p er· 
fectly intelligibl e to that portion of intellect which they posses,ed. 
It was the vanity of :!lan agaillst the omnipotence and umniscience 
of God.' '''' Now the reverse of this, i~ the case here. God is 
either blotted out of existence, or most indecently and with unbe. 
coming levity called an Old Gentleman, anrl a most irreverant 
comparison made between him and President Jac kson. 

1 will ' not repeat or comment upon the most gruss, scandalous, 
and ind ece nt passage respecting the Saviour set uut in this indi ct­
ment. It is too shuckillg to all Christians, too obscene and tou 
revolting to decency , to ue uiscussed here . 

If th e Chr istiall H.e ligiun has civi lized, improved, and blessed 
every nation where it has fl ou ri shed-

If th e manners ami moral s of Christian communities are better 
in every respec t, than th o~e of Savao-es, I<lolators, and uther fllli-

'" tlel s, auu heath en of ancient or modem times-
If a since re Christian is a better man ill all respects, than men 

who live withuut Gud in the world . 
If the Christian Reli gion aRimls ho pe and consolation to the 

affil cted, the poor, the ; ick , anu the dying-
If it be the SO Urce to mi lliolJs uf peupl e, of present happiness, 

and of hopes of future j oy-
If it supports the la\\'s of the lanu, gives its sanction to judici,d 

. proceedings , is a surety for truth, allu Ii llelity, anu hone~t r!ls· 
charge of official duty . 

If it be a part of the law of the lalllI, promulgated, and estab­
lisheu ill nUlllerous passages in the CUll stitution, declared alld sup­
ported by the Statute La IV of the Communwealth, recogllized alld 
incorpurated by the cumlllon law, into its own body as part alld 
parcel thereof, and so declared by the wisest and IIlOst learlJeu 
Judges and La wyers . 

If fur centuries it has withstood the assauits of open enemies, 
and the treachery uf fal se frienus-

• 
If, to say nothing of the ten' thousand t<llented Clergymen, who 

h:l.ve demonstrated its copious proofs to th~ world, and whose works 
have been t il e satisfaction, delight, and arlmiration of all ages-

If it has met the approbation and honest conviction of the bright. 
est and wisest among laymen, of the most sagaciuus, shrewd, 
learne~l, ami uiligent minds, who applied all their intellectual 
faculties to test its truth and excellence the almost super-human 

. Newtull, the phi losuphic Buyle, the great metaphysician Loeke, 
the acute Sir Matthew Hale, the noble minded Milt.on, the elegant 

. Addisoll, the great moralist Dr. Johnson, the accomplished and 
learned Sir 'Vm, Jones, our own 'Vashington, Parsolls, and many 
others too numerous to mention of the greatest and wisest philuso­
phers, scllOlars, and gifted men-

• 

• 

• Sir VI cary Gibb.. 31 State Trial. p. ~5g. Rex VI. E.lon. 
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" If you find all that is great or wise, or splendid or illustrious 
among created beings; all the minds gifted beyond ordinary na­
ture, (if not inspireJ by its universal Authul' fur the advancement 
and dignity uf the world,) thuug;h divided by di~tallt ages ami by 
clashing opinions, yet joining as it were in une sublime churu!'! to 
celebrate the trnths uf christianity, laying upon its huly altars the 
never fading offerings of their immortal wi sdom " >< 

If one hundred millions of men believed thi~ l1eligion tu be holy . 
and true, and the truth is daily spreading wider and wicler--if all 
these things be so, I think for itself it need not fear the attacks 
of Robert Owen, Fanny "Vright, ur Abner Knedaml, or an)' uf 
their conceited disciples, wise in an extravagant degree ·in their 
own conceits, inflamed and swelling on the llreg; of infidelity, 
left them by a tribe of miserable predecesslll's, in which there is 
nothing new, nuthing that has not been a thol!saml times refnted; 
-I say for itself Christianity has nothing tu fear frolll such vulgar 
attacks and indecent ridicule. It has been assailed by wicked 
men for centuries, and yet has kept a uniform, steady, forward 
progress, for ages, and at the present day all other religions are 
bowing before it Mahometism in Europe and Asia Idolatry in 
India and the Pacific Oceal! Cannibalism in Africa, and evel,] 
species of false I'eligion in all parts of the world. Christianity 
has withstood the attacks of Julian, and other Apostates, of the 
~nfidels uf the early ages the force of all the political power and 
Intellectual efforts of the Roman Empire, the mistress of the 
world the more modern ' attacks tlf Hobbs, Tindal, Voltaire, 
Rousseau, Hume, Gibbon, the Republic of Revolutionary France, 
Tom Paine, and every other enemy who has attacked it. It has 
kept an onward and dignified march in the progress of ages, dis­
regarding the puny attacks of man, covering the earth as the 
wa tel's do the sea. The prophecy that the gates of hell shall . not 
prevail against it, like that living and still extant miracle, the dis­
persion of the Jews, is in constant development; and our Religiun. 
I cull it ours with prille, pleasure and gratitude, has never been 
more ",xtensive, active, and flourishing in all parts of tne wurld 
than it is at the present moment. 

Chl'istianity thus flourishing, thus based on the Rock of ages, 
thus approved and cherished by the greatest, wisest, and best of 
men, wants no protection from the law agair.st the hostility of 
Abner Kneeland, the conceited, the poor and weak mortal now on 
trial at the bar of this Court; there is nothing great, or powel:ful, 
or. new in the c.ompass of his ordinary, and self-deluded, self­
bh?ded intellect, that can prevail against Christianity in any fair 
or Intelligent minds, who have leisure and learning enough to un­
derstand the subject, nothing that has not bl!en refuted' in the 
ablest and clearest manner. He is not prosecuted on that ac­
count. He muy reason candidly, and fairly, amI decently as much 
a,s he pleases the law pr\lhibits not that but it does forbid pub­
hc Blasphelny. . 

.. Erskine in \VHliaml' Trial. 26 State Trials, p. 668. 
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The law does say, that no man shall in a sCllrrilous, indecent, 
scandalous. ob-cene mnnner blaspheme God or the Christian Relig­
ion as con tain ed in the Holy Scriptures. He shall not treat the faith 
and opinions of the wi ses t men with the IllOSt shockillg cO lltempt, 
and stir up men without the advant:1ges of lea rnillg and patient 
sober thinking to a total di shelief of all things hitherto held sac red, 
and to a rejection conseque ntly of all laIrs and ordinances of the 

. State, which stanei only OJ] an assumption of that truth; that wh en 
the Constitution alld Laws estahlish th e ex istence and provid elJce 
of God and the C hri stian Rel igion and recognize th e m :1S pnrt of 
the Lnw 01 the land, no man sha ll impiou sly and cO ll tumeliou s ly re­
proach them· no lI1an shall in a vul gar. sllee rin g and scofIing mall­
nel' promulgate doctrin es destruc tive of the peace of society and 
subversive of the happin ess of individuals co mposing it shall not 
take away the sa nctions of oaths , sha ll not sap the foundation of 
justice and ofIicial duty sha ll not deprive men of the reverence 
theJ feel for God and relig ion, shall not rob them of their present 
consolations and future hopes, sha!1 not remove the moral and I e­
ligious restraints which a be li ef in God and Christianity imposes. 

This is what the Law prohibits, and this is the offence charged 
in this Indictme nt again st this d efendant. and thi s offen ce of hi s, 
is aggravated by the vehicle in which he conveys this moral poi­
son a New~papereasily circul ated, soo n read, and fin ~ling its way 
to the poor and unlearn ed, . to those who have not learning nor 
leisure enough to consider and refute its falsehoods an offence 
also aggravated by hi s pamperin g that depraved appetite which 
vulgar and illiterate mind s are apt to have for ob~cenity and gross 
scurrilousness, and which all Courts, as nWI'cLl Boards of Health, 
ou*ht to denounce and restrain. 

rhe religious and moml sense of the people of this happy land 
is the great anchor, which alone can hold safe the vessel of State 
in the mighty cl:lrrent of human affairs, which always is flowin g 
and always is strong, and amid the sto rms which agitate the 
world and if the mass of the people were d e1::a uched Irom the 
principles of religion. which are the true basis of that humanity, 
chal'ity, moral sense and benevolence, so long our national char­
acteristics, the prostration of our excellent Constitution and laws 
would soon follow. 

These are interwoven together. All the g; reat nffieers of the 
State were obliged to declare their belief in God. The oath recog­
nizing his existence, anel prov id ence was an indispensable qualifica­
tion a cundition precedent to their e lig ibility a sine qua non to . 
their inaug uration. 

This Law, the Statute on which this prosecution is IQunded, 
stands fixed and d ee p rooted in the Constitution, and cannot 
be abrogated without tearing away the very foundation of the 
Constitution. You are not assembled here to repeal a law, nor to 
subvert the present Constitution, nor to make a new one. The 
Legislative depar t ment is to be kept separate from the Judiciary. 
'Twould be a most dangerom; usurpation of power in a Jury to 
vote themselves into a Legislature and to make laws instead of 

• 

• 

I 

• 



• 

-

• 

• 

• . -• 
]7 

obeying anll enforcing them, or into a convention to amend the 
Constitution of the Stale. You are chosen and delegated for no 
such purpose. You ought to have here on this occasion "no will. 
no Imnd, but a legal will, a legal mind." 'rVe ask of you this 
day nothing. but the rair, manly, conscientious discharge of you r 
duty as Jurur,!! sworn to try this issue, under the existing laws of 
tl!e land, and appealing to that God, who is over all •. that you will 
dIscharge the duty nolV imposed on you by the law. and now un­
dertaken by you, in that careful, discreet, rightful. sincere and CO Il­

scientious manner, \vhich, acknowledging his existence and attri­
butes, will entitle you to his favour in that awful hour when YOU 

most shall need his hel p. • 
I ask you on this solemn occasion, in the discharge of this 

solemn duty, to ca~t away all prejudices of every kind. to consult 
reason and conscience only. and to con~ider an addri!ss to your 
pl'eju(lices, if any be made. as an insul t to your understancling, an 
unworthy attempt upon the firmness of your in tegrity . There re­
main some general and important topic~ involved in this trial of 
which I would speak briefly, to prevent misunderstanding. 

L The rights of conscience-
I . w~uld not impugn them They are guaranteed by our 

In~b.tuhons use yours as you please, but leave me mine abuse 
not. vilify not, obliterate not my creed that you have no right to 
do· offend us not by obscene blasphemy we have a right to be 
protected from insult and not have our feelings hurt by otfensive 
a~d disgusting obscenity. Such is the true construction of reli­
gIOus freedom . 

.2 The liberty of free discussion. 
We indulge it to the utmost latitude we ask qnly that it be 

decent that it be fair that it be sincere that it violate not the 
laws of the land. 

"The Law does not forbid l:easonable controversy even upon 
fundamental subjects, so long as it conducled with a tone of mo­
del'ation which sh.ews that argument is the only purpose; the wri­
ter abstaining from language and terms which are abusive and pas­
sionate and thel"ein indecorous towards the establishment and of­
fensive to the consciences of individuals. V\' hen the law is mo­
ved against abusive and passiollate writers, it is not persecution, 
it is a defence of the public tranquillity." Holt's Law of Libel, 
page 70. 

S. The libel'tv. of the Press " - " 
We admit and would support it to the fullest extent "It has 

led to many of the blessings both of religion .and government, 
which the world enjoys, and is calculated to advance mankind to 
still higher degrees o( civilization and happiness." But restrain 
its licentiousness It may be the engine of mischief as well as of 
good. It is the liberty of fire arms the liberty of the sword of 
the element of fire. to be rigthfully and lawfully used on proper 
occasions, liut not for murder or assassination, for mischief or 
m~lice on persons or reputation. . . _ . 
- rhe true freedom of the press allows no seditious !tbels, no ob-

• 
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scene libels, no malicious libels, no blasphemous libels. Ullbound­
ed liberty of the press is allowed, provided, (as said by Erskille 
in \Villi ams' Trial, 26 State Trials. pp 663, G64,) that .. comlllon 
decorum is observeu "hich every State llIust exact from its sub­
j E'cts allll whi ch imposes no rest ra int uroll any intellectua~ com­
position. fairly, hon es tl y and decently addresser! to t.he cons.clenc~s 
and und erstanclino- of men." Every man has a nght til Investi­
gate with decency controversial points of the Christian Religion, 
but no man, consistently with Ii law which exists only under its 
sanctions, h;15 a right to deny its very existence , and to pour f~rth 
such shock-ino- and il1 sultin o- invectives as the lowest es tabllsh-., 0 

ments of civil authority ouO'ht not to be subjected to, and which 
would soon be borne down by insolence and disobedience, if they 
were. A standard author on this subject. (:;tarkie on Slander, 
p 55 8) says on' this point, "The righ t to publish the truth in gene­
r a l is plainly distillguishable from the right to publish when the 
publi cation is likely to be attended with mischief; in such case the 
Publisher cannot but be considered as the author of those conse-, 

qucnces which, knowing the infirmities of human nature, he caus· 
ed to exist." 

4. Toleration we tolerate all creeds, 
A book that in my opinion contains more trnth than any other 

book eyer publi shed, has said " The fool in his heart saith there 
is no God ." While the fool says it only in his heart we tolerate 
h im we pity his fully we pity his ulindness . The Heavens 
above, the earth beneath tleclare the gl ory of God and all 
that thereill is. ' "All uIH.lev,mt astronomer is mad." A man 
mllst be 11 fool i lilleed, who in th e works around him sees not 
proofs of Nltture's God all nations believe in a God.. All crea­
tion shows \visdom. design, calculation, adaptation of means to 
enu nut an allilO al, nut a blade of g rass or vegetation, not a 
limb or part of a man's body, but what demonstrates the Being, 
wisdom and goodness of God. So of Clll:istian ity ; eighteen cen­
turies ago it was foolishness to the Greeks, but it has cO!lstantly. 
clearly, eminently evi"l' sillce been t!lC power of God and wisdom 
of God to all who believed. Still the fool Illay say in his heart, 
if he pleases there is no God but the moment he publishes it 
and " ilifics God that God in whpm otb ers belie"e, whom . the 
laws of the land recogniz.e , then his folly passes into crime; and 
he becomes amenable to the law, as- he ' endeavors to root up the 
foundation of moral obligation, the sanctions of .oaths, the safe­
guards of truth and virtue, the conso1:tti()ns of life. the hqpes of 
eternity. The mo~t valuable of human blessings is religious be­
lief. Thi.s is not my opinion alone; millions of peop le hal'e ex­
perienced its truth; bllt I am not aware tllat any body hils ex· 
pressed the sentiment better than a "ery modern philosopher, the 
late Sir Humphrey Davy, whose talent in investigating philosophic 
truth was of the hi ghest order. In one of his latest works, he 
say~, I en"y no quality of the mind or intellect in others; not 
gemus, power, wit or fancy; but if I could choose what would 
be most delightful, and I believe most useful to me, I should pre-
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fer a firm religious belief to every other blessillg, for it makes 
life a di scipline of goodne·ss creates new hopes, when a ll earth ly 
hopes vallish, and throws ol'er decay , the destruction of ex is · 
tence, the most gorgeuus of a ll lights, awak ing life in deat h, and 
from corruption calls up bea'jty and divinity j and far above all 
combinations of hope calls up the most delightfu l ,is ions of 
palms and amaranths, the garden s of th e blessed, the security of 
everlasting j oys , when the skept ic and the sensua li st view only 
gloom. d ecay, annihilat ion and des pair. In" Sa lmonia." 

5 .. We dep recate religious persecution . \Ve ask on ly for 
maintainance of the laws of thc land. \Ve would havc liobody 
pe rsecuted for. religious creeds. \Ve ask only that they shou ld 
not withhold the same liber ty from others, should not attack 
violently and maliciously Ihe faith of others, ancl ~h(luld Hot ob· 
scenely or inrlecent ly publi sh libels upon all re ligions . If they 
choose to believe nothing themselves , let th em not deprive others 
of their heave nly hopes, let them not sap the foundations of mo­
rality and law. 

6. There is one other subject I wi"h to speak about, before I 
proceell to the testimony, and that concerns what the law d eems 
malice in matters of Libel. But I . sha ll contellt myself with a 
few posi ti ons. 

If the obvious tendency of a LiLel be to disturb the public . 
safety and tranquillity, ill the absel/ ce of all means of justifica­
tion, th e author must be presumed to- have contemplated those 
consequ ences. Starki e on S lander , p. 559. 

"A malicious and mischievous in te ntion is the broad boundary 
between r'ight and wrong, and if it can be collected from the of­
fensive lev ity with which so se rious a subject is treated, or from 
other circumstances that the act of the party W!lS mal icious , the pub­
lisher' becomes amenable to justice." Starkie on Slander, p. 407. 

" A Defendant's malice consists in his intention to effect the 
particulal' mischief, and what he intends to do must be inferred 
from what he has done. If the very terms of the document itself 
tend to scandalize, d egl'aue and injure, the inter~tion must be 
inferred without extrinsic prooL" Starkie on Evidence, part 4, 
p. ·880. . 

Whether a particular' publication be so far noxious in its bear­
~ng and tendencies, as t? amount in the abstract to a Libel, is a 
pure question of law, just as much as what constitutes an assault. 
Starkie on Evidence, part 4, p. 882. Justice Ashurst, speaki~g 
of Paille's Age of Reason, said it could have proceeded only from 
a cool and malignant spirit. Holt's Law of Libel, p. 70. 

But upon mali ce in Libel, I cann ot explain this subject better 
than oy I·cad in". a page [rom Holt's Law of Libel, pp. 46- 7-8. 

4thly. ·1 an': now to proceed to the test imony ill this case. 
This is very short and concise. 1 sha ll call but a single wit~ess. 
He will prove the publication of this obscene and blasphemous 
!--ibeJ by the defendant. This proved, the Libel itself will prove 
Its own blasphemy and infamy. Not a single innuendo is nee·es­
sa!"y to be placed on this record to explain .the meanill~ of the 
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Libel. I regret the necessity I ~hall be under, of shocking your 
feelings by reading it ill your hearing to prove that it is correctly 
stated in the Indictment. Nothing but official duty should oblige 
me to read it aloud anywhere. Before I call the witness, not 
knowing what maya ppear in eviuence on the part of the defendant. 
I must beg If'ave to call your attention to two more principles of 
law which may have a bearing on the case. . 

The copying of a Libel is prima facie evidence of publication, 
this extends to republication of another's composition. Hawkin's 
P. C. voL 2, p. 1 S 1. 

The Proprietor and Editor of a Newspaper -is criminally an­
swerable for a Libel inse rtl' d without his knowledge. 

By Lord Kenyon, who said that also was the -opinion of Loni 
. Hale, Justice Powell, and Justice Foster. sd. E spinasse, p. 21. 

Rex vs. "Valter. . 
(Called the Witness here and proved tIle pUblication by defen­

dant.) When I shall have read the Libel, I will not insult your 
understanding by any remarks to show its bla8phemy. If it con­
tained anyone passage blaspheming the holy name of God, in any 
one way pointed out by the Statute. it would be enough to prove 
the defendant's gullt. But you will see it is blasphemous in all 
and each of those ways . . (Mr. Dunlap,defendant's Counsel here 
agreed the reading of the Libel might be dispe.nsed with, and ad­
mitted it was correctly set out in the Indictment.) 

I have now, Gentlemen, laid this case before you on the part 
of the Government; I deem the guilt of the defendant ·.fully de­
monstrated upon the law and the testimony. What kind of de­
fence· the prisoner"s Counsel can make, you will judge when you 
have heard it. Probably the Society over which the prisoner pre­
sides, have furnished him with all the arguments he wants. I 
should have been happy to have received the assistance . of any 
body in this important case. 'Vho was the cause of putting 
this Libel into prosecution I know not. I have been left alone to 
discharge unaided this officicial duty, without communication 
with any body. I rely on God, in whose service as well as in the 
service of the Christian people of this Commonwealth I appear 
to-day, that he will bless my humble effurts in a cause so impor­
tant to a moral and religious community. I have attempted to do 
my duty. I pray that he may guide you, in yours, ami so 'help 
you, as you are firm and faithful in the discharge of your duty 
this day to God and your country. 

Mr. Parker occupied about two .hours in this open­
ing address; after which Andrew Dunlap Esq. in 
behalf of the defendant called several witnesses -to 

• 

prove the general character of Mr. Kneeland for good 
morals, and he tben entered upon the defence in a 
splendid oration, which he was three days in deliver­
ing to the J'ury, having commenced at twelve o'clock 
on ~.ruesday, and concluded at four o'clock on }""'riday 
afternoon. 
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, }'RIDA Y AFTERNOON 4, P. M. 
January 2:i, 1834. 

Mr. Pal',kel', in behalf of the Commonwealth, in the 
close addressed the Jury, as nearly as can be collected 
from some notes and recollections, as follows: 

Though it was laid to my charge, Gentlemen of the Jury, a few 
days ago, after I had first spoken to you ill this cause, that I had 
occupied jour hours of your time, it was in truth rather less than 
two by the clock; and if the .. Gentleman, who conducted the de­
fence and made that charge, had it then in his contemplation to 
address you for the unexampled duration of three days together, I 
think the. complaint from him, that I had occupied one lmnd7'ed and 
twenty minutes, was not verv reasonable or candid. 

When I addressed you in "the opening of the cause, I could not 
r~frain from expressing my sincere regret in coming to it with so 
lIttle preparation as the pressure of other duties permitted: and, 
after hearing the very elaborate, diffuse, and occasionally eloquent 
and splendid argument, which for the last three days has been ad­
dressed to you by the learned. voluble and zealous Counsel of the 
defendant, an argument which has gone into almost every field of 
polemic divinity, and almost every department of constitutional 
and technical law, which has embraced in its circuit all the ages, 
climates and almost every nation of the habitable globe. which 
sometimes has risen to the highest Bights of impassioned oratory and 
frequently corruscated with the Bashes of genius and the brilliant 
lights of ' fancy: ifter listening for daJs to an argument so pre­
meditated anti refinetl in behalf of the Prisoner, JOu must now, at 
least, Gentlemen, be sensible that the present is a case which 
needed some careful preparation on my part in order to meet 
and rcfute .such a laboured and studied defence. The very na­
tUre of the prosecution involved the discussion of some of the 
most important rights of man, and touched some of the most vivid 
and delica~e springs of hUfnan action. The question of the ex-

. pediency of such a prosecution was no questio? f?r me to sugge~t, 
or the Grand Jury to decide, any more than It IS for you to dIS­
cuss. The law and the testimoriy were placed before us as they­
are now before you; and we were called upon to discharge our 
duty to the Commonwealth, as you also are now untler oath to do 
yours. It was a business we could neither shun nor neglect, 
wha~soever our own opinion might be upon the expediency of pre­
senilng an Indictment, which was to give rise to such an argu­
ment as ·you have heard. For my own part I have no misgivings 
upon the result of such an inquiry. The cause of truth, of law, 
ot, Christianity, never should be neglected , because some t,imid 
m~nds are apprehensive that evil may grow up while we are pur­
sumg a desil'ed ,good, or checking a palpable evil. But such ap-
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prehensions naturally put us on OUI' guard to conduct the investi­
gations in a su itable and . careful mann er, and upon propel' 
principles and Illotives. In the opening of this prosecutIOn 
therefore, I was far more de siruus to explain the true grounds and 
constitutiollality of the s tatute, and the propriety ano necessity uf 
repre~sil1g its violation, than I \l'a ,; of makin g a paraoe ~peech, ur 
of indulging in the rambl es of declamatiun, the sall ies uf wit, the 
gratifica tion of political partialities allu prt·jutlices, or the display 
of personal attainlllents and learning. 1 felt that a se rious and 
weighty business was on hand and W3S to be done upon the per­
sonal and accountable I esponsibil ity of everyone who was enga­
ged in its performance. ' I con sc ientiou s ly \\'i shed to liave hao an 
opportunity to make a hetter preparation fur my share in it. ano 
in no particulal~ to be deficient in a calise involvi ng the highes t in­
terest of man in connection with God, his Maker and Preserver; 
and although, if I had hao all the tillle and leisure Ilnd assistance 
necessary to an exhibition for public admiration , which Illy fri end 
on the other side has had since his retainer, I should have fallen 
far short of his eloquence and splendour, yet I could have been 
bette r satisfied with my own eiforts , and probably wuuld have bet­
ter satisfied the friends of the cause of truth, relig ion and law. 
In such a cause indeed nothing should be left undone which 
could be done to insure the triumph of Christiauity oyer atheism 
and impiety, and to secure the prese rvation of a-lI that is dear to 
our hearts, and hopes E'om the mal evolent attacks of folly, malig· 
nityand infidelity. No man who had the interests of such a 
cause in his heart could waste a thought about personal display, 
or yield to the paltry ambition of popular applause. He would 
lose all thoughts of him self, al;d give his whole mind to the great 
and virtuous object in view, the supp ression of scandalous impie­
tyand the bringing to conuign punishment open, gross blas phemy. 
an object to be zealously pursued by all good men for the. best 
interest of mankind and for 'the honor of God. I looked there­
fore upon this cause as one which demanded a clear, full and pos­
itive demonstration and explanation of the statute law, its founda­
tion in reason, amI its conformity to the constitution; and I 
felt and urged the necessity which existed at the present time and 
in the present obscene and outrageous case, of preventing its bold 
and barefaced violation to escape with impunity. Comulencing 
this trial with these feelings , which shou ld be condemned by no 
one, I had cause to regret, that the gentleman at his outset should 
have thought it proper or decent to fi(ld fault with the mode of 
opening the cause, as unprecedented in this country, and deserv­
ing the opprobrious comparisons which hi s unrestrained fancy. 
surely not his better judgment so profusely poured forth. Con­
scious of having kept within technical rul es, and assured by my 
professionaL friends at'ound me, that there was 110 departure frorn 
propriety or customary practice in our Courts, I shall disdain to 
reply to the unmerited allusions. I was in fact at a loss to ascer­
tain of what the gentleman complained until he advanced far in 
his ,speech some bours after he b~gan it, and I finally discovered 
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that the head and front of my offending was, that I assumed his 
cliept was a n Atheist and an Infiud before I had proveu i t . I 
ass umed no th ing that was not on the reco rd, nothin O" of what the 
e\,l ~e nce was n ut in court, nothing that was not ~1Ot() riou s and 
kn own to thousands. I beli eve u that the Libe l set forth in this 
Ind ic. tment . (t1w pUb lication of wh ich over the siO" nature uf the 
defendant I kn ew co uld not, anu wo uld not bl' d e !li~d,) conta in ed 
clear and sati s fa cto ry ev id ence of gross all d rank athe ism, and I 
believe so s till , no twith st anding th e very e laborate and ingen ious 
glosses and d ee p studied <Jnd mi nute criticism, bJ which it is en­
deavoured to be explained a\\'ay. It is in accorda nce with the 
defendan t's di buclief and infidelity as avo\\'ed in the othe r parts of 
the sa me libell ous pU bl icat io/l; and 1 think I ca n pledf,c myself 
to make you and e very rational man who heal's me believe this 
was his mea nin g b~forc I c lo .; e Illy address to YO ll. r am ind eed 
glad. very glad to hear i t disavow ed SI) de cid ed ly Dy the counsel 
in thi s ~reat and lI1i~ p d asse mbl y on this solemn occasio lJ. but I 
shou ld be more g lad if I co uld beli e ve it would be as ope nly dis­
avowed by hi s ath eis tical client ill Juli en Hal l or in the Bos ton 
Inve;, tigator. .I rejoiced too, G entlemen, that there was a disa­
vowal al so by the counsel in behalf of his cl ient of all appro­
bation of his Cl ient of the two fir s t piPCf;S set forth as libe llous 
blasphemy, the obscene piece and the high ly objectionable article 
on prayer; bu t I should have been more rejoiced if that c li en t 
had mad e those di savo\\'al s in hi s newspa per or elsewhere, bpf01·e· 
he was indicted , or before he was brought before this Court fOI·· 
his "ff -nee, and th ere was abundant opportuni ty to have done so, 
had he been so inc lined. Still., if he is s in ce re now. it is some-. 
sign of re tu l"J1il1~ virtue j and as he has the reputation of having; 
travel'sed the whole compass of reli gious belief, J'emaining a while 
upon most creeds, until he stopped at last at th e IOlVest points of 
infid elity and atheism , if he has now begun in their turn to disa­
vow and be ashamed of those sources of gu ilt and misery, ther<r 
m~y be some hope, that before his hoa ry locks are b!'ought down 
wtth so rrow, darkness . and g loom to the grave , the lIght of truth­
and Christianity may yet ~uid e him 011 hi s way to that heaven, the­
existence and blessings of which in the hour of his folly he endea­
voured to blot out of his t houghts. I fur the rmore, Gentlemen of 
the Jury, was happy to hea r th e eloqu~nt counse l of the defend­
ant express so mallY tim es in the course of hi s argument his own· 
unqualified and energeti'c condemnation of the disastrou8 doc- .. 
trines and di sgllsting matter and mannel' ,of th e scandalous passa-' 
~es of the libe l contained in the de fendant's Newspaper ; and it 
IS a ' !)ubject in Illy opinion of congratlliat ion to ou r communjty,­
that no Gentleman of the Suffolk Uar cou ld be foulld who agreed 
ill oyinions and in impiety with the delud ed perso n now on trial, 
fo:- It must be presumed that, if any such could have been found,. 
he would have been preferred and appeared here this day, and 
not left the Prisoner to be defend ed by a prufessing Christian: 
Advocate. who is in the strange predicament of being obliged . at 
almost every step in ths cause, in . almost every breath , of hili' 
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address to you, conscientiously to express in language of unusqal 
power Ulld strength his heart-felt abhorrence and disgust of those 
detestable opinions of his clipnt. That Gentleman has said to 
you, that he came /lot here to defend or even approve- of the doc­
trines of the defendant, that he should iose all he held dear in 
life, if he cuultl uelieve in them, hi s affection for his parents, his 
luve of his wife and children; that he thought human life was but 
the infancy of existence, and that there was a glorious immortali­
ty where the good and faithful wuuld reasse llll>le and be happy 
in th e . presence of God. I g ive public thanks to my eloquent 
friend for the elegant al1d forcil>le manner in which he expressed 
that sentim ent, and fill' 'lis beautiful eulogies upon the Christian 
religion, and for the delightful and well . merited panegyrics he 
lavished upon every denumination of Christian lTIen, Catholic, 
Protestant, Episcopal and Unitarian, because nothing coultl more 
strongly depict the folly and wickedness of such opinions as those 
of his client, nor more impressively paint the atrocious malignity 
of disseminating them among mankind, The heart, therefore, of 
this distinguished Orator, thus irrevocably condemns his client's 
impious system to the utmost, and must abhor and detest the in­
fitlel cause in which he is engaged; butja/" the salce of his l'etainer, 
he taxes his he-ad for ingenuity and argument to extricate that 
guilty client from the penalties of tl!e violated law; and the ·re­
sutt of all his thoughts, talents and study cornes forsooth to this, 
that there is no meritorious or excusable defence whatever that 
can be set up for such obscenity and blasphemy, and that his 
client must bt! found gu ilty of the whole charge, unless some tech­
nical ground can be found by which he may escape; and such 
technical ground the Gentleman fancies he has found in these two 
positions, . 

First, That the case set forth in the Indictment dO'es not fall 
within the Statute-

Secondly, That if i t does, then the Statute itself m~st be ilt· 
tacked and obliterated as unconstitutional and void. ' 

If thest! positions are untenable, if he cannot maintain and sup­
port them beyond all reasonable doubt, if you cannot put entire 
confitlence in them, there is no other safety for him, and the hoary 
headed defendant must become amenable to the law for his offen -

• ces, _ 
It is not my intention to follow the gentleman into those field!! 

~f fancy and declamatum where he so gracefully sported to the 
admiration of all those who heard him. Were it in my power 
to show a tenth part of the ieal'lling he has so profusely spread 
before you, or to rival the thunder and lightning of his oratory, I 
would not be tempted on this occasion, (especiall.y when you, 
g~ntlemen, already are so much exhausted by following him,) to 
dIsplay the flowers or fruits of my reading. nor the extent and 
bril~i~n,ce of my talents. We are not here for personal contest o~ 
~xltlbltton, I am ~ ngaged in a business far too grave and important 
III ~y own e,stimate, to allow the amusing myself or others WIth rhe­
tOrIcal flOUrishes, historical n!1rrations, declamatory harangues, 
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splendid eulogiums, or lofty flights of the imagination. I ~m 
here to place uefore' you, as men . as hu sba nds, as fdthers , as ch ns­
ti,\ns allli as Jurors, a most se rious and shoc king charg': agai ust 
that a"ed man now here to answe r for it to the ofle'Hl ed law. I 
am he7:e in th e name of all 'the Chris'ian people of this CO;1I1ll0ll ­
wealth to place bcfllre Y"U the laws of this lallu, aud the prllofs of 
his gu ilt , and to require of Y"U a solelfln, sill cere, just and (rue 
Verdict, whether upon th at. law and that e\'iu,,"ce he be guilty of 
the foul offence cha r;?;ed upon hilll or not guilty thereof. It is a 
solemn hour to him, it is a solemn hour to LI S all who are "engaged 
in the serious and highly im portoll'.t bu sin ess of this invest igat ion 
and trial. If he be acquitted upon this law and evidt'n , e, it lIlay 
al so prove a fatal bour to thou :, ands of human beings, JIlung anr l 
oill, male and female, married and single, ri ch and pOllr. It'such 
ob:;cene a'ld scandaluus attacks upon n'li~ion, beillg proved, are 
to escape lInpllni ;;; hed, the a ClJu i ttal u'l(l e r ~uch circum _tallcl'S 
will bt' construed into an unii'llited li cence to r epea t alld multi­
ply such impi ous :-tnd disgu:itin!!; publi cat ions ; and th e i ll n"cence. 
and virtue, the faith alld happiness of cllulltle,s multitud e.; of 
human bei:1gs may be sac rifi ced withnut check or limit at th e al­
taI's of folly, infidelity and c rim e . This case then is pre6 nant of 
good or evil; and you, gentlemen, are called upon to tell us, whe­
ther religion, law and the Constitution are to prevail, or to be 
disregarded and violat~d without remedy or prevention. 'Ve 
have all of us much at stake in this question, and feel i ts impor­
tance too much to indulge in parade or display. Our deep inter­
est and feelings in the resu lt of this trial will nol allow us to 
wander about the world, tn assault and attack or defend the hier­
archies of transatlantic realms , the dignitaries of other Churches, 
the fullies of some clergymen, the disputes of other Christialls, 
the variant doctrines of different sects, the fellows of Harvard Col­
lege or the directors of the Atheneum: no,: can J Epend time in 
eu logies , howe ve r well deserved, upon Calholics ,and Quakers, 
Episcopalians and Unitarians , Politican~, Philosophers, my birth 
place, tutors, or personal hi story: I cannot consent to cltgrcss in 
order to di scuss the imposs ibility of witchcraft or atheislll, nor to 

I allude to the uselesslless of ('inging in you r ea rs a thou sa nd times 
in the course of an arglPnent the changes upon the obsolete and 

, di sused puni shments of the whipping-post, the' pillo('y, and the 
gallows. It is enou~h to say that at thi s time and upon this ·trial .. 
you and I have noth ing to do with tho~e men and things. They 
are nnt befure us for praise or censu~e . The gentleman who ar­
gued for the defendant touched upon almost all of them in one 
way or anothe'l', and for one purpose or allother; and upon divers 
other matters and things in g~neral, in no wise, or very slightly, 
connected with this cause; and di splayed much wit and talent, 
and high ~vrought panegyric and bitter invective, and dealt them 
abuut as he plellsed with imperial authority, abundance ' and com. 
placency. I doubt not that many who heard him descant with 
fluency and exhaustless volubility upon thesE,! subjects and the 
others, sometimes wieldi.ng the thunder of Demosthenes, and 
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80metimes breathing forth the honied sentences of Ciceronean 
praise, were delighted with the vigour of his fancy. the extent of 
his reading. and the copiousness and harmony of his langu age. 
and their ravished ears. rloubtless "played truant" at his eloquenct'. 
]jut for myse lf, considering why we are here, and what business 
we were engaged in, I could not but thillk. that much of his speech 
was out (If place. that some of it in matter and st), le would suit 
the meridian of a caucus, some of It would!Je proper in the Hall 
of a Legis la ture. alld some might be adapted to the debates in a 
convention for the amendment of th e Constitutiun; very little of 
that high.flown. over-wrought and over-loud declamation- appea~ed 
to me to be suitable to the sobet', careful. precise. allli so lemn 
discussion of matters of fact and law in a judi cial tribunal, con­
cerning the commission uf a crime of t he horrible and detestable 
nature charged in thi s Indictment. There was so much, which to 
the most ol'lJinary capacit)' appeared not to be long to the calise 
on trial, 50 much so loosely stated. so much foullded on what 
seemed to me to be manifest sophisms. so much wholl y unnecessary 
to be noticed or answered, that I will neith er waste time or tiraw 
on your patience to make any reply thereto. The gentleman 
erected so many wind-mill s in the air fur the 'pleasure and pride 
of demolishing them in the high st),le of Quixotic chivalry, that 
my arithmetic, (which he attacked, and afterwards so hand so mely 
and satisfacturily apologised for attacking) could not keep the 
c'lunt of them. and the numerou s fraJ!;lllellts of these edifices of his 
own, built by his fancy and des t royed by his argument. which are 
so profusely scattered about. I d ee m not worth picking up 01' con­
sidering. I am convinced that this tria! ha s alread), been a most 
heavy tax on your time and patience, and that I ner!\ not and 
ought not to add IllUch to its duration. A three days address to 
a Jury is unprecedcnt_ed in our judicial history. and has seemed 
to me as unnece~sar)' as it has been tedious. It would have pro­
duced a tenfol!1 effect if compressed int I) a !enth part of its dura­
tion. Juries are much in the power as well as in the mercy of 
Counsel. They are obliged to hear ail that Counsel choose to 
say, be it pertinent or irrelative. intelligible Ot· cloudy. sen­
sible or foolish. true or false. amusing ur tiresome, I will 
not m),self apply the remark to this case, but I have known 
in the course of Illy experience. cases in which mueh was said to 
Jurors that was intended for others' ears. much to gratify a client, 
a party, u. sect, or to please personal friend s ; much that was cal· 
culated to enlarge the fee or invite new retainers and Juries are 
and mu~t be patient beings, silent by courtesy . as mutes. in Court, 
and, like charity, bearing all things. In some cases a little lati­
tude is indulged and is venial. when consonant to the nature of 
tht! cause. but in gravel' anti solemn investigations we Gannot keep 
too close to the law and the evidence; al~d the present is in m)' 
jurlgment. one of those trials, whet'e the importance of the su~ject 
renders all wandering out of the case improper. T hat I may not 
therefore commit the very fault I object to iQ my brother's exam­
ple, I proceed at once to consider , the serious and important 
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points of thil'; issue between the Commonwealth and the defendant; 
and I must be allowed to say, that, llot\Vith~tallding the most 
extraordinary Icnglh of the defence, ( d eeln this cause une of the 
mos t siml'le alld t'iI~y for 11 Jury to d ecide that has been presented 
to them f'JI' cIJll sideration, st-'I'anlled from the heterogeneous mass 
of matters and tllings , in which it has been almost buried, simple _ 
on the law, simple on the te;; tilllony. ' 

First, then, upon the evidence. 
1. It calillut be denied, becau se it has been fully proved, that 

Abn er Klle eland, th e dd·endan!. in th is cau se, was the' publisher 
of all the matter and p:lssages alleged anu sd forth in the Libel 
as blaspheillous and obsc elle, 

Q. That th e fi,.~ t pi(~c p se t. c ut in the Indictment is a reprint of 
a piece frOIIl -ll N ew,Yu rk paper. 

S. That (h e seCOllU piece is an original cOllllllunication from a 
correspondent. . 
. 4, That tl,e third pi ece was composed, written and published 
by him ove r his own nam e and sig llature. 

Thel'e is no- qu es tion betwee (l the parti es about these facts; 
they are proved by th e Governm ent and cOllfessed in open Cuurt 
by the d efendant These things thus being established, the ques­
tion now is as to the charadeI' of those passages. Do they, or 
anyone of them bla spheme the holy name of God, in all or any 
one of the ways pointed out in the statute? 

This is the same question rai sed by the defendant's counsel in 
othel' language in stating the firs t point of defence, to wit: 
does the case proved, fall within the statute? 

I shall endeavoUl' to convince you that it does; and I will call 
your attention to the words of the Libel, as they are applicable to 
each clause of the statu teo 

The question, you will 'perceive, Gentlemen, now is simply 
what is the purport, effect, meaning and motive of the passage6 al­
leged to be obscene and blasphemous. 

The corpus delicti, the body,' head and substance. of the crime. 
!s "blaspheming the holy name of God;" and this may be done 
In several ways, and proving it in one way only will support the 
Ind ictment. . 

Th.!! criminal passages in the Libel may be classed under four 
divisions . , 

1. Denying God that of course includes the denying of his 
creation of, government of, and final judging of the world, which 
constitute four of the modes of blaspheming God's holy name at 
pointed ouj: in the Law. 

2. Reproaching Jesus Christ. 
s. Reproaching the Hal J' Ohost. 
4, Contumeliously reproaching the Holy Scriptures. 
Now, Fil'st, I assert that the defendant is guilty under the first 

head, ,and that he openly and ~oqualifiedly avows ATHEISM. 
N~hvl,th stallding his Counsel's assertion to the contrary during 

, Hus trIal, the evidence is fu II, sati sfactory and complete that the 
defendant is an Atheist. I believe that I am under no mi.taket 
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that he preaches Atheism, ano has never disavowed it, or if he 
ever did, I am uf opinion that it was unly r('cently an(1 for th e 
purposes of this trial. I ha ve a Bllu k of hi s in Illy hand, see n by 
me fur th e first time but half an hllur ago, which lIlay alfect my 
own judl!;m ent un this point; but I dll not a~ k you tu judg e uf 
him or of the Illatter null' und er eX'"l1inatiun frlllll any thing but 
the legal evidence befure you in thi s trial. No mattH what he 
now says, or h.1S in other publications said; that is not till' qu es­
tion, I call fur a juJ!!;ment agr,ins t him lipun nu evidence but 
what is in the Libel Sle t f"rth in the Indicfm ent. 

What are the wun!s writt en by his uwn haud and ,publi shed by 
his direct uro " r in thi s Libel? 

c, Universalists beli eve ill a GII(I, which I do not." I maintain 
that these wurtls arc an unqualified avowal uf Athei sm, a direct 
and positive c, d e nyin~ uf Gotl, hi s crcat ion , governlllent anti final 
judging of thc~ world," That is the natural IlH>anin!!; 01 the lan­
g'lage used ; the id ea that s trikes every rational mind upun its 
firs t peru sal, without resu rting til an y nice analysis or grammati­
cal critici sm, The Gentleman \\'ho argued the d efenc e is in Illy 
opinion wrong both in. the law he has stated, and in the furc ed 
and unnatural construction of the defendant's langlln:;e, In his 
law. in that round and repeated assertion; th a t the Rule of con­
stru ct ion ·is that if a passage be capable of twu m (;'anillg~, Juries 
shall take th e mild est and least offensive to be the true on e, 
whereas that rule was exploded nWl'e than a centur,V lIgo. and all 
the COllrts in \Vesllllinster Hall, and all in the Unitetl St,\tesl. 
who have tril,d Libel s, hold th e tru e rul e nolY to be, that Juries 
shall construe th e words of a Lib,,1 (th'!), lIot heing equivo cal in 
themselves) to mean what mankind ill generai froll~ their cOlllmon 
lise ar.d natnral iruport would believe thpm to mean, 1- did nut 
choose to interrupt the G ,'ntl ell1an ill the course of his argument 
upon any uf the points where I th 'lu ght he was mis taken or llIi s­
stated the rules of law; anti I ueg leave, once fll r all, to state, 
that you mu st not suppose that I agree to the correctness or his 
law upillions, because I did not contradict and set ri;:ht his errors 
the momen t he made them, nul' because I have not tillle IIrleis­
ure til cuntradi ct nolV any mllre of th e lll than I think have a beal'­
il1" nn t!le case undl'r c,," s ide rat ion, No r alii I go ing to Hsk you 
to"pny all )' ~ lI p ('r i lJ r deference til Illy opiniun lIy er hi" I claim 
no superiority whaleve r in learnillg, lali', or lit erature ahove him, 
th ll uorh I think thal if his arO- Ulll enlS go til the \\'{Irl d cu rreclly 
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printed, ht! will g;et nlllre co edit for his inge lluity, fanc. )" elu-
q ll,'ncc , anti rdn ge II I' n~adin~, Ihan r" r thl' slIundness III' th e law 
(,pin ions he has ~tl"anccd upcm rh e s tatu te or co III ilion In,IV, 01' the 
Con stitut iun, in Ihe cllu rse of thi q ll l' f,'n cc, UpO II this poin t in 
parri cul:il', co ncerning the rules a , to th e ,en se in wilicTl a libel is 
to be cllnSll'U l,d, a~ UP" tl Illa n." others. 1 think hi s 'z l'u l ful' his eli­
'!ol has confused hi ~ nn' lllor), or Lllinlil'd hi s judglll ,' nt. 

As to the rdilll,t! ingenuity he ha~ l'xcrciSl'd ill lTi \'in IT an in ter­
pretati nn and gloss tu his' client's langu age, (al~ illl~ rp rctatiun 
which I believe his clien t nevel' dreamt uf) his reasoning seem» 
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to me as erroneous as his law. The real question is, what upon 
the fi('st perusa l would m!'n in I!;en!'ral think, what idr<l would 
mankind rec.·i,·\.' froffl rhe words, '. Univl'l"s ;.Iist s belip"e in a Guo, 
which I do not" ? Tlwy w(luld bclil'vl' . as I contend to vou.- t il at 
he intended to convey this llIeafli rf rr • I do pwt brli~ve iIi a God, 

. '" tholl~:h th e Unit'er-salists do . The context shOll'S that he was 
pllinting out differences between Univ('rsalists ano hilll se lf.' and 
the first is, they believe in a God I do not that is the first dif. 
ference (No.1.) This i" the natural import of the words ill the 
bbel, takin!!; the whole p)ece t()lretiw r. Nuwa gralllmatical analy­
sis will bring us to the same ~onclusion. Vfhat does the neuter 
relat ive pronoun w.hich a~ree with? What i,.; its antecedent? 
Being in the neuter g .. nde t·, it refers to a thing. lIot to a person. 
A part of a sPllt('nce may be the antecedent to a neut(' r pronoun 
relative. Let us paraphrase the language . " Universalists believe 
in a. God. which ( thing; ) 1 do not be·li eve." \Vhat thing? I an­
Swer the belief in a God, in uny God. If he meant differently. 
his Iangu2.ge would have bee n diffe rent. He is used to composi­
tion, a skilful and frequent writer, publishes books of his own 
ctllII\1l1silion. de livers lectures. corrects the press, and wri tes gram­
maticallv even to a comma, as his Counsel tells us. If he in­
tended Iiot to profess and avow atheism, not to pron1ulgale it, his 
language would have been," Universllists believe in a God in 
whom I do not believe" whom be ing a masculine personal pro­
noun relative. referring 10 .. a God" as its anteced ent, that is, a 
particular God of the Universaljsts or thus ., Universalists be­
lieve in a particu lar kind of God, in whom I do not believe" .01" 

thus .. , UniveI'salists be lieve in a God, but I do not believe in a 
God like theirs the God I believe in ( fol" I do believe in a God) 
has diiferenfattributes from theirs." 

I appeal to your comtnfltl sense, Gentlemen, that when he was 
pointing out with studied care alld preci sion, th~ precise points in 
which he and the Universalists difi'ered, he would have ·been clear, 
d~finite, and explicit in itis language, nnd left no uouble or equiv­
ocal meanin!!; in his declaration. \Vhen men and authors un­
dertake to write antitheses, they are exact in the puints of Jif­
f~ rence. No sentences are so precise ami exactly and nicely 
IV. 1'11(,<1 or weigh ed as :lntidletital sentences. It 'is then manifest 
anc1 clt.'aI' . nn el'ery view of the s ltbj ect, that what he said, and 
what he ml'ant to ~ar. Ihe id ea he int en(h, d to cunvey to the w()rld 
was this 1 differ fr~tll t/le Universalistsfil'st in this, tJuy believe 
in a God, 1 du n"t beli eve in a Gud that is a complete difference 
bctwcl'n U~. a dill'cn'llcc toto cce{o . If this is not a direct, plain, 
unequivocal 3\'owal and prottlulgat ion of athp.ism; if this is not 
denving God, ancl his creation. government and judging of the 
world, th en [ COllft'5S that I do not yet knllw the force of lan-

• 
I!;uage; and if this be a trll e expo~i l inn of the defl'lIdant's mean-
ing. then his case f.dls preci. cjy , eXiled),. within the Statnte, 
which lI'a!' now tll be csfab lislt(,d ; and the tttiserably thin, cllbwcu 
wil, whi ch 11lc itltrenuily of his Counsd ha-; wove to cover his 
client's olienee, ca~ neither hide nor shield him ' from the charg.e ; 
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110l' for myself do I believe the defendant, at any othel' time than 
now, in the hour of his peril , would wish to skulk under a subter­
fuge of so flimsy and tran sparent a texture. It may do for this 
occasion, in thi s place, to hlind you, but would be scorned else­
where, at all other times. It reminds me of a recent anecdote 
of a person lately objected to in thi s Court as a witne~s, on the 
grouuu of being an atheist, who, being questioned by the Judge 
as to his belief in a God, answered." I believe in a God in whom 
we live and move and have our being." and after bt!ing sworn, 
and having testifi ed and left the court-house. excused himself to 
his atheistical friends by saying he meant only that he . believed 
in the air which surrounded him the material u·o1·/d which was 
anout him. Such. if this stOl'Y be true, i~ the impious and hypo. 
critical sanction alld mockery of all atheist's oath in a court of 
justice. 

If the evidence in the case now before you. went no further 
than this unqualified promulgation of Atheism. l might safely rest 
the case here on the pal't ohhe government. because it blasphemes 
God's holy name in fou'r of the ways pointed out in the Statute. 

But I assert, secondly, that this libel in another place, blas­
phemes the holy name of God, by contumeliously reproaching 
him. Contumelious reproach is sarcastic. sneering. gibing ridi­
cule; insulting and exposing to shame and derision. So the oest 
dictionaries inform us. I now, therefore, call your attention to 
that part of the libel which relates to Prayer. Can any man of 
common understanding. any human being one grade above an id­
iot, read that passage and communication. and not !iee in it 
contumelious repl·oach of God? Impossible! God, the Almighty, 
most holy, most sublime, omniscient and eternal God, spoken con­
temptuously of as a " poor gentleman," a subject of pity, more 
to be pitied than General Jackson!! 

What scandalous blasphemy of God's holy name is this! What 
shameful, contumelious reproach, sarcastic and sneering derision! 
~'ho but an atheist would write such language? To whom but 
an atheist would an atheistical correspondent dare to send such 
open blasphemy for publication? Who but an atheist would ap' 
prove of and consent to publish 'it, without comment, without re­
buke? I forbear to comment on the whole extract set forth in 
the indictment. It speaks too plain to need a comment. No­
body can misunderstand it. It is acknowledged by the , defend­
ant's cOllnsel to be gross and indecent, offensive and scandalous 
in matter and manner. 

• '\'" ~re. there nothing else in the indictment, this too alone would 
sustam It. 

But, further, I invite your attention to still another part of the 
libel. If God exists, " and that he does, all nature cries aloud 
th\ough all her works" if he is the creator and preserver of the 
~Ulverse if, as the scriptures sal, and all christians believe. there 
IS to be a resurrection of the dead, and a future state of immor­
tali~y, if God is to be judge of the world, then to deny the resur­
rection of . the dead, to assert that death is an eternal extinction 

, 
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of life, to assert that there is no eternal life, is denying God, is 
t1enying hi s ju?gi.ngofthe world, and this I asse rt, in th e thil·d place, 
cleady f,dls wlthll1 the Statute. and would alone support the indict­
ment. This also is tO I) p lai n to need a wo rd of an)' comm ent. 
Thus under th e first divi sion the hol y nam e of God is bla sphemed, 

]. By avowed, palpable, unblu sh ing atheism, denyin o- hi5 ex-
istence and attribute,. C 

2. By the scanda lous and impi ous irreve rence and contumel­
ious reproach in th e object ion able a r tic le on Prayer. 

s. By denying the re su rrection of the .dead, and God's judg-
ing the wod". . 

A Jury that cannot see th is mu st be as bl ind as Ath eis ts 
themselves; who cannot behold any proof of God in any of his 
wonderfu I works. . 

But I have something fur thE'!' for your attention, anti I n ext 
ask yflU to look at these libe llous extra cts, and cOllside r whethe r 
JESUS CH RIST is 1I0 t also contumel iou s ly reproached in t he 
obsce ne and impiou s pU bl ication of the d e i'erIdant. I think it is 
as manifest as language can make it. I invite your notice of two 
particulars. 

1. He is expressly d eni ed, and the defe ndant unhesitat ingly de­
clares ., that the whole st!! rv about him is a fable and a fi ction." " . 

2. The obscene pa ragraph on the fir~t page of t l,e l ibe l is a 
most indece nt, scurril ous, sarcastic and slleel·jIJg reproach on 
Jesus Chri s t. 

I will nllt offend you by readinll; , 01' com menting on it. Pe­
ru se it once for yourse lves ; it will produce a horrible dis~u s t, 
and an overpowering conviction of th e g uilt of th e dcfenu:lIIt. 
It was indeed re markdbl e. tha~ ill th is remarkable d e fence, th ese 
passages, particularly that represent ing th e hi s to ry of th e Sav iour 
as a fable. were passed over, either wit hout noti ce or as mere 
and harllliess ridicul e of the cathulic do ctrin e uf the mira cu lous 

• 

conception. Did th e libe l cO:1tain no obj ec ti onable passages but 
th e~e tll'O, you would be compt'lled to find th e d efendant gu ilty, 
so full is the measure of hi s '.u il t under th e ch'lI'ge in thi s in­
dictment. YlJ u hav e indeed h ~a rd the authoritative tone in which 
the gentleman repeatedly and with appa rent s in ce ri ty d en ied 
t)le defendant's liability criminally for thl! olfen sive arti c le pub­
lished in his absence. My. le,lrn eu broth e l' a nd I a re at va ri· 
allce upon this. as upon a g reat many other points of law, and 
you must judlTe betwee n us, ass isted by the advice of the pre­
siding Judge ~f the Court. Though from you r education and 
employment it cannot be expected that you a re as well CJualificu 
as those who have devoted th eir best days to the study of the law, 
yet in the course of you r duty you mu st settle this question; 
and al; it seems the d e fendant in tends to have reported to the 
world what is said in this interestino- and extraord in ary tria l, each 
of us shoulu feel that we state ou,'? opinions of the law to you 
upon the fUI·ther responsi bili ty tl:at our rep utation as correct a nd 
well informed lawyers may be aBected abroad by them. I have 
repeatedly told you I. claim no cred it superior to him; but upon 
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this subject I repeat it that the rule of law is, that the proprietor 
and pul>l~sher of a newspaper is criminally answerable for a libel 
pu blished in his paper in his absence; alll] though he never saw, 
heard of. nor approved the libellous matter. I gave you an au· 
thority from a book of Reports. an(l the sound reason IIf the law 
from Holt's treatise on the Law of Libel. The sophism on whi ch 
th~ opinion of the gentleman is founded is there anticipated and 
refu ted. There may be legal gu ilt and responsibility where there 
is no moral turpitude. The cases are tllp.re stated and explained. 

I shall not stop here to cav il about the defendant's printe,':s al· 
terino- his testimony, swearing point·blank before the Grand Jury 
that tile d efendant express ly o·rclered the otfen~ive article to be 
printed, and nqw retracting that statement. I will no t beli eve I 

that his supposeu want.of rel ig ion • . nor the personal influence uf 
his employer and hi s disciples hav~ affected his testil~1Ony; nor am 
I so uncharitable as to think, as the defendant's Counse l·se!!ms to 
insinuate, that that young man believes in the atheistical and im· 
pious doctrines he prints for Abner Kneeland, and theref\1re ought 
not to be believed any where on his oath. Like the starved apoth. 
ecary who sold the poison, i t may be, that it is his poverty, nut his 
will, that cuns~nt5 to 50 unjustifiab le and ignum inious an empluy, 
ment. But" supposino- · the fact tu be as nuw stated, it can make 
no difference in you r Ve rdict; he is criminally answerable for it; 
the Verdict must still be guilty, but the punishment may be miti· 
gated. . ' 

As to the Communication on Prayer, there is no evidence that 
he did not read and approve of it before he published it, anu the 
presumption of law in the absence of such testimony is that he did 
both: and the other libell ous piece was hi s own composttioll and 
published over his own signature . By the h\V tlierefore he is 
criminally answerable for all three pieces. . 

But I have not yet pointed out to you all the modes in which 
the uefen\lant in the alleged libel has blasphemed the holy name 
of God, according to the Statute. Two more remain. 

I assert then, that the Holy Ghost 'as well asJesus Ch rist, is con­
tumeliuusly reprm~ched in the obscene passage, ~nd also again in 
the d enial of miracles, and the attributing them to trick and im· 
posture. . 

I also assert that the HOLY SCRIPTURES are ·contumelious-
ely reproached in the Libel, " 

1. By denying God who is 'proclaimed by. them as theil~ . Au­
thor, and whose existence and attributes are therein revealed. ,-.' 

2 . By denying his creation, government and judging of the 
world as declared and taul!;ht throughout those Scriptures. 

s. By declaring the whole story uf Jesus ·Chnst a~ therein nar-
rated to be a fiction and a fable. . . . 

4. By -denying tbe miraclesiherein related as true, and attribu-
.:ting them to trick and imposture. . . _ 

. 5 .. By denying the resurrection of the dead, imm.ortality, eter­
. nal hfe, and the finaljudo-nfent of the world. 

' 6. By that infamous ~bscene passage. ' . 
• • 
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Thus,it ,appears to me most manifest, and beyond all justifiable 
contradictIOn, that not merel y one, but almost everyone of the 
mod~s of bla sphellling God's holy name as pointed out in the ~tat ­
ute, IS provel~' al,ld therefore, there being nu contradictory testi­
mony, ~11y pOInt IS full y demullstrated, that the defendant's case 
ano guIlt fall precisely aud completely within th e wurds of the 
statu t(', 

The SECOND POINT in the defence set up by the defen, 
da,llt',s counsel is , tlmt although the case Clud proof mety etJlcl do fall 
tmtlnn ~lte Mlitute, still Y'Jl£ must ll CqU it tlte dl'iel/ilnllt, becallse. the 
statute 1S ullautlwl'ised by the COJlstitution, is not CO.N'S1'I1'U­
TIONJ1L, lind is void ancinot billdil/ o', 

Havi,ng anticipated thi~ point, which I had bee n infurm ed was 
to be, discussed in the course ut" the trial, and havillg expressl'd 
my VI~WS fully upon the subject in the upening of th e case, I 
deem It unn ecessary now to repeat the same, Nor have 15ince 
heal'd any thino- said in the very elallOrate and cum uersome ar"u-

f "'. '" ment I'o m th e other sid e, which in my jud .~ment in auy dellTee 
shak es the positions I then maintained, t ca ll ed your atten'tiun 
to the various parts of the Cunstitutiun, its language in refl> rence 
to God ami the Christian Religion; its confirmation of all form er 
laws adopted and practised upon, both the common and statute 
law, of the Coluny, Province, and State of Massachusetts Bay: 
I showed you what the common law and the statute laws were in 
relation to Blasphemy prior to the Constitution, and pressed on 
your consideratiun that this last statute was passed among the.first 
permanent laws immediately after the . adoption of the Cunstitu­
tion, and was enacted by men, many of whom were members of 
the convention who formed anrl created that Constitution. I sta­
ted to you that that statute had been enforced as often as once , in 
every five years since its date, in une County or another, within 
the Commonwealth, that every judicial tribunal before whom it 
came in question had considered it as Constitutional, and inflic­
ted its penalties for its violation, the last and a recent case having 
been recently tried befure Jud~e Wilde of the Supreme Court of 
this State on the Southern circuit. I reminded you that the Con­
stitution had been before the people fur amendment in the year 
1820, and no objection was mad e tu this law, and no debate in­
troduced into the Convention in which it was hinted or alleged 
to be unconstitutional; that considering the many prosecutions 
which had bee n in stituted und er it, and the many times it has 
been reprinted by order of the Legislature by ~ummissioners, 
those learned and vig ilant men, appointed tu supenntend the new 
editions of th e statutes, it ought nuw to be considered as settled 
and fixed law that it was a Constitutional statute, and as much 
so as anyone in the book; and it is under these circumstances and 
with these considerations, that I now appeal to you, whether, WIth 
all these statements before you, you will ungertake upon the little 
examinatiun you have had un this trial, to say on yuur responsi­
bility, that all those learned men whu made and adupted the Con­
stitution, those who drafted and enacted the laws in purs'ullllce 
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thereof, ancl those who in their judicial capacity have enfor.ced 
this statute in particular, havc been un der all error and dclu slOn, 
and "iolated that constitution which they had sworn to support. I. 
have too mu ch confidel, ce in your good-sc n ~ (' to beli l'l' e II.lut you 
will be indu ced to come to any such conclll slOll by any thing you 
have heard this week , or on ail)' oth er o cc.a ~ion I k· ,ow not what 
your reli <>iou s c reeus are, not of an y O!lC of you. I Ill a.k~ no per­
sonal apl~eal to the partialiti es or prt'judices upon. rcllg lOus. sub­
jects whi ch any of you are supposeu to .hav~. I \\"I sh . t~ gain no 
favour by c.ompliments to allY d enOmlll(ltlOll of Chri stIans, hut 
desire only th e fa ir exerci se of your liMply judgment and .U!lpre­
juuic ed cOllclusion, th e unbiasscd influ e nce of r('a s (~n :Hld fa'" de­
liberation, in such a t"ial a o;; thi s. If y ou are Chns llans of any 
sect, if you believe in the existence and attributes of God, to 
whom you yourselves have appealed for the honest discharge of 
your duty this day, as he shall help you hereafter. it is all that I 
can wish or the law expect of you on this trial; and I must take 
occasion to exp'ress Illy dissent at least, not to say reprobation, of 
some of the remarks that have been made to you by the Gentle­
man on the other side, in reference to the statute in connection 
with your individual creeds. I wish to disabuse your minds in 
these particulars. The Gentleman with his accustomed energy 
and louuness said, that if there was an U nitarian or Universali st 
within your pannel, he could not give a Verdict ellforcing this law 
without committing treason against his own conscience. This ar­
gUIl1l!nt is neither correct 1I0r fair. ''''hether a man has blasphe­
med the holy nam e of Gow in any of the modes of doin~ it point­
ed out in tIl e statllte, or ha s not , is a s impl e matter of fact, as 
much as whethp!" a man ha s s tol en a pi ece of personal property, 
or not: and, ",hatHer your religious creeds may be, if you are 
hOliest anr! tru e men, if the fact be proved, y ou:: s Jurors niu st say 
so, or vi obte t,u th; and I can conceive of no greatcr treason to 
con sci ence , tha n the g iving of a fa lse vr rdict, afte r you are s worn 
to give a true on e. Nor can there be any mi s take concerning 
what facts con stitute the oRellce or blusphel1lillg God's holy name, 
because to prevcnt any such mistak es, the st::tu te is ,very ex­
pli cit in enum eratin g and d escribing -those facts. This is so clear, 
and the .G entl ema n in til!' defence wn s so much oppressed with a 
sense of its weight and forc e , that he resorted to what I consi­
dered a desperate plunge to escape from it. He said that the 
Legi slature had no powe r, right, or authority to make a law 
against blasphemy, nor to define what constituted blasphemy, and 
that you of the Jury wpre of the ppople, the Country on which 
the defendant had put himself for trial, anti might liot this law 
out of the Statute Book, if you should think it was wrong that it 
shou Id ue there. . 

Gentlemen, the law commits to Juries no such power. It is 
absurd in my opinion. to suppose Juries in' nny circumstanres are 
above the law and con~titution, and may abrogate both if they 
please. You. cannot repeal the law, eyeri if you should dislike it; 

. and JOu are III duty buund to sustain this prosecution, if the facts 
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on which it is founded be proved, whatever your reli u- ious oDinions 
may be , It seem ed to me a very stran"e arO"umel1t~lhuuO"li bnld-
I d lb " '" I:> 0 Y a vancel y tile pn so ner's counsel, that because God is incom-
prehensible and past filldillg uut, th erefore the Leo-islature can nut 
pass a law to prl:!vent bla spheming his holy nalll~. It ~eell1s tu 
me it might as well, be said , that the L egislature can not pass a 
law agalmt lI1ul'(.l t' r 1v1" th e protectioll of human life, becausl:! they 
cannl!t tell huw the material and thl' thinking parts of man are 
combined toget her, or any olher undi scove red t!"llth in his physi­
ology. It is quite new to me, tiJat th ere are not lIlanv essential 
parts of religion cOll1mon tu all Chri;.tiUII<;, I han b~lieveJ and 
(~O beli~ve, that ath eis ill alld blasphelllY are de tl'sj;,blc tu Chris ­
tians ul every creed, and that men of every relig ious dcnolllina­
tiull call unite unti e r this law, and cOllscielltim/sl.ll gil'e a verdict 
according to th e e l'idellce against an open bla'plwlller of Gud's 
holy name. The Catholic and the Prot estant, Calvinist and Un i­
versali~t, Trinitarian alld Unitarian, all h:l\'e nlanj' pu in ts in which 
all of them agree, and they can, and ought, alHI .mll st, conscien­
tiou,,1 y discharge the duty th.ey each owe to the Commonwealth , 
to their wives, children and fe llo\\' citizens, by finding and re­
turning a verdict supp ressing and punisllilJ<T the dissemination of 
atheism and blasphemy, if th e evitiellce in

o 
the c::se jU5tifies and • 

requires such a Vcnl ict. The argu1itell twn ad homin em, so 
auroitly introuuced in to the defendant's counsel's speech, the ap-
peal he made first to those of you of one persuasion, then to those 
of another creed, may pos:iibly have the effect to introduce doc-
trinal controversy, disagreement anu division among )'ou; but, on 
my part, I beseech you, Gentlemen, tu let alone all other discus-
sions when you gu to deliberate on this case, but the law and the 
evidence bdongillg to it. Priestly and Belsham, Jefferson and 
Stuart, CartwTight and Everett, Dean Swift and the bench of 

. EngliSh Bishops, -'I I'. 'Yare anu Dr. Channing, the Bmmins and 
Pundits of IlIllia, tire Incas of Peru and Pizarro, the Chinese in 
priestly vestments, the Id ulate r and his Guds, the works of his 
uwn hand s, are not before YOlo. You are not sworn on this occa­
s ion to d ecid e with praise or censure an)' thing about them 01' any 
of them. There is no issue pending betwl:!ell the Commonwealth 
and this defellualll cuncerning them or their creeus . vVe are not 
here to day to discllss thpir respEctive merits, fullies or opinions. 
Do not, I earnestly beseec h yuu , do not let these names 01' per­
sons, pressed be fure you in such multitudes and rapi~lity, prevent 
your seeino- and abhurring Abn er Kneeland and hIS detestable 
dissemination of obscenity, and impiety anu blasphemy. , "X0u 
are to look to him this day and his deed~, Let not the fhttwg 
phalltasu1ltagIJrie , and magic Ian thorn, which for th ree days t~­
gether have been made tu dan ce before yuur eyes , altogether dl: 
vert yuur attention from him, or blin,l you to i)is aggravated oi­
fences . Take not up the apple of religiou s discord, which seell~s 
almost purposely tu have been flung anlUng yuu Let n?t thIS 
defendant, whu Illav be considered frolll his acts and doctrllles to 
be the CO/lLlllOll ene;lI!J oj the human I'ace, succeed in his defence 
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by that subtle device. used on so many occasion!' lJ.v the Roman 
and Gallican republics •.• DIVIDE ET IMPERA , " d·ivide and thel:eby 
go~el'n, gain your point by sowing discord among your adver­
sanes. 

I would now proceed to caution you, Gentlemen of t!1e Jury. 
against a great many more th;ngs urged in this most extmordinary 
defence. were I not convinced that your patience is exhausted.­
There is also other busin('ss of this Court assigned f~ tomorrow. 
and this cause ought in reason to have some end. I must and do 
rely upon the spontaneous risings of your own good sense to rE)fute 
a vast mass of what has been addressed to you in behalf of the 
prisuner, and reject a still gl:eater quantity as wholly irrelevant to 
the issue which you are to trv, which after all the parade of the 
hundred and fifty books, and"all the harangues, which y.on have 
seen and heard , you will find to lie in a narrow compass. 

But 1 cannot pass ove,· without a notice a very extraordinary 
argument drawn fro\l1 the Naturalization La,,·s of the United 
States, an ar·o·ufilellt as unfoundud as the notion is. that this cause 
can in any w"'ay be carried before tke Suprel;le Court at Washing­
ton. To use the Gentleman's own language, "the argument 
proves too moch to be sound." If the Gentou, if thl) Turk, if the 
Jew, by becoming a citizen of the Uuited States, has the unlimi­
ted power and right to brino- with him his religion and live accor­
ding to its principles and c~stOIll!;, then, Gentlemen. the Natural­
ization Laws and the Constitution of the United States authorize 
patriCIde. the murder of aged parents, as practised on the ballks of 
the Ganges; Polygamy and the establishment of seraglios, as al­
lowed by the Koran; and all the Jcwish laws of relliliation and 
cruelty which have been so eluquently denounced, an eye for an 
eye, a tooth for a tooth, &c. Can this be so? Your own cummon 
sense will furnish a ready answer.. . 

I ought al so to notice the thl'eat winch was thrown out by the 
Gentleman, that if you do not put an extillguisher 011 this prosecu­
tion great excitement will prevail. I ask of ) ' UU on my part not 
to put an extingui~her upon your uwn consciences. Be not 
afraid of any excitement whi ch doing right will raise.' Adhel·e to 
the excellent motto of the M echanic Associatiori, to which some 
of you I know belong, " Be just and Ji'em' not." Nothing can be 
plainer than your duty on this occasion. There is no dispute 
about the evidence, and the law you ought to presume to be con­
stitutional and valid. until the contrary be proved beyond all rea­
sonable duubt, which in my opinion has nol been proved by all the 
Gelltleman's zeal and talents. Probably upon a point involving 
Buch important con ~cquences to this community, you will not pre­
tend. to be judges better qualified tu decide. than those learned 
men who have devoted a large part of their lives to the study of 
the law and have been selected by their fe llow citizens to make 
the laws, or those other wise men whom the. Supreme Executive 
have ~ppointed to hold judicial offices on account of their eminent 
learnmg anti undoullted integrity. all of whom' havc declared the 
Statute to be valid. and enforced it as you are now asked to do.-
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On this subject neverthe'less it seems to me that law-learning 
and cummon sense come to the same result; and you may ~afely 
rely on your own reason, guided by honest\' , and duty and truth, 
unbia~~ed by partiality or prejudice, for a IJrOper decision of the 
q~estJon befure you . Ask of yourselves what was the object of 
tillS law' What mischief the Legislature intended to prevent? . 
And whether a penal Statute to prevent such mi schief unlawfully 
or unconstitutionally invaded allY of the rights of conscience, uf 
free enquiry and decent discussion, the liberty of the press or 
the principles of toleration? When you consider the matter in 
th!s view, J cannot believe you will find any difficulty in ascer­
taming the right path in which you ought to tread. 

You have been plausibly told that you are the people, you 
come out from the people, you represent the people, ' who made 
the Constitution and the laws. I hope the learned gentleman 
<lid not mean to suggest, that as such people you had the power to 
repeal the COl15titutiof! and laws. It would be the most mon­
strous principle eYer suggested in a court of justice; that the jury 
"'.ere ahove the laws, and not buund by thelll, but hall an arbitrary 
d~scretion, according to their own ideas of expediency, if they 
dId not like a law, to consider it, and make it a dead letter. Nor 
fOI' myself can I see any thing in this law against blasphemy 
which deserves the out-pouring c1f the villi of wrath which the 
gentleman has bestowed UPOJl it. If there be any thing wrong in 
Its principle or form, it is very remarkable that it was not discov­
~red before;and that during its constant operation for half a cen­
tury nobody has petitioned the Legislature for its repeal. It re­
quired boldriess of no ordinary degree 10 say to a Jury . you 
ought to-blot this law out of the statute Book. In my humble 
judgment, you have no more right to make this law a dead letter, 
or refuse to enforce it, than you have to repeal or abrogate the 
law against murder. highway robbery or forgery. No Juror has 
arbitrary power. No man on the jury has the right to do as he 
pleases. He is under the Jaw, restrained by the law, governed 
~j" the law, directed by the law as much in the jury room as he 
IS out of it, as he is in all other places; perhaps more so there 
than elsewhere, because in addi.tion to the obligations of duty 
\~hich every where are in force, he has in the jury f(,om the sanc­
t~ons vf his oath, the appeal to God, superadded to all other mo­
tl\'es to do right. If }'Oll are not atheists yourselves, if you are 
christians of any creed that acknowiedges the moral attributes 
of God, and your accountability to him, you will see the path you 
are to walk in this day lies plainly before you, a-nd that you are 
t? go strait onward, directed by the rnles uf law and the obliga­
tIOns of 'conscience in a cause of righteousness and truth, in 
w~lich nobody has 'more interest than you ~ourselves and .your 
~l'lVP.S, your children, and their children. V.., ho are the parties at 
ISSue before you on this solemn occasion? The Commonwealth, 
~II t.he people of this Commonwealth, on one part, ~sking for 
Justice against this aged man, on the other purt, who . It alleges, 
has done a great mischief in this community, in direct violation 
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and utter contempt of one of the most salutary laws of the land , 
and whu, if not checked in till' mad caree r of foll y and infideli ty, 
wil l cunsider ' you r verdict of acquitta l, (if such a mi sfurtun e 
sho uld happen ) as an unlimitt!d charte r and license tu him and 
his associate:> to mu ltiply and spread the ir moral poi so n in un­
meas ured quantiti es tllI'vughout the lalld . Are you, ge ntl emen , 
ready fo r tllis? Du yo u wish to see the Boston Investigator in 
eve r)' famil y , such obsce ni ty and impiety in the hands of your 
wivrs, you r SOilS amI you r dallghtt!l's? If so , shut up your meet­
ing.houses and chul'ches, and go to Julien Hall, where all the 
mysteri es of infidelity will be dt!vdoped to yo u: fOI' though it 
can tule 'ate no mysteries in reli6 ion, yet, if it is nut mu ch be­
li ed, like the BONA DEA ill Ro me, it has pecu liar myste ries of 
i ts own, secrets wade kllown tu thuse who nu longe r fear Gou.­
If yo u are ripe for the di spen satiun of atheism and blasphemy, 
go at once to the Legislatu re , it is now in the Capitol on th e hill, 
petition them at once to decree that there is no God, abolish the 
sacred sanctions of oaths , remove the curbs, the checks anu re­
straints of religiuus faith, and renew the horribl e experiment .of 
republican and athe ist ical France. But no, ge ntl emen, I will not 
put'sue this strain any longer befOl'e yuu ; I r espec t your feelings 
and faith too much . I wil l not descant at large upon the tre­
mendous and unlimited miscltief wh ich the doctrines and essays 
of tilis defendant , if there be nu law to restrain him, would spread 
through this happ.v land. They must and wi ll arise in awful view 

. before you , if y ou think of them as you ought to thillk. If, in­
deed, I should imitate the inj ud iciou s an d pat ience-t rying example 
of my learned friend, and choo~e tu illu ~trate and enforce all my 
posit ions for days togethe r by an almost endl ess variety of quo­
tations, frum a car t-load of books, spread in appalling quantities 
before yuu, I might fill your lIlinds with horrur, disgust and dis­
may, and IVa'>te the important ,tim e of the Court by placing be­
fore yo u 01' reciting num baless tales and true hi stories of the 
heart- th rilling and soul-d estroying eHeets of infidelity and irre­
ligion in all ages of the world. Starling frum this polluting foun­
tain, I might trace tlte progt'ess of vice and mi s::! r.V in a thuusand 
narratives . beginning with the fir~t di srega rd of the religious re­
straints of piou s parents, th e first distaste fur devotional exercis­
es, and follow the cou rse of the in cipient disease, and exhibit the 
sta ins and marks o( the moral poi so n as it spread itself over the 
character and who le system of conduct and behaviour; the rapid 
steps from vi le thou!!:hts to vile actions, and the reaction and in­
flu ence of a wiLked life upon religious opinions; how infidelity 
towards God leads to infidelity towards man and woman, destroys 
domestic peace and harmony, breaks up marriages, blunts the 
natural feelings and alfections between parents and children, 
an d dissolves famili es. I might show the origin of fraud and 
crime. in young men, of lewdness and prostitution in young 
women : first th e wish that God could not see, and then the be­
li ef (cheri shed and fostered by the Julians and other apostates) 
that God does not see that there is no God; I might track the 
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process from the first aberration arising in neglec t of pr3.yer and 
piety, and pursuing the adva ll c ing grad at i tUS al ong the wide­
spreading road to ruin, follow the you th , freed fr om th e restn ill ts 
of religion and the curbs of co n5cience,u n ti l we sa w the whole 
mo.·al character lost, and healt h alltl d ecen cy an d I·espect ami 
honor and industry and inn oce nce ing.u lphed ill the " it uf infid e li­
ty and crime, and life itse lf te rminated in the a l fll ~l l oll s e, at th e 
gaol. or on the gallows. Not onl), days' but wee ks and mOll ths 
might be spent ( if it were necessary for any pu rpo;, e to occupy a 
great deal of y our time in try ing this cau se) in reading to you the 
most ~lowing and pa theti c desc ript ions of th ese common e{r~cts 
of living without God in the world; I could read as lIl uc h of the 
horrors of infidelity as the gentleman did of religious persec u tion; 
but it is· enough for me to state t hem . . I ne ed only to appea l to 
you, ~entlemen. to call to mind what each of y ou, with in the 
compass of your own I·eading and the sphere of Jour own per­
sonal observation, have read of and seen. The fact is universally 
knol\"ll and deplored, and needs neither a multi tude of books nor 
any high wrought declamation to prove it. 

But bad as the common effects of infid eli ty are ac kn owl edged 
by the gentleman himself to be, he affe cts to d islike the remedy 
provided in this Statute. He has told you tha t man olIJl;ht not to 
punish insults towards God; and quotes th e passage, "Vengean ce 
is mine, saith the Lord." True," the Lord will repay," though 
his blind and s"elf-deceived client will not believe a word of it. 
This argument comes with a bad grace from that quarter. While 
in the .thoughts of his heart he retains th e insults of the Most 
High God, human tribunals touch him not; it leaves him to that 
awful vengeance that will ol'crtake him i fI the Lord's a ppoill tcd 
time. But wben he tempts others to wick edn ess , ,,·hcn he COlll­

mits overt acts of blasphemy, when he openly anti inviting ly leads 
the way to the ruin, t ... mporal and eternal. of hi s fellow morta ls, 
and strikes at the root of th e bes t safl:'guard and protection of 
mOI·al conduct, dom estic happiness, and publi c peace and securi­
ty, he then becomes amenable to human /a\l's and human punish­
ment, as -much as the robber and thief of persona l pr oper ty. 

Gentlemen. I beg leave to say , in th e conciusion uf my remark s, 
that much, a great deal of labur and digression fro m t he meri ts 
of this cause would have been saved to the gentl eman , to you anti 
to me, if he would have had th e kindn es3 a nd can dor to have un­
derstood and considered and ack no\\ ledged th e guard etl a ild care­
fully worded opinion I expressed in th e ope lling upon the righ ts 
of free inquiry and decept discussion, tolemtiun, liherty of the 
pr~ss, religious persecution, &c. He has taken very unnecessary 
pams .to attack and refute a great man y opin ions never advanced 
or mallltaincd by me; and much of his tri umphant and swe lling 
march over the errors and delusions of mank ind in vari ous ages 
an? countries, has been over errors and d d usio ns that no longe r 
eXIst. I put my expressions on paper. and read th em in the hope 
that the limitations and qualifications by which thuse expressions 
were modified, might not be misunderstood or misrepresented . 
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All that you have heard about the connection of Church and 
State, anti a g reat many other topics upon which much impas­
sioned eloquence was wasted, too numerous , indeed, for me now 
even to name them in detail, might have been wholly omitted 
without any injury to the defence. It is contrary tu my habit 
to make notes either of evidence or arguments, having 110 leisure 
therefor in the pre,sing business of this Court; but on this occa­
sion, that I might be accurately understood by the defendallt, his 
counsel, the Judge and you, and not be misrepresented or mis-re­
ported, I departed from my custom; and now that you may se~ 
how unnecessary nine-tenths of what the gentleman has said, up­
on many of the subj ects upon which he dilated so fully, I will ap· 
peal to my notes, and read to you again the well guarded and 
clearly defiued principles .of civil and religious freedum which I 
think have not been and cannot be successfully impugned. 

[Mr. Parker th en read from his manuscript the passages upon 
these subjects with which he closed his opening spe,er.h. See 
pages of this pamphlet, 17, 18,19. He then closed as follows .] 

And now, gentlemen, I will detain you no longer. I shall at­
tempt no high flown flights, no oratorical displays, in committing 
this cause to your deci sion. I perceive you wish them not nrcu 
them nut ) ' UU have had parade speaking to your hearts' content. 
and so havr we all. I have no ambitiun to entertain or delight 
you, but rather to url!;e you to the most serious consideration of 
your solemn duty . I wish you, aftCl" being instructed by the 
honorable Judge who here presides, to enter calmly. wisely, se­
dately. conscientioubly, lawfully, upon that important busin ess 
now devulved upon you in th e termination of this extraOl'i.linari­
Iy long trial. I think Jour duty very far from being a difficult 
one_ The evidence is so clear and conclusive, and the libellous 
and blasllhemous matter so palpable, gross and detestable, that to 
my view the guilt of the defendant, as charged in this indictment, 
is as manifest as day light. 

Good men and true, stand together. Fear Gud do justice­
honor the law. Su may God help you in the hour of your trial! 

• 

• 

Mr. Parker was more than two hours addressing 
the Jury. The next morning Judge Thacber gave 
them his instructions. His charge was reported in 
the Boston Daily Advertiser & Patriot of Thursday, 
13th :Fehruary, 1834. 

The Verdict of the Jury was GUILTY. Mr . 
Kn{:',eland appealed to the Supreme Oourt, and was 
thel'e put to the bar again on the 13th of May. Ris 
second trial also occnpied four days. 

• 

• 

• 

• 



• 

IN THE SUPREME JUDICIAL COURT, 

OK THE APPEAL, l\lAY 13, 1834, 

BEFORE THE 

HON. SAlVIUEL PUTN AM. 
, 

Mr. Parker commenced as follows:-
GEl'TLEMEN OF THE J U RY, 

To persons not conversant in judicial proceedings, it may seem un­
reasona ble, th at indiy idu a ls arcused of offences not capital, should 
have by law an oppo rtunity to escape by two trials a double chance 
for an acquittal while those who are charged with a ca pital eril1le can 
have but one: that, wh ere a temporary res traillt of personal liberty 
01' a pecuniary penalty marks th e utmost IJou llrls of th e rl'e~cribed pun­
ishment, the acc used, by complyillg with certain easy conditions, is en­
till ed to a new and often a far di~tal1t trial, while in those cases wh ere 
life itself is the forfeit of the offence, Olle veJ'uict is tillal and conclu­
sil'e of the pri so ner's fate , 

Remarkable as these provisions of the lOllI' may appeal', I beg leave, 
Gentlemen, to assure YOll, that 110 part 0f the jurisprudence of this 
Commonwealth has been more rig htly , wisely or I~l e rcifully c~nsidered 
and arrunO'ed than that part which relates to cl'Jmes and Illlsdemea­
nOUI'5, It'" is a branch that COlllP3 in contact with all classfls of citi­
zens as the offended sufferers or as ofienders, and has ill nil age~ heen 
more often before the Court~ than any other; and it is fortunately a 
portion of the law whose principl es from ex perience and necessity 
have l.Jecome more 'clear alld explicit, and heltor se ttled and understood 
than those of any oth('l' branch of juri s l~rudence , , 

[n the division of juuiciallaoour apporllOned by the LegIslature among 
the I'arious Courts ot' the Commonwealth, very heavy and highly res­
ponsible duties :1J'<l assigned to this SUjlreme Court; and tbere are no four 
men in the n a ti0n, of IV h'l tever g rad e or station, who are more incessan tly 
devoted to otficial .lccu jl:ltion ano intellectuall aoo ur than the Judges of 
this Caul'[, lnd eed it has ofte n bcen found necessa ry to lighten the 
burtlrens of' the Sup reme COllrt as much as pos,;il.Jl e, the mass of busi­
ness still pressing on them being enough always to occupy all their 
time, and 1l 0tIY ithstandin g their ullre lllitted efiorts , keeping nlany causes 
in arrear untried, Th e re are many re lllanems np.cessa rily every Iei'll!. 
But the rules of law anti ev idence relative to crillles, as before ooser­
r ed, being well settled, it has th erefllre IlPen \Vi se ly ordered, that this 
Court should be rele;;sed from th e trial, in the first instance, 01 all 
crilllin al offences less thcm capital; and that de partment of judicial 
business has been llltrus tcd to the inferior tribunals of the State, saving 
to the accused a ri ", IJt of appeal on security gil'en for his appearance 
and trial in this co~rt. This arrangenlellt, IVhile it rellloves from this 
Court a vast quantity of labour, IVhich is well performed e lsewhere, 
s~cul'es ,to every person charged of an illlportant Cril!le? jf' he puts 
hUllself !Ilto Il c'llldition to claim it after the fir~t conl' lr.tlO ll, the best 
trial that can be had in the very highest tribunal of th e COIllJrlOIl­
wealth: and this is a great privilege, not cotnlllOIl elsewhere, awl Itl­
lowed only to the party accllsed , fur th e Government canlH.t appeal 
from a decision in favour of the prisoner in In IV or fact , however erl'u-
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neollS the opinion of the Juclge or the yenlict of the Jury in the.io~"el' 
tribunal may be. The general maxim is, no man shall be put III J;-o­
parely twice for the sa me ofi(mce : th ere is under our law a prov ision 
in favour of the defendant. bu t clellleci to the prosecu tor: the pa rty ac­
cused may eutitl e himself to a sccond tri al, an d lIlay appeal from the 
inferi or to th e supreme trihunal and have his case re \' iewed, b.oth uP.on 
the law and the fa ct, in th e Court of the hi ghe~t resort. H e I S not ~n­
deed puttiug himself in j eopardy t\~ice , but ta.king.a new opportunlly 
of lTettinrr out of jeopardy. A verdICt of acqUItta l III the court below, 
ho\~ever" erroneous, is conclusive a .... ain st the Goverl1l1lent, and the 
prisoner is forthwith disc harged. N~t so the Verdict ,of ~llilty: ~ITO­
n eo us or correct, he may appeal, and make another eftort {or acqUittal. 
The law thus telllpering justice with mercy, seems anxious to secure a 
fair and important trial for the accused. J ealous, perhaps, of th e nat­
ural aud indirect iufiu erree aud power of the State in nil cases where 
it is a party, it extends its protec ti on to the prisoner against all possi­
ble injustice whi ch may arise from ignoran ce, accident, surpnze, ex­
traneou s influ ence, prejudice or popular excitemnnt: aud for all offen­
ces, a person tried and eon\' icted in the lower Court may co me here 
lIntl have his case mat urelv revi ewed. There is no exception but in 
causes wherein the l\Iulli,~ipal Court sits as an appellate Court. But 
in all those cases where life itself is the forfeit of the crime, the law, 
still O1OI'e careful to S"c nre the best mode of trial to the pri soner, and 
guard him from the irretl'ievahle co nseq uences of an imperfect trial 
and erron eous result, doth not permit its inferi or tribunal s to take cog­
nizance of th e lIlattel·. It requi res the Government to bring the accu­
sed at first iuto the highest tl'i iJunal, and should it happen th at frOIll 
his poverty, the odiousness, ulUli g\l ity or certainty of his offence or other 
cause he has 110 advocate to defend him , the Court by its authority over 
its officers assigus two counsell ol's lea rn ed in th e law to undertak e the 
defence, to make their best effo rts to sa \'e his life, to see, that, if con­
demned, it be according to law; and they have no ri O" ht to refuse to 
bring their time, leaming anel tal ents to the aid of the "'unfortun ate be­
ing 0 11 trial, in the honr of his peril , althouo-h unfeed and however 
pressed w.ith other duties. and further , in .a ca~e involving eonsequen­
ce~ so senous, the law will. not t1·.ust the tnal ~o a single Judge, but re­
qUIres tbe collectetl and ullIted wJsdom, leal"OJI1g and care of all or the 
major part of its Supreme Judges to see that justice is ricrhtfully and 
fairly and mercifully administered, where life or deatil i~ to be the 
consequence of the verdict. It i~ therefore in tender mercy to a pri!'­
oner charged \~ith a capital felony, that he is not subjected to a trial in 
an inferior tribun a l, from which he might not be able to make an ap­
peal by complying with its conditions, while all other persons accused 
must submit to th e conseq uences which Illay follow an investigation 
in the lower Courts, and ulHlergo ( if f,'uud gu ilty th ere) th e prescribed 
punishment, unless th ey come here at their own expense for a revi ew 
of their cases. 

The policy or expediency of grantin g appeals wh ere only facts are 
in dispute has often been qu es tioll ed, and Jllany jurists have proposed 
that only points of law and decisions thereon should be r e-examin ed 
in the upper Courts; as IIlUllY even ts may happen in the inter~m 
(soIhetimes 1\ full year) between the tri a ls, and much testilllony be Jr­
recoverably lost. V\ritnesses Jnay die, or leave the state, be spirited 
away or tampered with; documents may be lost, and memory become 
weak o~· treacherous, and other disadvantages occur. Neverthe!ess 
the LegJsl.ature of this Commonwealth, acknowledging the prinCiple 
that all ~rImes are mixed questions of law and fact, and that the Jury 
have n right to decide upon botb , have gran ted the right of appeal to 
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~1J p~ r~o ns suppos ing themselve~ aggrieved by th e proceedings in (he 
I!JferlOr Cou rt, and have authorIzed (hell l uader certaill cOlldi ti ol1s to 
come here and uemallll a new triGI, and that ncw trial is to have no 
reference to the furill er one, and 1I 0t ue prejud iced by its resu lt alld 
in the CGse now to be sublllittcr[ to your con~ i ue r at i on, the aged D efen­
dunt here ('11 u·ial, whose re l'lItati o ,~ nnd persona l liberty j ~ as dear to 
him perhaps a~ hi s liCe, has lIut only lawfu lly hut properly availed him­
self of this lega l ri ght. If it had been pos~ i b l e in this Cou nty to have 
prese llted this cause to a Jury in this Cou rt , wh o hnd never hea nl of 
the form er trial, I woulu lI ever have mentioncu it. Our Ct)u rt8 nre by 
Jaw open Courts; and persons, II"ho come here to hear, are apt to go 
elsewhere and lJUulish our proceedings to g ratify the curiosity of those 
who coulu not co me. Ollr population co \'c r~ uut a sma ll tract of 
grOUI1lI, and what is known to so me very soon becomes notorious to 
alL The daily press, competing with its own numerous rivals, gleans 
every thin g of inte res t froln every departlllent of life to catel· for the 
public appetite for news, and the juuicial tribunals are subj ected to a 
large share of its notice, 1I 0t to say surveillancc and espionage, and 
sometimes to no littl e of its IJllboulld ed abuse . This very cause has 
heen grossly misreported in some prillts, [lnd the law and the Court 
misrepresellted. Nevert heless, it is, and eve r has uecn, III I' sincere de­
sire that this as well as all othe r defe ndants should have a -fair and un­
prejudir.ed trinl; and th ereforc, though you lllust know Crom many 
sources th llt this cause has ueen once tried, and what the resul t was, I 
beti' of you not \0 le t that knowledge ha ve any effect 011 yow· decision 
of this case. You are sworn to try thi~ iss ue upon tho ev idence given 
TO YOU, of th e law and the fact, at this time und in this place. It 
1V0uid be a mocke ry to gi\' e a man [In appea l, and let th e J~ry.in the 
appe ll ate Court ue governed o r evoll int1uenced lIy the verdict 111 the 
Court below. \Vhat other m Oil thought ullder certain circumstances 
of evidence and ce rt il ;n directions of a Judge not noll' presiding, is no 
concern of you rs . Yo u are to be dirccted by the li ght of your own 
minds and the di c~ates of your own consciences, after h-earing the evi­
dence, the argulllcnts of co un sel, ami the charge of the Court. The 

. former verdict is null and void by th e appeal, and you are to try this 
cause in the same manner as if the Indictment was this morning fresh 
from the Grand Jury 's room, and never before been heard of, or seen. 
With this view of your obligations both to the Commonwealth and to 
the defendant , I now invite your attentive consideration to what in the 
discharo-e of my duty I shall deell1 it proper say in the opening of this 
cause t~ you, now sworn on your part to do justice between the Com­
monwealth and the defendan t. 

My learned friend, who is to conduct thtl defen ce, dislikes the prac­
tice of the E[)<Tiish bar (as he does almos t every thing else that is Eng­
lish) ; and he tllOu o- ht th Gt on a form er occasion r harl adopted their 
custom of aro-uilJl' ~ causc before introducing the tes timony. It seem­
ed to me th a~ hi s ~J~ual canclour had fors:t\cen him when he made the 
remark; but that he may 1I 0t ha ve even thi~ imagina ry ca.use to. c?m­
plum of on the present occasion, I shall confin e my5~Jf 111 tillS pre llll11n!~­
ry address to vou within the strictest r ules of openlllg Counse l; and If 
I should ue a -little 10ll ger thar. he e,·pects, I hope he will remember 
that my patience once i:tsted fo r thrcc days, and he oug ht to allow me 
at leas t as lI1uliy lta1f-holt/·s, if his fo rbearanc? ca ll .end u.re .me fOl: that 
shon [)cri orl · not Gen tl emcn th at it is Illy Ill telltlOn ( If It was 111 my 

'" d· I f powe.r) to delay you or the hOIl,?urablc Co~ rt by any useless lSI? ay 0 
learnlllg or rhetoric. I have neither ambiTIOn, leisu re, nor love for pa­
ra~le of any SOI·t, and least of a ll lor parade speeches, which are great 
e\'lls on all occasions. [look u pan the bU81t1 ess we are are engaged 
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in, as a solemn, important, grave and responsible occupation, one in ' 
which self am.l display, ambition and fam e s hould he forgotten, and 
law and justice, truth and duty alone be rega rd ed. , Ve are assembled 
here this day to do this busin ess, (each of us the portion of it assigil cil 
to us respec ti vely by th e law ) filirly, rig htfully , conscientiously, with 
a due res pect to the m ajes ty of th e pu blic justi ce on th e one hand , and 
with a candId and carefu l r egard to the rigllts of the prisoner on the 
other. 

The defendant s tands charged by th e Grand Inquest of the cri me of 
BlasphelllY. His offellc,e is "fully, and plainly, substantially, andfol'­
mall!J descl'ibed to him," in th e Indict lll e llt , as th e twelfth article in the 
Bill of Rights in the Constitution r equ ires. To this c ha rge he has 
pleaded that he is not g.uil ty thereof, and that is the q.ue~tion you 8l:e to 
try. I have aheady saal to you, th at all questi ons of cnmes are ITIlxed 
question s of In wand fact, and that Jurors a re to decide upon both. 

en opening this case, therefore, I shall jil'st cOlls id er the nature of 
the offence the la w in re lation to it, its co nstitu tiona lity , reasonaLle­
ness, binding forc e and th e necess ity and duty of enforcing it in the 
present occasion. I will afterwards briefly narra te to you the facts I 
shall endeavo ur to prove, and the n will introduce th e evidence . 

It may be useful, Lefore proceedioO" farther, to get accurate ideas of 
some words used in the IJlllic tllle nt a~1d in th e Statute. "Yhat is Blas­
phemy 7- What is th e meaning of the verb to blaspheme7- Let us COll­
suit s tandard authoriti es. 

Dr. Johnson, th e great Englis h L ex icographer says, Blasphemy is 
an offr:ring of some indi g nity unto God hil l1ie lf. Tb blaspheme to 
speak In terms of illipious irreverence of God . .B. Blasphemer a 
wretch that spea ks of God in im pi ous and ine l' erent terms. 

Dr. ' Vebste r, th e sta nda rd Aille rica n Lexicographer, says To blas­
pheme is to uttel' blasphemy, to speak of' the Supreme Bei ng in terms 
0; impious irre verene .. , to spe"k ev il of, to utter abuse or ca IUI;1!)y of. 
-Blaspltt:my is an indig ll ity offered to Curl uy words or writin g! that 
whid! del"Og,ll"S ("rulll the Jl I:e roga lives or God . 

.In thc law iJook ~, " T o blaspheme, f rOl1l two G reek words, s ign ifies 
to hurt, illjure or ,,"ollnt! tIll! t' lllle, ch arncte r, good opinion, reputation . 
t Blasphemy eDn-i~l~ ill th e c.en ial of the Leil';! , attributes or Ilature of, 
o r utterill 'l" illl piou; or profane thill gs agai llst God, or th e a llth orily of 
th c holy S criptures. It i~ eomlliitted by uttering s uch things in a ~coff­
ing alld rai ling manner. 

I ho pe, G flllt lell1ell, th at stand in g here, in a chri s tian coulltry, r epre­
sentil.lg the COII IIIIOII\,-ealth of lVia,;s l", hu setts, (w hose hi "tory, ("ollsli­
tlltiorr alld generall:tws llrtht Lv take ll IlOli ee uf a lld rega rd ed by all 
Courts alld J uri es,) speaking to Cllri~tiall i ll e n, who \\"he ll irnpanllelled 
to discha rge th e s,,/elllfJ dllt:es you are now to perform, hea rt! pro­
n oun ced (Ly positive requirelnellt of lall") an invocation of the favou r 
of GOD towa rds you, so as you s boldd give a tru e ve rdi ct in this trial 
conscienti ous ly and rightly; r hope at sllch a tillie, a nd in such 11 

place, and ill executing ~uch official acts, it will llOt be expected of me 
t o offel' any proof of the exi~tellce or attributes of the Deity, although 
th ose proofs erowd on th e lllilld in g reat Illlli lbe is ali t! force. I callJlot 
forget that we nrc a Chl'Jstian cOlllmullity ; that God is ackllowl etlgc(l 
nnll. worshipped in sOllle form in 'eve ry nalion on this earth; and es­
peCIally that the people, the sovereign aut hority in this C01l11110n-

* In Willi'mB' Trial by hi' Counsel- before Lord Kenyon In 1797. 26 Howell 's Slale 
Trials, p. 654. 

f Hume on Crimes, "01 2, cha.p. 51 B. 
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wealth, and the great and the good, the lVise and the talented men 
representing" the lll ill the COIlI'e llli on ancl Lc;ris lature, have proclninl­
ed in the ir Co nstituti on and L aws, th cir beli cf in thc hein;;" of a God, 
th e g reat Creator and Prese rve r of th e Un iverse, and ill his supcrin­
tending prov id encc OI'Cr States and e illpires; ha \'c e nj oined th e duty 
of wo rs hipping hinl as such, and inte rwove n the essen tial principl e,; 
of the Christian Re li ~ i on into the jurisprudence, the fihres and lIe r\' e;:, 
the fl es h and blood a nd s talllina of th e body politic. N or do 1 d(!C lll 
it inc umbent 011 me here to discuss and demon , tratc the marveliOllS 
excell e ncy and truth of th e Holy Scripturcs, wldeh have heen pro\'(~d 
for eig hteen centuri es by th e soundest arguments and most conv in cing 
evid ence to be worthy of all adlllirati on and revcrencc; the in cs tillla­
ble gift of God to lIIall, the in va lu able light and g-uidc to hUlll an a nd 
etern al happin ess. Thoug h upon these subj ec ts the most sat isfactory 
proofs could be laid hefore you , proofs Inore in !l ulllbe r, g rca te r in 
power, easier in comprehensio n, more admiraul e ill exte llt , efli cacy 
and success, than thuse of any ot her science; it is Illy duty rat her to 
claim your res pect and attention to the nl at tltis tim e and on this occa­
sion fro ll1 their authority as eslablished by the la ws of the land we lil' e 
in, which we are he re a~seillbled to enforce, and lI ot to dive rt you r 
millus with nn elaborate demollstratioll nnd display of their un boullded 
merits. The re are many passages ill th e COll stitution and many Stat­
utes among the laws of this COllllllollwealth which assume th e Christian 
reli gion to be of di vin e origin, reco;;nizc it , and arc g rounded upon it , 
which may thn s be considered as cs tauli shed by the hig hes t authority 
in the State. In the prog ress of this trial th ey will pa~s in re \' iew before 
you . But it will ue proper fur me ill the fir~ t place , to read to you the 
t;tatute 'Law on whic h this Indictment is found ~d . It is the Act of 
July 3, 1782, entitled An Act again st Blasphemy. 

(The Statute here was read . ) 
1 take occasion here to say, that this Statute c reated no new offencc. 

For ages be fore it passed, bla sph elllY was 11 crimc at cOlJ1lllolllalY, and 
for a lOll" tiln e also bv Statu te laws ill the Co lony and Pro vince 
of Massa~hu se tts B ay, ljcfore th e ad opti on of th e COllstitution of the 
Com lll onwealth. It IS Illy duty to sta te lik ew ise to you, that, under 
this ludictlllent, if th e Statu te of 1782, cou ld from a ny cause be con­
side red in operativ e , s till , if th e facts se t forth a re pro\'ed to you r sa ti s­
faction, th e defendallt can alltl ought to he co nvi cted ns for an oflcnce 

. at co mm on law. 'l'herefd re in cOllsidering the law in r e lati on to this 
offence, both the Statute law and th e COlll1110n ];l\V are to he placed 
before you; and if' it be made to appea r uy the ev id ence that the party 
n?1Y on trial is gui lty of. the act~ all eged ill the Ind ictm ent again st 
hllll , you will then eOIl'iider wh ether those act5 do not constitutc th e 
~rill1e of blasphemy, e ithe r by t he Statute , or by th e COllllllUn lall', alld 
If by either, then he is necessarily to be pronounced Guilty by your 
Venlict. 

What th e general mcanin~ of the wo rd Blas phemy is, T haye al­
re~d}' show lI to you; bllt it is not necessa ry to depcnd UpO ~1 d ,ctlon ­
nJ'! es and lex icogra ph e rs fur wh at undel' th e Statute COlls tltutes the 
crllne of whic h th e deJendant is accu sed, bccause the Statute Itse lf 
undertakes to defill e til e se veral acts \"hi ch are to he conside red blas­
phemous. There i ~ but one crime stated, one c011JUS delicti; but 
several ways tIre enumerated hy which it Illay he cO lllmitted. The 
law is preuicnted upun the exis tence of God, J e5us Ch ri st, and the 
~ruth of the Holy Scriptu res ; alld denying or eOlltulllcliollsly re pruac h­
Ing them 0 1' e ith er of th e m is d eclared to be blasphe1l111lg God's holy 
name. The re are at least five ways specially mentioned ill the Statute, 
all, and each one of which is, by the express language of the Statute, 
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declared to be blasphemy. Those ways are denying, or contume­
liously reproac hing God denying his creation, government, or final 
judging of the world-contumeliously r eproaching J esus Christ con­
tumeliously reproaching the Holy Ghost reproachin g the Holy Scrip­
tures, or exposi ng them, ot· any part of them to contempt and ridicule. 
In thi s Statute then we ha ve a legislative definition of the crime of 
blasphemy containeLl and illustrated in a uescription of tbe various 
acts which constitute it. There can be no misunu ers tandin g or mis­
construction of it. It is plain and intelli gible to the understanding of 
every citizen of commo n sense within the State . It is a law, made 
and approved as a ll the other laws of the Commonwealth have been ; 
it has never been expressly repealerl or superseded, nor by implication. 
It has been republished in every ed ition of the Statute laws, and by 
Commissioners appointed by the L egislature to cause accurate editions 
of the standin g laws to be r e-printed, the prese nt Chief Justice , and a 
very learn ed anrl experienced jurist of a neighboring County, Theron 
Metcalf, E sq. of Dedham, being two of the last Editors. 

One would suppose nothing co uld be clearer or less capable of 
dispute in a comlllunity governed by laws, than the meaning and obli­
gatory force of this Statute; but past evetns have informed me that 
\10 assertions are too bold to be made, no positions too weak to be 
taken, in su pport of a desperate defence in a plain cause. It appeared 
to me, that that cou rage was bold in th e superlative de,gree, which 
could coolly and gravely assert in a Co urt of Justice in this land and at 
this peri od of ou r history, th at th e Sta tute in question should be con­
sidered by Jurors as a dead lettel', and that a JUI'y could obliterate it 
from the Statute Book. That most ex traordinary and bold assertion 
was founded upon th e groundless hypothesis that the law was ttncon­
stitutional. It has of la te years been much the fashion among persons 
charged with offe nces to q uestion the cons titutionulity of Statute laws 
which have been viola ted; and whenever th at objection is made, 
COUI·ts and Juri es a re bound to examine and consider it, however 
groundless the assertion may be. I sha ll not in this opening address 
go into an elaborate argument upon this point, but content myself 
with stating a few positions and give the defendant's Counsel and the 
Court a reference to the passages in the Constitution, which in the 
close I shall read as proving beyond a doubt that this Statute is not 
only not un co nstitutional, but consistent with, and in pursuance of its 
provisions and principles. 

By th e instrumellt itse lf, in unequivocal lan gtIage, the Christian re­
ligion is made part and parcel of the' Constitution. 

Without belief in the Christian religion, this Commonwealth could 
have had no Governor, COllllcil, Senators or Rep.resentatives, no gov­
ernment prior to the year 1820, and no lawful convention in that year 
to amend th e Constitution. 

( In the Prea mbl e.) The Constituti on proclaims the existence and 
providence of Gor! . 

(2r1 Art. in Bill Rights. ) It declares it to be the duty of all men to 
worsh ip God . 

(Sd Arti cle.) It recogn izes Ohl'istians of e*ry denomination and 
pl aces th em und er the protec tion of th e law. 

( 18th Art icle.) It requires legislators to regard piety in making the 
laws, which is a decided, direct and conclusive proof of the constitu­
ti?nality of this Statu te, which is ma~e for the very preservation of 
piety. • 
. (The Chapter on Oaths) .Makes a direct appeal to the provide~ce, 
Judgment and favour of God towards those who observe the oblJga­
tionli of their oaths. 
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(Chap"2, Sect. 1, Art. 2 chap. 2, Sect. 2, Art. 1 ' chap. 6, Art. 1. )­

N"o persons but professed Christians, ( those who decla red their belief' 
in the religion taught by Jesus Christ allll his d isciples) were eli gible 
to the office of Govern or', Lieutenant Govern or, Cou nsell or, Sena tor , 
or Representativ, l, thus incorporm in g essentia lly fa ith in th e Christian 
religion into the Constitution, by requ iring it as an lIlciispensnbie qu ali­
fication for thoEe high offi cers. The wh Dle legislati ve body the 
makers of all the laws", both brunches of the E xecuti ve, must have 
this faith, and profess it most solemnly and openly ; anti without it 
were incapable of a single lawful official act. 

The original Constitution in some of' these r espects was altered in 
tbe year 1820, but the convention, which mad e the alteration, could 
not have been convened but by the preceding L egislature which was 
necessarily composed of Christians. \ iVithout Christians, there could 
not have been any such previous legisl ature, and of co urse without 
Christians there could ha\' e been no conventi on to amend th e Consti­
tution in 1820." \iVhat still remains unaltered and unchanged, in the 
amended Constitution and Laws, continues to be based upon th e es­
sential principles of christianity, and are ill unison with them. 

If these plain and positive portions of the Constitution do not cen­
tain abundant proof enoug h that a law against bl aspheming God's 
holy name is in confol:mity to its spirit and principles, and not repug­
nant to them, there is one other part of the Constituti on, which es tab­
li~hes the common law prohibition of blasphemy and the previ ous 
qolony and Province Statute Jaws against that crime. I refer to the 
Sixth chapter, the chapter on Oaths, &c., Arti cle sixth , " All th e laws 
\V3ich have been adopted, used, and approved in the Province, Colony 
or State of Massachusetts, shall still remain and IJe in force until alter­
ed by the L egislature. " 

Now if I can satisfy you th at the com mon law used before the 
adoption of the Constitut ion prohi bited blasphemy, and was in force, 
and if also, I can show you Coloni al and Prov incial Statute laws 
against Blasphemy in force before the adoption of the Constitution, 
~hen I shall thereby p~oye to you that laws against bl asphemy were 
~Q their essence and principle constitutional, and were constitutionally 
In exprllSS language continued and prolon ged ill force until tbe L egis­
!ature interfered; and further, if when the L egislature did interfere, 
It re-enacted the same laws with some change only as to the mode of 
punishment, but nOlle in relation to the principle, nature, description, 
or wickedness of the cl'ime, tben it will follow as an unavoidable in­
fer~nce, that such re-enactment is in perfect conformity to the Consti­
tution, and cannot be said with any truth to be unconstitutional. 

I am prepared to satisfy you on both these points, that the common 
Illw prohibited blasphemy, and that Colony and Province laws were 
enacted against that crime ; but shall now enly r efer to th e authorities 
and Statutes on which.I shall rely and commen t in the close, for the 
establishing of both positions. 

In the time of the Colony t 1646, there was a Statute aga inst blas­
ph.emy. About 50 year"s afterwards in the year 1697, a simila l' act in 
pnnciple was passed against Atheism and Blasphemy. t These Stat­
utes remained in force until the adopti on of the Constitution, and were 
continued in force by its express lan guage. . 

In several of the earliest SessiDns of the L egislature after the new 
Constitution went into operation , many of the members of the con-

.. See chap . .5, Art. 10, pro\~ id ing for calling a convention. 

t COlony Law., chap. IB, pp. ~B and 61. 1 Province Laws, chap. 47, p. 302. 
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vention who made-that Instrument amI knew its meaning, and knew 
their 011'11 meaning ", hen they t1raftet! and debated and adoptet! it, 
were elec ted to and ncce pted offices in th e Executive department! and 
in the Senate and House of R epresentatives, and were in fact the 
," cry mak ers of the prescnt Statute now in ques ti on. It is in con­
ceivable and in th e hi ghes\ degree impl'olmhl e , that th ey who in ono 
year mad e the Co n;;t itution , in th e next should pas" a law r epu gnant 
to it, or unconstitut iona l. A cotempornneous expos iti on (con tempo­
ranea ex pos itio es t forti ssima in l egr~,) and co nstru cti on of a Statute are 
sa id to be the best, as most likely to be th e meaning of th e lawgiver ; 
so it Illllst also be as to t he construction of the Constitution; and the 
rery early date of thi s law is th erefore one of th e best proofs of it s 
constitut iona lity . It may be added also, that th ere have bee n severa l 
prosec utions an d convictions on thi s Statute in t1 iife rent parts of th e 
Com monwea lth before the Supreme Cou rt, and thus it has had already 
Judicia l decisions by the highest tribunal , th at it is eonstituti onal.­
A elise in th e Cou nty of Lincoln ,' referred to in 6t h pane's Abridg­
m ent, p. 667, in the year 1795, when a fuJI Cn urt attend ed Jury 
tri a ls, and decided th e law as it came up, and I have I~ ee ll inform ed of 
a conv icti on befo re the Supreme CO llr t, also, at Taunton. I have 
heard of other cases under thi s Sta tute, in other counties. 

Per mit lI1e to p resent anoth er a rgum ent for the considerat ion of the 
defendant's Counse l, wh en he arldresses you . It is IlOW upwards of 
fifty yea rs since this statute was passed , and its penalties have e l'cr 
been enfo rced where uccas ion has req uired. If there have not been 
many co nvi ctinns und er it , 'it is 110t owing to the invalidity of the law, 
but to th c good morals and mann ers and exe mplary pi ety of th e people. 
The oifellce, if as common as lareeliY, woult! hav e been os often pro­
sec utecl ·but such is its enormity , it h as been less freq uent th an mur­
de r. Neverthe less there have bee n prosecuti ons enough to ca ll th e at­
t en ti on of th e publi c to th e statute; and ye t nobody out of the L egis­
lat llre ha:; ever r eprese nted i t as unconstituti onal and asked for its re­
p eal, and noboc;ly within the Legi slatu re, fond as they are of chan g-ing, 
am end in g, altering, cod ifying and repealing laws, has ever th ought it 
ought to be repealed for this orany other ca use. S lIrely some of those 
emin ent lawyers wh o from time to tim e have revised and publi shed 
th e statutes under th e order of the Legislature, some of th e lawyers 
and other intelligent members of the Legislature, would not have over­
looked this objection to this particular statute, if it existetl , and woulr! 
have had patriotism, justice and honor eno ll gh to have recornm p. nded 
its I'epeal, if there had heen any reason to doubt its constitutional ity. 
It infr in ges upon no part of the co nstitu tion; it is consiste nt with all 
its provisions; it is in unison wi th former la ws on like subj pets, and 
the ques tion of its constituti onality seems to me to proceed from the 
forl orn hope of the c1efence in the necessary struggle for a safe retreat 
from thi s contes t. . 

I will here also give references to suhsequent statutes in r elation to" 
r eli gion , the very ellactment of whi ch adds furth er weight to the 
argu ments ill favour of the constitutionality of this. I sha ll nt this 
time mak e no com ment on th em. They may b consid ered as macle 
in pm'i materia, r ecogn izing th e C hristian R eligi on, providing for its 
support, and enforcin g its principles. 

3 Acts concern ing the observance of the Lord's day. lF hat L01·d " 
I answer that Being adored by christians, the constitution and the 
whole system of our jurisprudence r ecogn izin g and r eferring" to the 
Christian R eligion . These 3 acts are Sta tute of 1791, chap. 58· 1796 
eh.ap. 89 . 1815, chap. IS5. Also the se veral acts for th e public wor­
ship of God. What God'J The God of christi!lns. These statutes 
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are those of 1785, chap. 50, Sec. 15. 1786, chap. 10. 1797; chap. 2$. 
-1799; chap. 87. Also, the Act in relation to profane cursing and 
5weal"illg, 179~ .. chap. 33. Its preamble .speal,s of blaspnemy as a 
crime. The volumes of Massachusetts Reports of Judicial decisions 
of this Cou'rt are full of adjudicatiuns upon these Statutes, and " the 
constitutionality of them eems to stand UI?Oll impreguable foundations. 
See especially Chief Justice Parsons' opinion in the case of Barnes VB. 

Falmouth, 6 Mass. Reports) p. 401, and Chief Justice Parker's in 
Adams \'s. Howe, 14 Mass . Rep. p. 945. • 

I might f"rthel' state Ihe Constitution itself was re-examined and 
ronsidered .in ]820, by men wbo bave often since he en in .tbe Legisla­
ture, R'ld many religiou~ parts of it were discussed, but not the slight­
est suggestion that this Statute was unconstitutional or ou"ht to be re- . 
pealeel, was ever pretended. Besides, the State of Maine since its 
separation, and since the amendment of our Constitution has re-enact-
cd this very law. Maine Lalvs, chap. 8. . 

This is all thllt is proper fOI' me to say in the opening in relation t() 
the Statute, ancl its constitutionality. 

I proceed now to state to 'you the principle of tbe common law in 
relation to Blasphemy, having already told you, tbat if from any cause' 
the Statute of 1782, should be deemed in-operative, still the defendant 
may be convieted under this Indicltllent of ~n offence at common law. 
The prillCiple of that law is this, that the law will res~rain and punish 
all open alld public attaeks upon religiun upon the authority of thEl' 
Scriptures, and UpOIl the founder of Christianit.h becau.~e the helief in 
religion so construed, constilUtes the only binding obligation among 
men, ancl its denial tends to the subversion of all law and order in so­
ciety. S. Merrivale, p. 390. 

I am prepared to prove this to be the principle of the common law 
by upwards of t11~rty quotations and authorities. I shall claim the­
right and privilege in some part of this trial to read the 'e passages 
and eitations in the hearing of the Court and Jury, because in the lan­
guage of Lord Chief Justice Hale, "the common la VI' is not the product 
of the" wisdom of some ('lne man, or society of men, in anyone age; 
b~t tbe wisdom, counsel, experience, and observation of mllny ages of 
WIse and obsel'ving men;" and in the language of ChanceHor Kent, t 
"the best evidence of the common law is to be found in the decisions 
orthe COUI·ts of Justice,contained in the nll!l!erous volumes of reports 
\rbich crowd the III wyer's JiI)1'lIry; and in the treatises and digests of 
learned men, which have been Illultiplying from the earliest perioJis of 
the English hi$tory down to the present till1es." 

I shall leave it to the option of the Gentleman en'gaged jn the de­
~ence to have them read ItOIV in his hearing, aI' to accept from me a 
list of them which 1 h:tve made out for him; \lnd I wish here to give 
~irn notice, that upon this point, jf the course of the defence makes­
It uecessal'Y, I intend to go much into d.etail, with a view in the first" 
place to establish the general position hefore stated, and secondly to 
s.h~1V both by COlli mOil sense and judicial de()isions the fallaoy Ill1d SO" 
phlstry of the I'easonin" of Mr. J efferson in his letter to Major Cart- . 
wright, of which the G'::lItleman laill so much stress in bis former ar­
gumellt; a document whi(:h before the former trial 1 had never seen, 
and dur:ing that ~rial had 110 opportuuity to consider and refute. If 
t~at letter under the sanction Hf his name, or, if without his name, the 
flippant and flimsy argulllent it seems to contain, should be used on 
thiS occasion in the defelice, I think I cltn safely promise that J ,viII 
prOVe to you it was wbolly unwortby of its author, and undeserving 

• 

• Quoted in I. Kent'. Comm. p. ,439. I I. Kent'. Comlt!. p. (40. 
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the eulogium it has received j and that if Mr. Jefferson had been no 
better a statesman than be was a lawyet· as manifested in that puhli­
cation, his fame would never bave extended beyond his own parish, 
nor stood very high ,there . 

The author!ties by ivhich it appears that blasphemy was an offence 
at ~ommon law are these,l will endelll'o ur to al'l'ange them chrono-
10l,!Ically. - . " , . 

I hegi n with Taylor'S case reported in Ventris' Reports and Keeble's 
R eports. It was in the Court of King's Bench in.the year 1674. 

The authoriti es reli ed upon are these, viz :. . 
1. Ventris' p. 293. Sd Keeble, pp. 607 and 621. -. 2 Strange, p. 

789. 1 Bal'l1ardis ton 's Reports, 24. 17 HOl'vell State Trials, p. 
154. In th e year '1727, Rex "5. C'ur!' "Relig ioil is part of the COIT!­
mon law. Wbatever is against r el ig ion is against the common law." 

2 Strange, p. 834, and Fitzgibbon, p. 64. In the n'ext year 1728, 
Rex vs. "Voolstoff. 

In Ayliffe's Pal'ergon published in the year 17 26~ is tbis passage, 
"Blasphemous words are a cri me against the La,ys, State, and Gov­
ernment of the realm, and a;u inst Christianity ' itself, ,~hich makes 
one pa rt of the Law of England, and therefore punishable at common 
law." . .. 

11 Mod . p .. 142, 6 of A nn e, A. D .. 1706. The Queen vs. Reed.­
A crime that shaKes religion is indictable . 
. 1 ·VV'm. Black. R eports, p. 595. In the year 1762. Rex vs. Annet. 

H a rrison VS, Evans, 1767. 2 Burn's Eec. Law, p. 2]9. 3 Brown 's 
Cases Purt. p. 465 . . In the very eloquent, opinion of Lord ~ansfield, 
in House of Lords in this case, r eported ~ BU,m s' Ecc!. Law, p. 21S t 
he says for ,A theism, blasphemy and reviling the Christian religion, 
th ere have been instances of persons IJl'osecuted and punished upon 
th e common law. . 

25 Howell's State T rjals, p. ,65S. In ]797. The King vs. Thomas 
Williams. Befor e Lord Kenyon. , 

91 Howell's State Trials·, p. 927. In 18U, Daniel Isaac Enton's 
case. Paine's Book also, before Lord E llenboro. ' -

S Barn. and Alderson , p . 161. In ISI9, the King vs . Carlile. , What 
Best, Jus tice. says. - , 

1 Barn well and Cl'eswell, p. 26., In ]822, the King vs. Waddington. 
What Abbot and Best say.,' _ - , 

3d M errivale, p. 407. In the Attorn ey-GenelUl vs., P earson. 
In, America. 6 D ane, p. 667 . Blasphemy is punishable at common 

law. . . 
8 Johnson's Reports, p. 290, People VS . Rllg~les in ]811. Read 

Chancellor Kent's opinion . 11 Sergeant Rawle, p. 394) Updegrapb 
vs. Commonwealth. . 6 ~Iass . Re ,p. 401, Bames vi;. Falmouth, 
by Chief Just ice 1'arsons. ] 4 Mass. Repo l·ts, pp. ,345, S47, Adams vs. 
HOlVe" Chief Justice Parker. 5 Mason's Reports, p. I S, Wakefield 
V5. Ross. . 

U pon the subject of Blasphemy, the text bool,s r ecognize the prin­
ciples of ,law which a re contained in these adjudged cases. 

1 Hawkins' chap. '5., p. 12. 2 Burns' Eccl. Law, by Lord Mans-
field, p. 95. . TJ'emaine~ P. C . pp. 43, 45, 2~5, 22~. 4 Black­
stone, p. 5Q, - 1 ~ast. pp. S, 5. E unomus' 3d Dialogue, 112. . 
2 Woodeson, p. 512. Christianity as well as, the law of nature, have 
ever been considered as pa.rt of. the cornmon l'aw. . 

2 Chitty Crown Law, 2 vol. p. I S. ] Russell on Crimes, pp. S~~, 
5]2. · ,; 

4 Bacon's Abridgment, new Edition, p. 18S.-"Where .errors are 
of such a nature 8S subvert all religion or morality, which aI's the 
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foundations of government, they are punishable by the temporal 
Jud~es with fine and impr.isonment and also sLlch corporal infHmous 
pUnIshment as to the Court in discretion shall seem meet ncconling to 
the heinousnes~ of tbe crime, ne qUid detriment~ j'espublica capel·et." 

4 Petersdorf's Abridgement, p. 396, in note. BlaEphemy is defined 
as used at common law. _ 
, ~ Dane'" Abridgt. p . 337, chap. 48, Sect. 17. Man is ljorn a re­

ligIOus as well as a social being, and religion was Illade a p-art of the 
Constitution to co-operate witb buman institutions, and that religio ll 
was protestant christianity. 6th vol. pp. 666, 667. Blasphemy is 
punisbable at common law. Chap. 198, AI·t. 2, chap. 198, Art. 8, 
Sect. 17, p . 575, to same purport. - . 

7 Dane's Abridgenwnt, chap . 219, Art. 2, Sect. 19, p. 286. An in­
formation lies by the common law for every crime which tends to the 
subversion of the State as for blasphemous words "for religion -is 
the cement of society." . 
, 2d-voI. p. S4S also, whole cbap. 48. The religIOUS establishment 
of England was adopted by the (;olony of Virginia witb tbe common 
law ou the subject as far as applicabl e. Cites 9 of Cranch, 43, Terret 
VB . Taylor. . 

2 Dane's Abriclgement. - The wl~ole chap. 48, r elates to support of 
Ministers anu Religion, conects Statutes and adjudged cases. 

Starkie on Slander, p. 487 . It is the close connection between 
moral obligation and opinions on religious and tbeological topics, 
whicR, as it were, invests the tempol:al Couns with jurisdiction over 
the latter, which are apparen.tly of mere Slllritual ·concern. Th'e im­
portance of t)lis relation is strongly illustrated' in the instance of judi­
cial oaths. ' Tbe foundation of these is a belie f in a soperintending 
Deity, who watches over the affairs of men, and who will in a future 
state administer rewards and punishments with reference to their COIl­
duct hel'e. To remove therefore so solemn and weigbty an obligation, 
would be to overthrow, or at least to weaken, that confidence in human 
vel'Ucity so necessal'y for tbe purposes of society, witbout which no 
~ue~tion of property could be decided, and no criminal brought to 
jUstice. -

And in page 493, Mr. Starkie, after reviewing' the decided cases, 
say~, "It appears therefore to have been long: settled, th~t .blasp~e~ny 
~gallJst the Deity in general, or an attack agnlllst the Chl'lstJan religIOn 
lJ~d,ividually, for the purpose of exposing its doctrines to contempt and 
ridIcule is indictable and p'unishable atO a tempoml offence at common 
11111'." 

Holt, pp. 60, 64. The whole chapter of Holt, p . 64, to be read. 
It would seem then very clear from these numerous cases, that in 

. England Blasphemy is, and ·has for centuries been', an offence at COlI?­
mon law. It follows that it is a common law offence here also, fOI' 1t . .. 
Was solemnly declared by this Court many years ago, tbat "our an-
cestors, when they came to this new world claimed the common law 
as their bil'!h-rilTht, and broucrht it witb them, except such parts as 
we;e judged i n~ppiicable to' tl1eir new state and condition." From 
theIr ~is,tory, manuel'S, habi ts , opinions, situation, condition, and stat­
ut~s, ,It IS apparent that - they approved, adopted, ~nd ~nrorcerl tbe 
pnnclples of [he English common Jaw respectlllg' thiS cnme. Com­
monwealth vs. Knowlton, 2 Mass. Reports, p. 534. See also,!. Kent's 
Commentaries; pp. S16, 321, 421, 455. . .• 

.1 shall now considel' that 1 htl ve-crone far enongh 111 the openlllg of 
thIS case, to COil vince you of the re~sonableness and binding 'force of 
the COmmon law auainilt tbis offence, ami the constitutionality of the 
Statutll law, again;[ Blasphemy. I have distinctly stated my viewi 
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!lnu the authorities upon which I rely. It was proper to_ go thus far, 
uot merely for-your ill formation, but to apprize the. learned Counsel 
of the defendan t of my positi ons a nd the cases which support them, 
that he may 'answer and re fute them if he can. I had proposed al50 
in this op£ning of the case, to have s ublllitted some reasons she wing 
the duty of suppressing blasphemy at the present time; but I will for­
bear upon this topic until th e close of the case. 

The tes timony in the present case will give you no difficulty. I am 
required by law only to prove that the defenuant · publ.i",h ed the blas­
phemous Libel. It will scarcely be de ni ed. The defendant is the 
Editol' of a paper called B oston Jnvesriga tOl·. I shall produce one 
N umber of that Publication containing tire blasphemous passages set 
out in this Indictmen t. I s hall prove to you it was published by him. 
I am aware somethin" will be said abollt his being absent from the 
city when it was printed and published. Th.H· makes no difference in 
his J.illbility . It is the opinion o f the most celelJl'3ted Judges of the 
la w, L orI! Chief JU 5tice Hale, Mr. Ju stice Powell, Mr. Justice Foster, 
and L ord K e nyon that rhe Pro pri etor and Editor (\f a Newspaper is 
crimina lly answerable for a Libel ;nserted without his knnwledge. 
Rex v·s. 'Valter~ - Sd Epinasse R e pol"l5, p. 21. Holt's La\\" of Libel p. 
47. 7 D a ne'::! Abridgement, p. 56. S ee L oft's Reports, p. 554, 7.80. 

I need not here explain th e reasons. They will be found very ap­
plicable to this case. Nor is it any excuse or jnstification to the de­
fendant, if it appear tbat some of this indecent blaspbemy was copied 
from some other paper. The re-publication of a Libel is as great an 
offence and produces as much evil, as its first promulgation, and oflen 
more. No authorities are necessa ry to' prove this doctrine, because I 
am sure the learned Gentleman will not .Ieny it. When therefore, I 
shall have proved to you that the defendant is the' pI-inter and pub­
lisher of .the blasphe mous Libels set forth in this Indictment, my duty 
in opening this cause will have been performed. There are many 
things I shall na ve to say to you in tbe close in commenting on the 
case anr! UpOIl the nature of the defence which would be here out of 
pla~. There have been many misrepresentations of tbe. nature and 
motives of this prosecution; much idle complaillt of relig ious persecu­
ti OIl, of infrin ging the libe rty of th e press, of restricting free enquiry, of 
the inexpediency of the Illdictment, etc. I. will s peak to YOll upon these 
topics in a 1I10'oe appropriate place, and .proceea now to the testimony • 

.[ Here tILe testimony was inh:oduced.] . 
This paper being 1I0W proved I put it in the case, and hope the 

learned Cou nsel of the 'defen uam will again do me the favour of dis­
pensing with my reading it to you. You will h.ave it in your room, 
and can there compare it with the Indictm ent, anti the law. I sbaU 
not now detain you ' with "it commentary npon its meaning. Mucb 
inge nuity has been applied to expla in away its offensive blasphemy, 
and may be resorted to again for th e like purpose. "Vhen it is proper 
for. me to discuss the meanj ng and import of the publication and lan­
guage of -the defendant, more at large, I hope to convince you that tbe 
Grand Jury have not mistaken the meaning of the blasphemous pas­
sages, nor ascribed more wickedness to the publication than it evident­
ly contains. The la w anti the fa ct being now before you, and both 
b~ illg clear; and indicating the defendant'S guilt, 1 shall expect a '!er­
<!.I ct against hien, if you are true to your duty, and regard consclen­
tlo?sly that oatb that you have taken to give II Verdict according to 
eVidence. _ . _ 
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MR. DUNLAP commenced the defence on Tuesday, 
the 13th May at cleven o'clock, antl finished it at two 
on Wednesday the 14th, when the Cuurt adjuumeu to 
next day, he having on this trial read his fUl'mer ar­
gument to the Jury, from printed sheets since published. 

, 

• • 
. MR. PARKER in the close addt'essed the Jury from 9 
to 3 o'clock on Thursday the 15th May, as follows :-
GENTLEMEN OF THE JURY, • • 

If the l'esult of this trial depended upon the much speaking, the long-
est argument, 01' the loudest declamation, I should despair of any suc­
C!lSS in it; or if personal friendship Rnd intimacy with the defendant . -
or his bail, and political and persollal associations with the Counsel in 
the cause 'should illfluence the minds of any of you in the discharge of 
the high and resp~;nsible duty now imposed upon you by law, and un­
dertaken solemnly in the sight of (lod and this Court to be dischUl'ged 
conscientiously, I should also have some distrust, that the rights of the 
Commonwealth might be ,overlooked through the operation of person­
alar political feelings. But if your Verdict is grounded upon the law 
and testimony of the case, if you give a Verdict according to evi­
dence, as-you have sworn to do, J look to your decision of this cause 
witlt tlte utmost confidence in behalf of the Govel'llment. But for 
Borne appre,hensions arising from what I h!IVe heard out of Court since 
you were empannelled, and which I hope may be unfounded, I think 
it probable, Gentlemen, I might forbear to use my privilege of aJdress-, 
ing YOIl at this time without llny danger to a result in fa,'our of the 
Commonwealth. There seems to me but little necessity, so far as 
respects the rightful decision of th~ case, to make any reply to the very 
elaborate, voluble, discursive, and eloquent oration of my learned 
brother, who has misapplied so much time apd talent, so much reading 
and rhetoric; so mu:!h fancy and feeling, in attempting the a lmost hope­
less defence of hi;; delinquent client, I alll nevertheless induced by 
several consi,derations to bespeak your indulgence for a time that I 
may not appear to neglect my duty in a prosecution, of which I am not 
the author, and which has excited so much attention, and that I may 
'have an opportunity of saying to you some things which I excluded 
from my opening address, that they might be introduced into tbis more 
appropriate part of the cause, But you need not fear, Gentlemen, tbat 
I am going to ramble all the world over in the track of the defendant's 
counsel, though nothing would be easier than to follow him, and point 
out the thousand fallacies of his arguments, and the mnnerous errors 
of his statements. The real as well as the avowed ohject of a judi-
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cial trial is to Jiscover truth, and, when that is found, to apply the 
-

rules of law according to that truth. To attain this desirable object, 
• 

there is usually a div·ision of labour; the law assigns some portlOll of it 
to the Counsel of the parties, some to W itnesses, ~ome to the Judge, 
who ,holds his high station to regulate the proceedings of justice and 
enlighten the Jurors; and a very iUlportant rart to the Jury 

, . 
themselves., whose especial duty it. is, fairly, faithfully, lawfully 
and conscientiously, without fear, favour, partiality or affection, 
to look for, to discover, and firmly and sincerely to pruclaim in open 
Court the truth when they have found it. "Ve at the bar are bound to 
aid ant! assist, not mislead 01' confound you in you r ,..researa<hes and in­
vestigatious·; the Judge is to- afford you the benefit of his education, 
learning, integrity and experience, and then 'your duty is to be per­
formed; you are fairly to examine the case, 'and after ,considering the . , 
law and the testimony, you are honestly to declare before Got! and 
this assembly what are the dictates of your conscience, guided by tbe 
best and fairest exercise of your hon est judgment and intell ectual fac-

, , 
ulties, and what the truth is in relation to the charge preferred against 
the defendant, whetber he be Guilty or Not Guilty as alleged jn this 
Indictment. It must therefore be clear to your rnillds for what pur­
pose you are hel:e before us tbis day; .why you have been selected by 

-
lot according to law and placed in those seats; you can~ot mistake 
that you have been duly impannelled to act as JUR9RS in a Court of 
law, and swom to give a true Verdict according to evidence, and th!!t 

' you are here in no other capacity and for no other purpose. You are 
not at liberty to change your office of Jurors illto th!\t of Legislators. 
T~e Judiciary and Legislative departments a·re designedly- separated 
and kept apart by the Constitution of the Stat~. This Hall, assigned 
and devoted to the trial of causes in the Judicial, Courts ; is not the place 
to make or repeal laws, but to administer and enforce them. It is no 
part of a Juror's duty to debate and decide whether a Statute duly en­
acted is wise, or impolitic, expedient, 01' [he reverse. The bu~il1ess 

of passing, altering and repealing the laws is placed in otber hands, 
and y.ou will not usurp a power that constitutionally belongs to ' other 
men, certainly not to you assembled at this time, in this place, and Oll 
this occasion. I cannot think it necessary to say more to guard you 
against as~;uqring Legislative powers, which th,e sup1'eme law of the 
land has confided to Govel'llors',-Senators and Representatives chosen 
and qualified according to the Constitution, the only functionaries 
within'the Commonwealth, who can make, alter or annul a law: Arbi­
trary and rash as:;umptions and exercise of illegal powers by any 
body of men, become absolute tyranny and the height of political 
wickedness. If J urol'S put 'themselves above tbe laws and beyond 
their confroul, the trial by Jury, now ~me of our most invaluall.le rigbts 
under, lind in obedience to, the laws, would become one of tbe 
.greatest evils ever inflicted on a free people. - We should live un4er II 

• • 
• 
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government of men, not of laws; and infinite mischief and injustice 
would ensue. No body could be sure of getting their ri ghts; there is 
lJot a law in the Statute Book that some J uror5 might not wish re)leal~ 
er!. My frienr! on th,e other side, in his superabuudant zeal for his 
client, has I fear been unguarded 011 this subject j Rlld in his cooler 
moments [ doubt not would be the earliest to disclaim some of the sen­
timents, which in the heat of his eloquence his mind has thrown out 
to influence you in this cause. I feel. confident, that when enforcing 
the laws of the United States in t!lOse Courts of the nation where it 

-
is his special duty to bring offenders to justice, and where he is now' 
about to gO' to discharge that duty, he would most earnestly and vehe­
mentlY' protest against a panel of Jurors usurping to themselves the 
exclusive power of Congress, the power to make, amend, alter, or ab­
rogate the laws of the Union. 

It js my wish, Gentlemen, also to disabuse your minds and free them 
from some other erroneous impressiolls, which the defendant'S Counsel 
may have produced by the splendour of hi.s declamation, and the high­
toned and eharact!'lristic boldness of his assertiuns. Upon some sub­
jects and some men he has lavished in wantun profusion superfluous 
though just encomiullls; and upon others- has wasted much excell ent 
indignation . I perhaps differ fr6m him concern ing some things only in 
the extravagant height to which his mind in its fever heat occasionally 
ele l'ates and throw.s off his thoughts. But there are other topics in dis­
coursing upon which I think his zeal for his client's acquittal has led 
hi,m astray, and upon some he became j'adically wrong; and I will ask 
your indulgence for a few moments, lest, charmed by t~e music of his 

. oratory and the flowers of his fancy, you may perchance follow him 
into the path of delusion, where you will soon be surrounded and en­
snared by the thorns and brambles which spring up in countless num­
bers ill that dangerous road. 

I begin with a very important subje.ct, upon which much error aT­
ready prevails, and perhaps will be -extended by 11Iy learned friend's 
declamation in this trial. In, this country, under our free political in­
stitutions, there is nothin!! lliore valuable than the freedom of the . ~ 

pre~s. It often gu ides public opinion, which now is the most power-
ful eugine for good 01' for evil on earth . The press checks, controuls, 
allli governs . the mighty men of the nations, and preserves the rights 
_and freedom of mankind . It leads the way to reformation, to scien­
tific and practical illlprovement, to good manners and morals, and to 
all the blessings of social life. Valuable as the press is, there are few 
subjects less understood than what constitutes the liberty of the press. 
In some nations there have been, and in others there still are, estab­
lished censors of the press, and nothing can Le printed without the 
previous supervision and permission of the Government officers. In 
such countries, there is no freedoln of the press; it is curbed, restrain­
ed, controuled, ovel'awed, and kept in a state of slavish subsElrviency 
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to the party in power. By the Constitution of' Massachusetts, it is 
declared, that" the liberty of -the pres!! is essential to the security of 
t'reerlom in a State; it ought not therefore to be restrained . in this 
Comlllonwealth." It is obvious that this language refers to freedom 
of discussion in pc.1itical llIatters. There is a rlifficulty III marking 
with Ilcenrate (lreci~ if)n the boundal'y lil!e between the u~e and the 
n!luse of the pr~ss , bet ween its I:lwfnllibf'rty and its illegal licentious­
n ess. I think howeve r; no sensible Jurors will yield to. the latitudina­
rian sentiments advocatecl in radical qnarters, that the Con3titution hy 
insuring the liberty of the press allows mali cious ' antI sC(lll(.Ial~us Li· 
bels ancl every species of obscene, hlasphemous and infamous pqblica­
tions, and that there is no real liberty of the press unless evel-y boely 
may publish every thing about any . body and any thing, without reo 
garding the quality or te.nd eney of the publication ; As well might it 
be said, that because the Constitution allows the people to keep fire 
arms and military weapons, therefore, no restraint should- be put on 
their use, and swords, pistols, and muskets -may' be constitutionally 
used for murcier, assassination, and highway robbery. Is the liberty 
of the press any thing different from the liberty of the bludgeon, the 

• 

dagger, the slVord? The liberty of using -a thing lawfully, confers no 
privilege of doing an unlawful act with it. If ' a murderer, whose 
guilt was fully pl'oved before a Jury, should dellland an acq'uittal upon 
the ground that the law against murder lVas unconstitutional, inasmuch 
as the Constitution allowed him .the use of fire arms, and he did uo 
more than shoot a man by using his pistol, why would not that be as 
good an argument for bim, as the argumelll for' a blasphemer is good 
for him, that the Constitution says the liberty of the 'press ought not 
to be restrained, therefore, the law ' prohibiting printed 'bluspheiny is 
unconstitutional? Just before the adoption of the Constitution of this 
State, LonlMansfield officially said in an English Coort," tbe liberty 
of the press consists ill printing without any previous licence, subject 
to the consequence of law; the licentiousness of the press is Pandora's 
box, the source of every evil." This was the opinion also . of Lord 
Camden. ' 

Mr. Holt ill his excellent treatise on the law of Libel has the fol­
lowing passages, tpage 60.) ." As no one carl- ,have a right to speak 
w-hat is contrary to morals" to religion, or to the gOOlf of others; as 
no one c'an have a general and loos'e ' right of accusation, trial, and 
juclgmeni; and as even natural rights and the exercise of natural 
powers are necessarily limited when the purposes of society require 
it; so the natural power of speaking; and tlie consequential power of 
publishing, are always limIted by moral duties, and in many ca3es are 
frequently still furth er restricted for social ends and consequences. 
The Iibel·ty of the press, restricted as it may be .hy the English -law of 

. Libel, will be found wide enough for the exercise of every- right and 
duty. It prohibits nothing but injury; it confines fi'om mischief the 
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the press is invaded; then there cannot exist such a tbing as tbe licen­
tiousness of the press; nor such a prosecution as an Indictment for a 

• • 
printed libel, hOlvevel' fal se, infamo'us and malignant; every possible 
abuse of tbe press must be considered as Constitutionally protected 
from punishment. To sucb. an absurd and dangerous conclusion I can­
not believe tbat any intelligent Jury can be misled, by any eloquence 
however commanding, nor by any barangue however dictatorial. 

• 

I proceed to examinE! another bugbear, which bY 'a species of elabo-
rate incantation bas also beeu attempted to be raised by fancy out of 
the Constitution, and clothed in all the terrors . which an exuberant 
imagination could lend to it, This prosecution, it is said, is an invasion 
of the liberty of conscience, a restraint upon . free inquiry, 'an act of 
unlawful and 'unconstitutional intolerance and persecution, 'I consider 
these charges as an abuse of langunge, a misrepresentation; if not a 
wilful perversion of the truth. No Illan is bere prosecuted for 

. thoughts, for the exercise of his mind, for want of faith, or for excess 
of credulity. The law takes no notice of intellectual operations. 
Our law regards notbing but overt acts against religion, natural and 
revealed. A man may be as stupid and incredulous as an oyster, and 
have no more religious faith tban stocks and stones, or he may be 
credulous enough to believe that nature created itself, or any of the 

• 

other follies of infidelity, and the law meddles not with him. It is the 
open, vilifyhlg, and malignant attack upon the general &j'stem of belief, 
upon the institutions of society, upon the foundations of law and 
morals,-such an overt act of treason against the ' pnblic peace, and 

• 
safety which the Statute deems criminal. Openly, scandalously, ob-

. scenely, and wilfully blaspheming the holy name of God in tht;l ways 
• 

and mauner described in the Statute is no lawful exercise of tbe liber-
ty of conscience, no lawful moue of free inquiry; and to repress by ' 
statutory penalties, gross, indecent, scoffing, and contumelious blas­
IJhemy is no act of unlawful or unconstitutional int9lerance or perse­
cution, You may believe in your hcart what you please of any man's 
moml character; but if you publicly brand him in a newspaper as a 
thief, a perjurer, an adulterer or an assassin, it is no pel'secution.or 
intolerance to call you to an account for such libels, fo\' acts disturbing 
the p-ublic tranquillity, and leading to quari'els and bloodsbed. His 
peace, his reputation, his happiness, the peace and happiness of his 
wife and children and friends, are n'ot to be assailed am! prostrated 
with impunity, A man's fame or chal'acter is p:lI"t of him, and a por­
tion of his property, ana often is as dear to hi m as his limbs or his 
life; and a malicious libellet' is as much amenable to the law for dis­
turbing tbe peace of soci~ty, as a felonious assaulter or murderer; 

.and so is a wilful blasphemer of God's holy name. But freedom of 
thOltght, fair and reasonable discussion, decent argument and contrO­
versy are no where forbidden in our laws. The most latitudillarian 
liberal or radical of tbe pressut day is indulged with the utmost liberty 

• • 

• • , 
, 

• 

. -



• • 

• • 

59 
• 

of conscience, and with perfect freedom of decorous and proper enq ui­
ry upon all subjects; but malicious libels and wilful blasphemy are 
justly prohibited. After a collecti()D and careful review of tbe report­
ed cases upon this branch of jurisprudence, Mr. Holt (page 70,) very 
correctly observes, "the law does not prohibit reasonable controversy 
even upon fundamental subjects, so long as it is conducted with a tone 
of moderation, which shews that argument is the only purpose; the 
writer abstaining frOID language and terms which are abusive and pas­
sionate, and therein indecorous towards the establishment, and offen­
s!'1e to the consciences of individuals. What is argumentative may 
very properly be left to be replied to by argument: what is passionat'e, 
and therein a disturbance of the proper economy of the State,· cannot 
be so safely passed over to a defence by similar weapons. Such a 

• 

sufferance would be the endurance of brawls. When the law is moved 
• 

against such writers, iUs not persecution, it is a defence of the public 
tranquillity and decency." 

In this trial you have heard much declamation and mu~ historical 
learning wasted upon the subject of religious persecution; and the old 
and obsolete punishments of the pillory, the whipping post and the 
gallows, were made a kind of triad, or chorus, at the close of almost 
every paragraph of the Gentleman's speech. In the pI'esent age of 
the world, and more especially in this free and happy land, nobody de­
fends 01' practices persecution for conscience sake. The Gentleman 
has been attacking an undefended and defenceless castle in the air. 
He seems to have taken pleasure in straying among the ruins of poli­
tical and' religious establishments, which in past ages were erected· by 
bigotry and intolerance in almost every part of the globe; and, collect­
ing with marvellous industry the scattered fragments, he has endea­
voured to show forth the temple of persecution, and }Jourtl'ay its hor­
rors and cruelties, its sacrifices and victimS', its terrific dungeons and 

• 

bloody altars. He is indebted for some of his descri ptions to histori-
ans and fOI' some to imagination. To all which, I shall satisfy myself 
with giving you a very short answer from the Baron Montesquieu. It 
is all the answer the long and useless display of such a collected string 
of historical facts requires. In the" Spirit of Laws" Book 24, chap. 
2, Montesquieu says, "To say thaf religion is not a restraining 1110-

tive because it does not always restrain, is equally absurd as to say 
that civil laws are not a restraining motive. It i!l a FALSE way of 
reasoning against religion, to collect in a large work a long detail of 
the evils it has produced, if we do not give at the same time an enUlDp.­
ration of the advantages which have flowed frort;! it. VVel'e I to re­
late all the evils that have arisen lD the world from the Civil LaWls­
from JlIona/'chy and fi'om Republican Go've1'nmenl, I might tdl of 
frightful things." •. 

I will add, it is a trite' and old artifice to argue against the me of I\. 

thing from its abuse. " . 
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But, Gentlemen,'the age of persecution, like the age of chivalry, has 
gone by; its temples, victims, altars and dungeons no 10l)ger exist but 
in fancy's sketch. Be not deceived, Gentlemen 9f the Jury; sounding 
the tocsin of religious persecution at this time within this Gommon­
wealth and within the territorial limits of Boston, the head quarters of -
liberality and toleration, is ringing a false alarm. Indeed it reminds 
one of the ~tale trick of a feloll, who upon a larceny being discovered, 
was th.e first vociferously to cry Thief, and escaped by running away 
after an imaginary rogCle. For if there be any persecution· in the pre­
sent time;!, then, Gentlemen, I throw back the charge of persecution 
upon the Infidels of the age. -It is not Christianity that now perse­
Clites Infidelity nild Atheism; it is Infidelity and Atheism that perse­
cute Christianity. For yeal:S this has been the case. I need not re­
mind you of the impious watch ·word of Voltaire and his associates, 
Ecrasez l' irifame C1'ush the W1·etch. ~ need not .ask you to remem­
her the bitter and exterminating cruelties of the infiilel Republicans of 
France, so eloquently described to you by the Gentleman himself, to­
wards the Cle.rgy aml all professors of religion . I need not go to the 
French Robespierre-for persecution of rel igion, There is no neces­
sity to go far for an example. I come direct to Abner Kneeland, who 
four years ago (New York, Nov. ~, 1829) by a · proclamation under 
his own hand, in his attack upon the Evidences of Christianity, says to 
his adherents, " We must march into the enemy's camp; we must 
storm his strong holds, and throw open the brazen gates of his cita­
de1." Who was the persecutor then? What too did Fanny Wright 
come here for, but to plant the standa.rd of Infidelity, to mise an in­
surrection against Christianity, to mal,e an. open and gross attack upon 
our religious faith and our domestic happiness; to open a rendezvous 
to gather volunteers to enter upon a crusade against Religion, marriage, 
chastity, order and decency, and the very foundations of civil society? 
And what success has crowned her tolel'ated and not persecuted visit -to this metropolis, how far from being persecuted was she, the vain 
glorious hoasting of the Boston Investigator has proclaimed to the 
world. Julien Hall could not hold the tl'OOPS of Atheism and ineli-

• 

gion ; a larger camp was obtained at the Federal Stre.et Theatre; and 
now twice or thrice a ,week they rally unmolested to discipline and 
prepare themselyes for an exterminating warfare against all Christian 
opinions and institutions . . Let mo repeat the question, who' are the 
persecutors, who the persecuted? Who are the ·insulted and vi lilicd? 
Who the insi.llters? 'Vhat a shameful abuse of language it is for this 
defendant to cry out Perst?wtion. Look too to this libel now before 

• 

you, see its scoi'n, contumely and insults. Consider its tempel', object, 
motive, tendency and effect, a}1d shut ·not your eyes fo the truth: Con­
sider how much the orderly, mOI'al, and religious people of this metro­
polis bave already tolerated and are tolerating, and judge you of the 
truth of the New York lnfidel's exclamation, "Tfi,e Inquisitton in Bas-

• • -• 
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toni" V\There is it? V\7 hoever bere heard of it? If it is in the City; 
it is in the Federal Street Tbeatre, or 'the concl(lves connected with it. 

Gentlemen, I hope I have said enough about these abused and hack­
neyed topics, the liberty of the press, the liberty of conscience, the 
freedom of enquiry, and the charge of intole~'ance' and persecution, I 
proceed therefore to call your atten tion to the precise question before 
you, ' I do not deem it eirher neeessary or useful to follow the mazes 
of the elaborate speech of the delim~ant's eloquent Counsel. .M nch 
of it did not appear. to me to be appropri ate to a judicial investigation; 
it may figure in a pamphlet, and parts of be recited with admirat ion 
at the Infidel Theatre. The Book is already printed, and was before 
yon had the argument!! Was it composed for you, or for other per~ 
SOilS and purposes ? J uuge you. I prefer to ask your attention only 
to such parts of it as can have any bearing upon your Yenlict. VVhat 
is calculated only to make inwressions elsewhere, I shall not ,,'aste 

• 

your time and the time of this Court, pressed with other causes, to 
answer or refu te, ' , . 

You, Gentlemen, are placed in those seats to examine the subject 
carefully, and then simply to answer the question the Court will ask 
you . Your answer, and your whole Juty in Court, will be confined to 
one word, Guilty, or at most to two, Not Guilty. 

GUILTY OF WHA. T? 
• 

Gentlemen, examine this Indictment which makes the charge, of · 
wilfully blasphemiilg the boly name of God . Consider the answer to 
that charge. Look to the law, to see if ' there he one which proh.ibits 
blasphemy. Apply the evidence to this defendant you will then have 
the meallS of deciding this case. . . 

'With your permission, I will go over this ground in your hearing, 
detailing to you the views and principles which r think ought to govern 
you on this occasion if you will regard your oaths ' and duty, and not 
cousult your pl:ejudices or partialities : ond then I will take the liberty 
of suggesting some considerations why' this law at this time and within 
the body of this County ought to be enforced . 

1. The Indictment charges the crime of Blasphemy, aHd says it was 
committed by the publication of the Newspaper which has been put 
in evidence: The extracts inserted in the Indictment are true tran­
scripts from the columns of that publicatitlll . Though the uefendant. 
is proved andllas confessed" himself to be the Editor and Publisher of 
that Newspaper, still he says he is not gui lty of the crime alleged. 

2. That is his answel' to the Indictment; not that he is not the 
publisher, not that the ell.istence of a God, his final judging of the 
world, the immortality of the soul, and a future state of rewards and 
punishments, are not denied in the publication, not that the Saviour, 
the Holy Spirit and the Holy Scriptures are not reproached in the libel 
set forth; upon these points there is little or no question but admit­
ting them all, he says, by his Counsel, there is no law a~ainst it, and 
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if there is, there ought not to be, because the Constitution allows of 
no such law. These are the main points of the defence; there are 
some others of minor importance which I will hereafter notice. 

3. The third enquiry t.ben is, is therl~ any law against Blasphemy? 
There certainly is one in tbe Statute Book, because I have produGed and 

• • read it to you; a law passed as all our laws are, and proved by the same 
evidence. Also, I have citerlmany authorities to prove to you, that if 
tbere had been no Statute Law upon this subject, Blasphemy is an 
.offence at common law and has heen for many centuries, and tbat tbe 
common law is part of the law of this land. The late Chief Justice 
of this Court, (in 8. Pickering's Reports, P', 312,) said, the ancient 
common la\'I' rested in tradition, or on some more ancient Statute, or 
on some judicial decision; and (in 2 Mass. Reports, p. 534,) the 
Court tbere said, "Our ancestors when they came to this new world 
claimed the common law as theil' bi1·th-'rigltt, and brought it with them, 
except such parts as were judged inapplicable to their new state aud 
condition." All the laws adopted, used, and practised UPOB, before 
the independence of the Commonwealth are expressly continued in 
force by the Constitution until altered or repealed by the Legislature . 

. The Statute against Blasphemy does not alter or, repeal either tbe 
common law or the Colony Laws in relation to t~e cmp'Us delicti, tbe 
body of the cl'ime, but only as to the extent of the p'unishment. In 
the language of Mr. Stal'kie, " a person offending nnder the Statute is 
still indictable at common law,"" No reasonable man therefore can 
say with any truth that'there is no' law against Blasphemy . . 

But, it is said, further, tbat if there is such a law, t-here ought not 
to be. Who is to decide that question? Who is to sit in judgment 
upon the Legislature? Is any municipal law binding? - Who has 
the right to abrogate the Constitution? Do we live underIaws or not? , 
Are there !lny laws against murder, robbery, peljury, treason, burglary, 
or any other crime? Who made those laws, who can repeal tbem? 

• 
Have we any government, or are we still in a state of nature f If you 
will trouble yourselves to answer these questions you will discover the 
foundations of civil society; you will see that all power resides in the 
people; that they made a Constitqtion and fl'ame of Government ~s the 
paramount law of society in this Commonwealth that they caused 
that Constitu,tion to be fairly engrossed on parchment and preserved 
with the utmost care among the Archives of !he State, and ten thous­
and copies to be distributed among the people; taat in that COBstitu­
tion they defined and preclairned the rights Elf man in civil society, and 
prescribed the principles of the Laws and how the law makers should - , 
be chosen, and how they should make the laws; and that Constitution 
and the la.ws made under it ha~e been in successful and admired ope­
ration for upwa1:ds of half a century. That Constitution was formed 
by christian men, "and provided for the permanency and support of tbe 

• -
• See 8110 Fitzgibbon, p. 66. • 

1 Salk. p. 460. • 
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Christian Religion, and nearly a hundred statutes have been ,made 
in relation to religion, parishes, different denominations of Christians, 
and divers public offences against God and Religion and now fol' 
the first time we are told there ought not to be a la w against Blas· 
phemy, an ' offence prohibited 'by positive statutes ever since the 
settlement made at Plymouth by our fore-fathers (who were so much 

• 

eulogized yesterday by the defendant's counsel) and severely pun-
ished in many antecedent centuries by the Common law of Eng­
land, which those forefathers brought with them to America and 

• • 

claimed as their ·birth right! Even the heathen in all ages and 
countriesJ civilized and 'savage, punish in an exemplary manner all 
insult upon thqir Gods. Hear what Plato says on this subject, (on 
laws, lib: lQ.) " Those are guiltj of impiety toward the gods, who 

• 

deny their e~istence; or who, while they believe it, maintain that 
they do not interfere with what is done below." In Athens we 
know in a memorable instance such supposed impiety was punish-
ed with death. . 

But Independent of the gross wickedness of Blasphemy in a re­
ligious point of view- in all religious 'communities, and especially in 
a christian civilized society, where' the general faith and the con-

• 

sciences of men regard the essential principles of religion with re-- . 
spect and reverence, and repose upon their influeric~ and operation 
for safety and security, for virtue and innocence, for truth and jus­
tice in the diversified and innumerable transactions of men, blas­
phemy is a temporal as well as a spiritual offence, and the law has 
so considered it withput exception. No case can be found, where 
it has been allowed by law, or decreed to be unpunishable and in-

. nocent. On the "Contrary, · a series of uninterrupted decisions, 
which can be traced for four or five hundred years, and which have 

• been approved by the wisest and best men that ever breathed the 
. breath of life, both In England and America, .a series of such de­

cisions has been referred to, most conlusively and for the best rea­
'sons, pronouncing the law to be against Blasphemy as a tempora~ 
offence against G01:ernment and punishable as one of the greatest 
crimes against society, as well as against God. In the opening of 
this cause, I merely glanced at those decisions. It is my intention to. 
to be more partiltular now . . As it is said you are to be the judges 
of the law in this case as \vell as the fact, I trust you will not deem 
me taking an unnecessary course. I am directing your attention 
to the law as d!')cided by those, whose education, studiesJ profes­
sional duties and lives have Deen devoted to the subject, men high 

• 
• 

• 

• 
• 

• 

, • 

• 

• 

• , 

• 

• 



• 

• 

• 

• 

• 

• 

• 

• 

• 

. 64 
• • 

on the roll of fame .and honor for. learni,ng, integrity and talents, 
• 

men who were guided by the light of trulh and c.onscience as 
they advanced in tlie. path of duty" and hav.e recelveg the eulogium 
of all American Judges . . . 

- - . ! - # 

[Here Mr. Parker Introcfuced the authorities, English and Amer-. . . ~ 

iean, which are cited in pp. 50, 51, of this pamphlet. . He read 
many of them to th~ jury, particularly some pas~ag~s- from 1\fr. 
Erskine's speech in WiIliains' case, and Sir Vicary Gibbs' in Ea-. , .-; 

ton's case. But with a running commentary be most 'closely'appli--
ed to the. case now on trial, Chief Justice Kent's opinion in Rug-

> 

gles' case in 8 . Johnson, Judge :quncan's 0Rinion . in U pdegraph's 
• 

case in 11. Sergea nt and ~awle, a~d Qhief J:usti?e Parsons' opin-
ion in the case of Barnes vs. Falmouth. He asserted the7'e was .. .... r _ 

nothing neJiJ in MI'. Dunl~p's arguments j ' they. had all been urged 
and overruled ?eJoj:e j a? d h~ spent an hour or more. in pq~n1ing out 
and explaining the Judges' answers to the defendant's objections.] 

Now in ppposit.ion t~ these authorities we have a letter of Thomas . ~ 
Jefferson and whatever else the Gentleman could bring to bolster 

, c t- ~ 

it up. I promised you qut if that letter was introduced, I would 
• 

endeavour to satisfy you that the argument it contained had no 
• 

substance or weight_in it and I will now attempt the £erformance 
of that pl'omis~. _. . 

About ten years ago, Major Cartwright, an octogenarian English 
• 

ref?rmer, wrote a book with a title, "The ConstitutioE produced - . 
and illustrated." Like others of his works (for he was voluminous 
like Cobbett) it· fell: still born from the press, but he !pought it 
Qeserving of a passage' across the Atlantic Ocean,',and he sent one . -
to Mr. Jefferson; ' then also an Octogenarian. You, Gentlemen, 
dou,btless know, t\1at the English Constitution, whatever it 'may be, 
is unwritten , having grown· up into a system, like the common law, . . -
from customs, usages, ~nd prevalent principl~s. _ Still it is some-
what indefinite. Unlike tbe prescript Constitutions of several of 
the United States, it cannot be produced in blaqlc and white, and . ' , 
subjected to verbal criticism or grammatical .and Ieasonable~con-
struction. It has therefore bee-n the subject of much dispute, es-

• 
peci~ly within the last fifty years, since the question of · Reform 
began ~o agitate England. Many contend t~a( the Constitption is 
but the will of Parliainent, that Pa~liamel.lt is oll]n ipoteI)t, &c. 
Others deny this doctrine. Major Cartwright wrote .much on this 

' vexed question, ~nd fi~aIly publish.:d the .Book , I .hav~ just men­
tioned with theirnposing title. His notion is, that the English 

, , 

• 

, 

• • 

-
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-

• 

• 
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Constitution was cteated and formed by the Anglo Saxons, some 
traces of which are still discoI'erable in the laws,. hi5lory, usages 
and customs of the Saxon Heptarchy. He produces a few detach­
ed parts, and argues ex pede Hercules. All that he finds incon­
sistent with his views, he very complacently and with a magisterial 
ajr calls legislative or judicial usurpations ; and he seems to think 
that what cannot be traced to the Anglo Saxons cannot be consti­
tutional. Much of his theory is fancy, more especially as the prim­
itive Anglo Saxons were as unlettered as the aboriginal Indians of 
our country; and his theory has floated away like the fabric of a 
vision. Mr. Jefferson thought proper to return thanks for the 
present of Major C. and yielding to old age's propensity to gar­
rulity, he wrote back a communication which he himself calls a 
"long and rambling letter." Among tl;e various matters that his 
pen touched upon, was Christianity, his hostility to which was no­
torious all his life long. He steps out of his way ·to throw an im­
becile dart telum imbecile ~ill e ictu· at this system of religion, 
and exhibited at once a proof of his senility and injustice. This 
letter, so much eulogized by the defendant's Counsel, contains 
these six propositions, which I propose briefly to examine, and 
hope to refute. * 

- • , 
• 

. • The following ex tract from Mr. Je1ferson's letter will show whether or not it con­
tains the s ix propositions attempted to be reruted.-" I was glad 10 find, in your book, a 
formnl contradiction, nt length, of the judiciary usurpation of legislntive powers; for 
such the judge. have usurped in their .repeated decisions that Christianity is a part of the 
common law . 'l'he proof of the contrary which you have adduced is incontrov"ertibJc, to 
Wit, that the common law existed while the Anglo Saxons werc yet Pagans j at a time 
when (hey had never yet heard the name of C1Jrist pronounced, or knew I]Ust such a 

• 
character hnd exi lcd. But it may amuse you to show when and by what means they 

• 
stole this law upon us . In a CRse of quare impedit t in the year book, 34, H. 6. fo. S6. 
(1453) a question wns made how far the ecclesiastical law was to be respected in a com­
mon law court? And ;Priscot) c. 5. gives his opinion in these words A tiel lie que ill 
de seint eglise ont en ancien scripture, cO\'icnt a nous n donner credence; car ceo com­
tnon ley sur quels tOUts manners leis sont fondes j et auxy, sir, nous Bumus obliges de 
conustre leur ley de saint eglise i et semblablementc its sont obliges de conustrc nostre 
ley; et, sir, si petit apperer a nous que l'evcsque ad fait come un ordinary fera en tiel 
cas, adonq nous devons ceo adjuger bon, ou lluterment hemy," &c. See S. C. Fitzh Abr. 
quo imp. 39; Bro. Abr. q'u. imp. 12. Finch in his first book, C. 3. is tho first a!lerward,; 
Who quotes this case, and misstates it thus- U To sllch Jaws of the church as have warrant 
in holy scripture, our law giveth credence," and cites PrisDt, mis-translating Ie ancient 
scripture," into II holy scripture," whereas Prisot palpabJy say! It to such law! as tholSe 
of holy church have in ancient writing, it is proper for us to give credence; H to wit, to 
their ancient written laws." This was in 161S, a century lUld a half aner the dictum or 
Prisot. \Vingatc, in 1658, erects this translation into 8. ma.."(im of the com_mon law, copy­
ing the words of Finch, but Citing Prisot. Wingate. ma.~. 3. and Shepherd. tit ... Relig­
ion," in 1675, copies the .a!De mis-translation, quoting the Y. B. Finch and Wingate. 
lIsle expresses it in these words, "Christianity is parcel 'Df the laws of England. 1 
Ventr. 293, 3 Keb. 607, but quotes no authority. By these echoing> and re-eehoingl, 
from one to another, it had bec.ome 10 estlSbli,hed in 1728, tllat in "the C8ie o( the Kin, 

• 

• 

• , 

• 
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1. That the English Judges' have usurped legislative powers in 
their repeated decisions that Christianity is a part of the common 
law. ' -

2. That the proof of the contrary which Major Cartwright has 
adduced is incontrovertible , to wit, that the common law eKisted 
while the Anglo SaKons were yet Pagans, at a time when they had 
never yet heard the name of Christ, and that that is proof Chris­
tianity is not part of the com mon la IV. 

3. That the English Judges stole this law upon us. 
4. That Sir Henry Finch mis-translated the words of Prisot. 
5. That the words" ancien scripture" mean the ancient writ­

ingE of 'churchmen, that iso, the ancient ecclesiastical or canon 
lalv. . 

• 

• 

6. That all the common law author-ities hang, link by link, one 
upon another, und ultimately all upon one and the same hook, and 
that a mis-translation of the word:! emcien sCI·iptw·e. 

I think the reverse of these propositions can easily be maintain­
ed, and Mr. Jefferson's name will give them no more credit, than 
it did to his calumnious attack upon the venerated Washington. 

1. The repeated and constant decision of the English Courts 
that Christianity is a part of the common law, is pronounced a 
judicial usurpation of legislative powers. This seems to me a 
libel. upon the Judges. What is the common law, of which it is 
said the general principles of christianity are a part 1 Blackstone 
says the laws collected and published by Alfred (.legum Anglica­
rum conditor) and re-published (with the add.ition~ and improve­
ments which a century and a half had suggested,) by Edw.ard the . 

• 

confessor (restit~tor legum Anglicarum) are the lawll which gave 
rise and origin to that collection of maxims and customs which is 

• 

• 

VB. Woolston, 2 Stra. eS4, t~e court would not suffer it to be debated. whether to write 
against Christionity was )lunishnble in the temporal coutts at common law? Wood, 
therefore, 409, venture. still to vary the pllrasc, and says "thnt all 1!lnspIJemy and pro­
faneness are offences by the common law," and cites 2 Stra.; then Blackstone, 1763, IV . 
.59, repeats the words of Hale, that (I Christianity is part of the cOmlllOll lu.w of England," 
Citing Ventri. and Strange; nnd finally Lord lIJansfi eld, with a little qualifieation, in 
Evan's case in 1767, says II that the essential prinCiples of reyealed religion nrc parts of 
the common law," thus cngulpbing Bible, Testament, and alI, into the common ~aw, with .. 
out citing allY lluthority.-Alld thus far we find this chain of authorities hanging link by 
link upon one another, and all ultimately upon one and the same hook, aud that a mis­
translation of the words "ancient scripture" used by Prisot. Finch quotes Prisot! ,Vin .. 
gate does the sanie i Shepard q lIotes Prisot, Finch and \Viugatc; Hale cites nobody; tho 

• 
court~ in Woolston's case, cites lIale j 'Vood cites ,VoolstOll'S ' case j Blaokstone quotes -Woolston's case, and Hale j and Lord Mansfield, like Hale, ventures it on his own au-
tilority.-Here I might defy the be.t read lawyer to produce another script of authority 
for thi.!' judioiary forgory." . . 

-
, 

• 

, 

-
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now known by the name of the common law. - Mr. Reeves· says, 
The common law consists of those rules and • • maxims · concernmg 
the persons and property of men, that have obtained by the tacit 
assent and usage of the inhabitants of this country, being of the 
same force with act.s of the Legislature. Some of the c~mmon 
law is derived from -the Britons, and some from the Romans, from 
the Saxons, the :Qanes, and the Normans. To recount what in­
novations were made by the succession of these different nations 
1V0uld be impossible at this disrance of time. "Our laws, says 
Bacon, are as mixed as our language, and as our language is so 
much the richer, the laws are more complete." . 

• 

The early history of the Island of Great Britain shows it first in the 
possession of the Picts and :8ritons, next of the Romans, then the 
Britons again, then the Saxons, then the Danes, then the Saxons 
again, and then the Normans. The Common law, says Crabbe,t 
had that name because it was the common municipal law or rule 
of justice in the kingdom, drawn from the several purticular codes , 
then in use, and because it was admitted by the common sense of 
mankind. It was called lex telTI13, or the law of the land, because 
it was, as it were engrafted into and became a part of the Consti-
tution of the country. . . 

Lord Halet says, there is no complete series of Acts of Parlia­
ment, or of judicial decisions, so that u!'e and custom, judicial de­
cisions and resolutions, and acts of Parliament, though not now ex-

• 

tant, might introduce some new laws, and alter some old, which 
we now take to be the very Common law itself, though the times 
and precise periods of such alterations are not explicitly or clearly 

• 

Such beinO" the common law, of which it is said that Chris-
• • t:> 

tlanity is. a part, let us see whether the incorporation of it into 
that law arose from judicial 'Usurpation, as Mr. Jefferson says. 
Upon this point, Mr. Jefferson was either lamentably -ignorant, or 
wilfully unfair. A few historical memoranda will convince you of · 
the truth of this assertion. 

In the year of our Lord 274, ne'arly sixteen hundred years ago, 
Constantine the great, (t he first Christian Roman Emperor,) when 
he assumed the imperial purple was living at York in England, 
where his father Constantius died. Britain was then part of the 
Roman Empire. T l.le Christian Religion became estabfished in 

\ • 

• History, English Law, pp. 1, 2 . tCrabbe'. History of En&lilh Common Law, p. 2. 

t Iii.tory of Common Law, p. 133. 
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the reign of that Emperor. The Roman power) extending its 
government, religion and laws into all its provinces, continued in 

• 

England unt il the year 448, nearly two centuries before it finally 
expired in that Coulltty. The Anglo Saxons invaded Britain in 
450, but many of the Romans and aboriginal Britons remained 
there, retaining their religion and many of their' laws. Aylijfe 
says, (Introduction to Parergoll, p. 30) "The Saxons were not whol· 
Iy destitute of religion belare Gregory sent Austin into England; 
this is el'ident from the Saxons keeping Easter more .asiatica, 

• 

which cus!om continued against Austin's will for fifty years after 
• 

his coming into England. And it had been a mira.culous igno • 
• 

ranee had the Saxons conversed with Christian Picts and Britons 
above a hundred and fifty years without the least sense of their reo 
ligion." In 550 the Saxons themselves were converted to Christi­
anity, and the principles of the Christian Religion were interwo­
ven into the laws of the realm. In 596 Canterbury was the see of 
an English Bishop well endowed by royal bounty. Of course 
Christianity at that time was we)) established among the Saxons. 
There was an ecclesiastical council summoned by the Saxon au-

• 

\hority in 664; and in 680 four kings of the Saxon Heptarchy . , 
convened a synod at Hadfield, which receil'ed the canons .of five 

• 

general councils.* . The Danes attacked the Saxons in 787, 
more than a century after the Saxons had embraced Christianity, 
and the Danes them~elves became Christians. J n 878 the Danes 
were expelled by Alfred, and the Saxons obtained the dominion 
again. The growth of Christianity in this kingdom, says Lord 
Hale, t and the reception of learned men f'fom other parts, and the 
credit they obtained here, might reasona~ly introduce some new 
lalVs, and antiquilte or abrogate some old ones that seem less con­
sistent with the Christian doctrines; and by this means introduced 
not only some of the judicial laws of the Jews, but also some 
points relating to, or bordering upon, or derived from the canon or 
civil laws, as may be seen in those laws of the ancient Kings, Ina, 
Alfred, and Canutus, &c. collected by Mr. Lamberd . . 

The same learned writer says. "as exigencies and conveniences 
do insensibly grow upon the people, so many times there grows in­
sensibly a variation of laws, especially in a long tract of time." 

So far is the libellous charge of uSUl'pation on the part of the 
Judges, from being true, that the legislative and royal enactment 
of Christian laws may be proved from authentic documents.still ex· 

• 
• • , 7 • 

·411111'.'. Introduction, p. 31. t History or Common Law, p. Ise . 

• 
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• 
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tanto In the case of Swan vs. Brown (r,eported in the 3. Bur-
rowes, 1598) the opinio.n of the Court of King's Bench was deli­
vered in 1764 by Lord Mansfield, and was afterwards affirmed in , 
the House of Lords. It was a case upon a land title, in relation 
to a common recovery, and it involved a question upon the va,lidity 
of certain acts done on a Sllnday, or Christian Lord's Day. The 
origin and force of the law was traced by that learned Judge. A 
canon was made in the year 517 that no cause should be tried on 
a Sunday; it was ratified by Theodosius, decreed verbatim in the 
capitulars of the Emperors Carolus and Ludovicus, received and 
adopted by the Saxon Kings, (see Laws of Ed ward the confessor 
chapier 9) and these canons and 'constitutions were confirmed by 
William the Conqueror, when the Normans subdued England in 
the year 1066 aDd afterwards also confirmed by King Henry the 
Second, and so says Lord Mansfield, became part of the Common 
law of England. 

* flies nom~niclls non est dies juridicus, is one of the most an­
cient maxims of the Common law, and is a Christian maxim . 

• 

Mr. Reeves says, (page 67.) It is beyond dispute that a canon 
law of some kind had lOllg been established in England before Wil­
liam the conqueror, BY THE SANCTION OF THE LEGIS­
LATURE, as may be seen in Mr. Lamberd's collection of Saxon 
constitutions. 

In Mr. Crabbe's History of the English law, page 4, it - is stated 
that some parts of the canon law were adopted at an early period 
by the Saxons. The same author says in another place (page 5) 
usage prevailed among the Saxons in ecclesiastical as much as it 
did in secular affairs. • 

It will 'appear from historical works of great credit, that before 
. the Saxons. crossed from Germany into England, Christianity pre­

vailed amOlig the Britons, and Mr. Hume says (chap. 1,) C'to the 
disunion of counsels were also added the disputes of theology; and 
the disciples of Pelagius, . who was himself a native of Britain, hav,: 
ing increqsed to a g,"eat multitude: gave \llarm to the clergy." "Af­
ter this they sent into Germany a deputation to invite over the Sax­
ons for their assistance." This was about the year 448. A con­
test for one hundred and fifty years ensued, and then the Saxon 
Heptarchy was established. Ethelbert, King of Kent, introduced 
Christianity into his kingdom, and it 'extended to all the other Sax-

• 
• 

• 
* NOY'slllaxinl., Co. Litt. 341 a.-Wingate's Maxims 3. 2 Inst. 2,64.-Plowden 265.-Dy­

er 181. b.-Dyer 168. pl. 17.-1 Salk. 78.-5l1Iod. 95.-Hobarl 1'49. 
• 

• • 

• 
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on governments. " ·AU the other Northern 'conquerors, says the 
historian, had been already induced to embrace the Christian faith, 
which they found established in the empire!' Ethelbert enacted 
with consent-of the states of his kingdom a body of lall's, the first 
written laws el:er promulgated by any oftne-Northern conquerors. 
He reigned fifty years and died in 616. Many years after this, the 
Saxon King Alfred converted a whole anriy of Danes to CQristianity. 
He too framed a body of laws, as we are told by Hume, which, 
though now lost, was long the basis of English jurisprudence, and 
the ORIG J N of the common law. He died in !)O!. Some vears -
afterwards, Edward the Confessor compiled a body of laws, which 
he collected from the laws of Ethelbert, Ina, and Alfred, and these 
now also lost, were long an object of affection to the English na­
tion .. and were confirmed by William the conqueror, and also by 
Henry the second. We have also AyIiffe's authority (Parergon 

• 

471) that "in England all Sundays were observed by our ances-
tors, the Britons. In Saxon times, King Ina and Alfred made a 
law preventing work on the Lord's day; and under the Danes, Ca-
nutus made a Jaw at Winchester to the like effect." . 

Indeed the law books and b-ooks of history are prolific in passa­
ges directly contradicting Mr. Jefferson's calumny upon the Judges; 
and his charge of their usurpation in this particular is founded ac­
cording to my views on ignorance or dishonesty. 

2. In the second proposition, (to wit, that Major Cartwright's 
proof that Christianity is not part of the Common law is incontro- . 
vertible, because the Common law existed while the Anglo Saxons 
were yet Pagans and had never heard the name of Christ,) the ar­
gument proceeds upon an assumption that nothing is part of the· 
Common law but what existed and was acted upon _by the Pagan 
Saxons. This is wholly untrue, and EO known by every lawyer . 

• 

A few citations and references will convince anyone of the futil-
ity of su'ch an argument. The common Jaw is the collected wis­
dom of ages, and much of it did not exi~t In the time of the Sax­
ons. Mr. Reeves, in tile passage before c.ited, says some of it was 
deriyed from the Britons, some from the Romans, some from the 

• 

Saxons, some from the Danes, and s~me from the Normans; and 
what proportion from each nobody can tell. 1\1.r. Crabbe says 
(page 5,} considering the gmdual manner .the most parts-of the 
Jaw haye grow,n up, notwithstanding the several changes, the gene­
ral frame of the laws has been preserved, and such additions have 

• 
been made as have added much to its improvement. I have already 

• 

• 
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referred to Lord Hale,"" and Lord Bacon. I might particularly re-
fer to many branohes of the common law wholly unknown to the 
Pagan.saxons, especially to those com prehensive branches including 
land titles, feudal tenures, mercantile law, & c. It is needless to 
waste your till1e on thi s topic. ~ I shall sa tisfy myself with the au­
thority of Chancellor Kent and J ud.ge S tory, who dou btless knew 
as much oflaw as Major Cartwright, who was fir st a Navy L ieutenant, 
and afterwards a Mili tia l\lajor, or Mr. J efferson, whose politic!! or 
prejudices blinded him when looking upon law questions. Chan­
cellor Kent says, ,t a g reat proportion of th e rul es and maxims 
which constitute the immense colle of the Common law g rew into- · 
use by gradual adoption ." 

In a recent publication (Conflict of Laws chapter 2, sec. 24, page 
25) Judge StOfY: say~ , " In England and America the Common law . 
has been expanded to meet the exigencies of the times." . 

It is therefore clearly manifest t.hat much of the Common law did 
not exist in the Saxon times, and an argument based upon the as­
sumption of Major. Cartwrig ht is founded on a fall acy; and it also . 
appears from these historical memoranda and dates how early even 
among· the Saxons the principles of Christianity were known, res­
pected and -interwoven into their laws and customs; nearly NINE 
CENTURIES before 'the year Book of 34. H enry 6. [1453.] upon 
a supposed mistranslation of which Mr J efferson inaccurately and 
improperly states the whole doctrine depends, that Christianity is 
part of the Cnmmon law. . 

3. The third clause of Mr: Jefferson's libel upon the Judges, 
(that they stole this law upon us, that christianity is part of the 
common law,) will be found equ ally void of foun da tion: . , 

1. Because christianity was the religion of the R oman Empire 
while Great Britain was a Roman Province, and many Picts and 
Britons were C!1fistians before they sent for the Saxons: 

2. Because the Saxons were early converts to christianity, . and . 
many of the Saxon kings with the consent of the States of their. 
kingdoms,· ENACTED laws (now lost, but still a part of the com· 

, 

man law,) with regard to the observance of the Lord's day, and 
other Christian institutions: recognizing expressly the principles 
of christianity, and enforcing its precepts, a part of the common 
law being derived from usages and traditions growing of those 
very same lost Statutes: 

3. Because it appears from history, (1. R eeves' p, 67,) t11at parIs - . - • • . " • 

' History or Common Law, p. 133. 
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of' the canon law received the sanction of a Saxon Legislature, 
, 

and thereby became incorporated into the laws of the kingdom 
and common law: 

4. Because authentic history also shews that many usages, cus· 
tQms, and laws of the country universally prevalent grew out of the 
maxims, essential principles, rules, and doctrines of the Christian 
Religion, upon which many lost Statutes were based: 

5. Bec~use christianity having been the established religion of 
England for TEN CENTURIES before Sir Henry Finch publish. 
ed his Book of Law, in which it is said the first mis-translation oc­
curred,- on which Mr. Jefferson says the doctrine hangs, there was 
no nec.essity to steal or smitggle the doctrine upon !he people ; 
ihere was nothing novel in it; it had been the law for ages; 
nothing new was intl'oduced by the Judges; they merely declared 
what was old, what had been in use time out of mind before, and 
what was never denied \'Vhat had been long consented to by the 

• 

people, and acted upon in the Courts: . 
, 6. Because had the Judges usurped any legislative power, and 

stole a march upon the people; the King aud Parliament, the law· 
yers and the people themselves, must have sooner or later seen it, 
and known it, and would have corrected it, by an Act of Parlia­
ment, or otherwise, .and never acquiesced in 11 judicial U!;u~pation: 

7. Because if the fact had been so, the generations of four sue· 
cessive centuries would have produced some minds among lawyers, 
Judges, or Statesmen, equal to those of Major Cartwright and , 
Thomas Jefferson, and the fact would have been discovered, and 
published and corrected in England itself long before the year 

-
1824, in the nineteenth century, and not been left to Mr, Jefferson 
only to discover. To these reasons I will add what Chancellor 

·Kent says ·of the Englillh Judges. He knew the characterl' and 
:history of the whole race of them, and we may rely on his discern· 
ment and regard for truth. ,I Every person, says he, (1. Commen· 
taries, p. 463,) well acquainte.d with the contents of the English 
reports, must have been struck with · the UNBOUNDEb INTEGIUTY 

. , 
and LOFTY MORALS with which the Courts were inspired. I do 
not know where we could resort among all the volumes of human 
composition, to find more constant, more tranquil and more sub· 
lime manifestations of the intrepidity of conscious rectitude. If 
we were to go back to the iron times of the Tudors, and foHo\v judi. 
cial history down from the first page in Dyer, to the last page of 
the last Reporter, we should find the higher Courts of civil judica-

, 
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ture, generally and with rare exceptions, presenting the image of IL 

temple, where truth and justice seem to be personified in the ir de­
crees." After such an eulogy, laudati a 'Vil'o la,udato, I think no­
body will believe Mr. Jefferson's libel ofl'HEIR stealing any thing 
upon us. 

4. In the fourth branch of Mr. Jefferson 's libel. in which he 
s ays Sir Henry Finch was guilty of a mi s-transla tion, (" a judic i­
ary forgery,") I think he is equaJly in error. Who WilS sir Henry 
Finch, and in what language was his treatise written? Did he 
understand the language of the year Book? Could he translate 
his own treatise into English? Did he use fairness in placing the 
original passage in the year Book alungsid e his translation? The 
.answer to these questions will refute Mr. J efferson's slander upon 
him. 

Sir Henry Finch was a learned Serjeant at Law. H e published 
ill 1613. his discourse upon the Law in four books, originally writ­
ten in French, and afterwards by himself " done into English." 
His learning, style, and accuracy are commended by Chancellor 
Kent, (1. Comm. 474.) As he originally wrote his treati se in the 
same language in which the Year books are written,and was cele­
brated as a very learned lawyer, there cau be no doubt that he un­
derstood ~hat language, and it is clear that he intended flO mis­
translation, because all Jaw proceedings were th en in Norman 
French and that di,alect was well understood by all lawyers and 
Judges of the age. and ill his English translation of his Book, 
alongside the English words "To such laws of the church as have 
warrant in the holy scripture our law giveth credence," he prints in 
the margin the very worus of Prisot in the Year book of 34 H. 6. 
-10. 'A tids leys que eux de sainte eglise ont en ancien escripture, 
cOl'ient pur IIOUS adonot cred.ence: car ceo est common ley, surq : 
touts manner leys sont fondues, " &c. 

Now the question is, what d(> the words ancient escl'iptllre mean? 
Finch says they mean hfJ ly scripture. ( to lI'it, the Bible, the most 
ancient of all writings, and the maximo, principles and rules deri­
"ed from it and incorporated into the commOl! law.) 1\1r. J effe rson 
says this is a mis-translation, "a judiciary forgery." He declares 
that Prisot palpably says. "to such laws as they of holy church have 
ill ancient writin,;' , it is proper for us (0 give credence, to wit, to 
their ancient wl·itten lrut:s" icl est, the ancient written laws of 
churchmen. Now I think Sir Henry Finch was a better scholl)t, 
a sounder lawyer and a fairer man, than he was, who accu::;ed him 
of mis-tran slation and for ere ry and that o , 

5. IVIr. Jefferson's assertion that the words anciellt scriptw'e, as 
used by Prisot, do not mean the holy scriptures, and the principles. 
rules and laws derived from them, is manifestly erroneous. The 
context demonstrates this. Mr. Jefferson says " ancien scriptm'e" 
!Deans the ancient written laws of those of the holy Church, thllt 
IS, the ancient canon law or ecclesiastical laws. Now this canuol 
be. Prisot's meaning, for his next words are. "cal' ceu est cOlILmon 
ley, surq: touts man/ler leys sont fondues," fur this is the common 
law upon which all manner of laws are founded. lVhat common 
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I(lW 7 certainly not the ecclesiastical laws, limited to church disci· 
pline &c" bec.ause the other laws were not founded upon them . 
Priso.t expressly refers to a common foundation and origin of some 
of the common law and ecclesiastical or canon law something 
paramount to both, to wit, such bll's and maxims as have warrant 
in holy scripture and have been incorporated into the laws of the 
the land; his words are, "et aux y, sir, 110US sUlIius obliges de conus­
ire leur ley de saint eglise, et semblablement ils sont obliges de COll­

u",/re 110stl'e ley," {llld so, s'£r, we al'e obliged to l'ecogniz e their law, 
of holy chur.;iz, and likewise they are obliged to l'ecognize om' law. 

. 'Why so? because both laws, the canon and common law, have a 
common foundation and oriain in many particulars in ancient 
scripture, that is, the holy "'scriptures. Now I am of opinion 
that if there is any mis-translation, it is the wilful act of 
Thomas Jefferson, and not of ·~ir Henry Finch; and this opiniun 
is strengthened by the marvellous fact, that no other human beings 
but Thomas Jefferson and 40A bner Kneeland's counsel have ever 
thoug ht it a mis-translation, or ever said so not one of the Eng­
lish lawyers who defended the several Blasphemers in the English 
Courts not one of the English Judges or text writers not 
one of the American lawyers oz' Judges . 

. 6. In the sixth particular, i)'!r. J efferson is equally unfortunate in 
hIS a~sertion. His language is, " we find this chain of authorities 
hanglllg, link by link, upon one' another, and all ultimately upon 
one and the same hook, and that- a mis-stranslation of the ~vords 
"ancient scripture" used by Prisot. Finch quotes Prisot Win­
g ate does the same, Shepard quotes Prisot, Finch and "\Vingate. 
Hale cites nobody; the Court in \Voolston 's case cites Hale; Wood 
cites Woolston's case; Blackstone quotes \Voolston's case and 
Hale, and L ord 'Mansfield, like Hale, ventures it on his own au­
thority. " 

Now instead of these authorities hanging link by link on each 
~ther, only Finch. Wingate and Shepard rely on Prisot, on ly three 
Imks on that hook, and nothing hangs on those links, as Lord 
Chief Justice Hale, iu his learned treatise, derived his knowl­
edge from other sources, from what was so universally known and 
acknowledged to be the law, so often acted upon, and so undenia­
ble. that he deemed it wholly superfluous to cite any authorities, 
as we should now think it unnecessary to cite authorities to prove that 
a man might be sued on a Promissory Note for money after it was 
due. All the J udo-es in , Woolston's case, (Lord Raymond and oth­
ers) well versed iJ; the law, Imew the law to be as Hale stated it. 
Woolston's case was con sidered as sound law, and Wood and 
Blackstone relied on that case and on Hale; and Lord Mansfield 
deemed it wholly needless to cite any authorities for a principle of 
law so universally acknowledged. Instead therefore of all these 
authorities hanging on Finch's translation of Prisot's words, it is 
1l0~V SOME C EN'I'URIES since Finch, Wingate or Shepard have been 
relIed upon or quoted as an authority to this point in the Courts; 
and thus we see what the value is of Mr, Jefferson's assertion. I 
will add that his vain glorious challenge might safely be accepted 
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by any member of the bar. With much self complacency he says, 
"Here I might defy the best read lawyer to produce another script 
of authority for this judiciary forgery," that is, that Christianity and 
Religion are parts of the Common law, and that offences against 
them are punishable at Common law; that is the point to which he 
challenges authority. -

Now in addition to all the authorities derived from the Saxon 
laIrs prior to the Norman conquest, and all the authors I have al­
ready cited, I will refer to a Book written some years bef01'e the 34th, 
of Henry the 6th, when Prisot used the words which Finch trans­
lated. So far from its being any fOl'gel'Y to write that offences 
against religion were punishable at common law, the law in that 
particular was settled and known before 1453, when that year book 
was written. Prior to 1442, Lyndwood wrote his Provinciale, for 
he died in that year. It has ever been considered as a book of 
great authority. It is often cited by AylitTe and other writers 011 

the ecclesiastical law. In the first cl~apter is this passage "The 
proper meaning of Blasphemy, lclz en usecl CIt the common lalO, ap­
pears to be an injury offered to the Deity, by denyillg that which is 
due and belonging to him, or attributing to him what is not ag icc­
able to his nature." I am not certain that the book can be found 
in this Commonwealth, but the passage quoted may be round in a 
note at the foot of page 396 of the 4th vol. of Petcrsdolf's Abride­
ment. So here is an authority much higher up in antiquity than 
Mr. Jefferson's hook, on which, he ignorantly says, all the authori­
ties hang. I believe I may now safely dismiss Mr. Jefferson and 
his letter from this case. It is not the only instance in which his 
controversial writings exhibit very little candour, fairness or love 
of truth. If I have succeeded in making you agree with me as to 
the value of his Ia~ opinions, I think the iufiup-nce of his name, 
extravagantly lauded as it has been, will not have much etTect on 
your Verdict in this trial. 

Nine months before this blasphemous libel was published, Judge 
Story, one of the most thorough lawyers and eminent Judges ill 
America, renowned for talents, learning, industry and integrity, 
attacked this orin ion of Mr. Jefferson in the Jurist for April ] 633. 
The article has his initials, and has been universally ascribed to 
him. Mr. Jefferson's opinion therefore is also refuted under the 
sanction of a name much more celebrated and esteemed than his 
olVn in this department of science. 

(Here the article in the American Jurist was read.) 
I have to than k the defendant's Counsel for this confirmation of 

my opinion, for I never saw that articip. .until he brought it into 
Court yesterday. Had I met with it before I made my own inves­
tigation, I should have contented myself with the vast preponder­
ance and weight of an opinion of Judge Story in a matter of law, 
over that of Mr. Jefferson,and not troubled myself to have searched 
further for a refutation of the flippant and superficial judgment of 
the Virginian Voltaire upon this subject. 

I regret much to be obliged to add here, Gentlemen, that I am 
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apprehensive, my brother on the other side~ seduced by his admi­
mtion for Mr J e ffers on, has bee n lead to follow his cxaml)lc in ma­
king false accll sa tions , and to charge 0 11 Sir Philip York, who was 
the Kin g's A tto rn ey G e ne ral a hunured years ago, a similar fraud 
to that l\lr J e fferson so g roundl essly charge d on S ir Henry Finch, 
the King's S e rgeant. I do not know that I ev e r saw a g reate r piece 
of unfairn ess, shall I call it ? or a greater mi sre presentation than 
the gentleman in his heat and hurry the day be fore yesterday, and 
probably by accident, committed, wh en he boldly and rashly as­
serted to you, that an ' abominable fr aud was committed by the 
King's Attorney on the Court and all Eng lis h Lawyers and Judg­
es, a fr aud which was n eve r found o ut until the eag le eye and acute 
investi a ation of Abn e r Kn eeialld's Counse l discove red it in this <> ' 
trial on this s ide of the Atlantic, Ju st like Mr. J e lfe rson' s con-
duct, if there is any thing wrong in th e matter , it is his own blun­
d er, and no fault or fraud in the Att orn ey G e neral. Nothing can 
be more plain than this. T ile qu estiOll-in Curl's case was wheth­
e r immorality as such wa s in d icta ble. Sir Philip Y ork maintain­
e d the a ffirm ative, and we llt into an arg ument and cited his au­
th oriti es, and th e re is no mi sreprese ntation about th e m. All is just 
as he ~ aid. There was n o lTli sleadin g the C ourt, n ot the sli g htest 
inaccuracy and the charge of fraud by the defend ant' s C ounsel 
upon examination, vanishes into air, thin air, m e re wind. I 
will explaiu the matter in a very few words, and I think very 
clea riy. 

( "'Sir Philip York was here vindicated by producing and r eading 
the authoriti es refe rred to, and Ivhich sus tain ed his pooition.) 

I fear, Gentle me n, that I hav e become tediou s to you in the ex­
amination of th ese Jaw authoriti es. It seemed to me to be Ileces­
Bary to go through with tb e m, tbat 110 reasonaule doubt mig ht re­
main on your minds upon the tlVO main points und er consideration. 
1. Whethe r the re be in point of fa c t a law ag ain st Blasphemy, and 
;;!dly, wh e ther if there 'be, it is not proper,reasonabJe, Constitution· 
al and just. 

The correct rule for a Jury, who are Judges of th e law in crim­
inal trial s, and for Jud ges in all trials, to act upon in cases where 
Co nsti tutiollal quest iulls arise, is we ll la id do wn by th e late C hief 
Justi ce o f this Co urt , in th e ca,e of Ad ams and H owe, ] 4 M ass. 
Repts . 345 , a nd r think s hou ld be adopt ed by yo u o n this occa­
sio n, "So m c ll respec t is d ue to a ll Y L eg islati" e act sole mllly 
p assed,and adm itt ed into th p. Statu te b(jok, t hat a court o f law, which 
may be call ed upo n to decid e its ra li d it y, WILL PHI':SU~IE IT TO BE 

eOKsTITUT IOKAL, Ulllil tlIP. CO lltra)'y CLEA RLY appears, S o th at in 
any case of the kind substantially do ubtful , t he la w wOllld ha re its 
force. The legislature is , in th e fir st in stance, the judge of its olVn 
constitut io nal po we rs, and it is only wh e n m anifest ass1lmpt ion of' 
(tUIIIO/'i l y or misapprehellsion of i t , shall appear, th at the jlldic ial 
power will refu se to execute it." _ 
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Now jf after hearing these numerous, judicial and well founded 
authorities, and th e reasons upon whi ch th ey are grou nd ed, and 
tbe rule you ought to adopt for your pre,ent gu iue, you ca n CON­

SCI£NCIOliSLY say, that th e r~ is no law against blasphen,)" and 
ought to be non e, or that the Statllte is uncon stitutional; then the 
defendant must be acquitted, and the worl d will knoll' that th ere 
are twelve Jury me n in Boston, who beliere th emselves to be wi s­
er than all the Judges and Lawye rs who e l'e r stud ied the laws. I 
hope such a disgrace in the administration of just ice will never 
happen in our city. 

But if 011 the contrary you should be satisfied by wlwt you have 
heard from the Counsel, and what you will hear from the Hon. 
Judge, whose duty it will be to in st ruct you upon the law of thi s 
case, that th ere is a valid law against Blasp hemy, const itutional and 
in forl:e; then, Gentlemen, you will proceed to tak e the next 
step in the cause and consider the evi dence I have placed before 
you, in re fer ence to that law. • 

And fir st, Gentl e me n, let me enqu ire whether or not you have 
sufficient evidence that Abner Kneeland was the Editor and pub­
lisher of the Boston Inl' es ti Q: at or of th e 20th of December la st'!-

~ 

The testimony is that of the Printer, who best kn ew th e fact. 
There can be no mistake auout thi s, because hi s tes timony by the 
agreement of th e Coun sel on both sides has bee n distinctly read 
to you from the notes of the Judge who wrote it down. It is a fact 
too, whic.h the defe ndant, I believe, has ne l'er denied. But in this 
part of the case there is one or t\\'o of the min or parts of the de­
fence which I promised to notice . 
. This Number of the newspa per was issued from the press while 
Mr. Kn eel was ausent from th e city. His Co unEel doubts his 
cl'iminal IIity, therefore, for tb e first article, th e obscene pas-
sage on the first page, beca use not received from his hand. He 
does not deny his accountability for his anonymous correspond ent's 
article on Prayer, which was in se rted by hi s direction, nor his Ija­
bility for his own piece, printed by his express ord er from his own 
manuscript. ~hould you he of opinion, that his accid ental absence 
from the city for a da y or tll'oSorm ed any excuse for the appear­
ance of the obscene article, s till e nough of Bl asphemy remai ns in 
the other two articles to justify the gene ral Verdict of Guilty, be­
cause only one charge is mad e to wit, wilJzdly blaspheming the 
h?ly name of God, and the different . articles are blasphemous in 
dIfferent ways, but amount eac h equally to th e whole crime. 

But, Genllemen, as I und erstand the law, he is crimi.na lly answer­
alJle for that obscene articl e, tl,ough he might be absellt, when it 
made its appearance abroad. He had begun to reprint in his pa­
per a series of Numbers from 'a New-York Infidel newspaper. 
N umuers one and two had been printed by hi s orders N umbd three 
arrived in his absence, was tak e n from th e Post Office and printed 
by his Agents, actin!! for him , and within th e scope of the ir au­
thority in making up- hi s newspa per and publishing it in his ab­
sence. He le ft nothing else to be put in its place. He ga"e no 
orderR not to have Number three published be fore he saw it. He 
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did give orders to have his paper completed and published, and left 
it to his servants to make it up and publish it; and furthermore, 
what is quite material , he neve r di~avowe<.l it, he never disapproved 
it, nobody was rebuked for putting it in, he did not publish any 
disapprobation or apology for its appearance, and he must there­
fore be presumed to have approved of it, and confirmed the acts 
and doings of hi s se rvants ill relation to it, and to have become 
willing that the world should hold him as Editor accountable for 
it. Let us tes t this presumptioll by putting a case for your con­
sideration. Su ppose in th e absence of an Ed itor of a pu bl ic 
journal, his foreman should print an infamous libel upon a citizen, 
most grossly abusing and insulting a res pec table and innocent man, 
and holdin g him up to hatred, scorn and ridicule, and suppose the 
next day th~ Editor should return and read his paper and see the 
abominable article, and keep qui et, saying nothin g about it, pub­
lishing succeeding papers and making no apology or recantation, 
and in his office findin g falJ lt with nobody, never rebuking his 
foreman, or expressing the slightest disapprobation of his conduct 
in inserting the scandalous publication, could any reasonable man 
doubt that such an Editor approved of the insertion of the Libel, 
and was criminally answerabl e for it? The Law, Gentlemen, as 
pronounced by some of the most celebrated Judges and Authors, 
carries the principle of criminal liability far beyond such a state of 
things. I will place a few of the authorities before you. 

If booksellers or hawkers publish or sell libels, though they 
know not the contents of them, yet they are punishable; the pub­
lic peace ought to be more regarued than a private interest. 
(Wood 's Inst. p. 445.) , 

In Rex vs. Dod, (Holt 's Law of Libel, p, 285) Chief J us-
tice Raymond said, "it had bee n rul ed, that wh ere a r living 
out of town, and his trade is carried on by h i.s servant, the master 
shall be chargeable, if hi s sen'ant publish a libel in his absence." 

In Rex vs Walter, (Holt p. 286,) Lord Kenyon sa id, "he was 
clearly of opinion that the proprie tor of a newspaper was answer­
able crimi/wily, as well as civill y, for th e acts of his servants or 
agents, for misconduct in the conducting of a newspaper. That 
this was not hi s opinion only, but that of Lord Hale, Justice Pow­
ell, and Mr. Justice F ortescue,all high law aut.horities, and to whi ch 
he subscribed. This was the old and received law fop above a cen­
tury, and was not to be broken in upon by any new do ctrine upon 
libels." 

In the King v. Cuthel, Mr. Holt says ( in same page) the same doc· 
trine was holden,& th e present nobl e Judge of the King's bench h~s 
repeated Iv expresseu an opinion in conformity with that of hiS 
predecessors on the same su bject. 

The grounds and reaso ns on which the Editor of a news paper 
should be aujud ged cl"iminllllil an swe rable for libels published by 
hi.s servants in hi s abse nce an·d without hi s khowl edge are vC ~J 
wl se~y and sati s factorily discussed and proved by Mr Holt in hiS 
treatise, pages 46 and 47. 

-
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" But it is said Mr Kneeland did recant that article and express 
his disapprobation of it." I deny it. No such recantation is found 
in the Investigator of the 27tll December; nor in the paper of the 
3d of January on the 8 th January he was indicted, and was on 
trial from the 'lIst to the 29th January after YEIlDICT of GUILTY, 

then in commenting on hi s trial he published hi s disaprobation of tile 
indecency of lhe article. 'Where was that disapprobation and disgust 
dur ing th~ two weeks after the appea rance of the obscene passage 7 
If really so shocking to him as he now pre te nds, would not some 
evidence of his pretended disg ust exist before he was indicted? 
There is not a particle, nor was he shocked with it until he was 
indicted! and this pretended recantation,is it sincere, or made to 
be read on this appeal ? Judge you. 

Another minor point has al so been set up in defence, arising 
from the fact that the obscene article on the first page is but the 
re-echo, and repetition, and republicat~bn of another man 's lan-
guage. The law equally COnde l1l11 S such a defence, . 

Lorlf Holt decided, that the bare copying out of a libel by one 
who is neither the contriver nor composer, is high ly criminal. In 
all cases where a man does that act which makes a thing to be 
what it is, he is, and must be construed to be the doer of that thing. 
Therefore he held, that writing a copy of a libel, was writing a li­
bel; and if the law were otherwise, a mall might write copies and 
print them with impunity. 

(Lord Raym. 4 [7, Salle 41 G, 12 Mod. 2 20, Rex v. Bear.) 
If this reasoning be true as to writing a single copy of a libel, it 

must hold good where a man causes two thousand copies to be 
printed and distributed in all parts of the land . 

If then, Gentlemen, you are satisfied from the law and the evi­
dence that M r. KneelaJJd is criminally answerable for this publi­
cation, should it be proved to be blasphemous, your next inquiry 
will be as to the character of the publication . Is it in its nature 
aud mean in<T blasphemous? Does it willfully Blaspheme God's ho­
ly name in ~ny of the ways mentioned in the Statute? I confi­
<lently assert that no fair man can read the extracted passages ei­
ther by themseh'es, without the context, or in connection with the 
context, and rise from the peru~al without a perfect conviction that 
each of the a,rticles is a manifest \·iolation of the Statute ill more 
ways than one. The glosses and explarrations of the ingenious 
counsel of the defendant cannot cover up or extract the blasphe­
mous mean in<T they contain . Each of the pieces is offensive and 
criminal in different particulars. Combined together, they are sat­
urated with the essential poison of Atheism and blasphemy, of in­
fidel scorn and derision, and contumelious reproach of God, the 
Saviour and the holy Scriptures. I appeal to your decision on th is 
point with unlim ited confidence, as I would to the decision of all 
intelligent and honest men, of men of that best of all sense, com-
mon sense. . 

It is impossible to mistake the meaning of Abner Kneeland up­
on these subjects. He is too unblushingly explicit; he is too well 
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known. He has pressed himself and his opinions so much upon th e 
public not ice, that he has become a public character ~ a notorious 
man. Upo n rel ig ion and chriHtianity hi s daring and rancorous hos­
tility, uses no eq uivoca l language. He wishes to be cl early und er­
stood. he writ es and speaks to be unders tood , and nobody mis­
tak es him; if you do, you will be the only men in the community 
who are blind upon thi s subject. It wou ld be doin g him inju sti ce 
to adopt the far fetched and st udi ed explanations of hi s Counsel, 
because it would be a stain upon hi s consistency. His society 
\Vonld expel him as an apostate, if he di sa vowed the sentiments & 
opinions e xpre~sed in thi s libel. Fanny " ' rig ht and Robert Dale 
Owen would reproac h him as a re negad e from th eir ranks, and he 
would find hi s infid elity as li ~t1 e profitable as his weak clerical 
friendship to religiu n was. I ha\'e even heard that he is ambitious 
of a sort of martyrdom in this cause, and that he wi shes to be im· 
pri so ned for thi s liuel, to raise sympathy and funds from his pun­
ishm ent. T o le t his Counsel th en successfully fritt e r a way his 
athe ism , blasphemy; and infid elity , would be doing him a di sser­
vice, and makin g him contradict his own publication. 

The argum ent from g rammar is wholly ag ain st his Counsel's ex­
planation. .D. is th e indefinite articl e, and means ANY ONE of the 
things spoken of. If he were to say to th e Foreman, Yu u beli eve in a 
God he would mean some God, a God of some kind or other; if 
then without particularizing any particular kind of God, he was to 
add, which I do not, it would a de nial of his belie f in any God. A 
God docs not mean any particular God, but a God of so me kind or 
other and denying a belief in a God, is a proclamation of Athe­
ism, and denying his existence, pl'ol' idence &c.; no lang uage can 
make it plainer. As to the second and other articles, the hi story of 
the Saviour a fabl e miracles,a trick-and no resurrection &c. are 
not these reproaches! contume lious reproaches upon Jesus Christ, 
the Holy Ghost and the Holy Scriptures? 

Gentlemen, s hould you come to the conclusion that this libel is 
blasp he mous that th e publication of it by th e defendant was u'il­
fully blasphem ing' God's holy 7lame in any of the ways mention ed 
in th e Statute, or at com lllon law, til e n I ask you what can hinder 
your pronouncing a verdict of g uilty ag ain st him? Do we Itve un­
der laws, or do we not? If we do, where shall we fipd those laws 
but in the places to which I have referred you? Are our laws so 
solemnly enacted, such flimsy thin gs, that the breath of ~ a lawyer 
can blow them away just when he pl eases, or jurors disregard 
them whenever they please? If so, we may bid farewell to all lib­
erty, all socie ty, aJI justice, all order and all government. If things 
have come to such a pass, your Constitution is a dead ' letter, your 
Statute book waste paper, your Courts a mockery, and a judicial 
trial an useless ceremony. But if we have any law, then gentle­
men, the law of the land is before you: the constitutiol1ality of the 
Statute and the operative force and power of the common law, I 
hope have been proved to your satisfaction; the blasphemous nature 
of the publication is evident to every reasonable .mind who reads il ; 
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and the testimony is full and complete, that the defendant has made 
himself criminally answerable for the publication, partly as author 
and wholly as editor and publisher. 

-, 
, 

'Vhat rem..ains then, Gentlemen, but in closing the case, to sug­
gest (0 you, as I proposed, sO,me con;.iderations why this law, at 
this time, and in this city should be enforced. Open brazen faced 
infidelity has not long been among us, nor very successful. It is 
said even to have been obliged to enlist as assistants in its cause, 
music and dancing, and by frequ ent balls and other epticements 
to collect frequently yOlIng men and women togethe r, to instruc! 
them that there is no God or religion to restrain their passions, and 
no lawfulness in the institution of marriage. I believe also, it is 
asserted quite publicly, that some secrets of physiology, said to be 
worth knowing to person s fond of certain pleasures, some checks to 
~ too great increase of populatio n, are now taught to the initiated 
In the schools of infidelity. I d9 not assert these thjngs as matters 
of fact, bu't as matters of common report, proper to be congidered 
when persons undertake to discuss such extraordinary questions as 
the expediency of enforcing particular laws. 

A long and high wrought description of religiolls persecution has 
been detailed to yo~, in which none of its horrors have been omit­
ted. Let me present to your minds the opposite picture of the 
mischiefs of infidelity. 

Under this indictment I should not probably be allowed to prove 
t~lem, though I have the evidence; they are put to you argumenta­
tively, and not as evidence, just as the learned Counsel of the de­
fendant argumentatively gave those tiresome extracts from history. 
I have unquestionably a right in urging you to a very careful per­
formance of your duty, to put a case hypotheti cally to you. I may 
first remind )'ou it is no lIew thin~ to bribe converts with voluptll­
ous pleasures; and by teaching safe and easy modes of gratifying 
t11eil' instincts. The Pries ts of the Heathen Gods often did this; 
and infidelity has also the example of Mahomet, who has received 
so much of the Gentleman's eulogy and admiration. The poisoned 
Chalice has ever been sweetened at the brim, but the body politic 
finds misery and death in the contents. 

Gentlemen, Blasphemy is but one pm'l of thesyslem Fanny Wrig ht 
lJ~s introduced among us. It is but one step, a futal one indeed, 
~tli[ but one s ep in the road to ruin. It is to lead the way to athe­
Ism. TIle systeni is matured and graduated . Atheism is to · de­
throne the Judge of heaven and earth; a future state of rewards 
and punishments, is to be described ns a Ilursery bug-bear; moral 
and religious restraints are to be removed by proclaiming death to 
be an eternal sleep; marriage to be denounced as an unlawful re­
straint upon shifting afi'ections,a tyrannical invasion upon the rights 
of the fickle passIOn of love, "fond of novelty and studious of 
change;" and as a wicked and mysterious union cunningly devised 
to keep property in ri ch f.'lmilies; illicit sexual intercourse to be en­
Couraged by physiolog ical checks upon conception; the laws of 
~roperty are to be repealed as restrictions upon " the!gl'eatest pos­
Sible good ;'1 a community of propeny to be established; all chil-

-
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dreil to be supported Ollt of the common fund, ''that nobody need 
fear becoming fathers or mothers, and the horrible experiments of 
"New Harmony" and" Nashoba" though complete failures, these 
are to be introduced here as fast as possible and to pervade the 
world. Such are the connected objects, combined into one system 
by tht} disciples of Robert Owen and Fanny Wright. We know 
the experiment completely failed, which they superintended in the 
new Uwpias in person, New Harmony very soon wore out . its 
name, and complete discord reigned there. But who call-count the 
number of .unhl'lppy victims, whose happim~ss Robt. Owen and his 
disciples have sacrificed upou the altaJ:s of infidelity1 We are coa­
vinced the experiment of Abner Kneeland will also fail it hes 
been tried in all ages of christianity, and has come to naught. L t 
it but be fairly known, and its FIN AL 0 BJECTS understood, and 
public scorn and indignation wjll put it down, But whe can tell 
how much wretchedness will be suffered before his deluded adher­
ents will hecome sensible of their folly, and the public toleration no 
longer suffer slIch enemies to all government to exist in its bosom? -

• 

I wish to ask you, Gentlemen, if there would not be- grave and 
pressing reasons to enforce this. law , . . 

IF th e system of Fanny 'Vright and Robert Owen has been in­
troduced here, and by providing unrestrained pleasures, by institu­
ting cheap dances, hrillging the sexes oftell together, and teaching 
sare sins, seeking converts a!nong the poor, among the young a!1d 
among the lovers of pleasure, with a view first to demoralize them, 
and then to make them apt in~tl'umel1ts to ro.ot lip the foundations 
of society, &. make all property (lommon, &. all women as com mOl! 
as brutes; , 

IF Robert Owen" the philusopher of circumstances," but more 
properly called an enthusiast, a mad man, or visionary adventurer, 
has defined chastity to he "sexuaZ·inieno1L1·se 1vith affection," disre­
garding the relative situations of the parties,married or single,faitlf. 
fu l to one or common \0 many; 

IF he came tu America to introduce an "entire new system o[so· 
ciety," founded, as he modestly .says, on a knowledge disco\'ered by 
him, and which has been ulltil now hidden from man . to wit, that 
" man is a ci'eature of circumstances, and is neither a proper sub­
ject of censure or praise, and cannot become an object of anger 
01' displeasure. and ought not to be rew~rded 01' punished;" (In 
New Harmony Gazette, ·Vol. 1. No,!. ) 

iF he attempted, nnd his followers, Jennings, Fanny ·Wright, 
Robt. Dale Owen, Knowltoll and Abner Kneeland are attempting 
a REVOLUTION among us: IF he hirnselfin describing his new 
system, his new views of society and the R evolution-he and they 
want to bring about, has lIsed this language in " an Oration COIl­

taining a Declaration of l\Iental Independence, delivel ed by R ob­
ert Owen, at the celebration of the 4th of J lily 1826" published ' 
in the New Harmony Gazette on the 12\h July same year a per­
forman<;e of which in that Gazelte, he modestly says, it is of 
,c more mterest to society be it true 01' fALSE than any perhaps 
that has ever been pl'esented to the public at flny time ill any coull· 

• 
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try; jar it sh'ikes directly at the Jundamentnl p?'inciples by 
tohich society has he?'etoJol'e been ?'egttlated and ~governed. ' ,-

IF in that Oration, he says; 
(But my friends, knowing, as I do, the immeasurable magnitude of tho 

GOOD which this Mental Revolution will effect and perm:lOently secure for 
human nature through all al!es-I deem the continued existence, a little 
longer here, of a few individuals to be no consideration whutc\'cr in com­
parison with its attainment; and, therefore as I cannot know the present 
state ofyonr minds. andas the continuance ufmy life, at my age, is "ery 
uncertain, I have calmly and deliberately determined, upon this eventful 
and auspicious occasion, to break asunder tl:e remaining mental bonds 
which for so many ages have grievously a fllicted our nature, and, by so do­
ing, to give forever ' : ULL FREEDOM TO THE HUMAN MIND. 

, Upon an experience, ,hen, of nearly forty years, which owing to a very 
peculiar combination of circumstances, has been more varied, extended 
and singular, than perhaps has erer fallen to the lot of anyone man, and, 
during which period, my mind was continually occupied in tracing the cause 
of each human misery that came before me, to its true origin; I nOIY 
Deelare to you and to the world, that Man, "P to tltis Itour, haB heen, in all 
parts of tlte eartlt , n slave to a TRINITY of th e most mOllstrous evils that could 
he combined to inflict 11Ienl,,1 ollll11/tysical evil "1'0n his wltole race. 

( I refer t() Private, or Individual P roperlY -ILbSllrll <tnd irration"l Syslems 
of Religion-and ,M"rrifLge,jo!lILiletl on J IIllividllal properly combined willt som8 
Olt. of lltese ir1"fLtional syslems of ,·eligion .' 

, It is difficult to say which of these grand sources of all crime ought to 
be placed first or Jast ; for they are so intimately interlinke d and woven 
together by time, that they cannot be separated without being dest royed: 
each one is necessary to the support of the other two. This formidablo 
Trinity, compounded of Ignorance, Superstition and Hypocrisy, is the only 
Demon, or Devil, that ever has, or, most likely, ever will torment the hu­
man race. It is well calculated, in nil its consequences, to produce tho 
utmost misery on the mind an~ body uf man of which his nature is suscepti­
ble. The dirision of property among individuals prcpared the seeds, culti­
vated the growth, and brought to maturity all the evils of po.verty and 
ri ches existing alnong a people at the same time; the industrious experien­
cing privations and the idle being overwhelmed and injured by wealth. 

'Religion, or SuperstiClOn- for all religions have proved themselves to 
ue Superstitions-by destroying the judgment, irrationalized all the mental 
faculties of man, and made him the most ahject slave, tluough the fear of 
nonentities, created solely by his own disorde red imagination. Superstition 
forced him to bel ieve , or to say that he believed, that a Be ing existed wh() 
possessed all power, wisdom and goodness-that he could do, and that he 
did, everything and yet, that evil and mise ry sllperabound .; and that ihis 
Being, who makes and does all things, is not the direct or indire ct author 
of "VII or misery. Such is the foundation on which all the mysteries and 
ravings of Superstit ion are erected in all PHts of tlie worlJ. Its inconsist­
e ncy and inconceiva!lle folly ha ve been such as to keep the world in c ~>n­
~inual wars, and massacres, to create private di visio ns , lead ing to every 
Imaginaule evil; and it is probaule that Superstition has causeu more than 
its third of the crimes and sUfl'erings orthe human race. 

'The forms and ceremonies of Marriage, as they hUI'e been hitherto gen­
erally performed, and afterwards s upported, make it almost certain, tbat 
tbey were contrived and forced upon the people at the slime period tbat 
~roperty was first divided among U few leading individ<tals, and Supersti_ 
tIon was invented j this being the only device that could be introduced to 
permi~ them to re.tain their division of the public spoils, and create to them­
selves an ari~toi:raey .of wealth, of power, and of learning. 

'To enable them to keep their children apart from tbe multitude who 
were to be kept in poverty, in ignorance, and con.sequently without pow­
er-and to monopolize all wealth and power and learnini to tbemselves-

• 
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j;ome euch contrivance as mar:iage, with mysterious forms and ceremonies, 
to hide their real intentions from thc ignorant, was absolutely necessary, 
that they mig)) t, through the influence of their wealtb, learning and pow­
er, select tbe most beautiful and desirable women from among all the peo­
ple 'and thus enslave and malic them, in fact, a part of their private pro­
perty.' 

'This was the commencement of that system which led to such endless 
crimes aUll miseries and degradation of the human fac'lities, uy tempting 
the inexperienced to barter their feelings and affections for wealth, trap­
pings, and power; when too late for their happiness, they discover they 
have been deceived, and that wealth, learning and power, can make no 
amends for the want of those natural feelings and afleclions, in the union 
of which, all f"el the present happiness of life to consist.' 

, 

*" * * * *' * 
'The revolution then, to be now affected, is the DESTRUCTION of this 

HYDRA,OF EVILS in order that the many may be no longer poor, wretch­
ed beiJJgs-dependent on the wealthy and powerful few; that mun may be 
no longer a superstitious idiot, continually uying from the futile fear of 
death; that he may no longer unite hi im;e lf to the other sex from any 
mercenary or superstitious motivcs, nor promise and pretend to do that 
which it depends not on himself to perform. 

, Upon the expcrience of a life devoted to the illl'estigation of those mo­
mentous subjects, I fearlessly now declare to you, from a conviction, as 
strong as conviction can exi.t in the human mind, that thid compound of 
ignorance anu fraud, istlte ,'eal and only cause oj alllllC crime, and misery ari­
sing Jrom crime, which can be Jound i,l human society.' 

'" '" '" 
, For nearly forty years have I been employcd, heart and soul, day by 

day, almost without ceasing, in preparing the means and arranging the cir­
cumstances, to enab1e lI1e to give the death-blow to the tyranny and des­
potism, which, for unnumbered ages past, have held the human mind spell­
bound, in chains and fetters of such mysterious forms and shapes, that no 
mortal hand dared approach to sc t the prisoner free. Nor has the fulness 
of time, for the accomplishment of this great event, been completed until 
within this hour· and such has been the extraordinary course of events, 
that the Declaration of Political Independence, in 1776, has produced Its 
counterpart, the DE CLARATI ON OF MENTAL INDEPENDENCE in 1826-
the latter jUEt half a century from the former. 

, Rejoi cc with me, my friends, that your Mental Independence rests nolV 
as secure as your Political Indcpendence ; for the overwhelming power of 
TRUTH over ERROR is such, that as soon as arrangements can be formed 
to admit, of the full developement of Truth to the world, and it is once 
publicly prom::dgated, no art, or fal se hood, or force, can ever afterwards 
r"turn it back into forgetfulness, or unteach the truths which it has taught. 

'Under the circumstances in which this Mental Revolution has been 
made, no human power can pndo, or render nugatory, that which has nolV 
been done. 

'This truth has passed from me, beyond the possibility of recall: it has 
been already received into your minds; speedily it will be heard through­
out America, and from thence it will pass North and South, East and 
West, as far as language is known and almost as fast as it shall be con­
veyed, human nature will re-co"nize and receive it. In countries, in which 
, b , 

Ignorance and despotism hold their slVay over the multitude, arts WIll be 
used, to keep it from being heard among them: but neither armies, nor 
barners of any ltind, can now prevent a great and important truth from ' 
findmg Its way, bv some means or another, into the darkes~ recesses of er­
ror and deception: 

. ' Rejoi,ce, ~hen, with me, my friends, that this light is now set upon a 
hIli; for It wIll increase daily, more and more, until it shail be 5eon, felt, 
and nndustood, by alllhll nations of the earth.' 

• 
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IF he came to A merica to ma ke the people beli eve th e re was no 
God, no accountability , no puni shmel t or rewards "to make 
them throw in th e fruits of th e ir ind ustry into a com m oll fll nd for 
the suppod of th e idl e and vi cious to abandon the p leas ures 
of home for th e promisc lIous int erco urse of the sexes, and 10 be 
guided by the ravin gs of such a simpl e a nd enthusiastic foreigner;" 

IF Robert D~le Owen *addresses youn g men and women witlt 
whom the law in the meni bers is more powerful th a ll th a t in the 
Statute book, whose fee lings are still unblll!lI ed, <l lId wh ose sympa­
thies still W<lrlll, <lnd te ll s the m §" th a t th e pl easures de ri" ed from 
the (reproductive ) in stin(;t, ind epend a llt o( a lld w ta lly di stin ct from 
its ultimate object, th e re produ ctio ll of 0 111' race, is good , proper, 
worth securing a nd e njoyin g," <Inti 5,');S h is f~l lh e r 's dc finiti on of 
chastity is an excellent one, "sexual intcrco ur;-e with a ir-ecti on," 
though at the same tim e he ackll owledges §§ ,( hUlll an aiI"e<.:tions 
are Illutable ," 

IF R. D . Ow~n has published a book, a nd six editions of it to 
prove to young men and wom en that ,. me n alld wome ll may have 
<I perfect cOlltrol over thi s instin c t oC sex ual intercourse , and that 
men and women may without any injury to health, or the slig htest 
violence don e to th e moml feelings and with but sm;J 1I diminutions 
of the p leasures which acco mpani es th e gra tifi cati ons of the in stinct, 
refrain at will from becoming ]Jcl1"enlst b he proclaims that per­
son **'; to be an exceedin g. ly g reat bene f".lcwr, who can teach mali 
how to limit his powers of reproducti on with out aurid g ing his en­
joyments;" and after-di sclosing ce rtaill "checks" 10 young m en 
and women, declares)lis essays to be "an " enlig htened and ·very 
practical~view of" the"subject," and th at it is "the IlIO St useful work 
that has made its appearance since the publication of" P a ine's "Com­
mon sense : " ~* 

IF Fanny 'Wrig ht has proclaimed cleAr!y TlCr principles at Nash­
oba, whp.re she also attempted aNew Harmony wll1 ch also com­
pletely failed: IF she el1courag-es and in culcates a ne w system of 
society like that described by R obert Owen : IF in he r explanatory 
notes, respeclinp" th e nature ancl objec ts oC the Institution of Nash­
oba, and of the principles on which it is found ed, she has saicl : 

'It is declared, in the deed of the founder, tha t no individual can be re­
ceived as a member, but after a Iloviciate of six mon ths , and then only "fly 
a unanimous ,'ote of the re$ident proprietors. It is al so provided that the 
admission of a husband shall not involl"e that ofa wife, nor the admission 
of a wife that ofa husband, nor the admission of eitbcr or both of the pa­
rents that of children above tlw age of fourte e n. E ach indiv idual must pass 
~hrough a separate trial, and be received or rejected on tl.e strength o.f h~s 
or her merits or demerits. And, as in the receptlon of members the md,­
v!dual char~cter is the or:ly one recognized, so by the principle of th~ so­
cIety, that character can nel'er be forfeit ed. The l1lUrnage law, eXlstlllg 
without the pale of the institution, is of 710 for ee with in that pale. No WQ.-

' Morn! Phsyio!Oi)". page 8. 
**PIli6 74. *P~g. 75. 

• 

~Page 17. §~Page b3. 
. " Page 76. 
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man can forfeit her individual rights or in.dependent existence, and no mll11 

assert over her any rights or power whatsoever beyondl·what he may 
exercise over her free and voluntary affections. Nor, on the other hand 
may any woman assert claims to the Bociet!! OT. 7Jeculiar protection of any'indi­
"!lidual oj tlte otlter sex, beyond w""t 1Ilaw"l mciw"lt?" dtc/fLtes (md sanctwlls;­
while to every individual member of eIther sex, IS secured the protectIOn , . 
and Jriendly aid oj all . 

, The tyranny usurped by the matrimonial law, over the most sacred of 
the human affections, can perhaps only be equalled hy that of the unjust 
public opinion, which so frequently stamps with infamy, or condemns to 
martyrdom, the best grounded and most generous attachments which ever 
did honor to the human heart, SImply because unlegallzed by human cere­
monies equally idle and offensive in theJonn~andi,1Iliscltie·oous in tlteir tC1l­
dency.' 

, Let us not attach ideas of purity to monastic chastity, impossible to 
man or woman without c"nsequences fraught with evil, nor ideas of vice 
to connections fo,.m ~d under the auspicics of kilLd Jeeling ! Let us inquiTe, not 
if a mother be a wife OT "fILlher " Itllsband, bllt if parents ("an sllpply, to the 
c,·eatuTes thel] h"ve brought into beillg, all tltill!(S re'luisite to make existellce a 
blessing. Let the force of public opinion be brought against the thought­
less ignorance or cruel se lfishness which, either with or without the sanc­
tion of a legal or religious permit, so frequently multiplies oflspring beyond 
tl,le resources-()f the p·aren ts.' 

-
IF she has declared the dangerous principle that ill the conse · 

quences of our actions only, consists their virtue or vice: If she has 
used these words-

, :Cet us check the force of passions, as well as their precocity, not by 
the idle terror of imaginary crime in the desire itsel/, but by the just and 
benevolent apprehension ufbringing into existence un~appy or imperfect 
beings! Let us teach the young mind to reason, and the young heart to 
feel: and, instead of· shrouding our own bodies, wants, desires, senses, 
affections, and faculties in mystery, let us cO~lrt inquiry, and show, that 
acquaintance with our own nature can alone guide us to judiciolts prac­
tice, lL71d tltat in tlte consequence oj /tuman actiolls exists tlte only tTue test of 
tlteir "!liTtue 0,- tILei,· -uice.' 

IF Dr. Knowlton , taking Robert Dale Owen's" Moral 
Physiology" for a basis, comes out far more boldly, and 
with far less decency, speakIng plainly what the other said 
covertly, and instead of one "CHECK" tells young men and 
women of Four, by which they can have intercourse with 
safety and without discovery, and gives a COMPLETE 
RECIPE how the trade of a Strumpet may be carried on 
without its inconveniences or dangers: 

• 

IF in his preface to what he calls, by a strange misno­
mer, " FRUITS of Philosophy," ·(which seem calculated 
to prevent the increase of the human race ,) he declares that 
1\ philanthropists of first rate moral character, in different 
parts of the world, have for years been endeavouring- to ob­
tain and disseminate a knowledge of the means where~by men 
a~d women may r~frain ~t will from becoming parents, 
wlthout ~ven a partzal sacrifice ciflhe pleasure which attends 
the gratification of the re-productive in6tinct ; 

- • 
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IF, in Page 12, he says,- "Man by nature is endowed 
with the talent of devising means to remedy or prevent the 
evils that are liable to ari se from grat ifying our appetites : 
and itis as much the DUTY of the physician to inform man­
kind of the means of preventing- the ev il s that are liahl e to 
arise from gratifying the re-produclive instinct . as it i" to in-
form them how to keep clear of the gout or the dyspepsia. . 
Let not the cold ascetic say, we ought not to gratify our 
appetites any farth er than is necessary to maintain health 
and to perpetuate the species . Mankind will not so abo 
stain, and if l11ean ~ to prevent the evils whi ch may arise 
from ajarifter gratification can be devised, they OUGHT 
NOT. Heaven has .not only given us the capacity of 
greater enjoyment, but talent of devising means to prevent 
the evils that are liahle to ari :::e therefrom: and it becomes 
us" with thanksgiving" TO lIlAKE THE lIIOST OF THEM ." , 

IF his Chapter first is entitled, " Showing how desirable 
it is, both in a political and SOCIA L point of view, for 
mankind to be able to limit at will, the number of their off· 
spring, without sacrificing the pleasU1'e that attends the grat­
ification of the re-productive instinct."-

IF Chapter. Second contains twenty pages of minute 
"Physiology of the Female Genital System," with the des­
cription of the various theories of conception ;-- . 

IF chapter third is entitled" Some other things that 
ought to be known: "-

And, IF, lastly, chapter fourth" Of the Checks" shows 
how the instin ~t can be gratified, and the natuml consequ,en­
ces prevented; in other words, how lewdness and prostltuo 

!ion may be safely practised, and young men and women 
Indulge their passions whenever they please and refrain at 
will from becoming parents ;-

. IF ABNER KNEELAN D has undertaken in this dis .. 
trictto be LIEUTE NANT GENERAL of Robert O~v­
en and Fanny Wrig'ht, to read th ~ir Books to bis audi­
ence to preach their doctrines, and promote the ir system 
of momis to disseminate in his "Investigator" theil' 
Atheism, Infidelity, and revolutionary and ruinous princi­
pIes; 

, 

IF he boldly advertises to be sold by himself these most in­
farnom; " FRUITS OF PHILOSOPHY," and even in 
the EDITORIAL department of this very Newspaper of 

• 
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the 20th December, in which this Blasphemous Libel .is 
published, te ll s the world he has some copies on hand for 
sale, TlETUTlNED BY HIS AGENcrS, (who, it seems, could 
not, 01' would not sell them any longel'.) * -

IF the young and the warm-blooded, and the lascivious 
and the profligate. among all classes and sexes, are attract­
ed by MUSIC and DA~CIN G, ** and such preaching' and 
principles, and the oaer of such books , to assemble often to­
gether; and by l:ihaldry, a!ld scorn . anr! derision, to scoff at 
all religion, and especially at the HOLY SCRIPTURES, 
and to ridicule marriage as a bUl'thensome and silly cere­
mony. 

IF', in a Book, which he unblushinglyllas given me l eave 
to read fro 111 , published by hi111selt~ and under his own 
name, he says, in Page J94 ; 

" IN my last I proposed some additional queries in order to arrive, if 
possible at some correct principles on which human society should be 
formed, so as to produce the greatest quantum of human happiness; and 
come to the conclusion that it should be on the prin ciple of perfect eqality 
as to right.s and privileges, totally regardless of sex; and I will now go 
one step further, and say, totally regardless of color." 

~ 'It * 1f If if 

"We have now, perhaps, sufficiently matured the subject, so as to be 
prepared to propose and answer the question, " IVllat laws wultld you have 
ilt relation to 11!lLtrill!ony.~ " To which I answer. Marriage is a civil con­
tract between the pdTties, which stands upon the same basis of all other 
civil contracts, which are binding as long as the parties mutually agree, 
and no longer. The parties who make the contract, can dissolve it at 
p leasure, or by mutual consent. But if the parties cannot agree to sepa­
rate by mutual consent, then it is necessary to call in a third party, 
one or more, as referees or arbitrators, not to bind the parties together; 
for in relation to matrimony, where the ties of affection do not bind them, 

"'In the Editorial department of the Investigator of the same 
20th December are th ese words: 
"51 rFRU lTS OF PHILOSOPHY. - We have a few more co­

pies of this work, being returneJ by our agents, for sale at this 
office." 

* '*1 have received from one of l\'Ir. Kneeland's society, a printed 
Ha.ndbill entitled '.' Rilles and R egu lations. Free Enquirer's As­
sem blies. Federal Street Theatre." 

No.2, is in these word: Ladies will be admitted fl'ee; but no 
Lady will be admitted who is unaCtend ed by a Gentleman, except­
Membel's C?fthe Society; and they are requei ted to always come 
with a male allendant if possible. 

No.5, in th words: Every Gentleman is requested to bring a 
Lady oj his acquaintance with him, as it will be more agreeable .to 
dance with an acquaintance than with a stranger. Gentlemen will 
not be 'permitted to dance together. . 

BeSIdes lh eseprinted reg ulations, I have been informed there are 
beds in the Dressing Rooms at the Federal Street Theatre . 

• 
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this is impossible; but to My on what terms they shall separate in regard 
not only to the property, but al so to the mainte nance and education of tile 
children, if there be any; whi ch the parties being sa ti sfied t he rc " ' it h, may 
and ought to be final; but shou ld either or both of the part ies be dissatis­
fied, then it may be carried to t be co urt on the complaint of e ither parly 
and followeu up to a final juugement or decision." 

'* *' * *' " "I would have no one, therefore, marry for life , in the first instance, 
nor for any certain period of time." 

* *' * * 
"But it may be said that the prin ciples laiu down abol'e , would give the 

public immense trouble in the maintenan ce and educa t ion ofcbildren . Pa­
rents, when they se parated, might be di sposed to a ba ndon their children. 
Constituted as so ciety now is , there might be s()me difficulty on th is heau; 
though it is doubted whether there would be any greate r than there is at 
present. If pare nt s lose the ir "ffp,ctio n for each ot l,e r, it docs not ne ces­
sa rily follow that th oy will a Iso lose it for their children; and If not, thay 
will mutually try to do the best they can for them. But, ue not alarmed, 
the auove principles arc not in tended for the presen t s tate of society at 
all, and not until all childrcn are provid ed fo r by th e pub lic, ( who are not 
sufficiently provided for by their parent s) bo th as it rega rd s t he ir mainten­
ance and edu cation; so that, whether th ei r parents shoulu be living or 
dead, whether they lived together or lived separately, no children should 
be allowed to ue in want, or to grow up in i!!noran ce ; but well pro vided 
for as long as ther'! should be prope rty enough in the commonwealth to 
maintain and educate them . Let all puents have the privi lege of main­
taining and educating their own childre n,in their Oll'n way if they will; but 
if they will not, or even do not, they should be considered culpable, nnd 
no longer worthy of being guardians of their own children. All this I 
would do by a direct tax on property; but if the puulic opinion should be 
in favour of a l,aront tax, in addition to the puhlic tax on property, for tbe 
purpose of maintaining and educating all the children in the state, it 
would not be very objectionable, on condition that those parents who 
should maintain and educate their own children, free of expense to the 
state, should be exone ra ted from paying the parent tax; but not the pro­
perty tal{; for at all el'ents all the children which should be born, should 
bc well maintained, and well cuucated. But it should al so be observed 
that, when schools are, what they ought to he, s"hools of industry as 11'611 
as of science, there will be but very little publi c expense fur schools, ex­
cept for infant schools , because the scholars will nearly support the mseh-es 
by the ir own la bour." 

If these things be so, who will not S<lY that it is the bounden duty 
of every Father, HU5band ;,nd Citizen to use all lawful mean- for 
th.e pre~ervalion lIf public morals, decency, and happiness ? 1Vho 
wtll say that Courts of Justice ought not to enforce the law against 
disseminating the moral and political poison of Atheism and blas­
phemy? and proclaim their disgust at a system combining blasphe­
my, atheism, infidelity, adultery, lewdness, remo\'ing all moral and 
religious and legal checks upon human depr;l\'ity, and leading to 
a community of property, and striking directly at the foundation 
of civil society? 

.Gentlemen, Prosecutions against Blasphemy at this time, in 
thts country, are not merely the causes in which God and Religion 
only are concerned: they are the causes of human society against 
the boldest and most wicked disorganizers that ever attempted its 
de.struction; and nothing at the present time is more astonishing in 
thIS ng~ of strange things, than that any decent men, or any chaste 
women can attach themselves to a party holding such principlei. 
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illen now indeed are prone tn mOl'e in masse!; a spirit of c1an­
ship keeps them together; this may somewhat acco unt for some 
zeal and partizan activity. But the great b1·ibe is the removal of 
moral restraint, briIigi ng the sexes together by music and dancing, 
and showing they may sin and escape the consequences-and these 
are merely introductory to FUTURE PROJECTS in Robt. Owen's 
new system, :md Fanny \Vright's detestable schemes. 

Now if these be proper and just statements, can any good reason 
exist why this law should not at thi s time and in thi s place be en­
forced? Its execution is intrusted this day to YOU the guardi ans 
of the public weal. It is in vain to have law and el'idence and 
Courts, if Jurors will not do their duty, if they act arbitrarily, from 
prejudice or partiality. \Vhat would you say if a juror in a civil 
suit would not find a verdict for you for a clearly proved debt, be­
cause he was a friend to yo ur debtor,or to his bailor to his counsel? 
J cannot think YOU will hold back so. l\Iany eyes are on you in 
the world, as well as the eye of that Great Supreme Judge who is 
over alI,the searcher of consciences, who knows your secret moti ves. 
Disgrace not yourselves, nor our Commonwealth by retreating from 
your duty. Present the barrier of your verdict against all inroads 
upon decency, property, order, chastity, good morals, christian 
doctrines and principles. L et it not be said that you have overstep­
ped your powers and undertaken to repeal a law of the State, and 
that you ha~'e done what you could to give a death blow to our 
Constitution and Statute Book. L et it not be proclaimed abroaJ, 
that infidelity and atheism and blasphemy have found a resting 
place and safe nest in Boston, where they can multiply their prog­
eny in peace and plenty, and make havoc of the faith and happi­
ness of all whom they can poiso n. 

lUuch, much depends on your decision, this day. I beseech you 
to awake to your <lwful responsibility to God and man, and so re­
turn a true verdict according to th e evidence g iven you in this 
earthly tribunal, as you expect an impartial judgment yourselves 
upon your own motives and conduct at that tribunal before which 
all men shall appear, and from which no secret can be hid. 

Fear not that closing remark of the Defendant's Counsel that 
if Abner Kneeland is found guilty, the Constitution is sacrificed­
n(l such thing 'tis mere Declamation and Rhapsody to say so, 
& it was said in a style tha't would su it a caucI!I s more than a Court. 
Time and again has this Statute been enforced and the Constitu­
tion is alive and vigorous and well as ever; in Lincoln Co, in 
Middlesex Co., in Bristol Co. and others, at intervals, showing the 
law is neither a dead letter nor obsolete. Rather Gentlemen, will 
the Constitution be pierced and destroyed by an acquittal. Could 
I scream as loud, I might with far more reason exclaim at the top 
of my lungs, acquit A bner Kneeland on constitutional grounds and 
YOU destroy your Constitution. If there is no law against his blas­
phemy, there is no law against crime. We have no laws at all we 
are in a state of nature, without law and without Government.--­
Punish no more thieves, rogues and murderers. Let all libellers 

• 
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escape with impunity, for your Laws and Constitution are a dead 
letter jf J'.1fors will disrega rd them. 

But the defendant ;will not permit your decision against him to 
be final. H e stands in no dange r by your verdi ct, as his 
Counsel has told yo u, he will carry th e question of constitutionality 
to the whole B ench of Judges, wh ere all constituti onal qu estions 
ought to be carried more yet if the wh ole I3cnch of .Massachu­
setts Justices decide, as I have no doubt th ey wiIi, that the Statute 
is constitutional. he wil! not even then submit, and we are threaten­
ed with a writ ~f error to the Supreme Court of tlie United States, 
where it is to be decided in the face of the nation, and there too, 
I doubt not, the defendant would meet with a defeat, upon one of 
two g rounds, either th at no such 1Vrit of Error upon the subject 
could lawfully be broug ht befo re th e Court of the United Statcs, or 
if th ey had jurisd iction of th e matter, the Massachusetts Statute 
would be decreed constitutional. 

I forebore, Gentlemen, to waste your time in a reply to what was 
said about the Constitution of the United States establishin g JlO 
Relig ion : the answer seemed so obv ious to e l·cry one. 

The General Governlll cnt is a GOI·cmment of limited powcr~. 
What th e States did net g ran t, th cy retained. The Ge neral Go\"­
ernment is a Governmcnt of cei·tain specified powers, fur ccrtain 
general pUI])OSeS, the purposes of the nation at large. The peo­
ple in the several States have th eir own Constitution and Legisla­
tures, the Constitution and laws of the United States cannot tal(e 
away the independence of the States nor their right to regulate 
their own domes ti c concerns i nor their rig ht to pass their own 
laws. There is 11 0 law of the United Stales against murder com­
mitted in the territories of any of the States, 110r of stealing, nur 
of peJjury in th e State Courts, &c. and uf course none agai nst 
Blasphemy, or breach of th e Lord's Day, &c. Congress have 
nothi~lg to do with such things committed within the territory of a 
State, nor with our internnllaws. A lld none of the provisions of 
the Constitution of th e United States and none of the laws of 
Cong ress can abrogate the Constitution of the Sovereign People of 
this Commonwea lth. The Arg-ument from th e Naturaliza tion law 
is equally futile It is this. Congress has power to establish a 
uniform system of naturalization. A l\Iahometan, a Gentoo, a 
Jew may become a n aturalized citizen. Therefore says the de­
fendant's counsel, h e may bring his religion with him and practise 
that here. This is a non-sequitur. There is a manifest fallacy in 
this argument, and it proves too much. It is a pact of Mahomet's 
system that women have no suuls that a man may have .a phuali­
ty of wives. The argument then proves that a Turk may come 
here and be naturalized alld kee p his seraglio &c, and the Jewii 
enforce all the l\losaic ritual, and the practice of retaliation, an eye 
for an eye, a tooth fOI· a tooth. So the car of Juggernaut might 
be drawn through ollr cities and crush thousands of human being! 
to death . The murder of parents when th ey become old and bur­
thensome, is a part of the religion of the inhabitants re,iding Oil 
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the Bank5 of the Ganges, and parri cide therefore would be no 
crime in OUf land. And wom en be relig iously burnt on the fune­
ral pile of the ir hll sbands. It is g ravely said that the law of Massa­
chusetts against Blasp hemy is unconstitutional , because the nawral­
ization laws of th e Un ited States are so to be construed as to ad­
mit the inhabi ta nts of all countries on the Globe to dwell here, and 
bring with them th eir Gods, their relig ious customs and practises, 
their insults, abuses and persecutions of Christians. Can this be 
so? The very statement of the argument sh ows its abusurdity. 
If they become citizens, then like other citi ze ns they must submit 
to the standing laws of the States where they reside. 

Gentlemen I beseech yo u rega rd our hws Follow the advice 
of a late eminent and excellent judge, now in his grave, one who 
best knew th e duti es oC a Jury frol1l the expe rience of a long life, 
constant swd les of th e law, alld more than twenty years expe ri­
ence as a Judge in the hig hest judicial tribun al of ollr sta te. 14 
Mass. R eports, p. 345, before quoted. It islaw of1he land declared 
by its Supreme Court. 

All honest and fair Jurors, who look only to th eir duty, 
who discal·d prejudices and pal'tiality, will take that law for 
th eir guide, and leave co n;;t itutional questions to the decis­
ion of the Court . They will pres ume the legislature to be 
a proper judge of its constitutional powers.a nd that a law is 
constitutional, until the contrary is proved beyond a doubt. 
The burthen of proof is on the objector. 

And now Gentlemen, I leave you to do your duty. I 
hope I have don e mine. If open, gross, palpable and in· 
decent blasphemy, and all the consequence of the Fanny 
"Wright system--atheism, community of property, unlim­
ited lasciviou sness, adultery, and the thousand evils ofinfi· 
delity ,receive no check ,the reproach will not fall on me. If 
marriages are dissolved, prostitution made easy and safe, 
moral and re lig'ious restraints r emoved, property invaded, 
and the foundation s of society broken up, and property 
made common, and univ ersal mischief and mi sery ensue,the 
fault will not lie on me . But you must an swer for your part 
in bringing up that train of in cal culabl e evils, which may be 
visited on your posterity to the third and fourthgeneratiolls. 
You must an swer for it to your fellow-citizens, your wives, 
children, and relations, to mankind,to your country, and to 
your God. Look then with care, Gentlemen, to your great 
responsibility in thi s trial, to your duty and to your vel'­
dict. Take care that this day you offend not God, nor in­
jure man, that you violate not the law, and the constitu­
tion; that your children rise not up in judg'ment against 
you, and that you avoid the maledi cti ons of the world . 

, 
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Court then adjourned . Next morning Judge Putnam 
charged the Jury. His charge is published in the Daily 
Advocate of May 21st, Ig3!. 

• • 

The Jury did not all agree. Eleven of them agreed on 
a Verdict of GUILTY ill ten minutes. A personal and 
political friend of the Defendant's Counsel, was the dissen­
tient Juror. He did not regularl y belong on tbat Jury, 
and was put there by means of Mr. Dunlap's exertions. 

The di.;sentient Juror has published a statement in rela­
tion to his conduct, in the Morning }Jost, of May 26, 1834. 

The cause is continued to be put to a new Jury at next 
November Term. Mr. Dunlap has heen heard to say, that 
he had nothing more to do with it. It is published by the 
Defendant that he means to make his own defence at next 
trial. 

Mr. Kneeland has printed and circulated as widely as lIe 
could, a long introduction to Mr. Dunlap's Speech in his 
Defence, and also that SPEECH. If the public mind is 
at all influenced by the arguments used by Counsel, he 
made and issued thejirst publication, and has no right to 
complain that the an tidote has been furni shed, that tbe 
public might see the other side of the question also. 

11 t' '" ,.,.,. 
(j ~ I :-;f.; I,}< 
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