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BOO K 
OF LA"S IN RELATION 7t) COM~VERCE CONSIDERED 

IN ITS N4'lVltE AND DlS'TINCntJNS. 

C HAP. I. 

SlIME following fubjea" de(erve to be 
treated in a more extenfive man .. 
ner: But tbe nature of this work 
will Dot allow it. Fain would 1 
glide dO~D a ~entJe ri\t~r ; hut 1 
am carried ~\'·ay by a torrent. 

Commerce is a cure for the mol 
defiruQive prejudices; for it is al
moll a general rule, that wherever 
we find agreeable manners. there 

commerce flourifhes; and that wherever there is com
merce, there we meet with agreeable IDanners. 

Let us not be aflonilhed, tfien. if our manners are now 
lefs favage than formerly. Commerce bas every wherd 
diffuled a know ledge of the manners of all nations; thefe 
are compared one with an!other. an~l from this comparifon 

I arire the greate~ ad\"alltages. 
Commercial laws, it may be (aid, impro\'e Illanners, for 

the fame reafon as they dellroy them. They corrupt the 
pureft manners;* this was the fubjea of Plato:s com. 
. VOL. ,II. A plaints : 

• Czfar bid of the Gahls~ that tbey were fpoilec.· h.r the neighborhood ant! 
commerce of Malleilles; in(ulTluch that thl'Y who ,,"~.;;: l,y always con~\lCr • 
• d the: Gcrnlans: ,,'ere nQW become inf\:rior to them .•. ~ J~ of:Al Gals, lw. 6. 

~ ~SSQl\\'.~'''!~~.>' .. ~' .,. 
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plaints : And \ve ~cry day fee lbat they poli4bmd "fine 
abe moil barbarous. 

------...... _------ --,-,-

C HAP. II. 

Of Ij~ SliTil ofC.","'~rcl. 

PEA CE is the natuF.) efl'eS of trade. Two na. 
tions -wh~ traffic with each other, become recip-rocally de
pendent; for if one has 110' intereft in buying, the ether 
has an intereft ill felJ.ing j and thu-s their union is founded 
Gn their mutual necefli ties. -

But if the '(pirit of commer£e- unites nations, it does not 
in the fame manner uoite individuals. We fee, that in* 
countries where the people ,MOVe ollly by the fpirit of 
£ommerce, they make a .traffic of all the humane, all the 
moral virtues:- The moon: trifting things, tbore which hu ... 
manity would demand, are there ,dODe, or ,there given, 0n-

ly ,for money ~ , 
The fpirit of trade .produces in- tbe mind of man a cer~ 

tain fenCe of exaa juftice, OppoBte on the one han~ to rob
Ilery, and on the other to thofe moral 'Y~rtues w~ich for .. 
bid our a"lways adhering rigidly to 01U OWB priVettein-, 
tereft, and Cuffer us to neglea it for the advantage of 
others. _ 

The total privation of trade .. on" the contrary, produces 
rol~bery, which AriJlotJe ranks in" the number 0-£ means of 
acquiring : Yet' it is not at all illconfiftent with, ce'ftain 
moral virtues. Hofpitality, for il),ftance. is moR rare in
trading. countries, wh~le it is found in the mGa admirab-le" 
perfea~on among natIons of robbers. 

It is a -racrilege, f2}YS Tacitus, lor a German,to {hUl: his 
door again'lI: any man whomfoe\'er, \vhether kno\\'n or un .. 
known. He who, hast behaved ,yith hofpitality 1to a 
Branger, goes to fhe\~ him another houfe where this hofpi
tality is alfo praaifed ; and he is tllere received with the 
fame humanity. But when the Germalls had fouot'led-

kingdo11Ds" 
* Ilolland. 
t I~t qui Inodo hofpcs fuerat, monnrator hofpitit. Dr mel ib, Gtr.m. -\lia 

(~trar) de bello Gal. lib, 6. 
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kingdoms hofpitaJity was become burthenfome. Thi! 
appears by two laws of the- code of the Bur~ndians; 
one of which intli8ed a penalty on e\"'ery barbanan. who 
prefumed to thew' a ftranger the hOllfe of a Roman; and 
the other decreed. that whoever recei\wcd a ilranger fhould 
be indemnified by the inhabitants, everyone being ob)i~d 
to pay his proper proportion. 

a • 

C HAP. 111. 

Of IIJ~ P",~rl.7 oj tbe Pe.pk. 

THERE are two forts of poor; tbore who are 
~dered fllCh by the feverj~y of the government; there 
are indeed incapable of pertoFming almoft any ~t ac" 
tion, becaufe their indigence is a part of tbeiF {lavery. 
Others are poor. enly becaufe they either defpife. or know 
not the conveniences of life ; and thefe are capable of ac ... 
c~plifhing great things, becaule their poverty conftitutcs 
a part of their libeny. 

• 

I • 9 

C H 4\ P. IV. 

OJ Com.erce ;11 diltre1l1 CfftfltrlJlIle"ti .. 

TRADE has fome relation, to forms of goverr... 
rnent. In a monarchy it is founded on luxury; and the 
'ngle \9iew with which it i~ carried on, is to procure eve .. 
ry thing that can contribute to the pride, tIle pleafoN an. 
the capriciollS whimfies ot the nation. I,} republics it is 
commonly founded OD e~onomy. Their merchants hav
ing an eye to all the nations of the earth, bring from- one
what is \vanted by anotller. It is thus tJlat the reptlblic~ 
of Tyre, Carthage, .l\thens, Marfeille~. l;to,ft:!1ce, V :...~ice 
and Holland, engaged in commerce. , 

This kind of traffic has a natural relation to a replluli-,t.an. 
government; to nlollar(:llie.s it is Ollly occdliOlla). 1;'01' JS 

p- 9 " * T:t. l8. 
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it is founded Oil the pra8ice of gaining little. and even Jers 
than other nations, and of makins up for . tbis by gaining 
inceffantly; it can hard I)" be carrJed on by a people fwal
Jawed up in luxurv, who {pend much, and fee nothing 
but objefu of grandeur. 

Cicero was of this opinion, when be fo juflly raid,» 
.e that be did Dot like that the fame people llioold be ai 
once both tbe lords and faaors of the univetfe." For 
this would indeed be to fuppofe, that every individual in 
the ftate, and the whole flate colleaiv~)y, had their head. 
conllantly filled with grand ,'iews, and at the fame time 
witll fmall ones, which is a contradiaion. 

Not but that the moll noble enterprifes are completed 
31[0 in thore {lates that {uhliR by economical commerce: 
They have even an intrepidity not to be found in monar
chies. And the reafon is this: 

One branch of commerce leads to another, the fmall 
to the moderate, the moderate to the great; thus he who 
has had fo much defire of gaining a little, raiCes himfelf 
to a 6tuatioD in which he is Dot lees defirous of gaining a 
great deal. . 

Befides, the grand enterprifes of merchants are alwavi 
neceffatily cODneaed with the affairs of the public. B~t 
in monarchies, there public affairs give as much diflrnft 
to the mercbants,.as in fr~ ftates they appear to give fafe
ty. Great enterprifes therefole in commerce are not fuit
ed to monarchical, but to republican governments. 

In fhort, an opinion of greater certainty, as to th~ pof. 
fellioD of propeny in there ftates, makes them undenake 
every thing. They flatter themfelves with the hopes of 
receiving great advantage! from the fmiles of fortune, and 
therefore boldly expofe what they have already acquired. 
in order to acquire more; rilking nothing but as the 
means of obtaining. 

A GENERAL RULE.-A nation in {)ave1}' labors more 
to preferve than to "acquire; a free nation, more to ac
quire than to preferve. 

CHAP. 

• Nolo eundem poputum imperatomn, 8: ponit~~m de .tcmrum. 
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• 
C HAP. V. 

Of N.,i •• s INI £1111' ~.,~r~tI i., ••• Ec~ ..... i(.1 C'.lINr~; • 
.. 

MARSEILLES, a necdfary rt-trat in lhe 
midi of a lem~Ruo'IS lea: AlarfcilJes. a harbor which 
al! tbe winds, the fhelves uf Ih~ r~a, the difpofitiOD of the 
coafts, point out for a Jandinllplac~, became frequented b}~ 
mariners; while the fleriiil)~if of the ildjaccnt country de
termined the citizens 10 an economical commerce. It 
wa~ neceffilry t~at they fhould be l4Iborious, to fupply 
what n~turc had refufed ; lh~t they Ihould be: juB, in order 
to live among barha!"ous nations, trom whom they were to 

deri\'e their profperit)· ; that thry fhould be moduate.that 
they might always enjo)- the (weets of ~ au:-quil govern
ment; in fine, !bal they fhould be fJUgaI 1ft their man.. 
Ders, that they might perpetually cnjo~ a trade, the more 
cenain. as it was lefs ~YaDtageous. · 

\Ve every where fee violence ~d Opp.eliOD give binh 
to a commerce fOQDded on economy, While mer. are COD

lrained to take refoge in marfhes, in iDes, in the o.allows 
of the (ea, and even on rocks tbemfelves. Thus it was 
that Tyre. Venice and the cities of Holland. weR found. 
ed. Fugitives found th~re a place of fately. It was nec. 
effary that they fhouJd fubfift; they drew there lore their 
fub6ftence ffOm the whole uQiverfe, 

C HAP. VI. 

""~ Sliri, -..r £.,1..4 .,;1' r~f1I8 I. C ••• lrCI. 

THE tariff or cufloms of England, are very un
fetll~, with refpetl to other nations; they are changed. 
jn fame me~furet with ev~ry puliament,.either by taking 
~ff particuiar duties, or b)· Impofing new on~s. Tiley eo-
ea\·or ~y this ~ans flill to preferve th~ir ind~p~l)d

, nee. Supre:n~ely jealous with refpea to trade, they bind 
1,lemfel\-es. but little by treaties. and depend only on their 
~wn la",s. 

C1r S ()ther 
it Ju(\in,l .. t3- c. 3 .. 

.. -.. 
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Other nations ha\-e made the inttrefls of commerce \·i.~)d 
J 

to thofe of politics; the Englifh, on the coDtrary, hCl\~e 
always made their political inlerefts give way to t)lofe of 
comlnerce. . 

They know better than any otbC"r people upon earth, 
h.ow to value at tIle fame time, there three great advant.a~ 
~sJ religion, commerce and Jiberty • 

• • 

C 1-1 A P. VII. 

I- .",., "."Ir ,"~ Ec .... ;clli C ••• ~rce IIl1s "~~,, f071l,'illl~1 
. , rl.Jrtli.~II. 

IN feverat kingdoms laws have been Dade, ex
treme)y proper to humble the lates that have entered into 
the ecoDomical commerce. The}p have forbid their iUl
porting any me.rc~difes. except the produa of their re .. 
IpeB.i\·e countJiW; and ha\~e permitted them .to traffic 
only in ,"effels Built j~ the~ingdom to whi~h they brought 
their commodiles. · 

It isneceffary that the kingdom w Iltch impofes there 
laws, fhould itfelf be able eauly to engage in commerce» 
otherwife it will, at laR, be an equal fufferer. It is much 
more advantageous to tradewith acommercial nation,whore 
profits are moderate, and who are rendered in fome fort 
dependent b}' the affairs of commerce; with a nation, 
whore larger \1t iews and whofeextcnded trade enables them 
to difpofe of their fllperO!lOllS merchalldifes ; with a 
,,·ealthy nation, \vho can take off many of their commodities, 
and make them a qllicker return in fpecie; with a natioll 
110der a kind of necelIity to be faithful, pacific from prin
ciple, and that feeks to gain, and not to conqu£f; it is 
Dllle}l better, I fd}', to trade with rueh a nation, than with 
others, their conRant rivals, who will ne\l'er grant ruch 
great a~vantages. 

C HAP. VIII. 

o. Ib~ Prohi6ition of CDm.lrt~. 

I T is a true maxim, That onc nation lhoutd nev. 
~ e"cluge another from trading with it, except for very 

. great 



. CIIAP. IX.} 

great rc:aCons. -Th«; Japanefe trade only ~ilh_ t.w!>. n~lions. 
the Chloefe an4 the ~tch. The* Chloefe gal~. a thc;>u
fand per (err.t. ~po~ fu~rs. aDd fometimes as m~ch by the 
go()ds th~y' take in e~c~~nge. The DUlch ~~ke nearly 
the fame p~Qfits.. E\'cry ~ation that aas upon Japanefe 
pril1ci,l~s- mua necef,farily be deceived; for it is f;ompe. 
tition wbi.ch felS a juJl: ~alue on merclldndifes, aDd eftab
lillies th~ r~~e between tJwm. 
- Aiuch lefs ol,lgbt a ilate to Jay lrfclf under an Qbliga .. 

tion of felling i.~s manufaflurc~ olll}F to a fing)~ naliol), un
der'~ p~elen(e of their ta.king a.I1 at a certaill price. The 
Poles,· in this manner, difpo~e of tlleir corn to the city of 
Dantzic; and feveral Indian princes have made a like con
trda for their fpices with the J)utcb. t There agreements 
are proper ont}1 for a poor ~tion. whofe inhabitants are 
fatisfietl to forego the hopes of enriching themfelves, pro
,·ided the;F can be fecure ~f ~ c~~t~in fubfiflence; or for 
nations, whofe Oavery confifis eitller in renouncing the 
'ure of thore things which ~tU{6 has g\\"en them, or ira 
beiDg obliged to fQbmit to a difadvaDtageous commerte. 

, ; "3.1.1 .. (; · .--. 

C HAP. IX. 
. 4." IIJJ;~.'i(J"- ~~I,~d 10 £(Oll.,.;c41 Comm~r€~. 

IN nates that c~rry on an economical commerc~. 
they have luckiJy eflabli~~d banks, which by their credit 
Jlave fo.rl~ed a new fpecies of wealth; but it would be 
quite wfQng to intr~duce them. into governments 
whore commerce is founded only in luxury. The erefling 
of banks in countries go\·erned by an abfolute monarch, 
fuppofes money on tIle Olle fide, and on the otller power; 
that is, on the one hand the m~~gl! Qf procuring every 
t:ling without any power, and on the o:ther the power, 
without-any means of procuring at all. In a government 
of tllis killd, nOlle but tile prince ever had, or can have a 

a:-r 4 treafure ; 
* Dn llaldl\ vol. 2. p. 70. 
+ "rh,:\ was lira l,tlablitllct! 1,>, til\! Portl1gu~fe. Ft. PirarJ'J VO}t!8cs , (Ih'p. J" 1·(4'-' -=. 
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trearure; and wherever there is one, it no fooner becomes 
great, th;n it becomes the treafure of the prince. 

For the fame rearon, all alfociations of merchants, in 
order to carry on a particular commerce, are improper in ' 
abfoJule gO\gernmen~s. TIle defign of ti)efc companies is to 
give to the wealth of private perfons. the weight of pu~lic 
riches. But in thofe governments, this weight can be 
found only in the prince. Nay, they are not even always 
proper in nates engaged iR economical commerce; for if 
the trade be not fo great as to furpaN the management of 
particular perfons, it i~ much betler. to leave it open, than 
by exclufive privileges, to reftrain the liberty of com· 
m.erce. 

. i \ 
., 

C HAP. X. 

A FREE port may be eJlablifhed in the domin. 
ions of {lates 'whore commerce- is economical. That e. 
conomy in the government, whirl} always attends the fru
gality of individuals, is, if I may fo exprefs myfelf, the 
foul of it~ economical comOlerce. The lofs it fuRains 
with refpecl to cuftoms, it can repair by drawing fronl the 
wealth and indufiry of the republic. But in a monarchy, 
an eftablilhment of this kind muft be oppofite to reafon ; 
for it could have no other effea than to eafe luxury of the 
weight of tclxes. Tilis would be depriving itfelf of the 
only ad~antage that ltlxury can procure, and of the only 
cu.r~ which, in a conflitution like thiss it is (:apable of re .. 
c;el~lng. 

C HAP. XI. 

Of Ib~ jrttdolIJ of CQmm~r,~. -

THE freedom of commerce is not a power grant- . 
tel to the merchants to do what they pleafe : This would 

be 
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be more properly fJavery. The conftraint tlf the mer
chant is Dot the conftraint \If commerce. It is in the free 
ell countries that the merchant finds innulnerable obfla
cles; and he is never Icfs crolfed by laws, than in a COlIn. 

try of fla\'es. 
Engl~Dd prohibits the exportation of her w~1 j coals 

mull be brought by rea to the capital ; no hO~les. exce~ 
"geldings, are allowed to be exported j and the \'efrels· of 
her colonies. trading to Europe, mufl take ill water in 
England. The Englifh cOllftrain the mercllant. but it is 
in favor of commerce. 

--~.~.~ .... ---------
C HAP. XII. 

1Ybat il ;! tblll tI~jlrOYI this fr~~tI.",. 

W HEREVERcommerce fubfifls, cuR.oms are 
eftablifhed. Commerce is the exportation and importa
tion of merchandifes with a view to the advantage of the 
:O:ate: Cufloms are a certain right over this fame exporta
tion and importation, founded alfo on the advantage of 
the fl~te. From hence it becomes neceffary, that the Rate 
fhould be neuter between its cufloms and its COnln!eree, 
that neither of there two interfere with each other j arId 
then the inhabitants enjoy a free commerce. 

The farming of the cuftoms deJlroys commerce by its 
injuftice and vexations, as 'veIl as by the excefs of the im
polls: But independent of this, it deftroys it even more 
by the difficulties that arire from it, and by the formalities 
it exaas. In England, where the cuRoms are Inanaged 
by the king's officers, bufinefs is negotiated with a fingu
lar faci.Iity ; -one word of writing accomplilhes the great
eft affairs. The merchant needs not lofe an infinit(~~ deal 
of time; he has no occafion for a particular commi JIion
er, either to obviate all the difficulties of the farmers, or 
to fubmit to them • 

... Atl of na\'igation, 1660. It is only in time of war, that the mt'!'('hants 
.r Holtorf and Philadelphia It:nu thtir vc!f\!ls Jir~alv to the ~f,,·diterl-an~a,l\. , 
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C HAP. XIII. 

1-'H E l\1agna Charta of. England forbids the feiz. 
ing and COlllifcatillg, in" cafe of \var, the effec1s of foreign 
merchantst- except by way· of reprifals.. I t is yery re
markable, that the Englilh have made thIs one of the ar. 
ticles of th,~ir liber~}". . 

111 the late war between Spain and England, tIle former 
mltle a *la,v which punithcd \\?ith death thole \vho brought 
Englifh merchandifes into tile dotninions ()f Spain; and 
the fame penalty on thofe ,yho carried Spanifh mere han
difes into England. An ordinance like this cannot, I be. 
lieve. find a precedent in any laws but thofe of Japan. It 
equally lliocks humanity, tile fpirit of commerce, and the 
harmo~y whit:h ought to fubfifl: in the proportion of peo
alties ; it confounds all our ideas, making that a crime 
~aini! the flate, which is only a violation Qf civil J?olity~ 

$ 4 ( . , . ! ;. c 

C" H,A P. XIV. 

OJ f ei2:iflg tb~ Perjons of lJle,·,hanIS. 

SOLON tmade a law, that the Athenians fhoul<l 
no longer feize the bod}1 for civil debts. This "law he t re
ceived from Egypt. It had been made b}· Boccoris, and 
renewed by Sefoftris. " 

This law is extremely good, with refpeEt to the gener. 
ality of civili1 affairs; but there is fufficient reafon for it~ 
not being o:,rerved in thofe of commerce. Fort a$ mer~ 
chants are obliged ta entruft large funls, frequently for a 
very fhort time, and to pay money as well as to receive it, 
there is a neceffity, that the debtor fhould conftantly fulfil 

" his 
.. Pnblifbed at Cadiz, in March, 1740. 
t Plutarch, in his tteatif\.~ againillcndiug upon ufury, 
~" Diodorus, hook i~. part 2. chap 3. 
tl. '[he Greek le~inat,)rs were to blanl\!, in preventing the arms and plougl\ 

.1 _ny. nl~n frolll being taken in pledge, and yet pcrnlittcd the taking of tbe 
JrWl bUlliclf" DicAlvrusa b4ivA i. i'"l't 2. ,-hap. a. 



CHAP. XV!.] (IF LAWS. I, 
his engagements at the time pte6xed ; and from hence it 
become~ neceITary to lay a conflramt oll.l'.is perrone 

In affairs rejaling to common civil cootra8s. the law 
ought not to permit the jazure of tb4! perron j beaule 
the liberty of one citizen is of greater ~1Dportance to abe 
public, tllaD tbe cafe and profperity of another. But ia 
conventions derived from commera:. the Jaw OUIht to 
confider tbe public profperity. as of greater import.nce 
than the liberty of a citizen i which, how\. .er, do~s Dot 
hinder the reflriBioDs and limi~,iona that humanity aM 
good poJic)' demand. 

C HAP. XV. 

A1I ~xcel/~", La'W. 

ADMIRABLE is that law of Geneva which ex
cludes from the magiflracy. and even froID the admittance 
into the great council, the children of tbofe wlto have liv
ed or died il)foIvent, exc~pt they ba\'e difcharged their 
father's debts. It has this effca ; it gives a confidence 
in the merchants, in tbe magiftrates, and in the city itfelf. 
There the credit of tbe individual has alfo aU the weight 
Df public credit. 

C HAP. XVI • 

. OJ ,11, Judg~1 of ~ •• mtrc~. 

XENOPHON, in his book of revenues, would 
have rewards given to thole over.feers of co~merce, who 
defpatched the caufes brought .before tllem With the great-
eft expedition. He ,vas fenfible of the. need of our mod
ern jurifoiClion of a counrel. 1"be Romans, in the lower 
empire.* had this kind of tribunal for their mariners. 

~l"he 
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1-'he affairs of commerce are but little Cufceptible of 
formalities. There are aSions of a day, and are every 
day foilowed by others of the fame nature. Hence it be. 
f!omes necelfary, that every day tbey fhould be decided. 
It is otherwife with thofe anions of life which have a 
principal inOuence on futurity, but rarely happen. We 
feldom marry more than once : Deeds and wills are not 
the work of every day: W"e; ue but once of age. 

Plato· fays, that in a city where there is no maritime 
comrnerce, there ought not to be abtlve half the number 
Gf civil laws: This is very true. Comillerce brings into 
the faDle country different kinds of people: It introduces 
alro ~ great number of conlra8s, and of fpecies of wealth, 
wit h various ways of acquiring it. 

Thul in a trading city, there are f~wer judges and moro 
laws. 

. C HAP. ·XVII. 

DM at P,iace •• glJt 11011. mgag~ ili_pU i. C'.lUr"., 

T HEOPHILUSt feeing a veffel lclden with mer .. 
chandifes for his wife Theodora, ordered it to be burnt. · 
., I am Em'peror,i: raid he, "and you make me the mailer 
of a galley: By what means iliall -thefe poor mea gain. 
livelihoocl, if we take their trade out of their hands ?" He 
might have added, who lliall ret bounds to us, it we mo. 
nopolize all to ourfelves ? Who ~all oblige us to fulfil 
all our engagements: Our couniers will follow our ex .. 
ample; they will be more greedy and more unjuft than we : 
1~he people llave fome confidence in our juftice, they will 
have none in our opulence: All thefe numerous duties, 
which are the c~uf~ of their wants, are certain proofs 0{ 
ours. 

CHAP. 
• On laws, bock 8. t Zonaras. 
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C HAP. XVIII. 

7J~ f"lU f- IJj,1I c •• ,i..,4. 

W HEN the Portuguefe and Caftilians bon 
{way in the Eaflindies, commerce hild fuch opulent 
bnncbes, that their princes did 110t fail to feize them. 
~rhis ruined their fettlements in thofe pans of the world. 

The viceroy of Goa granted exclufive privileges to~
ticular perrons. The people IJad no confidence in thefe 
men, and the commerce declined by the perpetual change 
of thore to whom it was entrufted; Dobody took care to 
improve it, or to leave it entire to his fucceffor. In fhort. 
the profit centered in a few bauds, and was DOl fuflicieDtly 
extended. 

C HAP. XIX. 

Of C •• lUre, 'i. II Jf, •• rt1!1 .. 

I T is contrary to th::: fpirit of commerce, that :any · 
of the lIobility fhouJd be merchants in a monarchical gov
~rnnlent. TAil, raid tbe emperors· Ho:wrius and Theo .. 
dofius, u'oilid lit ptr"iC;OllS to citits ; fllltl wOllltJ r~.ove 
tlztjacilzty of ~1l1i"g a"djt//ing IItlwtt1l tlu 1IUr,lld1lts 
and the pltIJtillns. 

It is contrary to tbe fpirit of m011archy to admit the 
nobility into commerce. The ctaRom of fufl~ring the 
nobility of England to trade, is one of thore things which 
has there greatly contributed to \,·eakeo the mOllarchicaJ 
government. 

CH.\P. 
• Ltg. n~bilioris cod. de COIll:D. tt ltg, uJl. de Rr'~!ld. ,'cndiL 

, 
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C HAP. XX. 
• 

~~.pWl.~-. 

PERSONS Inlet with the pnQice of"~
lates, imap.e. that in France they oupt to male laws to a.s. the nobility to ~nter iato commerce. Bat tWe 
laws would be the mf2ll$ of delroriDg the nobility. with
GUt beiDfJ of aDy adnntase !o trade. The pn8ite of this 
C:OUlltry 11 extremely Wife; merchants are DOt aoblel. 
though they may become fo : They have the ho~ of 0b
taining a drgree of DObility. oaatta.cw with its a8ual ia· 
CO;lvenier.ces. There is DO fORr way of ba .. adYancecI 
above their profeli~th:m to manage it well.or witb fucccfs. 
which is generally tbe coarequen~ of ru~rior ability_ 

l.~ws which obli&e every ODe to contiDue ill his profe(. 
fion~ and to devolve it to his children • .ether ~ oor cam 
t£c of ufe in auy but- defpotic kingdoms; where aobody 
cith~r can or oupt to have emul~tiOll~ 
~: DODe f~y. that everyone will rucc~ ~tter in his 

profeflion. W~D he CannGl cba~ it for anotMr. 1 fay 
a ~rfoD will focceed beft when thofe who ba~e excelJcd. 
Jaope to arlic to aDothtt. 
. The poibbilit}· of purch~fing honor with gold, eD(1)UC. 

ages maD}· merchUlts to put th~mrelves in circllmlbnccs 
by which they may ~atlain it. I do not take llpoD me to 
examine the juilic~ of thllS bartering for money, the re .. 
,,~d of vinlle. 1'1'bere.:e gov~mmenls wh~re this may 
be vel)- tlfefl~). ' 

In t-"rance, the dignity of the long ro~, which plac~s 
tbore \~ho wear it bet\\"ttn the great n\l~ility and the peo. 
}\Ie, and without ha\-ing ruch !hining honors as th~ form
er, Ilas "II ti~eir pri\-ileges i a dignity, \-;i,ic~ whiie thi~ 
bOOr, the (lcpufilary ot the laws, i$ eDcird~\1 ,,,ith glo.7. 
)t!tl\ees the pr!\'at~ Ille:nbcrs ii, a ln~diocrit): \If fllrtulle; a. 
dignity in which til~re is 11D other meallS 01 diftil18ion, 
bat by 3 fupcrior capacity and virtue, but ,,·llich Dill 

lea\'~s 
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DYes in vi~w GIIe m~h more ilillftrioas: 11Ie .. Iile 
eobiJity Ji"~wift-. wltO (Oft('~Ye tIYt wh~t'\-er der~~ of 
wcakh wy arc polfeffed 01, tMY m~y lin int"lftff'Meit
fortunes. bat .ltO are ."'lfd of aa«menting. if they k
lin DOl with dilfipating theif «:1Mes; who always ftne 
'Mir ,riIttt with their whok opital !0C'1. and wbftl that 
is fank,. make rOOlD for others. who follqw .hr. ~xampk; 
.ho 10 t~ war thoat they may neftf be Jq»roached witb 
not ha,-ing ken tbm: ; who. tWheD the-y c.a 110 I~r hope 
for riches. iive i.a elt~8ation of honnrs. aDd whnt c~y 
ha,~ Dot obtaiaed the I~:t~r. ~njoy th~ ~onl~lati08 of hav
~ acquiml glory: All there t~ .~r t.ave aeceffa. 
Illv CGDtributed to aupent lM ~adeur or tbis lm&dom ; 
and if for two or three c~t'lries it has beta ilKeff~tlY i~ 
aafift& in powa-, this moA 1M: attribute.t DOt to roriaDe. 
who was De\-a" tamecl lor conAancys but to tile goodDe& 
or its laws. 

tr 

C HAP. XXI. 

RICHES con61 either in lands. or in moVRLJe 
effeQs. T~ lands of e¥~wy country are commonly pof
ream bv the D.ti~S. -fhe laws of mol Bates render tOr • 

• 
~ign~1S un.-.iJliog t~ purchafe th~ir lands; and nothing 
bot the pretence of the (\WD~r impro\·ea tl)cm : 1'bis kind 
of riches therefore beloDgs to every late in Flicul«r. 
But move.ble effel1s. as mouey. not~St bills of exchong~~ 
flocks in companies. ,-elrels. and in fiD~. all merchandif~. 
belOB~ to the whole wurld in general ; whi~h i!,. U)!S ~c
f~, IS compofed of but one tingle Bate, 01 whlc~ ~;1 Ille 

focicties upon e3rtb are members. The people: W)10 pol .... 
fefs more of there mO~'eabJe effects than an," otller in the 
lIniyerr~tt are the moft rich. Some nate~ 11Cl\·e ~n il-:lnl~Jlfe 
q"autity. acquired lly their coolnloditics, h'" ttle ~al)~lr of 
t~ir mechaniC'S, by their induOf}·, l)r tll\.'ir (!i:co'·~ric~. 
and c\·en by challce. 'fhe c:'-arice oi .lalions m.,kc~ them 
q'l~rrtl fOI tile Illo\"cal.!cs of tl.e \\-lh.·lc.: Ulii'·~J're. If ~,·e 

(JuiJ 
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('ould find a Rate fo unhappy. as to be deprived of the ef .. 
ieas of other countries, and at tile fame time of almoft all 
irs o~nl tbe proprietors of the lands would be only plant. 
ers to foreigners. This {late, wanting all, could acguire 
nothing j wherefore it would be muth better for the in
habitants not to have the leal commerce with any nation 
upon earth; for commerce in there circumftances, muft 
neceffarily lead them to poverty. . 

A country that cO.lftantly exports fewer maDufaau~s, 
or commodities, tban it receives. will foon find the bai
anee finking; it wi)) receive lefs and lefs, tin, falling into 
extreme poverty f it will receive nothing at all. 

In trading couDtries. the fpetie which fuddenly vanifhes. 
quickly returns ; becaofe thore nations that have received 
itt are its debtors j but it never returns into thore {tates 
of which we have juil been fpeaking, becaufe tbofe who 
have r:eceived it, owe them nothing. . 

Poland ,will ferve us for an example. It bas fcareeJy 
any of thofe things which we call the moveable effeSs of 
the univerfe, except corn, the produce of its lands. Some 
of the lords poffefs emire provinces j they opprefs the 
hufbandmen, in order to have greater quantities of corn. 
which they fend to flrangers~ to procure the fuperHuou!I 
demands of luxul);-~ If Poland had DO foreign trade, its 
inhabitants would be more happy. Tile grandees, who 
-would have only their corn, would give it to their pear ... 
ants for fubfiflence; as their too extenfive eftates wouJd 
bC~!)lne burtheofome, they would therefore divide them 
~'mongfl their peafclnts ; every one would find fkins or 
wool in their herds or flocks, fo that they would no-Jong
er be at an imolenfe expenfe in providing clothes; the 
great, who are alWa}lS fond of Iuxllry, not being able to 
find it but in their own country, would encOtJrage the la .. 
b,?r of . the poor.' This nation, I affirm, WOllJd then be
come more f)ourifhiJlg, at leaft if it did not become barba
rous ; and this the laws might eafiJy prevent. 

l.,et us next confider Japan. The vaft quantity of 'what 
tlley can receive, is the caufe of tIle vaft quant.it), of mer .. 
cllandifes they are capable of fen~ing abroad. 1"'hingsare 
thus in as nice an rquilibrium, as it the importation and 
cxp~rtation were but fntall. Be6des, this kind of ext).. 

be.·ance 
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berance in the Hate is produ8ive of a thoufand ad~ntagn : 
There is a greater confumption, a ~reater quantity of thofe 
thiDgs on which the arts are exercif~d; more m~n ~mploy
ed, and mOR numerous means of acquiring power; exi. 
gencies may alro happen, that may require a (peedyaflift .. 
anc~, which fo opulent a Rite can bett~r afford ~han «thy 

other. It is difficult £01 a country to avoid having Cuper
fluities. But it is the nature of commtrce tu render the 
fuper8uous ufeful, and the ufetul necefTdry. TIle Rate 
will be therefore able to afford neceffaries to a much great
er nllmb~r of fubj~as. 

Let U~ fay. tben, that it is not thofe nations \vho have 
need of nothing, that mull lore by trade; it is thofe wlJO 
have need of every thing It is not fu.ch people as have 
a fufficiency within themfel,'es, but thore who are moR ill 
want, that will find an advantage in putting a {lop to all 
commercial intercourfe • 

• -
BOO K XXI. 

OF LAIYS RELATIYE TO COMMERCE. CON~lDERED IN 
THE REYOLUTIONS IT HAS MET WITH IN THE II'ORLD • . 

M 

C HAP. I. 

SOIM K,,,trtll C."fitl,rllliDIII. 

THOUGH commerce befubjea togreatrevoJa .. 
tions, yet it is poffible that certain ph} fical caufes, as the 
qualities of the foil or the climate, may fix its naturefore\-er. 

We at prefent carry on the tT.~de of l~e Indies merely 
by means of the filver Wllich ,ye fend thither. 1'he* Ro .. 
mans carried annually tllil11er about fifty millions ot fef. 

\I 0 L. II. B tct'cs ; 

.. iliny, lib: 6. up. '3~ 
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terces; and this 61ver, as ours is at prefent, was exchange
~ for merchandifes which \vere brought to the wefl. 
E\·ery nation that ever traded to tile Indies, has conRant)y 
carried bullion, and brought merchandifes in return. 
. It is nature herfelf that produces this effea. The In

dialls have their arts adapted to their mallner of liviag. 
Our luxury cannot be theirs ; nor their wants ours. 
Their climate neither demallds n(lr permits hardly any 
thing which comes from us. They go in a great meafure 
naked; fueb ~Iolhes as they hcive9 the country itfelf fur .. 
nithes ; and their religion. which is deeply rooted, gi\ges 
them all averfion for tbofe things that felVe for our Dour
ifhment. They want therefore nothing but onr bullion, to 
rerve as the medium of value, and for lhis th~y give us 
merchandiles in return, with which the frugality of the 
people, and the natare of the country t furnifhes them in 
great abundartce. Thofe ancient .authors who have men. 
tioned the Indies, defcribe them jufl as we now find them. 
as to their policy, cuftoms and manners. The Indies 
have ever heeu, they ,viII ever be, the fame Indies they 
eire at prefent; and in every period of time thdfe wh-o 
trade to tbat couDtry, mull: tarry fpecic thither, and briDI 

• none In return. 

C HAP. II. 

Of ,b~ PnJ/~ 'I Afri'd. 

THE greateR part of the peop1e on the coaft of 
Africa are Ca\9ages ana barbarians. The principal reafOJ1, 
I believe, of this is, be£aufe the fmall countries capable of 
being inhabited, are feparated from each other by large and 
almofl unillhabitable tra8s of lalld. '!'hey are without 
induftry or atts. They haye gold in abundance, which 
they receiv~ immediately from the hand of nature. Every 
civ~lized nate is therefore in a condition to traffic witll 
them to advantage, by· railing their efleem for things of no 
,'alue, and receiving a very high price in return. 

CI-IAP~ 
• See Pliny, boolt vi. chap_ 19a and Strabo, buok l.i. 
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C HAP. III. 

IN Europe there is a kind of balance between the 
foutbet:t and northern naticns. The fira ha\'e every con
vellience of life, and few of its Wants: TIle lall have ma
ny wants and few conveniences. rr 0 one, nature has giv
en much, and demands but iittle; to the other fhe has 
given but little, dnd demands a great deal. The equilib ... 
rium is maintained bv the lazinefs of the fouthem nations; 
and by the iDduftry~ and a8ivity which fhe bas given to 
th~fe in the north. Th~ latter are obliged to undergo ex
ceffi\~e labor, without \vhich they would want e\7ery thing, 
and degenerate into barbarians. . This has naturalized fla
,rery to the people of the fouth; as they can eafily dif
penfe ,vith riches, they can more eafily difpenfe with lib.;. 
eity. But the people of the north have need of liberty; 
~or thi~ c~n' be~ procure them the. means of fatisfying all 
tbofe wants which they have receIved from nature. The 
people of the north, then, are ill a forced {late, if tlley are 
not either free or barbarians. Almon all the people of the 
fouts are in fon.e meafure in a Rate of violence. jf they 
are not Haft's • ..... 

C H .l\ p~ IV. 

"l·bt princ;p/~ JiJf~re1'l't 6et·tl . .'e~" tb~ Co",,,,erc~ of Ib~ Ancients ani 
Ibe lJ1ode'lls. 

THE world has found itfelf, from time to time, iii 
different fituations. h" which the face of commer,. 1135 been 
ahere~. The trade ot' Europe is at prefent carried on princi
pally from the north to t11e fOllth ; and tile difference of 
climate~ 1.S the caure that the fc\'eral nations have great oc .. 
cafio~ tor the mercll~ndifes o~ each other: For example, 
the hquors of the fouth, whIch are earned to the north, 

~ SI form 
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form a commerce little known to the ancients. Thus the 
burden of veffe]s, which was formerly computed by meaf. 
ures of corn, is at prefent determined by tons of liquor. 

Tile ancient 'commerce, as far as it is known to us, was 
carried on from one port in the Mediterranean to another: 
and was almoft wholly confiried to the fouth. Now the 
people of the fame climate, having nearly the fame things 
of their pwn, have not the fame need of tradir)g amongft 
themfelves as with thofe of a different climate. The com
m-erce ot Europe was therefore formerly lefs extended 
than at prefent. . 

This does riot at a]1 contradia what I have raid _of our 
commerce to the Indies: For here the prodigious differ
ence of climate deftro}Ts' all relation between their want. 
an. ours. ' 

.. 
C' HAP. V. 

Otber Diff~'nI,el. 

COMMERCE is fometimts deftroyed by.colI
querors, fometimes cramped by monar~hs; it traverfes 

• the earth, flies from the place where it is oppreifed, arid 
Rays where it has liberty to breathe: ~ reigns at prefent 
where nothing was formerly to be feen but deferts, feal 
and rocks; and wllere it once reigned, now there ate on
ly deferts. 

To fee Colchis in its prefenf fituation,which is no more 
than a van foreR, where the people are every day decreaf. 
ing, and only defelld their liberty to fell themfelves by 
piecemeal to the Turks and Perfians; one could never 
lmagine that this country had ever, in the time of the Ro
mans. been full of 'cities, where commerce convened all 
tIle nations of the world. We find no monument of tllefe 
laas in the country itfelf; there are no traces of them, 
except in *Pliny ancl +Strabo. 

'The hiftory of commerce is tllat of the communication 
()f people. Their numereus defeats, and the flux and re
flux of populations and devaftations, here form the moll 
ext.·aordinary e\'ellts .. 

CHAP. 
* l,ib. 6. t Lib. 2. 
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C HAP. VI. 

01 ,b~ C'''III~rt' '1 ,I" .I.tin". 

THE immenfe treafures of Semiramis.» which 
could not be acquired in ~ day, give UI reafon to believe. 
that the AfTyrians themfelves had pillaged other rich ca. 
tions, as other n~tions afterwards pillaged them. 

1'he effeas of commerce is riches; the confequence of 
riches IlIXUr}F ; and that of luxury, the perfeaioD of arts:. 

\V· e find that the arts were carried to great perfeBion 
in the time of Semiramis it which is a fuflicieot iodiea
tion. tllat a confiderable commerce was then eftablifhed. 

In the empires of Afia there was a ~ great commerce of 
luxury. The hillory of luxury would make a fine put 
of that of commerce. The luxury of the Perfi~ns was that 
of the Medes, as the luxury of the Medes w~ that of the 
AfTyrians. _ 

Great revolutions have happened in Alia. The north. 
taft parts of Perfia, viz. Hyrcania, Margiana, Baaria, &e. 
were f~rmer)}' fuJI of flourifhing citics+ which are now no 
more; and the north of this§ empire, that is, the iflbmus 
which. feparates the Cafpian and the Euxine feas, was 
covered with cities and nations, which are now deflroyed. 

Eratoflhenes! and Arifiobolus Jearn from Patroclus, 
that the Illerchalldifes of India palfeci by the Oxus, into 
the fea of Pontus. Marcus VarroU tells" ~s, that the 
time when Pompey commanded againft Mithridates, they 
were informed that people went in feven days from In
dia to the country of the BaBrians, and to the ri\·er lea.. 
rus, which falls into lhe Oxus; that by this means they 
were able to bring the mcrchandifes of India acrofs the 
Caf?ian fel, and to enter the mouth of the Cvrus; from 
whence" it was only five days journey to the Phafis, a 

p- 3 river 

* Diodorus .. Jib. 2. + Ihid. 
t Pliny, )ib~ 6. chap. 16. c.nd StrJbo~ lib. 1t. 

~ Strabo, lih. 11. 'JI Strab\), ibid. 
II. Sec Pliny, lih. 6. chap. 1;-. Sec "ito Strabo. Jih. 1\, upon the pa!Tagt by 

which th~ mcr.:handitl:s Wl'rc com"eyed from the l)h~{~ tv the Cyrus. 
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river that difcbarges itrelf into the Euxine (ea. There i~ 
DO doubt but it wal by the JJations iphabiting there fever~ 
~) couDtries" that the gre?t empires of the AfT}-rians. 
Medes and Perli.os. had a COmOJUllication with the lDOfl 
diftant pans of the eaR and weft. . 

Aa entire flop is 110W put to this communication. All 
there countries have been laid wafte- bv tbe Tanar~. aqd 
are Rill infefted by this deftruftiye n3tYOn. The Oxus no 

. Jonger runs into the Carpian rea; the Tartars, for fOln~ 
priv~tet reafons ha,-e changed its courfe, and it now loCes 
itfelf in the barren rands. 

The: Jaxartes, which was former)}' a barrier bel\\"eell 
the polite and the barbarous nation~. has had its cour(e 
turn~ i,l the fame manner by the ·rartars, and it no long-
~ empties itfelf into the (ea. ' 

Se)eucus Nicator formedL the projefi of joining the 
Euxioe to the Cafpiill~ rea. -I his projefi9 which would 
~ave greatly f~cilit.te(1 the commerce of tbore da)'3. VL~
iibed at J,isH death. \Ve are not certain it could have 
been execul~d in tbe iflhmus which feparates the two reas. 
This countf)· is at prefent very little k no~n ; it is depop'
u! .. ted and full of fOCt!n, ~ indeed water is Dot wanting. 
lor an inti'lile nunlber of ri\-crs roll into it from mouct 
yuc~fl!S : But as tbis moulltain forms the north of the 
iilhmu~ ~~d extends ):ke two alms§ towards the routh, 
it would ha\-e been a gJ-and obftacle to fueh an enterprife. 
er~ia)I~" in ;hofe times ,,-hen they had not the an of mak
iog fluices. 

It may be imagilled that Self'ucus would Ila,,ae joined 
~ two feas iD tbe very place where Peter I, has finee 
joined th~m ; tb~l is, in that neck of land wh~re the Ta
IQis appr,-~ches tile Volga: But the north of the Cafpia~ 
rea ViIS Dot then difcov.-.red. 

While 
·l1t.ts i> * Ift{~ ""hy thoft who "tt defcriLed this country, iince it 

.. b-.~ tl\ t..~ rotldSnu ~ tk r~~~ hi~ ftltimy disfigured it.. The 
c~rt ft\ld.~ ~ the C.~P''''l k~ h~" , ... d~r of the lal(' Cur Pct(lr I, !w difcover
d the- ~~,~~, ('m1tb t)~ .lur mf.l(!c-rn :lfW'S; ~nd by th.) it appnrs! that tt.is 
b ,,~,\)~b!~ t\) th.t ~rl\:-"=t'bl~ns ,,( th-: a~\(iwtl. .. See Pliny, lib 6 .. 
dliap .. IL 

.. Str }:wk .. ,-~s ~'"\::~tWt of th~ .. ,~\ the coUd'liQll of \":l}~('S to th: north. 
~t .... 

t ,.atl:l'~ Cr~'"" in ptio} .... h~ t, chlp .. I! .. 
, H: Wb £J.t~ h~" ~:~r CCJI~~~, 
, ~"\:' ~r~!~t ,,1. .. 11 .. 
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While the empires of Alia t!njoyed the commttCe of 
I.uxury, the Tyrians had the commerce of the economy, 
which they extended through the world: Bochard ~las 
employed the firft book of his C~naan, lR er:umer~tlDg 
the colonics which they fent into al~ the co~ntnes border
ing upon thf' rea; tflf'y paff~d the plll.us ot Hercules, and 
1l1~de eftablifhlnelllS· 01' tile coaR of the ocean .. 

In llloff' ti:1\e~ thf'ir pitOIS were cbliged to follow the 
Ct1afts \\~hich were, if 1 may Co exprefs Dly'felE, their com .. 
pars. 'Voyages were long and painful. The laborious 
'>l1yage of Ulyffes has been the fruitful ~ubjea of the lin
en: poenl in tJJe world~ next to that ~VhlCh al9De has the 
preferen.ce~ 

'<file liltJe ~nowledge which the greateR part of the 
wo,rld had of thofe \yho were far dlflant from tbem, fa~ 
vored the nations ellgaged in the ec-onomical comlJlerce. 
1"'hey mtanaged trade with as much obfcurity as they ple3f
~d : They ha~ all th~ adV~l'tages whif=h t~e rno! intelli
ger~~ n2~ions c9uld t~ke O\9~r tbe mol ignorant. 

The Egyptians. a people, who by their religion and 
their manners, were -averfe to all ~ommunicatl0n with 
ftrangers, had fca~~ely at that tjme any foreign tr.de. 
They enjoyed a fruitful foil, and great plenty. Thei~ 
country was the Iapan of thole t~mes; it poffetfed every 
thing witllin itfelf~ . 

So little je.lous were thofe people of commerce, that 
they left that of the R~d ~ea to all the petty nations that 
had any harbors in it. Here they fuffered tIle Idumzan~ 
the Syrians, &od tile Jews to have fleets. Solomont etn~ 
plo}-ed in ~his navigatioll t tlt~ T}'rians, who knew there 
leas. . 
. Jof~pbust fa)'s, tba~ his nation .bei~g entirely employe~ 
lD agncuhure, knew lutle of navigilllon; the Jews there. 
fore traded only oc~afi()nillly :n the Red Seil. They took 
trom the.14ume~ns, Eloth and Eziongeber, from ·wholll 
they receIved thiS commerce; they Joll there t\\-O cities 
and with th~m loft this C(lmmerce. - ' 

It ,,"a~ not Co ,,-itll the Ph~llicians; thei.rs was not a 
cotnmerce ~f !uxurr ; nOf. was .t~~ir trade owing to con-
9ueft ; thetr trugahty, thetr abIlities, their indutlry, their 

• ~ 4 perils 
n1(,~· I'l~nd~ ·r41ftc.rU$~ Illd madt' a fettl~mcnt ~t C~diz. ~ 

t Kin~, :i~. 1, c~p, 9. (hrot:. lib. 2 .. chap. 8. 
! ,l~~ult .\?!,)~, .. 

~,~" ....... , ......... ~., ~~~t~ ~~ __ • 
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~rils. IDd the hardlhips tb~l~ fuifetedt rendered them aec .. 
cUny to all tbe natioDS of the world. 

Before Alexander, tbe people bordering on the Red 
Sea, traded only in tbis f~a1t aDd in that of Africa. Th~ 
allonifhment which fiiicd th~ uni,·erfe at the difcov~ry of 
the Indian Sea. und~r that cOllqu~ror~ is of this a fufficient 
proof. I have obfervcd* tbit bullion w~s always carried 
to the Indies, and never any hrought from ,hence; DOW 

tbe j~wifh fkets, which brought gold and (jlver by the 
wa)- of the Red Sea, returned from Africa, and Dot from 
the I f.dit'S. 

Be6des. this navigation was made on the eaftem coaA 
of Africa; for the {late of na,rigalicn at that time is a 
cODvincing proof, that tb~y did IJot fail to a very diftant 
fhore. I am not ignorat)t t hat the fleets of Solomon and 
TehoCaphat returned onl)" every three years; but I do not 
fee that thE: time tak.en up in the voy.e is any proof of 
the gl~alDC:(s of the diflance. 

Pliny and Strabo inform us that tbe jllDks of India and 
the Red Sea were twenty days in pertorming a voyage, 
Which iJ. Greek or Roman ve:ffel would accomplifht in 
feven. In this proportiont a voyage of one year made by 
the Heets of Greece or Rome. would ta~(. very near three, 
when performed by tbore of Solomon. 

Two {hips of unequal fwiftnefs do not perform theif 
voyage in a time proportionate to their fwiftDefs. Slow. 
nefs is" frequently the eauCe of much greater Oowners. 
When It becomes nece-ffatry to follow the coafts, ~d to 
be inceffanlly ip 3 diff~reDl pofitioD. when they mul wait 
for a fair wind to get out of a gulf, and for another to p~o
ceed j a good failor takes the advantage of every favora. 
ble IDoment, while the other fiill continues in I difficult 
~tuation, and waits mary days for allother change. 

This Downefs of the Indian verrets, which in ,an equal 
time could make put the third of the way of thofe of the 
Greeks and Romans, may be explained h}· what we every 
day fee in our modern navigation. The Indian veffels. 
which were bllilt \~ith a kind of fearufhes, drew lefs water 
tllan thore of Greece and Rome, which were of wood, and 
joined with iroD, 

We may compare there Iridian \·effels to thore at pref. 
~nl made ure of in ports of little depth of water. Sucl\ 

... Chap. 1. of this book. are 
t See Pliny, lib. 6. chap. II. lD.d 5uabo, lib. 15. 

, 
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are .bore of Venice and evea of ali. Italy in FneraJ. (\," 
the Baltic, and of the province oft HoUilIId. Their ft.:,s 
which ought te be ab~ to JO in and out of port, are budt 
round and broad at tbe bottom; while tbofc of other na
tions, who have Rood darbon, arc formm to fink deep in
to the wale... This mechaniCm rendtTs there laft men
tioned v~ff~ls able to fail much Drarer the wind ; while 
,he irA can hardly fail. except the wind be nc:u1y in the 
poop. A Ihip l~ilt finks deep into the water falls towards 
tbe fame fide with almoft every wind ; thi~ proceeds from 
the refift~nc. which tbe veffel, whilfl driven by tl)e wind 
meets with from tbe water. from wbi~h it recei,'es a Jlrong 
fupport ; and from the Jength of tbe vEffe), Wllich pre
rents its fide to the wind. while from the form of the 
helm, the prow is turned to tbe point propofed; fo tbat 
{he can fail very near to the win~ or in other words, very 
Dear to . the poil't from whence the wind blows. But 
when the hull is round and broad at the bOllum, and con
fequent)y dr~wl little water, it no lODger finds this Reidy 
fupport #; the wind drives the vetfel, which is incapahle of 
refiflence, and can run then but with a fmall ,-ariation 
from tIle point oppofite to the wind. F.om whence it fol. 
lows, that broad bottomed vefTels are Jonger in perform • 
• JDg voyages • 

. 1. T~e)' lofe much t!me in waiting for the wind. efpe. 
claJly If they are Qbhged frequently to change their 
courfe. 2. They faii much flower, becaufe, not having a 
proper fuppurt from a depth of water, they cannot carry 
(0 much fail. J f this be the cafe at a time w hen the arts 
are e\·ery where ~Down. at a time when art corre8s the 
defeas of nature. and e\'en of art itfelf; it at tllis time I 
fay, we find this difference, how great mull that have b~n 
in the navigation of the ancients ? 

I cannot yet lea\'e this fubjetl. The Indian \relfels were 
fmall, and thofe of the Greeks and Romans, if we except 
their machilles built for oflent~tiOljs much lefs than ours. 
Now, the fmaller the veffel, the greater danger it encoun
ters from foul weather. A tempeft that would fw~lIow 
\lp a fmall veffel. would only make a large one rolJ. The 

more 
: ~ey ~re mo~Jy fh3i10W ; but SiciJy has excellent ports. 
• 1 lay t:lt! prQv.nce of l-J:>lland ; for the ports of ZClJ .. na Ire derp cnuuSh. 
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more one -body is furpalTed by another in bignefs, the morc 
its (IJrface is relatively fmall. From whence it follo\\'5, 
that in a f,nall fbip tllere is a lefs proportion, that is, a 
grraler difference as to Ille furface of the ,'eifel, and the 
weight or )ttd iog lhe can .carry, tllan in a large one. We 
kr.ow that it is a pretl)' genera, praBic.e,. to make the 
weight of the lading eqtlai to that of half the \vater the 
velTe) is ab~e to contclin.: Suppofe a ve{fel wil) contain eight 
J)undred ton~, her lading then mufl be four hundred ; and 
that of a veffel which would hold but four hundred tons 
of water, ~ould be two hundred t~ns.· Th~s the Jarge
Jlefs of the firR ~ip wil~ be to th~ weight {JIe carries, .ts 8 
to 4 ; and t,hat of the fecond as 4 to ~.~ Let u~ ftlppofe 
then, that the furface of the greater is t~ tIle furf~c'e 9£ 
the fmaUer a~ 8 to 6 ; tb~ furtace of ,his \ViIi be to her 
weight 2S ~ to 2. wllile the furface of the former will be 
to her weight only as 8 to 4. T~erefore, ~s the wind~ 
and waves aa only upon the furface, the large ,-eifel will 
by her weight refift their impetl:lofilY m~ch more than the 
fmall. We find from hift~ry, that bef!lre the difc~yer}' of 
the mariner's compafs, four attemp!s were ~ade to fait 
round the coaft of Africa. The Ph<Eoicians fent by-~ Ne
~ho and Eudoxus+ fI)'ing from the wrath of Pto~e~}' La. 
thvTllS, fet out from the Red Sea, and fucceeded. . Sataf. 
pe's+ Cent by Xerxes, and Haono by the Carthagillians, fe~ 
out from tbe pillars of H~rc~les, ~~~ tal!e~ i~ t~~ ~~~ 
tempt. 

The capital point in fllrrounqing Africa, was ~o difcove!
and double the Cape of Good Hope. 'fhofe who fet out 
froDl the Red Sea, fau~d this cape nearer by half, than it 
wOllld have been in fetting out fro~ the ~e~ite~·ranean. 
The {bore from the Red Sea is not fo fllallo\v as that from 
the Cape§ to Hercules' pillars. The difcuvery of the 
Cape b}~ Hercules' pillars was owing to the inve&tion of 
tIle compafs, which permitted them to lea\'e the coaft of 
!\.frica. and to launch outll into the vall ocean, in order tQ 

fail 
... He was defirous of conqu.~ring it, Htr:Jdtl!us, lib .. 4-
t Pliny, lib .. ii .. cap. 67. POlnponius Md.J, lib. iii .. cap. 9-
t lVrodotus in Melponlc:ne. 
, ,,\dd to this whtlt I (hall fay in chap. 8. of this bQok, on the navigatioJl 

Dr HanllO. , 
Jiln the months of Oaobe~, November, Decenlbcr and January, the lA" in4 

~ th~ Atlantic ocean is tound to blow llorthcaft ; our 111ips thefe. 
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{ail towards the iDand of St. Helen,. or towards the coaft 
of Brafil. It w'j therefore very poflible for them to fail 
from tllC Red Sel-into tile M~diterrancan. but not to fet 
out from the ?-,4Iediterranean to return by tije Red Seii. 

Thus, without making this grand c~rcuit, after which 
they t:ould hardly ever hope to return, It was moR ncttur
al to trade to the eaft of A~frica, bv lhe Red Sea, L,d lQ 

the ,veftern coafts by Hercules' pillars~ 

C HAP. VII. 

(JJ 11J~ (r:omm~rc~ of ,"~ Gr~~fs, anti Ib .. -rt of Egyl', tlft~r ,bc 
CO"fu£jI of Al~~a"d~r. 

. THE firft Greeks were all pirates. l\;linos, who 
enjo)"ed the cOlpire of the feat was ollly more fuccefsful. 
pe"rllaps, than others in piracy j for his maritim~ domin
ion extended no farther than round his own ifle. But 
when the Greeks became a great people, the Atheni4ins 
obtained the real dominion of the fea; becaufe this trdd
ing and ,·itlorious nation gave )a\\?s to the potent monarcll* 
of tbat time ; and hUDlbled the maritime powers of S}'r
ia, of th(! ifle of Cyprus and Pllrenicia. 
Bu~ this Athenian lordfhip of the rea deferves to be 

more particularly mentioned. "Athens," fays Xenophon,t 
f' ,ules the rea; but as the COllntry of 1\ttica is joined to 
the contillent, it is ra\'aged by enemies, while tile Atlleni
ans are engaged ill diftant expeditions. Their leaders fur
fer their lands to be deflroyed, and fecure their ,vealth b)' 
fending it to fome iqand. rrhe populace, ,vh'o ~re not 
poffefTed 'If lands, have no uneafinefs. But it the A
thenians i nllabited an ifland, ~nd befides this, enjo)·ed 
the ernpirf~ of the fea, they ,voul'.i, as long as they were 
polfdred (If thefe advantag~s, be ablr. to annoy others. and 
at tile famt! time he out of all danger of being anno}'ed." 
One would imagine that Xenopholl was fpeaking of Eng-
land. The 

fore either crofs the line, and, to avoid the \yind which is th~r~ ~~nerJll \. 4tt 
eaf~, they dircS. tlk!ir courle to tht! fouth , or elic \.h~y clltl-r inl.) lhc tOl~l"lJ 
~onc, in thofc F'la(e.~ where the \" illd i~ at \v~il. 

• l"he king (,f Pcriia. t 0;\ the .\tht~ian r~pl,bhc. .. 
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The- AtheniaDs~ a people whore beads were filled with 
amoitious pct)jeSs; the Athenians, w4» augmented their 
jealoufy, infteild of increafing their iDruence; who were 
more 3tteDli,,-e to extend their maritime power than enjoy 
it ; whore political government y,~as fueh that the common 
people diflributed th~ pubiic revenues among tbemfeJves, 
while the rich were in a late of oppreffion; the Atheni. 
ans, I fay, did not carry on fo extenfive a commerce as 
might be expeSed from the produce of their mines, from 
the multitllde of their naves, from tIle !lumber of their 
(eamen. from their influence o\'er the cities of Greece, 
and above all, from .the exceJlent l.nflitutions of Solon. 
Their trade ,,9as almoft wholly confined to Greece, and to 
the Eu~ine rea; from whence the)" drew their fubfifience. 

Corinth feparated two feas, ancJ opened and fhut the Pe
Joponneffus : It was the ke}7 of Greece, and a city, in fine. 
of the greateft importince, at a bOle when the people of 
Greece \vere a world, and the cities of Greece nations. 
Its tr~de was very extenfive, having a port to receive the 
merchandifes of Alia, and another thore of Italy: For the 
great difficulties which ;attended the doubling cape Male~t 
where the ~meetiQg of oppofite winds f;aufes fhipwrecks, 
induced everyone to go to Corinth, and they could ev~n 
COD\'ey their velfe1s over land from one rea to the other. 
Ne\'er was there a city, ill which tlle works of art were 
carried to fo high a degree of perfeaion. But here re
ligion finifhed the corruption, which tlleir opulence began~ 
l"'hey ereaed a temple to Venus, in which mare than a. 
thoufand courtefans were confecrated to th~t de,ity ; from 
this feminar}T came the greateR part of thole celebrateq 
beauties, whore binory Athenceus bas pcefQq1ed tQ com"! . . .. 
mIt to \yrltlog. . 

Four great events happened in the re-ign of Alexander. 
which entirely changed the face of com.merce ; the taking 
of Ty,~, the conq uell: of Eg}'pt, that likewife of the In
dies, and the difcovery of the rea which lies fouth of that 
country. The Greeks of Egypt found themfelves in an 
excellent fituation for carrying on a pro(ligio~s commerce. 
Tiley \\"ere Inaflers of the ports of the Red Sea: Tyre, 
the rival of all the trading nations, wa!. no more; they 
were not confirained -by the ancient·t fUI)erfiitions of the 

country. 
• See Strabo, lib. 8. t \\'hic h inC pirc!d an averfion for ft.ranger~" 

• 
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('ountry ; and Egypt was become the centre of the uui. 
vferfe. 

The empire of Perfia extend~d to the Inclus. * Darius, 
long before Alexander, h~d fentt fome veffels which fail
ed down this river, and paWed" e~en into the Red Sea. 
How then were the Greeks the tirf! who traded to the In
dies by the fouth ? Had not the Perfian~ ~one this before ? 
Did they make no advantage of feas which were fo Ilear 
them; of the very feas that walbed their coafis ? Alexdll
der, it is true, conquered the Indies; but was it neceffary 
for him to conqller a country, in order to trade witll it ? 
Tbis is what 1 fhaJI now examine. 

Ariana,+ which extended from the Perfian gulf as far as 
the Indus, ~nd from the South rea to the mountains of Pa
ropamifus, depended indeed in fome meafure on the em
pire of Perfia: But in the fouthern part it was barren, 
fcorched, rud.e and uncultivated. Tradition§ relates, that 
th~! drmies of Semiramis and Cyrus perifbed in thef~ def
ert~ ; and Alexander, who caufed his fleet to follow him, 
CCil!.ltl Bot avoid io6ng in this place a great part of his are 
ID)·. The Perfians left the whole coaft to the 18:h)'opha-
-gi,n the Oritre, and ~her batbarous nations. Betides, the 
Peralins were no! great fallon, and their very religion 
debarred them from entertaining any ruch notion as that 
of a maritime commerce. The voyage undertaken by 
Darius's dire8:ion upon the Indus, and the Indian fea, pro
ceeded rather from the capricioufl1Cfs of a prince, ,rainlv 
ambitious of {hewing his power, than from any fettled 
r~gular proje8:. It was attended with no contequence. 
e~ther to the advantage .o~ commerce or of navigation. 
~ hey. emerged from their Ignorance, only to plunge into 
It again. 
. Befides, it was a received opinion! before the expedi

t:lOl~ of Alexander, that thp. fouthem parts of Ind;.a were 
uninllabitab!e. 
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uninhabitable." . This proceeded from a tradition that 
tSemiramis had brollght back from thence only twenty 
men, and Cyrus btlt fe,,-en. 

Alexander entered .by the north" His defign was to march 
~owards the eafl: But having found a part of the fouth 
fuJI of great Datio~s, cities and rivers, he att~mptcd to 
conquer it, and fucceeded. . 

He then formed the defign' of uniting the Indies to th"e 
weftern nations by a maritime commerce. as he had al. 
ready united them by the colonies be had eftablifhed by 
Jand. . . ' .. 

He ordered a fleet to be built on the H>·darpe~, and then 
fell down that.riv~r, entered the Indus, and failed even to 
its mouth. The fleet followed tIle coaft from the Indus. 
along the banksof the country of the Oritz: of the 18hyo
pbagi. of Carmani~ and Perfia. He built cities, and would 

. not fuffer the lah}-ophagi to tlive on fifh, being de6rous 
~f having the b~rders of .. the fea inhibit~d ~Y civilifed n~
tlons. Oneficrltus and Nearchus wrote\ a Journal of this 
voyage, ,,·hich was performed in ten montilS. Theyar. 
rived at Sufa; wb~re the)- found J-"lcxander, \~ho g;t\'e an 
entertainment to his whole army. He had left the fleet at 
Patala.1! to go thither by land. , ' 

This prince had fouaded Alexandria with ~ \?ie .. ~ of fee 
~uring his conqueR of Egypt; this was a key to open i~ 
in the very place where th~ kings, his, !predecefTors, had 
a key to fhut it i and he bad not tbe leaR thought of ~ 
commerce, of which the difcovtty of the Indian rea could 
alone give him the ide...· . . 
The kings ot Syria left tb~ commerce of the fouth to thofe 

01 Egypt, and attached themfelves only to the nonhern 
trade, which was carried on by m~ans of the Oxus and 
the Cafpian rea. They then im~gincd that this fea was 

pm 
.. Herodotus (in M~lpomme) fays, tMt Dinus .:-oDqu~red the Indies., thi5 

muil be UDdcrftood onlf b') mno "Arima ; mci '-':cn this wa (\oly an ideal 
conqu~!l.. t Stnbo, lib .. 15 .. 

t Pliny, book '''i .. chap .. ~3.. \ Ib'.l .. 
II .~ city in the iitl"ld :Jf Patalcmt .. ~;' tb. mouth ('If the Indus. 
, ~\I~~andri~ VlU f(}u:ld~:! en a Ibt fhore .. c~I('"1 Rhacotis .. WMR .. in an. 

cict titnft.. ~ kin~ had k~pt t ~niion, to p~"e\: all ftran~~) ~d mON 

rn~i~ularly i.he Gn.U~ (tola"l Cl\l ... :i •• & t~ counuy .. fli •• Ya I •. t' .. ($.~ .. to- Sit .. 
h .. ,-. » .... 4.. • • 
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,art of the *northern ocean.. Sele~cu~ 3!,d ~ntioc"u. 
applied th~m~e1\"es to m~ke ~lfc~venes ID It. Wlth.3 p~ .. 
ticul.r attention; and With thl' view the)1 fCGGred It with 
their fte~ts.t That part which Sf'leucus. furvt:y~. was 
called the Seleucidian rea. that whit:h J"\ntlochu5 dllcov
ued, recei\'ed the name of the rea of J\lltiochus. A.uen,!,·c 
to the projeBs they might ha\"~ formed or auackmg Eu
rope from hence on the b~k of Gaul and Genn;aD)", tb-':1 
2legle6ed the fcas on the fouth ; whether it ,,'as that the 
Plolem:e~, bv means 01 their fleets on tile J~ed Sea! were 
already beco~e the maflers of it; or that they had dif
coverell all invincible 3\-erfion in the Pcrfians agaiofl en
gaging in maritime affClirs; or, in fin~~ that the genel~1 
fuboliffion of ail the people in the f()Ulh, left no room fOI" 

th~m to Bcltler therufel\-es with the hopes of further COD

quefts. 
I am furprifed, I £onfefs, at tbe obftinacywith wbicbthe 

anci~nts believed th3t the Cafpiall fca was a part of the 
GCean .. The exp~ditions of Alexander, of the kings of Syria~ 
Qf the Parthi~ns and tile ROlnans~ could not lJ)ake tl.em 
~hange their fentiments ; notwithRanding there nations de
fcribcd the Cafpian rca with a wt)nderful cxaanefs: But 
men .re generaIJ)- (0 tenacious of their errors, that they ac
quiefce 10 truth as iate as poflible. Whell only tIle Jouth 
of lilis rea ,vas known, it was at lira taken f~r the oce~ll ; 
inproportion as the)· 3dvancedalong the banks of tbe nortJl
em coaft, inn~ad of imagining it a great lake, they fti:ll.e
lieved it to b= the OCEa~ that here made a fort Qf a bav ; 
when t~ey bad almoft finiihed its circuit. and had qli;te 
furveyed the nonhern coafl, though their eyes were then 
opcned~ yet they fhut them once more; and look the mou! h 
01 the V ( Iga fgr a flr~it. or a prolongation of the ocean. 

The laud army of AlexanJer had been on the taft only 
as rtAr as tbe Hyphafis, \vhil"h is the ida of thof~ ri\.er! 
that fall into the Indus: ThllS the lirft trade whicll tlK! 

Greeks carried on 10 the Inllies was confined to a very 
fm~11 part of the country. Seleucus ~icanor penelr<lled 
as f~r as th~ GOlnges.f and by that means dikoverctl the 
r~a Into ",-hICh tbls rIver ralls, thit is to f~\·J the ball' (If 

.- ~ 

Bel:g~l, 
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Pliny. r.ys. that t~ Cd (ilil for the ladin in the mid

dk.,t i'~a~JDa'_ ~9d mU'rk4 10. arts tbe ~od Qf Dcc~~~. 
or in tbe hqioa'!JI ~( J~~I)" • This is catircly cOI!iOflU
h~ ,., our ~\~ J,*lDIls.. ~ .. that ~ of * JocI .... rc.. 
.hich ,s ~d.Cca ~ pc-••• nl.-l41 of dtrtC ... ~ '~l on ,h~, 
~ .~ G.~s. .~~I! a~ ,twu JDO;aQ1uoalS I- tt. ~I'! ollr-
1:.tK wll,~b Ik- ... ...a IioIVW .ona ~ lo~. II ~~.os ID lbe 

..,.h 01 A.--I cw .sq,l~ •. ~ i .ecI Ik {~-COiad. dlll'ir-l 
Wntt":- l~ Wtntl is in l~ e.al. ~ins 19 .... J ... IQI}.. l'hu3 
~ kt t •• 1 irum 4~triC. '"or Al4tl.ahu ... I ,be t~.tOa of 1M 
. ., .. ,u, P~:o-.'atlJ 's h! .. W '0 Ict Ol!:~ ,"rum *acc » 4IDd 
1ItC 1rt~ID 100 ~ ,he Ln~ lime ..as t~y. 

Akx..k.r' .. Ikc. WAS r~ftU .... ~ths in f.ai!i. flUID P.» ... 
• 10 S\lt~ It t~t «.MIl in the IDODth of J.al}'. lU as. at ~ 
~~ w ~ DQ lIs:p ~res iN" put to a'e. It- .a..... lrom 
._l~~ BftWCal lk&-t: two IDO&{~'$ '~I~ IS an in-
tay"- oi t~t;X-, ~.f'. ..hi~h the Wla.h \,~.... -baa • 
... th w~ IDttt'. WI:a ak ~caoa wiMis_ r.aJa,. ~r. 
~"i!y ~r • ,~Ib. t~ mo~ lffribk taD~Ji~ l"~fc 
, ......... q til: ~ 0:' Ju~. JaIJ MIl A..-.. 
Ak~r-s. iIcCt ~tore fett •• Ali fro. P.~ilQ in tIM: 
...,... ol Ju~ •• "IsA\'c htta .e..~~ to--yluna. 
ad. lk ~~~. hAft keD Ioac- bcn~k 'her lukd 
-C-•• i.kt~. 

Pb.1f r.,s ~- thq let out for the ladies a: l~ aid of 
f .. ..; •• tws., f~ abe ~tK proper ior .iIIlmc adY __ 
.~,~ lk Id4le: • .-. .. tl::ar ~~ hom ~m Ie 

'kR~~~ 
, Ohkrwe ~ft"_1 JRr.- ...... ~ioa bs.1 little .. 
~ unYed ill ~1ctt1OD. D.nas s .ft wu two \'~~ 
~ a bllt i •• .aliDe ••• th.c l~ilS. aJMI JOioc tD , .. R~ 
~a, A~ ..... tk ~ 01 .\.uaodtt.t ddaacl" tbe
,lad" wnn:d a SWiI III tea IDODths. hilly,. lade.! Ibh'C 

IDOaths UD tbe l:adus. - kft~ OIl t~ Jadi~ f~.: .~ll.ll 
~ ~tI~ afOlD the coal of MALabu to tbe Red ~ va 
.Mk ID tony cb!s,} 
,~, who ~.s, fOl" their iri70Dtt of tk cocn. 

trtn kt~ Ik Hl.'pHll;a~ tb.: ~-au .. ~)'s __ there 
lnft ~ .~W of thole who filiW h .. I:.c>..,. Ie '_llld~ 

VOL.U.. C ... 
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lIut 4!\"tt proceN~ fo rOll' ~ dae Ga~.. ~;r 8ft!~ .... 
~ neY~r W~l ,hither: Thr,.- failed -'itll ,bt _~I«r;e 
tnc:ewinds. from tbe mouth ot the RN ~ '" tM COilA 
of ~fal~bu.. 1~' c~e anchor i, the ports ~~ I~ 
('0;11" aDd Mttr ~liftnPIf'd 10 ~ rol'nd.he- ~ft'hl'u'" Oft 

111'$ fide: lhe C~r.~ b!, C~pe CoaH.,rll! and .~ coal of 
Ccro~l, 1'hc- pliO t)f n41\"'~'i\16 !itm do-wa br ,J,c 
i!n~s \)f l:'!-'pt ad the ROQilM W&$. 10 lu oa -a Rtum 
! be (.~ l'car -.. 
l~u~ it i~ t?~ftrable .. tlut tbe com~Ice of !hr 

GI~k$ uMI ~O~ to the lnd~ ~~ Ih"r~ !~r$ e:t'Hl6.~ 
t~~ 001$. \Ve kilt". ilD~re ('OU11;r!H ~thic~ 10 .h«!111 
~re ~li~lr ull~nown ; ~ thlSc wi.h all t~ Indt~ft ~
'iions; we t'\"~D ~~ their tt*. ~ in 08" botl~.s 
c.a,)" ~ .~ir~l~'~. 

But this ,~~rce of l~ aIk~t~ was ~ .. it1I 8ft w .... 
f. ~~.tH lK"i!iiy .~" OU~ ADd .f .JM. Ift<IIdelns wne 
10 tr..x «'nlv to !~ ~I Gf Gnz~r .. ~nd ~Jei.I;aNr. aad 
wi,boat r~l'h~ fQF ahe roa~~m iO~ were r~!i~ wi.h 
w-.., ,here iQ.ntIus b~t .t.na. .k~ WCM:1d CfttaiDly 
p~f~r t~ wear 01' ErJpt to that of the l~.lpe of ~i 
HO~40 t St ... bo inlanDS Q$ thM they tl.tccl .has •• ,Ia the 
~~ ef T~pr~~. 

I th;all liniOt .his cupte-r .ilk a n~qtna, Ptokm~ 
tbf-t 8~~~~U c-:u9CIs. d~ ~~'cm ~It ot l:no'«n .~bs'il 
to l. ~<t~ Pf~th:m,. and .~I1'QD~ bou .. ~ It b~' C~pc- R .... m .. 
Our kfl maps p)~ce C. h.trum 4it M~tfUD!>"q'~~ in • .., 
~r(~$ ~nd ~ Mff tQ.a,h bli,,,tk. ~ C.pe R;apI"1D at ~. 
~! 1('0 tlC!rttS r.~ .~ f;mtf! bt"oft- Rut as t~ COlIo

.~. e~l~tQ~ fn"l!!l the li"~ of Aa.n,. t ~ kang_ium lh.& 
i~ pTOdu«s I!O ~It:landiks) ~Oftk'S rKbtr'" pro
pt'Iliun ~~ itt IR1C~. It~"4anls .~ routh~ a\ Lit ~ the 
~ntrr of l~ Sot:aLa. Wkl~ IM-s .~ fOu~ ill' ricbH ; it 
;apP'f'~s ilt 6rt Y't~W doot!hiS$" !~t thc-~: lhuuld. iw\'e 

tLus nt""lHai tQw.an!s '~Ilr:,rth. lclea:l 01 .I,,-.nc'''C to 
t~ !~t." .. 

)n PftTOnt\...~ ~~ .~ir l:h~wt~!~ ift("~ar~,. I~),'i~~.ioa 
a~:I tl. d~rcnnll~ (uall 01 .-\!ric4l l'or lattal ( .. f !~!i ..... -\ 
ri~h aa"t ~~rf ~~K~ m~thnD Dfglttt O~ ~~I·$ 1dC"~ 
.i·.'~. ~'hi mur~ i.a'f -.If JtP;Ct.!t:~ The ~1~11I coat of 

.. \'·ri('~ 
~ I"~ ..... .. 



If 
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there are matt of thfte ia ~hore· Ia.i.~ The Can .. 
&i-ian .. ~baDls w.ationrd by S~ .. z mi«Ll ,ad obRades. 
~ H.DDO. wht~ bad fiat,. yelT~i$ "ffif,)" oars ~b. had 
r • ..,...IeII. D'llicultie$ ~ at moO l':.alICLtli~; Ocfidn. 
~ Ot:;1at DOl t .. rocfound _ ~altrprife" III which bnYn}' 
~ad ~IO~tllion alul be uen~ with thinss tUl ttct~e no 
~~Ir..-d.nuy CODdu8. 
~_ ~bd:tlG of H~DDO·S 'C'Oy. is a iDC r ....... t of 

aDtl4!J""Y. It was writttn by the ~ IJPD that performed 
il.. HIS Ittll~1 i$ not mloa1ccl with cfteatalion.. GrNt 
~\lID~-*IS wrile their atlions with fimpli~it~ .. ; bec~ure 
• ~~' recei~ aaore pwy J"rom t~1s than from words. l'be 
~~~ Ie is .(((~t.1e to tbe fubjta; be deals not in the ma.'
~11uas.. Aillte L~s of the ~Iim~t~. of the foil, 1M be
~,-_ •• ~ mmaaS of tk iDJybiUGIs. tolttfpoad wiln 
-hat is ~yuy :by r~ OIl thi.s co:al of Afric~ • one .oull 
i .... ~ It t~ ~I of a ....-.rft r .. ib. 

He obfuved from his ~ tb.d in .he dntiaae ,hne 
~ a plod~ fihnce OGtheCODti~.lhat-ia ,be Diehl 
~ ~w.he foaod of ,·..toes ... fical inft'~n.s. ~d 
t!at fires .. il.' tkG be t:~ftJ whac rna. f\~ btgn ,han 
othc:r~ Our RlatioGs are CQafonaabJe to this ; it !as 
beeD dirco~ftd. '-t aD abe tb)~ ,he ra~~ tttift into the 
run:a~ to ~YOid.he he-~ of t~ iu~ tb;.\t ,~ !:~ht up 
ltt4&t 61n ill tb~ Diehl. to '}i!p~dC! the ~ls of P""I. ~ 
tNt ,~~ .. ~ I'-d1i~~.elr I\~ of IQQfic ~ tbn~' ... 

The I_~ wri'~f tklmbcs a yol("UtO with ~I .he phe
~1M 01' \,. C-fll\'itlS; ~ rd~n,. tb~. be tool; tWft .iry 
W'~1I wito .:hoi~ to die ~ tiwn follQW the- Cutb.a
giaWu. .aM wbur~ !kiDS be CUI itd to Cut~ This 
bs ~a fuuDd Dot \'old of p~ilil~". 

This alfliation i, to much the more ~tl~l~ as it is a 
mtm"ln~ut of Peaa~ ~nt''luitf ; and fr!)1D beDce ~!ODe it 
~ ~ Iq~n.~l ~ r~btal~. For the R.oDQDS ntained 
l~ir iuL.~ t~ th~ ~mbag!ni~Ds. eYeD ~ft~r ~. b.t ft,. 
JbO\UI~m.. But ~: w-.s ~i80!'Y a~ th41t dec-icW wheth-
tt ,,~ OUChl to c.y. t.i~ Pfla.i~- oi tS.( R~.Q f~l.. Some 

• ~ .. ~ ~~.,.~ .. 4 ~~'" t_ ;.a ...tnwo( YO~~ ~~~ .. ~~ 
\::~~J t-.) t~~ ~~~l.~tt:-h~':.~t ~~ ~:J t.~~~~3 ~e.~~\.~~ ~ to. ~,. ~:lt.. l.-' 
"".:~t ~"\"'~~ ,~~ t~~~, ~ ~ ~Q l~ ~\.-~ ~ 1t\.1!t~~~~ t~ t;. aa aaa~~~~r ~ 
~:··":~l":":~,. _ ~c.i~ c." ~t\ ~ t!l!\~~I!t ~ .,..~ ~ lJi al~" .. ... .. ~ ~ 
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Same moda-ns" hlv~ imbibN there p~.: :lit~s. "'·hat 

is become. r.1 tbey, of the cilies defcribed by HI"':'O" of 
whid .. eYen in Pliny·! !!~. t~ rem.in~ no ,-c:JllP l 
But it would have ~n a wondn inde~d. it· any loch \-ef-
ti~s h¥l n .... iMd.. \ViS;' it Corinth or ~l~ns th~t 
H~illlO built on .befr coals? He left Canll3gl:llan Jam 1-

li~s in fuch pl~ a$ W~ mol commodious '·or tnde,. and 
f~ured .~. as \\·ell as his hUll}- cO,lld p~rmit ~~inll 
f~.~ and wild ~tlfts. The c~Jamili~ f't' 1M C.riha
aini.:ls PUl a ~riod t(~ the Da7i§ltioD \.,1" .-\ frl~~; tM~ l:.un. 
alies mnft D«~.~rilv thea eitJle.r perifh ur ~'Ome r.Y~~
n. B~6tl~$. WHe·'~ ruins of tb~r~ citi6 ~~n flill 1ft 
~iag, who i3 it t~C yot.ld vCDtu~ in!o the Wtlxls a:td 
~rfhn 10 ~ke ahe dlf~n'·~ry? ,\-~ find iao,,·e,-rr,. in So·
I~ and PoIrb ... s" ,g ,~ ~h~g'ni .. n~ h3ld ('()nfidl"~blr 
lt1t~~D'S on tber~ CCMftS. TMlc are Ib~ \ .. ~fti~ of ~be 
rit~s 01 H~no; .hf.~ ~ no other_ f",1Il .,,- t:.me r~arOD 
t~1 II~tt Mf! 110 otM-r of (~~"~e il(~II~ 

The C."~ni~ns W~ ill the bi,;I' roH '0 ~alth. ~nd 
had t~y coae 10 f_ as r«]IQr qn:ft sf nonb atltoR. ar.d 
ifteft: of Ioof".t~ t~ "«'Dlil haft difco~ a~ tbe gold 
~I. ~ NOdld _8 L~yc Nd a tncIe of 1D1Kt. g~at .. 
~r import~ than tbat which IS' c~rried en at p~le-bt on 
tbM coal. ~l a time .. hen Amuic~ fecms 10 ~~ ~r-lded 
,he riches of ~Ii other- ("()U .. tri~. Tbe-r VOtlld 'k~ b4l~ 
fOliod t~rUrft~ of which t~T co...Jd De\ .. ~ .. ~Ye heeD cie-
pri\'ed br the Roma~ .. 

\:Oft}' Curpri6ng things M~ hem r~,d of tM: r;th6 of 
Spain. U' we :'My bdien! Ar.ftotl~.t the l»hcrnlt'i.lII. 
yiao aniyed al 1~ .... effes1t kMlnd i~ much lil\~t t~~_ .h~t 
tllftr fia.ps coatd not J.oIcI it ~il :.and t!:~v m_ of 
lIlis ~~ t~ir .~i. Qaa.ii!s... T~ C.rth~giai~Ds.,. ac, 
~nlulg 10 ntooorus... found (0 mach !\,)Id ~od bl\"n in 
the p)"~.n mow.'t.\'n~. tb.. 'I~ adorned Ilk-- aDchon of 
their Ihips with it.. But DO ftllanc.tio., C~1l be b".11 on 
~cb pop .. ~r nports. !At.as tbettfOR ~xami~ in10 the 
bas themf~I~. 
'V~ find in ~ ,r~nt of PoJ"bi~ (,'l~ br S'r..lbo~' 

t~~ ,~ filt'tf' mUles ~t 11-.: fou:-~ 01 l!te r't'~r Bzus. i. 
which fort), thnulmclIM8 w~re emp!u~·~J. produced 10 

l~ 3 th~ 
~ ~~. D~~~~ ~~ t~, dl.K."t1at~~ 0.-' lla~~" .. r:-::r-;"" 

't Ot ~""'~t~ ~"'" : u~ ~ "l-'~. l' 
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the Romans tWftlty&ve thoufaod dn('bms a day. that is. _ 
about five millions "of :iVfeS a year. at &fty Ii,.," to tbe 
mat k. TIx- mouDtains th~t CODt~ined tbefe miDeS were 
~ .. llrd the -plwr .... t.,'.s. which (hows 1_1 were tbc 
Pottlli of 'bOre lim~$" At pRCent the minn of HaDOYU 
do nol rlDploy a f(llArlll JM" of .~ work~ and yet they 
,'i~!d clOre. But.s th~ RO~h had Dot maa), c~per 
~i~ and but f~,,' of lilyet; and as I~ Greeks l~w 
DOI~ but the Attic m'~_ wbich Wfte of !itll~ Yal~ tbey 
lDlghl we-II b~ aitoo~fbed ~l .helf abll~D~. 

In t h~ "",If tb.t b,"~e out for th~ rl"Ct"i6oa of Spain. a 
m~n ~~JI« lhe i\-l.Tq"'s of R~n. of wbo~ it was f~id 
lb.. he W.AS nlinN io golden :n11lES. and alticbed in hof
pit~!s~t propofed It.' l!»e -:-uun of }'rtloce t~ O)~D the Py.~
nz~n Dril~$, H~ ~!Ieged lite e.~ ... pl~ of tbe l'yrN~ !he 
C.I1~ioi~s Mttl \~ .:{o~s_ He was peraaitte-cl ,0 
f~.!cb. blll fuu,bt ill \-4)io; be lill allq)ed. &ott fOWtd 
JI«)liling, 

.J'~ ~rthagiDi~Dl ~ing malus of the acid aocI fiMr 
tMt". \\~f'e" w,l~'n~ t~ k to of ~ )eM.ad pe.~. TWe 
mct._s "~C"r C! c3.lTiai b~' l.ad from the r ons 01 Gaul UPOIl 

tbe tX~, to thore 01' .he MNitf'lIV.na. The cml~ 
gini~ns were d~firous of recei,ri!'S tlr.:m itt th.~ fi,1t ~ ; 
t~y J~nt HilDIll'St to B!~k.e it §fettkmntt ia !'~ illH c.ll. 
n C4I1il~riJ~ ,,-hlch a..--e i~oed to be lboi'~ oi Scilly .. 

There- Vo) .. ~ I~:~m Bz.i~ leto Engluad ~, .. ~ m~ 
fom~ ~rrO!lS im.-g.ae lMl .~ C~nh4agir.i.n$ l.ft~W tbe 
C001~!S ~ B.:t .ll is "U}' ~aiD_ that lbr)" 'l\~%()~"~ ahe 
<"Gillis, "l-~ n«-tis DO GIber pn1Ol- tUn HilD:fCl)~$ ~iftl 
tl)Ur- moatbs an r~'I'Dg Ill)1D the mouta, 01 the B2.is 10 

L ... ~I~c~d : B~lities the (amous plcceof nilory ti ahe Cv
th.stni.t)j~ ptl-M. _bu. bc-:. foJlowd b)' ~ Ro.~ ~fI~1. 
f;lO .g~ucl tlw he mi,hl IlOtt flaow her the " . .ay to ~-

• .. • ~ »-~.c.;~.,-

T He ~ ~}~ fb.~~~ ill th-ir ~~ne, 
t It ~~ tt~ !'!t:.,. ...... taU H ... t-:o..,.. kttt Jt t.\r ~ .. b!M ~t. 
~ ;. .. ii~ ~ t~IC.t,,~ ~a ~ ~ .. 'a~ ~4 ~tt !t'~ti<-vlt 
~ ~bd ot t.ba:- c~a...';~'\~ ~r, DlMtwti ~~'t'-lr-,"$ tMt t.~~C ~.~~ dIlL 
~ ~ lItt)~~ ~:.»tr ~ t~ ~~lic --_ ,. ~,~ tt~-.rai.::& "*".. ~~ 
__ &.~~ .;.}.:.\ ~~s hftp'~"" ',' 

,~ h: .. ::~A~~tt;U. 
~~~l\~ ~ .. ~~~~~ .. 
f 1"" ~ ~,,,,.-~-W :.V' • ~~ ~. wt!b~·, 

~ -
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laod~ plaial)' intitDat~s that thole ftffds W~R ftf}" n...-u 
the fhNe. wlRA t~\· (til in wilh each OI~r .. 

The uciaMs might h,}\'~ pnformt'd \'o~'~ tlwt would 
IMke 0Ile imacine d~)' ~ t~ com~rS. too"lh ;~ W 
Dot. if a 'r- wa..~ f41 (rom Iud. aDd d.:rilll hls ~'~ 
had luc:h :Ereae '~Iht"r. t!Qt in :b~ D~ght he -.'OG1d aJwa:w-s 
ke it ,.,.. Lr. and in the tD.). the ri6~ .. 1 r~ttin~ of tiac
rUD. i: IS ttnain he mi,ght rcgultate his murre u wdl 4IS 

W~ do DOW by the co!l:p:Jfs; but tbis n~L.!l be a f\)'IWlDOS 

(' .. i~~ ~nd no!' .. ,~"r;»r ~bod of lW"i~.ttion. 
We ftt i:l tt~ '~~I\· wbith P\lt an CtkiIO tbe 'fll Punic 

won, Ibt Cut~~ w~s prift('i~I~' ,,"ml'", ~o pRr~n-e 
the estp'"' of the fN. u..: Rome t"~t"'- tbe Im~t lbn
~' •••• , his ~i~t~ w'th t~ R~M,. ~,,,<,bred tb.t 
tk,.. fhou!d * k ru6c",~ e~ 19 w ... t~~r hands in.~ 

'" r~ .. of Sl,il~"; ,~y w~.e not pt"nnitt~ 10 f4&tl bc)'ODII the ,,.."""ltr, ... t",!,4~.lI11. 'her W('~ h~ld tf) ~,.. ill 
Sic;!Y,.t SardiDi .. ~OJ Alnc~ tX~1 at C~; 4lft ~X~ 
ttpttOa ,laM kts U~ fee thue .. DO defip to t~~ *111 
in .har trade with that ~tt)' .. 

In 9rl1 tt..-s t~~ 1:-' bt~. ~ «,cat wars her-fE'l 
Cvd~ ud Marki .... .,,; ~ t~ fohjdl of iOa.... Aftft 
the ~~ tM-y "'t"~i"~"'1y Into the ~i~al (1)!D~ 
JDe~ ~I.,t~llft at ~.(':. ~NW j~~Iou$,. ~1P«-i3!1\" a$ ~
inc~.w to kr ri~1 i .. i=-luAry. ~ _as ~ infaior 
t~ heT la ~.er. l~hi$" t~ moIiY~ of ~r '!~~. fid~llty 
to t~ Rom.ans. The \Il"~r ktwceD tl:e I.l'~r emd lk Car~ 
t~:aWts. in S:o, \l;':)S a iouitt' of rid~'$ to ~t."r~in~,. 
whlcb \OS now ~~ l~~ 1I'~~i~, l'h~ ru:~ cf C .... 
t~ ~nd Cur'nth lill in,~aleJ t~ ~to~" of ~1"'lrC"II~s; 
ad bad at DOt ~ .. It)f' t~ elyi ... ~ in wh~ch this' ~puh
!iC' ought O!S no account ~o ~~ ~n~~~~ ~ \n)UJd ~\~ 
~r. ~pp~" uft(~r the rrottit~ of ,he Ro~~. who W 
DOt ~~ kelt j~l}. of ~r ~ommttCe. 

CHAP. 
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C HAP. JX. 

THE. Roaaa:as IMd 00 lrefs .. ..., ....., 'at 
tu:t 1. f~ who wc.e direipl,oed .~~ I~~ ~waJs 
&I'S', to 'Ihl t..\Ia ~ (pol,. ~Bd t~~ bR~'d, to d:e. ~ 
couid DOt I,ke I~ pnai~~ ~ reameD. .110 if~l 0'" to 
'Ch .... ~n Iy ~ .hen ffl~.rn ~~I"tly ayoid ~~I'. oIlCD 
~t~ arC' of fln.~m~ .. .nd l'tldom ~f ~-e. This -_ 
DOt 6st.~bl~ ta .be pius QI~ the iri-Greds. much leis to 
tUl of t!Je Rom.itDS. 

Tk~' tklined .h~~E\lR 10 the r~ ol'lf tboCe citizens 
who WT~ DOlt conticknbie ~nooch to ~y~ a pl~ ill 
'thc-c:- ~Ions.. Their mutM'S ,,~re commoaty ft~lImI. 

~\t this t.~ we baYe ncilha" the al&e ~flecm for J.nd~ 
fo,c~ nor- .b! r~~ ~'~lDpt for tbore o~ tb~ M. In ,be 
,~! ~rt is d~~~cd. m t~ ifecoad. it is ~ug~ntc-d i 
.- thtft£' ~ «eaen!1y eleemed Ua p-~poniOD to the 
aglee 0(-~tli'y "'Jafite to clifchaqe tbem_ 

C HAP. x. 
Of IW ~.nu -f 1« ~ ..... _,I )"1}it8 ,. Cc.:lDlUnl. 

THE Romans woe Q.!!ttf diftiDf" .. ith~ by a 
j~lbury lor tnd~_ They attKk~ C.arthage as a ri.,.~:, !'ot 
~ a tndin~ nation. They I~vottd tndiog citi~:s. though 
tMf ~'e.~ not fubj«l to th~m. Thus they iDc~ar~ the 
powtt of Mufeitles by the cefJion of a l.arge territory. 
T~r ".~~ "~IUy ~f~d of Iwbirims; but bad n,)i :be 
leilA apprehenliuD born a ~ladiog people. Their tf'uius, 

their 
- As Plato- bas obknc:G. t~~ .. i'W .. or !aws .. 
t PW,.biw.,. lib.. j, .... 
! Stt ~ ~~~~~AtiODS ~ l!ae -:a~ or the rife ~cl \\~:u~ c; ~ Ro. 

~" cradt~.. ~ Ibid. 
.. . 
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thrir llory. their .uli.., eduation, and tlae WIJ fona of 
aJacir r"eJP.tDt. clrJltltd them from commerce. " 

la the cily tky wac employed about war,. clc8:OIII. 
f.aft1OD.$ and ~.l"its; in the COGOIr.y about a~culture • 
md &I lUI' the fKOyi~ a feYeR aod tYODDlW SOV~ 
JDeDt was incomp-lible with cGm..ercr. 

But .heir politiGI aNllitutloa was DOt more oppofite to tr. than their law of Dations. ,. The people." fays· 
POlD~aius the ciyiliua .t with whom we ha\"c MiLo ... ' 
frWoaOaiD DOl hofpitalit)·, Dor alli"D~. are not OQr eDe_ies. ~"~iI!r, jf any thing M-Ionging to us fall into their 
hands. they are propri~tors uf it. f!.e~D bKome their 
Baves: and they an: upon the f~me terms with reipc:fi to 
UL" , 

Theil' civil Ja"," was DOe Jers oppreffi\~. The I •• of 
Conft~ntint'~ aftu baviog fligmatifed as babrds, :he cbil
dren of pedODS of a mean nok. wl:o had been married to 
thof~of a repaio. fbtion,. confounds women who keep at 
!hop for vendiDg ~rcbandires~ .ith Daves. with WOIDCR 
who kee-p taverns. with a8reffes, with tht' dtlughten of 
thofe who teep public flews, ilr wlao bad ~n cOlldemned 
to fight in tbe amphitheatre : ·fhis ~d its original in the 
ancieJll inftitutioDS of the R03laus. 

I ~m Il~t ignorant that men plepoffelf~ lyith there two 
idNS, {h.at commerce is of the greateft Jervice to a nate, and 
tJ:.~ the Romus had the heft regulated go~ernment in the 
wodd. have belif!Y~ lh~l they gteatly hono~ and en
cou~ commerce; but the truth is, they fddom troub
led thm ~s about it. 

• 

C H A~. XI. 

Of ,6~ C •• ..,rcl eJ 11:~ Ro .. 1U 'Willi ,6~ BllrIJllri4lflS. 

THE Romans having ereQed Euror~ Alia and 
Africa into one ,"aft e~pire; the" weakncfs 0 ;be people 
~nd the lyranny of their laws umted all the parlS of tbis 
lmmenfe body. The Roman policy was tben to avoid~U . . 

communIcation 
• ~ .. 5 .. If .. cit clptt\":$. 
t Que IRClCriao:Uis pablice prrfalt. L,"~ .. 5. ct1fl. CC ~4"'.Il, liitr:'.;. 
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£el1lmunieatioa' with tbofe . nations whom they had not 
fubdued ; the fear of carrying to them tbe art of cODquer. 
ing, made them neglea th~ art of enriching themfelves. 
Tiley made Jaws to hinder all commelce with barbarian!. __ 
I' Le~ l1obody,'~ (aid *Valens alld GratilD, "fend wine, oil 
or otber liquors to the harbarians, tho~gh it be QDly for 
them to tafle. Let DO ODe carry gold to them,"t adds Gra. 
tian, \i al~ntiDian aad TModofius; ~c rather, if tbey have 
any, let our fubje8$ depri-,e them of it by ftratagem.'f 
The exportationt of iron was prohibited OD pain of death. 

Domitian, a prince of great timidity. ordered the vines 
in GdU); -to be pulled up ; fron: a fear. !"JO doubt, left their 
wines I;bould draw thither the barbariilns~ Probus and Ju. 
lian, who bJd no filch fears, gave orders f\)f their being 
planted again. . 

I am fenfible, that upon the declenfion of the Roman · 
empire, the barbarians obliged the Romans to eftablifh fta
pIe tOWQS,fi and to trade with tllem. But even this is a 
proof that thc minds of the Romans weIe averfe t~ cqm-' 
meree. . . 

4 .t ... 

C HAP. XII. 

Oft!J~ C'.11l,r~~ of tlJ~ Romqns witb 4ra&ia tllld the Int/ief. 

THE trClde to Ar~bifl Felix, and that to the In
dies, were the two branches, and ~lmoft tile only ones of 
their foreign commerce. The Arabs were formerly what 
the}· are at this day, equally addiCted to trade and robbery~ 
Their iml~leljf{: defel"ts on the one hand, and the riches 
which ftra~gers went thither in fearch of, produc.ed tllefe 
two effects. There riches tIle Arabs fonnel in tlleir feas 
and loreRs; and as tlley fold mucll anl purchafe,1 little. 

. they 
• Leg. ad barbaricum cod. quz rc:s exportari non debeant .. 
t Leg. 2. cod. de commerce. et mercal\}~. 
t Ltg. s. 'lUtZ TtS txpo,tari nOlI dtbt tnt, and Procopius, \\",~r of the Perfians, 

book 1. 

~ Sec the chronicles ofEufebius and Cedienus. 
11 See the confiderations on the caufe$ of the rife and declecfion of the Ro~ 

nan grandeur. 
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they drew to *them(el"es the gold aod iilv!r ~f the Ro.. 
m41DS. The Europems trade with them Alliin the f~me 
manner; the CaRyans of Aleppo. and the royal veffel of 
Suez. carry ~tbither illlmenfe' fums.t 

Their ~ommen:e to the Indies .WiS very ~oDr.derabJe. 
Suabot bad been in,ormcd in E,typt. tbat they emp)o~ 
iD th!s navigation. Olle hundred and twenty "efJels : 1 his 
commerce was carried on entirely with bullion. ~bcy 
Cent thither annually nfty millions of f~flerces. P)ln~·\ 
fays, that Ihe m~rchan.difes brought from thence were fold 
at Rome at ctlt'. ptr ct"t. profit. He fpe-.ks, I believe, 
too ~eneral)y ~ if this trade had been fo ,-:ailly profitable. 
every" ~dy would have been willing to engage in it, and 
L1eD ii ,would be at an end. 

It will admit of a qudlion. whether the trade to Arabia 
alld the Illdies was of any advantage to tbe Romans? 
They were obliged to export their bullion thither, though 
they had not, like us, the refource of America, which 
fupplies Wh3t we fend away. I am pcrfuaded that one of 
the reflfons of their increaling the value of their {pecie 
by eftablifhing bare coin, was the fcarcity of filver, owing 
to the continual exportation of it to the Indies : Ana 

- though the commodities of this country were fold at Rome 
at ,the r olte , of unt. ptT Ctl1t. this profit of the Romans, 
beIng obtained from th(! Romans themfel,'es, cOllld not 
enrich the empire. 

It may' be alleged, on the othet" hand, that this com
merce increafed the RomciD navigation, and of courfe 
rl,eir power; that. Ilew merchandifes augmented their in. 
land- trade, gave encoura.gement to lhe arts, and employ
m.e~t to,the induftrious; that the number of fubje8s mul
tl~hed 10 proportion to the new means of fupport ; that 
this new commerce was prc>duHive of luxury. which I 
have proved fO be as favorable te a monarchical govern
ment, as fatal to a com"Donwealth ; that this eftablilh. 
ment was of the fame date as the fall of their republic • 
.. hilt the luxury of Rome was become neceffary ; and that 

it 
• Pliny, lib. 6. cap. 28. . 
t The ca~v~ns of A~cppo and Suez tarry thither Innually to th~ value Df 

300ut two mil~on$ ~f hVfClo, and as much mOf\: clandclunciy » the: lopl ,-efw 
{t~ of Suez carries thIther alfo two nlillions. 
. ~ L~b I. page 8,. of til\! edition prilltcc1158,. 

; ~,b. 6. cap. la. 



,. THE SPllUT (BOOIt XXL 

it was extremel, proper. that a eMf ' .. hich had accumulat • 
.& all tbe wcalib of tbe _Diva fe ibouJd refUDd it by ita 
luxury. 

We 0.,,)1 ray but one word on their iDlaod trade. Itt 
principal branch waa the corn brought to Rome fur the 
Jub6hnce of the pe~le; But this was rather a political 
.lair t!Jan it point of COlDllle:ce. On thi~ account tIle 
&ilors were favoml with fome privil~.» becauCe d. 
f-ty of th~ empire depeadecl on their vlgilaace. 

C HAP. XIII. 
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fu n of rocks. from there .err rocks they drew their rub-
Ii Renee. · r. 

But the Romans,.ho made laws for all. t~ umv~rle, 
had eOablilhed the moR- hUlDaJlC ones with tq41ra t~ 
Ihipwrccks. They f.ppreffccl the rap~~r. of ~e who ia. 
habited ~be c Ils; and what was more fllll, the npa-
couenc(s o( tbel. trc~wrer,. t 

2 

C HAP. XIV • 

.f #IIniCIII.r ll'K_I.tio •• 
"' 

THE Jawt of tbe Vifigotbs made however one 
regulation in fa,'or of com.meree. • 11 otda~ned that for
eian merchants fhouJd be Judged, In the dlirerences that 
a;'fe zmongft themfelves, by the )aw~ and by jud~ 
of their own nation. This was founded on an eftablifhed 
cullom among all there mixed people, that every mall 
Ibould live under his own law ; a cuftom 01 which 1 fIlall 
{peak. more at large in another place • 

• 

C HAP. XV. 

01 Cammt,t, tlft,r ,1, dlttlY .f ,II, R •• 1I8 10'fU" i. IN E".1. 

THE. Mahometans appeared, conquered, extend .. 
ed and difperfed themfelves. Egypt had pirticu)ar fove
reigns ; there carried on the com,~erce of India, Uld be.~ 
polfefTed of the mercbandifes of this country, drew tG 
themfelves tbe riches ot all other nabons. The Sultans 
of Egypt were the moil: powerfUl princes of thore times. 
Hiftory informs us with what a conftant and well regu
lated force they flopped tbe ardor, the fire and the impet
uofity of the crufades. 

CHAP~ 
. ... Toto titulo if. de incend. ruin. ct naufns. et cod. n.urragii~. (t 1~ 3. tf 
ad Itg. Cornel de ficariis. . .. .. 

~ led. 1. cod. de naufragi~1' : Lijl. i. lit. 3. \ ,. 



THE SPIRIT [Book XX!: 

C 1-1 A P. XVI. 

... 

ARISTOTLE;s pbilofopliy being cartled to the 
well, pleafed the fubli~e geniufes, who were the virtuofi of 
thofe times of ignorance. The fcboo-Imen were infatuate 
ed with it, and derived from hence" their- ~oElrin~ upon 
Jending upon intere~; thi~ they confounde~ wi~h ~rury.. 
and condemned. Hence commerce, whic~~ was. tb~ p.J:"cf~ 
feflion only of mean perrons, became t"~~ of' k~a~e~: F9t'~ 
whenever a. thin~ i~ forbidden! which nat~repe~~~!~ or ile ... · 
cef:lity reqD)re~ It IS onlv making thofe who' do It dlfh~n~~._ 

Commerce was transterred to a nation covered with in-
fa!!'y j and w~s foo~ rank.ed wit~ the moil. fh~In~~!- ufu!'y~ 
with mo~~polles. with the levYing of fu~fidle~l-.a~d ~lt~ 
all the difhonefl means of acqui!ing. wealth. _' · ~ . 

The Jews,+ enri~hed by the!r exa8ions,. Wf't~' p.~~lag~cl, 
Ity the tyranny of princes; whIch pleafed Indeed, out did 
Dot eafe the people. . "' 

What paffed in Englarid may ferve to give us an idea of 
what was done in other countries. Kingt John having 
imprifoned tbe Jews, in order to obtain their wealth: 
there were few who had l.l0t at leafl one of their eyes pluck. 
ed out. l'hus did that king in8uence his court of juftice~ 
A certain Jew who had a tooth pulled out every ~ .... y for 
{even days {ucceffiveJy, gave ten thoufand marks or filvtr 
for the eigbth. Henry Ill, extorted from Aaron a Jew, 
at Y Oi k, tourteen thoufand marks of fi I vc!r, and ten tllOU

rand for the queen. In tbore times they did by violence; 
what is now done in Polalld with Come feOlblance of D10d. 

eration. As princes could not dive into the purfes of 
. their fubje8s, bc.caufe of their privileges, they ptlt the jews 
to tbt torture, who were not confidered as citizens. 

At laft a cufiom was introduced of confifcating the ef. 
fects 

.. See Arjftot. polite lib. 1. cap. 9 and to_ 
t See in Marca Hifpanica the coni\itulioll$ of Arragon in the yta~ 1 ~28 and 

1353 ; Ind in BruiTel, the a~ree\nent in the year 1106, between the Kiltg, th~ 
Counters of Champagne and Guy of Dampi~rre .. 

:- S~\\o·c's furvey of London: bo~k 3, pag~ 54- . 

'1-
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rc8s t)1 thore Jews wllo embraced .Chrinianil~·: This 
ridiculous cuRom is known only by the* law, which ~up-
lft:jfl.-d it. The mol vain and uiDing Fearon! wt're gl\"e.o 
10 jullificiition of that proceeding: It __ as alleged, that It 
was proper to try them. in order to be cert~iD that t~e'y 
had entirt:ly {hook off th(~ fi~very of the de\-.). But It II 
~vident, that this confifcalion was a fpecie~ of the riglll- of 
timortifatioll, to recom~nfe the prince. or the lordS, for 
&be tax~s levi~d on lllr. J(~'YS, ,\'hich cealed ()D their- em
bracing Cbl'injaDit)~. I,D thore times, men like Jand, were
regarded as property. I cannot help reruarking by the 
way, bow this nation has been fported \vith from Olle age 
to another : At one time, their efre8s were confifcate~ 
when they were wiUing to become ChriJlians; and at an
olber, if they reWed to turn Chriftians, they were ordered 
to -be burnt,. 

In the meau ·time, commerce was feen to arire from the 
bofom of V~ation and Defpair. The Jews, profcribed 
by turns from every country, found out the W3}· of faving 
their effeas. By this m~allS they relider~~ their retreats foc 
ever fix~d j ~or ~hough princes might. have been willing 
to get nd or-theIr perfons, yet they did not choofe to get 
Ad of their money. 
_ 1'he flews invented letters of exchange ; commerce, 
b), this nleans, became capabJe of eluding violence, and of 
maintaining every where its ground; tIle richeft merchant 
~aving none but invifible efreas, which he could conv-ey 
imperceptibl}', wherever he pl!!3fed. 

The theologia!ls ~ere obliged to limit their principles: 
~nd commen'e, which they had before counefled by maill 
force with k.navery, reentered, if I may fo exprds m}'klf., 
tile bofom of Probity. 

Thus we owe to the fpeculatiolls of the fchoolmen ~lt 
t·he misfortunes which accompanied the denruHiQ~ 0{ 
COlnmerce; Clnd to the avarice of princes. the eftablilh-

meJlt 
.. The edia pafTed at Bavillt, April ~, 1 ~)92. 
+ In France the Jews, ,vere naves ill murtmain, and the Lords their fuc. 

te[o~~. Mr. B~u[el mentions an ;~r~mt:nt made in the year 1206, betwee~ 
the kll'~ and Thlbaut ~ount of Chanlpagne, by which it was agree4, that thQ 
Jews of th\! one fhouid not lend in the land of the other. 

t It is kno\vn, that under Philip Auguftus, and Philip t.~ L~ng~ the Jew&.. 
who ,,·rre ch~led from Franc~, took rt'fugc i:l l .. olnbardy, and that there thef 
«ave to fortlgn .merchants and travellers, (et.:rc!t leuers, dra\\·11 upon tbott:-te' 
'It-hom they 'had lntru1\c:d tht1lir effccts in Fruti:c, ,\"h.i,h \\'cr~ accept~Q, 
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mrDt of a pra8ice which puts it in rome mearure out or 
their power. 

From this time it became neceffary that prince-! fhould 
gave-rn with more frudence, than chey thcmfrlves could 
e\"er f1ave imlgined: l<Jr gre~t extttions of authority 
,"ere in the event found to be impolitic; an4 from expe. 
rienee it is manifeft1 that nothing but the goodncfs ~Dd 
lenity of a government can make it Ooutifh. • 

\\~ e begin t\l be (llred of Machiavelifm. and reeover 
from it ~very day. More moderation is become neceffary 
in the councils of princes. What would formerly have 
been c~lled a maRer Broke in politics, would be nowt in. 
depend~nt of the horror it might occafioD, the greatel im
prudellce. 

Happy is it for men, that tbey are in a fituatioh, in 
\ .. hicb, though their paffions protnpt them to be wicked. 
it is however for their intereft to be humane ~d virtuous. 

- . . 

C HAP. XVII. 

THE ('ompafs opened, if I may fo exprefs my
felf, the univerfe. Afia and Africa were found, of whicb 
only fome borders were kno\\'n j and America, of which 
we knew nothing. .. 

, 
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The Ponuguefe, failing on the i\tlantic ocean, difcov. 
ered the moil fouthern point of Africa; they faw a vaft 
fea, which carried tllem to the Eallindies. Their dangers 
upon this fea, the difcovery of 1\1ozambique, Melinda and 
Calicul, ha\ge been fung by Camoens, \\,hofe poems nlake 
us feel fonlething of the cllarms' of -the Odyffey, and ttle 
magnificence of the 1Eneid. t 

The \7 enetians had hitherto carried on the trade of the 
Indies tl1fough the Turkilh dominions, and purfucd it in 
the midfl of oppreffions and difcouragements. By the 
(ljfcovery of the Cap~ of Good Hope, and thole whicll 
were made forne time after, Italy was no longer the cell .. · 
tre of the trading world; it was, if I may be permitted 

the-
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the C'XJftOioa. ooly a mraer of the uDiftrfe. and is Co till. 
The commerce, ev~n of tbe Levant, depeadiag DOW on that 
of the ~t tradias uti .. to both the Indies. Italy can 
be no more than an accelfory. 

The Ponurcfe uadetl to tile iDdics in right of con .. 
'luel. The- conftmniog laws, whic~ the D~tch at. pre{~ 
eDt impofe on the commerce of the little Indlall pnDces, 
bad been ehblifhed before by tile Portuguefe. 

The fortulle of thehouCe of AuOria was prodi~ous. 
Charles V fucc~ to the poLfdlion of Burgundy. Caf .. 

, tile and ~QIl J be uriwed afterwards at the Imperial 
dignity; and. toprocllle him a new kiDd of grandeur, the 
uDiverfe ~tqacled itfelf. and there was feeD • new world 
parillS him obeifaoce. ' 

Cbriflopber Columbus difcovered America; and thoagh 
Spain feDt ~itKr only a force (0 fm~JI that the leal prince 
in Europe cOQld.have fent tbe fame, yet it (ubduod two 
vaA empires. and other great lat~. 

While the Spaniards difcovered and conquered the weft, 
the PortugueCe pulhed their conquels and difcoveries in 
the nil. There two oations met each olb~"; the, bad 
recourfe to Pope Ale:aodp,r VI, who made the celebra&cel 
line of partition, and adj l~dged the great procefs. 

But thefother nations 01 Europe would DOl fuff~r·them 
'1uietl)p to enjoy their fhares. The Dotch chafed the Por
tuguefe frQIO almoft all their fettlemems in the E.aindia , 
and fevcral other nations planted colonies in Ameriq. . 

The Spanilrds toafidered thefe Dew difcOYered coun
tries, as the fubje& of conqueR; while others, more re .. 
tioed in their views, found them to be the proper fubjeih 
of ~mmerce, and upon this ~riDciple dir«led thein pro
t~dlngs. Hence fever!! natsona have conduaed them
felves wi~h fo much wifdom, that they have given a kind 
of foverelgnty to compaD1eS of merchants, who governing 
thefe far diltallt countries only with a view to tr~de. have 
made a great acceifory power, without embarraffiog the 
priACipal late. # 

The colonie~ they have formed, are under a kind of 
dependence. of whIch there is · fcarcelv an inflapce in all 
the colonies of the ancients; whetller we (oDuder them as 

VOL. II. D holding 

• ~ the rrlation of ft. Piratd, p~rt, ii. chap. IS-
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holding of the ftate itfelf, or of Come tr.ding company er .. 
!abli:bed in the nate. 

The defign of there coJoriies is, to trade on more advan.· 
tageous conditions, than could otherlvife be done ,,,itb tho 
neigbborillg peoplr, with wll0m all advantages are recipro
cal. It has been eftablifhed, that the* 11Ulropolis, or moth. 
er country, alone {haJI trade in the colonies, and that from 
ver}· good reafoD: Beca-ufe the defign of the fettlement 
\vas the extenfion of commerce, Dot the foundation of a 
city, or of a new empire. 

. Thus it is iiil a fundamental Jaw of Europe, thal all 
~ommerce \viih a foreign colony {hall be regarded as a mere 
monopoly, punifuable by the laws of tile. country; and ill 
this cafe we are not to be direaed by the laws .nd prece
dents of thet aDcients, which are not at all applicable. 

It is likelvife acknowledged, that a commerce eftabiifbed 
between the metbe,. countries does not include a permifIion 
to ,trade in the colonies; for thef.e always continue in a 
ilate of prohibition. 

The difadvantage of a colony tF.aat loCes the liberty of 
commerce .. is vifibly c()mpeofated by tbe prote8ion of tilt. 
Dlothe.' country ~ who defends it by. heF arms,.- or fUPPOlts it 
bv ber la,vs. 

~ . 
Fronl hence fol1ows a third Jaw of Emope, that when a 

foreign eommeJce ,vith a colony is prohibited, it is not 
lawful to. trade ill thofe feas, except in fueh cafes as are 
excepted by treaty. . 

N~tions lvho are with refpea to~ the whole unrverfe wllat 
individuals are in a Rate, like thefe,. are,gov~fned by the 
law of nature, and by particul~r Jaws~Q~ their 6WD making. 
One n~tion may refign to another ihe fea, a~ well as t\he 
land. The Cartllaginians fC!)rbadet the Romans to fdil b,e. 
yond;.certain limits, as the Greeks had obliged the king ()£ 

Perfia to keep as far diflallt from. the feacoafl§ as a horie 
eould gallop.. " '. 
- .T.h:-' great diftance of o~r col<?ni~s is n(,~ an inc0Dveni. 
~Ilce tllat affe8s their rafety; for if the motller country~. 

ont . 
'* This, hl t~e l~anguage of the ancients, is the nate \\"hith founded thecolony. 
+ Except the Carth~ginlans, as we fee by the treaty which put an end to th, 

firft Punic \\'ar. + Pol.ybius, lib. 3. 
~ The king of Pcrfi~ obliged hitnielf by treaty not to fail with' any VCfTl'!' 

of \var beyond the Cyanean roc ~c;, and the ChelidoI~iaI' illes, PlutarclL in' tIle 
lfe (Y' C:'m:n. 

'.: , 
.. . , 
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on wh~m they depend for their defence. is far difhn~t ~o 
lefs diftant are thofe Dltions b) whom they ma>" be afrald 
of ~eing conquered. 

Be6des, this dibnt:e is the caufe that thore who are 
eftablifbcd there. cannot conform to the mariner of Jiving 
in a climate (0 different from their own; the)· are obliged 
tllere~~re to draw from tbe mother country all the convezli
ences vi lite~ The *CarlhagiDians~ to render the Sardini
~ns and Corlicaris more d~?Cndentt forbade their planting, 
f()wing, or doing any thing of the like kind under pain of 
tleath j fo that they fupplied them witli necefTaries from 
Africa. The Europeans ha\"c compaffed the fanle thing. 
without h~ving recourfe to fuch fevere laws. Our colo
nies in the Caribbce iDands are under an admirable regul.t
lion in this refpee: j the fubjeS of their conllnerce is Whlt 

we neither have, nor can produce; and they want . \.~hat 
is the fubjeS of ours. 

A confequence of the difcovery of America was tJle 
cODneaing Afia and Africa with Eurore; it furnilhed 
materials for a trade with that van: part 0 Alia, known by 
the name of the Eaftindies. Silver. that metal fo ufeful 
as the medium of. commerce, became now as a merchan~ 
dire; the balis of the greateR: commerce ih th~ world. 
In line, the navigation to A.rica became neceffary, in 
<>rder :0 furnilh us with men to labor in the wines, and to 
cultivate the lands of Anlerica. 

Europe is arrived to fo high a degree of power, that 
notbing in hinory can be compared to it~ \\'hether we 
confider the immenfity of its expenfes, the grandeur of its 
engagements, the number of its troops, and the regular 
paynleot even of thofe that ace lead fec\'iceable, and ",.hiefl 
are kept only for ofleritation. 

Fatiler Du Halde fays, + that the interior trade of China 
~~ mud! gr.eater than !hat of all Europe. That might be, 
~f our 10reJgn.trade dId not augment our inland commerce. 
Europe carries on the trade and navigation of the other 
three parts of.the-world ; as France, England and Holland, 
tlo nearly that of Europe~ 

a:r i CHAP . 
.. AriR.otle on wonderful thing'J lib. \'ii, dec 2 
t Tome ii. pag. 170. " 
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C HAP. XVIII. 

Of ,II, RitWS 'Wi;c6 s~;. 4r~:w ft •• A.u.it.~ 

I F Europe. has derived fo many advantages f.·om 
tbt Amtrican tr.tde, it teems natura! to imagine. lllat Spain 
mull have derived much greater. She fJrew from the 
ne\\Ily difcoveJN world (0 prodigious a quantity of pld 
and (jlver. that a:l we had before could 80t be C(Glj)ared 
to it. 

Bllt (what one could never have ex~ed) tbis lleat 
liogdom was every w~~ bJf8~ by its mif(C"tunes. 
Philip It, who fucceeded Charles V. was obliged t·, make· 
tbe rele~.-ated bankruptcy known' to a.i the world. There 
never was a prince who faKered more from the murmurs, 
the infolence. aDd the revolt -» troops conftaatly ill paid. 

From this time the monarchy of Spain has been inc~f
Cant)y d«linioc- This has ~ been owing to an interi)c ao~ 
phyfical detea in the Datu~ of there ric:~s. which ,,~ers 
them ,·ain; a def«l which increafes ~ery day. 

Gold and filver are ~ither a fiaitious, or a reprefentative 
wealth. The reFrefentative tigns of wealth are extl~mely 
dutahle, and, in their own nature, but little fubje& to de. 
cay. But the more they are multiplied, the more they 
lore their value, becavfe the fewer are the things which 
oey re~rerent_ 

The Spaniards, after the conqueft of Mexico and Pent, 
abandoned their natural riches, il! purfuit of a reprefenta
ti,"c wealth which dailv deFdcd itfclf. Gold and filvn
were extremely fcarce· in Europe; and Spain bKoming 
all of a fudden mithef$ of a prodigious quantity of thele 
metals, conceived hopes to which (he Bever before afpired. 
The wealth the found in the cooquereci couDtries, great as 
it was. did Dot however equa~ that of their mines. The 
Indians concealed ~rt of them i and befides, there people 
who made no other ufe-:>f gold and fil\9er than to give mag-

nificence 
• This has hem almdy fhr\\"a in I fmail trat:r~, written by t~ author ... 

bou~ twott)" }Ull aco; \\-hidl _ been alm~l\ cotitdy iGcolpGratN in .. 
Pklcnl \\"ork. .. 

, 

t 
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aific~e to the temples of their ~. and t.o tla~ palaces 
of fheir kings fought aoa fOl it with an aV3r1Ce lake ours. 
In fhon. the): bad not the fetret of dra~in~. thefe metals 
(rom eY6'J mine; b.at onl, from thoff' In which abe fepa
ratioa •• t be madt: with fire ; they wrte ftnagets to the 
maDDer of ma~iD' ure of mercu!)·, and perhaps 10 mer
cury itfelf. 

Howevet it w. ndt lon, before the r~ie of Europe 
was doua,led;. this appeaml hum the price of commodities, 
which every whrre ,,"as doubled. · 

TIR Spaftiards raked iato tht: mines, fcooped oat mOUD .. 
tains inftDte4 machines to draw out water. to break the 
ore a~ fepante it; and, as t~ fported with the lives of 
the Indians, tbey forced them to labor without m~rcy. 
As the r~je of Europe (OUD dOllbled. the profit of Spain 
diminifbed ill the fame proportion. ar.d they hid ~very 
ynr but the fame fJllaDtity of a mettll which was become 
Ity ODe half Jers preciOiJs. 

In double the time the fpecie Aill doubled, and the profit 
Aill dimiftifBed Hlother half. 

It clililiniihed even .. on thaa half; Let us fee in what 
manDer. 

To cxtraa the gold from the mina, to give it the R'q
uifite preparations, and to import it into Europe, muil be 
attended with fome ~rtain expenh; I will fuppofe this 
to be as j to 64" When tbe fpecie was once doubled, and 
c:oafequently bKame by ODe ~If Jers prttious, the expeafe 
was as ,. to 64- Thus the gaUeo.w which brought to 
Spain the fame quantity of gold, brought a thing which 
Rally.was. of Jer. ''"aloe by om: half, tholl&h Ute expenfes 
attendIng It had been one half ~her. 

If we proceed doublinr and doubling, we thaU find in 
this progreflion the caufe of the impoteacr of the we.!th 
of Spain. It is a~t two h~red y~ars fince they have 
begun to work their Indian miDet. I fuppofe the quanti
ty of fpec:~e at prefent in tbe trading world is to that be. 
fore the difcovery t of !~ Indies, as SSI is to t i that is. it 
lau been doubled he tImes : In two hundred }rears more 
the fame quantity \fill he to that before tbe difcovery 
31 64 is to one; that is, it will be doubled once more: 
Now,_ at prt"Ient, fifty· quintals of O~ yield lour. five 
and &1:< ounces of gold ; and when it yields only two, the 

~ S miner 
f ~ Frclitrts \.oyat:~!. 
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miner receives no more from it than his expenfes. Ie 
two bundred years, if it yields only four, this too will 
only defray his charges. There will tben be but little 
profit to be drawn lrom the gold mines. The fame rea
foning wi)) hold good of ~)ver, e¥cept that the working of 
the filver mines is a little more ~dvantaaeous than thofe of 

go~~t. if mines fhould be diCcovered fo fruitful as to give 
a much greater profit, the morc: fr\litful they will be, tbe 
fooner the profit will ceafe. 

The Poittlguefe in BfClfil h~ve found mines of gold (0 
rich, that tbey mull neceffaril)" very foon make a confider
able diminution ill the propts of thQfe of Spain, as well as 
in llleir owo. 

1 ha,~e frequently heard people deplore the blindnefs of 
the court of ~'rance, who repulfed Chriftopher Columbus, 
wilen he made the propof~l of difcovering the l~die$. In
deed they did, tllough perhaps without defign, an aa of tht: 
greaten \Yifdom~ Spain has behaved like the foolifb king, 
'vbo defired that every thing he touched might be cc)nver~
ed into gold, and \\-"ho wa~ obliged ~o ~eg of the go<ls to 
put an end to his mifery. 

The companies and banks eflabliihed in many natiQDs, 
have pilt a finifhing ftroke to the lowering of gold and fil~ 
ver, as a figp or reprefelltation of riclles ; for by new fic
.iQns they h~ve multiplied in ftlC)l a manner the figllS of 
wealth: that gold an~ (ilver~ having this office only in part. 
are become lefs preCIous. 

This public credit ferves i_lftead of mines, and dimillilhe$ 
the profit whlc~ the Spaniards dra\v from theirs. 

True it is, that the Dutc~ trade to the Eaftindies hiS 
increafed, in fome meafure, the value of the Spanifh mer
chandifc; for, as tile)" carry bullion, and give it in ex~ 
change for the nlerchandifes of the eaR, the}' eafe the Span
i~ds of part of a comm04i~y, ~hich in ~~rope abounds 
too much. . 

And this trade, which may indireCtly be regarded a~ 
that of Spain, is as ad\'al1ta~eous to that nation, as to thofe 
who are direaly employed In carrying it on. 

Froin \~hat has been faid. we may form a judgment 9.f 
~he Jaft order of the council of Spain, which prohibit~ the 
lna~ing uf~ of gold and IiJver in gildillgS and other f~per-: 

, . ' fluities: 
I· " . • 
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fluities : A decree as ridicliious as it would be for the 
Hates of Holland to prohibit the conrumpt~on of fpic.es o 

My rea,ffJDing dues no:. hold gvud ag-mn at! mmes; 
thore of Germany and IIungary, which prool,ce little more 
than the expenfe of working them, are extremely ufefuJ. 
The)~ are found in the prilJcipal Rate; t)l~y employ many 
tboufaod men, \\1tho tJ1ere coofume their (llperfluous com
modities j and tbey are p.roperly a manur-laure of the 
countrY. 

The" mines of Germany and Hungary rromote the cuI. 
ture of Jaud.; the -working of thole of lVle~j('o and Peru 
dellro\·s it. 
Th~ Indies and Spain are two powers under tbe fame 

maner; but the Indies ~e the principal, wl!ilc Spain is 
only an act'effory. It is in vain for politics to attempt 10 

bring back the principal to the acceffor~·; the Indies \~iIJ 
a)\yays. draw Spain to themfelves. 

Of the merclliodifes to the ,·alue of about fifty millions 
, ~ 

of Jivres annually fent tQ the Indies, Spain furnifhes only 
two millions and a half : The Indies trade for fifty mil
lions, the Spaniards for two ~nd a half. 

That mull be a bad kind .of riches which depends on ac. 
cjdent, and not 9D the induftry of a Ration, on the number 
of its inhabitants, and on the cultivation of its lands. Tbe 
king of Spain, who receives great fums from his ~uftom
l10ufe at Cadiz, is in this rejpeB: onlv a riell individual 
in a flare extremely poor. i":very thing paffes between 
ftrangers ind himfelf, while his fubje8s have fcarcelvany 
lhare in it: This commerce is independent both of the 
good and bad fortune of his kingdom. 

Were fome frQvinces of Caftile able to ~i\'e him a fum 
equal to that 0 the cuftomhoufe of Cadiz, hIS po\ver would 
be much greater: His riches would be the eff~ of the 
wealth of the country : There pro\'inces would animate 
an otbers, and they would be altogether more capable of 
fupporting their refpeah'e charges: lnftead of a great 
11eafury, he would have a great people. 

p- 4 CIIAP. 
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C HAP. XIX. 

4 PT.Jfnl. 

IT is not for me to decide the queftioil. Whethe: 
if Spain be not herfel£ able to carry on the trade of the -
IDdies t it would DOt be better to leave it open to ftrangers ? 
1 wil) only fay, that it is for her advant~ to load this 
CODlmerce with as few ohftacJes as politics will pellDit. 
When the mercbaudifes which feven) Dations fend to the 
Indies are very dear ~ tbe inhabitant~ of tbat country give 
a great deal of their commodities\ which are gold and fil. 
v~r, (or v~ry little of tbore 01 furelgners : The contrary of 
this happens when they a~ at a low price. It WQ\lld per
haps be of ufe. that there nations ~ould und~rre'l each 
otber. tJyt by this means the lI\erchandife carried to the 
lndies might be always cheap. Tbefeare principles which 
deferve to be examined, witbout Ceparaling them however 
from olher confideratioDs; the rarely of the Indies, the 
advantages of one enly cuftomhoure, the dan~ of JUicing 
creat alter~iQns, and th~ forefeen incoDveniencn. wbiel\ 
are often lefs daQgerous t~D thore wbi~ canno~ be f~r~~ 
feen. ' 

¥# i i . ' ~--

BOO K L~II. 

01 U/YS IN REunON ro rHE VSE OF MONEr.. 

C HAP. I. 

*fit, ll~.f'. ",II, uJ~ of "'47-
PEOPLE who have few m~rchandifes, as ravages. 

and amongfl civilized nations, thore who have only two 
or three fpccies, trade by exchange. Thus the cara\·an~ 

of 
• 
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of Moon who 10 to Tom boB 011, in t"e heart of Africa, 
haw no need of MOaey, tor they exthange their ~alt tor 
gold. The Moor puts his fait in a heap, and the ~ro 
his daft in another i if there is not gold enGtlp, the Moor 
takes away fome 01' his faIt, or die Negro adds mor~ gold. 
tilllMltb parties are agreed. 

But when a nation traffics with a- ,rear variety of me,. 
cbaudifn, monq becomes necdfalJ"; becallM a metal. 
eaily carried from place 10 pface, faves the g~. expenfet 
whirb ~Je weuld k obliged to be at, if they alway. 
proceeded It). exchange. . 

AI) Dations baving reciprocal wants·, it frequt'-!ltly hap
pens that one is defirodl of a large quaatdy ot the other's 
mer,handifes, Whelf the latt~r will have '.ery little of rhein. 
tboogh with refpell 10 another nation, tilE cafe i! .tirealy 
oppolite. But when nation. have moaey. abd proceed by 
hying and felling,. thare who tale mot. merchandifes, pay 
tbe ba)~Dce in fpecie. And there is t))il- difference, tbat. 
m the cafc flf buying, the trade carried ()Il is- in proportioa 
to the wam. of the nation that ha~ the greateft demand. : 
whila in harteriDg, tb~'trade is OR~y accordiag te the wam_ 
0( the nation, whofe demands are tlx~ fewel, without 
which tlais jail would be andeF an impoffibility of balanc4!l 
inc itl accoun:s, 

h • 

C II A P. II. 

Of tlJ~ NtJIIi" of M .. 'J. 

MONEY is a lip which reprefent& the value 01 
~I merchandifes. A.fet.al- is taken for this fign al being 
durable !* becau~e it confumes. but little by ure; and be. 
~aufe, wltheot bemg. deftroyed, It is capable of many divif. 
~ODS. A precious metal has been chofen as a frgn, a. be
tng moft portable. A metal is mon propel' for a common 
mearare, becaufe it can be eafily reduced to the fame lland .. 
ani. Every fiate fixes upon it a particulv impreflion, to 

the 
. • ~ faIt made ufe of for this purpofe in AbyRinia ha~~ thi~ ucica, that it 
II CODbDuaUy warun, IV.'}". -
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the ead, that the form may ccrrefpJ'3d with the ft~ndard 
and the weight, and that both may be known by infpe8ioa 
.oolv. 

the Athenians, net having the ufe of metals, made ufe 
()f oxen, * ao,1 the Romans of fheep : But one 0); is not 
the fame as another ox, in maDner tbat one piece of metal 
JD~y be the fame as another. 
. As fpecie is tbe fign of the value of merchandifes, paper 
is the fign of 1be value of fpecie j and, when it : .. jf the 
.right ior.t, it repJ'~fents the val;Je in fnch a Jnann~-", that, 
as to the effetl~ produced by it, there is not the leaft d~!' 
Ju~ce. 

In the fame manner, as money is the figo and repr~fen. 
tative of a thing, every thing is a fign and reprefentative 
of mOl)ey ; and the {late is in a profperous condition. 
when, on the .tlDe hand, money pcrfealy reprefents all 
things; and, on the Qther., a~l tllings p.erfe8ly reprefent 
JD Oil ey , and are reciprocally tbe fi.gn~ Df each other ; that 
js, they h.,ve fDeh ,a reJative value, that we may have the 
one as foon as we have the other.. This nel1er happens in 
any other ,than a moderate government, nor ,does it J) ways 
happen there: For exampie,if the laws favor the dilhon~ft 
debtor, his e:ffeEls are no longer ~ repreIentative or fign of 
mone)'. With regard to a defpotic goverQmell~, it would 
be a prodigy, did thillgS there reprefent th~ir fign. Tyran~' 
ny ami diftruft makes ever}' on.e b~ryt his fpecie : Thing$ 
are not there tllen the reprefelltative of money. 

Legillators ha\ye fonletimes had tIle art, not only to 
make tllings l in their o\vn nature, tIle reprefentative of 
fpecie, but to convert them even illto [pecie, like the cur
rent coin. C~far, when he wast a diaator, permitted 
debtors to give their lands in l)ayment to their cceditors, at 
the price they were ,yorth before the civil war.§ 1-'ibe
rjc.s ordered, tllat tbofe \vhQ defired {pecie lbould have it 

from 
~ "erodf)tu~ in Clio, tells us, ~at the Lydians found out the art of coining 

. money; the Greeks learned it from them ;, the Athenian coin had the imprcf
{jon of thei r ancient ox. I have feen Olle of the pieces in the l':arl of PC~l" 
broke's cabinet. 

+ It is an ancient cuftODl in Algier~, for the father of a falnily to have a 
ve-fure concealed in th\! earth. l1ijl .• 1 tile Aingd0l11' oj Algicrs, by Logie d, 
;r~!. . 

t C\efar on the civil wa" book 3. ~ Tacitus, lib. vi. 
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from the public treafury, on binding over their lands to 
double ~he value. Under Czfar. the lands were the money 
which paid all debts: Under Tiberius, ten tboufand fef. 
~Ices in land b~came as current money, equal to five 
tboufand feflerces in filver. 

The magna charta of England provides againfl the feiz
iog the lands or revenues of a debtor, when his moveabl~ 
or perConal goods are .fuflici~nt to pay, t:!1d he is willing 
to give them up to his cred~tors : By this means all the 
goods of an EngliJbman reprefented money_ 

The laws of ~e G~,"~aos conftituted money a fatisfac. 
lion for the injuries lh~!t w ~re committed, and for the fuf. 
feeings due to guilt. But 3': there was but very little fpecie 
in the country. they again conflituted this money to be 
paid in goods Qr chattles. This we find appointed in a 
Saxon law, with certain regulations fuitable to the cafe and 
convenience of the feveral ranks of people. At lirll* the 
law declared the value of a Cou in cat,ie: The fou of two 
tremifes anfwered to an ox of twelye months, or to an ewe 
with her lamb i that of thr~e tremifes was worth iAO ox of 
fixteen Dlonths. With thefe people mpney becalne cat,. 
~le, goods and merchandife ; and there again became money. 

Money is not onJy a lign of things ; it is alfo a fign and 
reprefentative of money, as we Ulali fee in the chapter on 
e~change. . 

- ---

C HAP. III. 

Of idlal r.lollu. 

. THERE is both real and ideal money. Civilized 
nations generally make ufe of ideal money. only becaufe 
they have converted their real money into ideal. At fira 
thelr real money wa~ fome metal of a certain weight and 
ftandard: But fooD dlfhonefty or want made them retrench 
a part of the metal from eve~y piece of money, to which 
they left t~e fame name; for example, from a livre at ~ 
pound ~elght they took half the r.iver, and niH continued 
~ caUlt a livre; the piece which was the twentieth part 

of 
• The laws of the Sax.ns1 chap. 18. 
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of a pound of filver. they continued to call a fou, though 
it i. no more the twentreth part of this r-i!d of fitver. 
By this means the livre is an ideal livre, and the' Cou an 
ideal fou. Thus ()f the other fllbdivifions- j and fo far may 
this be carried. that what we ca-li a !ivre, may be only a 
(mal) part of the original livre OF pound, which renders it 
Aill more ide.ll. It may even hap'pen, that we' IDay have 
.0 piece of money of the precife value of a livre, Hor any 
piece exaSly ,.orth a fou: Then' the livre and the fou will 
'be purely ideal. They may give to any piece of money 
the t~enomination of as many Jivres and' as many fous as 
they pfeafe; the variatioll Inay be contin~al j becaufe it is 

~ as eafy to give another Ilame to' a thing, as it is d,iffic.-u)t to 
c:hange' the thing itfeH. . . 

To' take away the ~nrce of thls abufe, It would be ail 
excellent law for all countries" who are defirous of making 
tomm'erce fl~urifh, to' ordain that none but real mOhey 
#1ould be current; and to prevent any methods from being 
taken to render it ideal. 

Nothing ought to be fa exem'pt from variation, as that 
which is the comm-on meafure of all. ' 

Trade is in its own nature extremely uncertain : An4 it 
~s a great evil to' add a new u~certainty to- that which i~ 
founded on the nature of the th-tng .. 

.. !, I, ? PI; • 

C H ~~ P. IV. 

Of tbe ~a,,'i!y if GQld and Silver. 

W MILE civilized nations are the mHheffes of 
me world., gold, and' filver, ~hether they ~raw' it fr~m 
among-ft them'felvest or fetell 1t from t~e mInes. muR In. 
(reafe every ~ay. On the' contrary, it diminifhes whell 
barb~rous natlo~s prevail. We kno~ how ~eat wa~ the 
(arclty ot thef~ metals, when the Goths an'd Vandals on 
«be Olle fide, and' on the other, the Saracens and Tartars, 
broke in like a t'orrent: oo·the civilized world, 

CHAP~ 
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C HAP. V. 

TlJ~ fam~ S~"j,8 tfJ1lt.:"fI,tI. 

THE bullion drawn froID the American mines, 
imported into Europe, and from thence rent to the eaft.. 
has greatly .pf.omoted the na.vigatio.n of t"e Europ~an n~ .. 
tions; for It IS a merchandtfe whIch Europe receIves 1ft 
exchange from America, and which {he fends in exchange 

_to the Indies. A prodigious quantity of gold and lilver is 
therefore an advantage,· when we confider t~efe metals as 
a merchandife : But It is otherwife when we confider tbem 
as a fign; becaufe their abundance gives an allay to thc!ir 
quality as a fign, which is chiefly founded on their fcarcity·. 

Before the firft Punic war, copper was to -lilver as 960 
to 1 ;+ it is at prefent nearly as 73 and a half to one. 
'Vhen the proportion fhall be as it was formerly, GIver 
will better perform its office as a figu • 

• 

C HAPs VI. 

tbt RtlJ/~n why InttuJl Will lowered on~ half IlftU the Con. 
qu,J1 of Ib~ lndies. 

G AR CILASSO informs us.t that in Spain, after 
the conqueft of the Indies, tIle intereft which was at tea 
per cent. feU to five. This wa$ a neceffary confequeoce. 
A great quantity of fpecie being all of a fudden brought 
in~o Europe, ~uch fewer perfon~ had need of money .. The 
pnce of aU thmgs mcreafed, whIle the value of money di .. 
minilhed: The pn·1')ortion was tllen broken, and all the 
old debts were difcharged. We may recolle8 the ~me ot 
the fyftem,§ when every thing was at a high price except 

fpecic. 
=- See chap. 12. of this book. 
+ Suppoling a mark, or uight ounces of filver, to be worth fortyninc linGS, 

~nd co~per t\~nty tols pt:r pound. 
t Hl~ory of the civil warii of the Spaniards in the Weftindies. 
~ In} l"anee, ~lr. LaW~'$ projtJ& \\'as ClUed by ai, name. 
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fpecie. Thofe that had money after th~ conttuell of the 
Indies. wue obliged to Iow~r tbe price or hue of th~ir 
IDercbandife; t~l is, in ather words, their interefl. 

From this time thq were un.ble to bring int~reft to jt~ 
anci~nt ftaDdard. b«aufe the quantity of fpeci~ brought to 
Europe bas ~D 19nually increafing. Befid~s" as the pub
lic fWlds of Come ftales, founded on riches procured by 
tommeKe, gave but a ftty {mall intereft, it bec:aQle ncceC. 
farv for the contnas 01 individuals to be regulated by 
there. In fhort~ the courfe of exchange ha\'ing rendered 
the cnD,·eying of fpecie from one countty to another re. 
markably eafy, mon~y canoot be fcarce in a placI! where 
they may be fo nadily fupplied with it, by thofe who h~ve 
it in plenty. 

-----'£_--------
C HAP. VII. 

MONEY is tho price of merchandife! or manU .. 
faaures. But how fball we fix this price? or, in other 
words, by what piece of money is every thing to be repre..: 
fented ? 

If we compare the mafs of gold and filvet in the whoie 
,,·orld, with the quantity of merchandifes therein ~ontaiDed. 
it is certairJ, that every commodity or merchandife in par~ 
ticular, may be compared to a certain portion "r the en
tire mars of gold and 6lvet. As the total of the one is to 
the total of the other, Co part of tile one will be to part of 
the other. Let us fuppofe, that there is only one commod
ity or merchandife in the \yorld, or oniy one to be purchaf-
ed, and tb.at tb!s is ~ivifible like money : A part of this. I 
merchandlfe Will anlwet to a part of the mars of gold and 
filver; the half of tile total ot the one, to the half ol the s 

f 

total of the otller; the tenth, tIle hllndredth, tIle thoufandth ,r 

part of the Olle, to the tenth, the hundredth, tile tllOU~ 
fandth part of the other. But as that whicll conflitutes pro- ! 

{>efty amongft mankind, is nut all at o·Qce in trade; and ~ 
the 



i .. 
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• 
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the metals or mone}', which are the fig~ of . prope rt!, are 
DOl aU in trade at tbe fame time; the price IS fixed III the 
compound ratio of the total of things wit!l ~he tOlal of 
figns, and tbat of the total of things i!, tf~d~ ~ILIt the lot~1 
01 figns in trade alfo: And as the thangs whIch are not 'D 

tnd~ today may be in tnde tomorrow 11 and ch.e 6gns not 
DOW in uade may enlO' into trade at the fam~ time. the eI
tabli(hment of the price 01 things alweays fundamentally 
depends on the proportioD of the tOlal 01 thiogs to the to-
ta: of 6ps. 

Thus the prince or the magiftrate can no more afcertain 
the v~lue of the merchandifes. tban he can eftablifh by a 
decree that the relation one has to ten, is equal to tbat ot· 
one to twenty. Julian's* Jowffing the price of provifions 
at Antioch. was tbe caufe of a moil terrible farnine. 

C HAP. VIIL 

«III, fa",~ SIl6jtO C'''';II.~tl. 

THE negroes on the coan of Africa h.a~e align 
of value without money. It is a fign merely idea), found
ed on the degree of efteem \yhich they fix in their minds 
far e\'ery merchandife, in proportion to the need they have 
of it. A certain commodity or merchandife is w{)rth three 
macoutes ; another fi ~ ni:lCoute~, another len macoutes; 
that i~, as if they faio fimply tlJree, fix and ten. 1"'I)c price 
is forll1ed by a comparifon of all r.lercllandifes \\rith each 
other. The~· ha\'e therefore no palticular money; but 
each kind of nlerchandife is IBoncy !o tIle other. 

Let us for a moment trantfer to ourfelves this manller 
of valuing tllings, and join it to ours: All the m\ercban. 
dires and goods in the world, or eire all the mercllandifes 
or manufactures of a nate, particularly confidered .IS fepa .. 
rate frolll all ()ther~, \yould be worth a certain nurtlber of 
~acoutes; and, di,·iding tIle money of this ftate into as 
many parts as tllere are macoutes, one part of this d.ivifioD 
of money will be the fign of a macoute . 

If 
~ Hiftor)" of the c~u:ch Dl' SJCratCi. 



THE SPIRIT [BooK. xXIt 
If we fuppofe the quantity of fpecie in a fla~ c1onbled. 

it will be neceffary to double the f pecie in the macoute ; 
but if, in doubling the fpecie, yoe double BIro tbe mac01Ite, 
the proportion will raoaia the fame as before the doubling 
of eIther. 

Jf, fioce the difcovery of the Indies, gold and filvn- haye 
increafed in Europe in the proportion of one to twemv. 
the price of pcovifions abd merchandifes IDUft have bttn 
enhanced in proportion of one to twenty. But if, on the 
other b:lnd, the number of merchandifes has increafed as one 
to two, it neceKarily follows, that the 'price of ·there mer-. 
cbandifes and provifions having beeR nifed in proportion of 
ODe to twenty., and fallen in proportion of one to two, it 
neceJfaPily follows, I fay, that the proportion is 081y as 
one to tell. 

The quantity of goods and mercharidifes increafes by an 
augmentation of .commerce, the augmen!ation of commerce 
by an augmentatIon of the fpecie, which fucceffivelyat
rives, and by new communications. with frefh difcovered 
countries and feas, which furnifh us with new commodi. 
ties and new merchandifes. 

C HAP. IX. 

BESIDES the pofitive plenty and fcarcity ~f 
gold ·and filver, tllere is flill a relative abundance, and a rel~ 
ative fcarcity of one of thefe metals compared to the othet. 

The avaricious heard up their gold and niver, becaufe. 
as they do not care to fpend, they are fond of figns that
are not fubjeQ to decay. They ~refer gold to filver. be~ 
caufe7 as they are always afraid of lofing, they can beA 
conceal that which takes up the leaft room. Gold there.: 
fore difappears when tkere i~ plenty of filv~r, becaufe every 
one has fome to c~neeal ; It appears again ,,,hen filver I' 
~.carce, becaufe tt1ey are obliged to draw it from its coli. 
finement. 

It is then a rule, That gold is common when lilver is 
fcarce, and gold is fcarce when filver is common. Thi. _ 

lett 

, 
r , 
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lets UI fee the dilereace bet .. -- their te)lIti"e ad their 
,..1 """'.uce and karcity, ()f which I GRII p~ody 
(peak more at large. 

C HAP. X. 

Of E~CH.,. 

T Ht relative abundance and farcity fX ~ie io 
difFerent couDtries forms what is called the cODr(e of ~x· 
cbange. • . . 

Exchange IS a fixlDg of the aaual .ud momentary v~lle 
of money. 

Silver, as a metal, ha! a value like all otbtr naerchm-
difes, and an additional vaJue. as it is c~pable of becoming 
the fiCn of other me!cbandifes. IE it was ~o Qlore than a 
tDere merchandiCe, It would, DO doubt, )Oie much of its 
\·alue. 

Silver. as money, ~as a \?aJue. which the pri:lce in Come 
tefpees can 6x, and in others he cannOL 

The prillce eftabfiJhes a prop~ni~ between a quantity 
offilver as metal, add the fame quantIty as money. 2. He 
fixes the proportion between the {eyeRI metals made ufe 
of as mon~y. 3. He eftablilhes the we~ht ~od flandarcl 
of every piece of money. In fine, 4. He ~ves to ~ery 
piece that ideal value, of which I have fpGi:tn. I .all 
tall the value of money ~ thefe four refpe.as, its lofitipe 
va/at, beeaufe it may be fi~ ~y law. 

The cQin of every late has. betides this, a relative value. 
as it is compared witb. tbe money of ocher coollt.;es. TbiJ 
relative val~e is efta~lilhed by the .e.~cbange ; and greatl, 
de~e~da on Its politlve value. It is fixed by th~ !en~ral 
OplD-lon of the merchants, ~ever by the decrees of the 
prince; becaufe it is fuije8 to incetfant variation'S, and 
defends on a thoufancl accidents. :rhe fe~eral nations, in. Ii#ng mis relative vatu~t De 
tblefly gu1ded by that whIch bas' the greateft quantlly of 
fp~ic: If ibe bas II JIluch ~. cie as all tbe others togeth. 
eft 1t IS Ihoe mol prep« for the others to r~late t~ 
by her ftandatd ; and the r~gulation betwe~n all the ~ 
w~U pr~ttf nearly a~ wI:(h th~ regulation made with 
thiS prIDc'f.al nation. . . 

VOL. I • E In 
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I. the aQ.aaI late of the uaiyerfe. -Holland is the .... 
boa we are fpeakiD' of. Let us exalDioe &be COIL...fe 0( 
cxchaage with Rlati~n to her. 

TbcJ haft ia HoliaDd a piece of IDOIleJ ailed a Oori, 
worth I_ealy fODS. or forty halfsous or gros. ]Jut to 
Rader our ideas as ' .. pie -I"!OibJe. let liS imagine that 
t~ U\Pf: DOt any ru~h piece of money in HollaDd as a 
flori, and t_t tbey have DO otMr but the II°S : A mID 
who OaOllld have a thour~ Oorins, wOlild have fony thOll
faocl pas. aDd 10 of the rei. Now the excbaDae with 
HollaDd is determined by our bo~ how~, IlOl 
every pm of monqr in other aMlDe;es i. wonh ; and as 
the F"Deh COGllDOllly reckon by a IOwa of three livtea. 
the eachaDce makes it DeCefTay (or them to loow bow 
many ~ are contained in a crown of three livres. IE 
the courfe of exchaDge is at fCtJiour. a croWD of thr~ 
liwlcs .ill be worth ihlvfour gros; if it is at fizty, it .ill 
he worth fixly pus. I filver isfcan:e ia Fnnce. acrowD 
of three livrcs .ill be worth more gros; if plentifw, it 
• ill be worth JerI. 

The lcarcity or ~. from whence reCalts the muta
bility of the courie of ucha:tge. is DOt the 1121. but a rei ... 
alive rcucity or plenty. For- example; when Fnnce has 
pater occafions for roads in Ho!laod. than the Dutch of 
Layial fwads in France. r~ie is raid it) be COIDIDOb ia 
FAlla:. and fcuce in Holland; .. d I1ic~ vuf .. 

Let us fllppofe that the coone of exclPage witb HoUaad 
is at fiftyfour. If France and Holland compor~ only one 
city. the)- would .Q as we do when we aive change for\a 
crown: The Freachm.. would ~ke three . Jivres out of 
his pockd. and the Dutchman fiftyfour ,ros flOlD his. 
But as there is rome ditlance bdween Pans. and Ama~r. 
dam~ it is DeCeIf.ry that Jae who for my croWD of three 
Jivlts. gives me fif,yfour ps which he has in Holland. 
Dlould live me a bill of uchange for fiftyfour gros pav
ale in -UoUand. The fiftyfour es is Dot the thing ~ 
quelioo; but a bill foe that (UID. 1 hus, in order to j~ 
of the tCcarcity or pleDlY of fpecie. we muft koow If 

. , there 
• The Dutch rqul* tk ~~chan. for ~lftOft all Eurqae, by a kiai of de. 

~_ioa aaaoasft tltaaWws, i" a IMImft' moll ~bIc 10 their own ill
lalh 

t ~ is Iftucla fp«i~ in a ~ ,,-btD theft is more (pecic l8a paper; 
~ is but little, wlaaa dlCR ~ laO" ~F thin I~ 

• t 

I 
I 
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there are in France more bills of Ii fty four gros dn.a u~n 
Holland, thin there are croWDS drawn upon l-'rance. Jf 
there ate more bills from Holland tban there are f!'om 
FnDttw fpecie is farce in Franc~. and common in HolI~d a 
it then becomeI DECeffuy that the exchaD~ fhould nrc:. 
aacI that they ~ve for my (TOwn more than iiliyfour gros j 
othe.wife I Will DOt pan with it. aod vic~ vtrft. 

Thus the various turns in the courfe of ~xchange form 
aD acCOIIDt of debtor and creditor. which muft be fRquent-
1, fettJed ; and which the {late in ciebt caD DO more die. 
c:b~ by exchange, thaD aD individual can pay a debt b, 
living chan~ for a piece of fil,·er. 

We will (oppofe thattbere are but th~ ft~t~ in tho 
world. F~ :ipain and Holland; th~t fevenl iDdivid~ 
lI~ls ill SpaiD are indebtecllc France to the v..Jue of ODe 

huDCIftd thoufaod -marks of filver j aDd that fevenl indi4t 
viduals of Fnoce ewe ill Spain one hu~ and len thou. 
(and marks : Now. if fome c:i~umaance both in Spain and 
Fnace fhould caufe each fuddelily to withdraw his fpeci~, 
what will then be the co1lIfe of exchange 1 There two Da. 

bOlll will reciprocally acquit each 0theF of atl hUDdred 
thoofand marlS; but France will lill owe ten tboul'lncl 
IIIl1'ks iD Spain, anti the S~uds will lill have bills up
on France to the ~Iue of ten thoufand markt; wllilc 
Fr.ace will haw: DOlle ~t all upon Sp~ia. 

But if HolIUrd was ill a contrary fituation with refpttl 
to Franttw and in order to balance the account mul pay 
her tal thoufand ma.tks, tbe Ftalcb would have two ways 
of ~yiDg the Spaniards; eitfler by giving their creditoQ 
in ~paiD bills for ten thoufud marks upon their dmtors 
in Holland, or ~:re by fcadi .. g fpecie to tJae value of teQ 
thatlrand marks to Spain. . 

From hence it follows, that w~ a late has occafion to 
ftmit a fum of !DODey into moth« COUQtry. it is indiffer. 
~Dt ill the Dature of the thing, whether f~ie be cODveyt'4 
tbither, or they take bills ur exciwlge. The adv~Qtage or 
difadYaDtage Q£ there two IIldhocIs folely ~Dds Oil .aual 
cimamlaDccs. We mu:\ iDfluire which wiU yield mo. 
crOll ill Holland, mooqr curied thither in fpccie, or a bill 
.pOD Holland for the li~e fum. t 

p- a WlteJt 
• A lUrk is • wcipt of asht OUDCa .. 
t W'lda the t:tpaalc of ~ • .t iIl(arecc tW .. ~ .. 
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\'!hen money.of the fame fian-dard ~d weiglll in I;ranct 
}'ields monc}p of the fame ftandard and weight in Holland, 
\\'e fay that the exchange is at par. In the aaual Hate of 
fpecie,* the par is nearly at fiflVfoUl" gros to tIle crown. 
When the exchange is above fiftyfour gros, we fay it is· 
Jligh; "! hen beneath, we fay it is lo\¥. 

In order to know' ~he 10(s and gain of a nate, in a partie
u]ar uluaLion of exchange,.. it nluft ~~ ,confidereJ as debtor 
311d creditoT, a~buver and rellet. \\71leD the exchange is 
below par, it Jores "as a debtor, and P-ins· as a creditor, it 
l~f~s as a bu)Wer ~nd g~in8 ~I a fcJJe-r. It is obvious, it lQ~ 
as debtor: Suppofe, for example, France o,~es Holl~d a 
certain number of gros, tile fewer gros t~-,re are in a crown, 
the mf?re crown~ ibe has to pay. On tbe contrary. if 
Frant:e is ~reditcr .for a ~tain ~u~l.)er of gros, the lees 
nUl:Dber of gro~ th~re are in ~ c;rown, th~ m9fe CrOv.'RS ~ 
will rec;eive-. rfPe {late Jores alfa ~.s bl~yer ; for there muft
be th~ ~~ nUlDber of gros, t9 bu}p the fame quantit}, of 
merchandifes i and while the 4:~ch*nge is low, every Fr<;Dclt 
crown is w~h few~r IEos. For tile fa~ r,afon the Date 
gains as a feJIer :-. I fe)~ tnl ~rchaadi~ ~D Boll_ad for ~ 
certain nu~nber of gros; I receive (hen more crO\VQS in 
France, when for every fifty grO$ 1 rec;eive a crt)WD,.- thaft' 
I fhould ~_ ~f I received ooiy the fame c;rown for evefJ 
fifty four. The c~~rary. to t~is t~kes p)~ce in the ~~t 
Bate. If the Dutch are ind-ebted a cer&ain number of 
CrOWD$ to fra.nce, . they will gain_;- if tbey ~ owi~ to 
them, they will IQfe; if they fell, they lore, aDd· i.f they 
~uy, they gain.' _ ~ 

It is prQper t~ pllrfue tbi$ fomethiog farther. Whea the' 
ex~hange is b~1.ow par; for ex.a~.le, if i~ is at fifty iBAead 
of fift}~fourt it lhotlld follow, that, ~r~¢ on- fendin, biljt 
of exchange to Holland for ifty.foqr _hou(aRd crowns" 
COllld buy mercha~di~ only to- the- value of'fifty thOllfand" 
and that, on the other hand, the Dutch feading the value 
of fifty tboufan~ crowDS to Frall~e,_ might buy fikyfou. 
tboufaDd, which makes a differenco of '-M ; that is a lofs 
to France of mo~ than 1-1 ; fa that France wwld. be 0-

~liged to {er.d to H~lland 1-7 m~re i~ fpeeie or tOefCball" 
dire, than {he would do was the e-x~hang. at par.. --A_ IS 

the miftl1ief muft cOllftantly increafc: becawe a debt of this-
kiild:· 
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kind would hring. the e~change ftilllower,. Fra~ce would 
ilt the end be rUined. It feems. I fay, as If thiS Ihould 
certainly follow; and yet it does riot" becaufe ~f tI:e prin
ciple which 1 h2\g e- elfe\vbere eRabJllhelJ, ,,·hlch IS, tbat 
nates conftantly Jean towards a balance, in or(J~·r .to pre
ferve their independency. Thus they borrow only m p~o
portion to th~ir ability to pay, and meafure theIr bu)-.ng 
by wllat they fel! : And taking the example from abo\~eJ il
the exchange falls in France from fift},four to fifty), the 
Dutch who b\JY rD.erchandifes in France to th~ .value of a 
thollfand cro"ns, for "hich they ufed to pal' fift~~follr 
tboufand gros, would no\\p pay only fifty thouf~lld, if the 
French would confetlt to it. But the merchalldife of 
France will rife inienfrbly, and the profit will be lhared be
(,veen the French and the Dutch; for when a IIlerchal)t can 
gain~ he eafiJy fhares his profit: There arifes then a cnm
rnunicatioll of profit between the French and the Dutch. 
In ~he fame t))anner the French who ~ught merchandifes 
of Holland for fiftyfour thoufand gros. and who wben the 
excllange ,vcis at firtyfonr paid fOT (hem a tbonfand crowns, 
will be obliged to add 1-7 more in Frenth crowns, to buy 
the fame merchandifes. But the French merchant, being 
fen6bre of the Jor5 he fuffers, wiJ):take up lefs of the mer
chandife of Holland. The French and the Dutch mer
chant will tben be both lofers, tbe Rate will infenfibly fall 
into a balance, and the lowering of the exchange win Dot 
be attellded with thofe inconveniences which we had rea .. 
fon to fear. 

A merchant may fend his flock. into a foreign country 
when the exchange is below par, without injuring his for. 
tune; becaufe when it returns, he reco\'~rs what he had 
loft; but a prince. who fends only fpecie into a Ivreign 
country, \ylllCh never·can return, IS always a lofer. 

When the D'erchants have ~reat dealings in any coun .. 
try, the ~xchanse ~here infaJhbly rifes. This proceeds 
from ~~eLr er-tenng mto ,many engagem,ents, buying great 
quanh~les of merchandlfes, and drawing upon foreign 
~Ollntrles to pay for them • 

. A pri~ce may amafs great wealth in his dominions, and 
}'et [pecle may be really fcarce, and re1atively common j 

for mftancp.. if this fiate is indebted for many merchan-
c:r S difes 

• s~ boak ao. Ch3p. ~ t. 
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dires to a Coreiga country, the exchange will be low, though 
fpecie be {carce. 

The exchange of all places ~onftantly tends to a certain 
proportiont and that in the ,gery nature of things. If the 
courfe of exchange from Ireland to England is below par, 
and that of England to Holland is alfo under par, that of 
Ireland to Holland will be ftili lower; that is, in the com
pound ratio of that of Ireland to England, and that of Eng. 
land to Holland: For a Dutch merchant who can have 
his fpecie indireBly from Ireland by the way of England, 
will not choofe to pay dearer by oaving it tIle direa way. 
This, I fay, ought naturally to be the cafe: But however 
it is ~ot exaaly fo j there are always circumftances \vhich 
vary thefe things; a~d the different profi~ of drawing ~Y 
one place~ or of draWing by another, conftltutes the partlc. 
ular art and dexterity of the bankers, which does not be
iong to the prefe-nt fubjea. 

\Vhen a Rate raifes its fpecie, for inftance, when it gives 
the name of fix livres, or two crowns, to what was before 
called three livres, or one crOWD, this new denomination, "'~I .. 
which adds nothing real to the crOWD, ought not to pro- . 
cure a lingle gros more by the exchange. \Ve ought only 
to have for the two new crowns, the fame Dumber of gros ~ 
which we before received ·for the old one. If this does 
not bappen, it muf!: not be imputed as an effetl of the reg
ulation itfelf, but to the novelty and fuddennefs of the 
affair. The exchange adheres to what is already eftablifh .. 
ed, and is not altered till after a certain time. 

When a Rate, inllead of only raifing the fpecie by a Jaw, 
calls it in, in order to diminifh its fize, it frequently hap
pens that, during the time taken up in its paRing again 
through the mint, there are two kinds of mOlley; the 
large which is the old, and the fmall which is the new; 
and as the large is cried down, and is not to be received, 
but at the mint, and bills of exchange mull be confequent-
1y paid in the new, one would imagine then that the ex
change lhould be regulated by the new. If, for example, 
in France the ancient crown of three livres being worth in 
Holland fixty gros, were reduced one half, the new crown 
nught to be valued only at thirty. On tlJe other hand, it 
feems as if the exchange ought to be regulated by the old 
coin j becaufe the banker who has fpecie, and receives 

bills, 

.• 
q 
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bills, is obliged to carry the old coin to the mint, in order 
to change it for the new; by which he mull be a lofer. 
The ex~hange then ought to be fixed between the value ~f 
the old coin and that of the new. The value of the old IS 

decreafed. if we may call it Co, both becaufe there is ai. 
read)' fome of the new in trade, and becaufe the bankers 
cannot keep up to the rigo.r of the law.i having an inte~efl. 
in letting loofe the old COlD from their chefts, and being 
even fometimes forced to make payments with it. Again. 
the value of the new fpp.cie mud rife j becaufe the banker 
havinil' this, finds himfelf in a fituation, in which as we 
lhall i~mediately prove, he will reap great advantage by 
procurillg the old. The exchange tbould then be fixed. 
as 1 hav~ already faid r betweell the new and the old coin. 
l·'or th,:n the bankers find it for their intcrefl, to fend the 
old out of the kingdom; becaufe by this means they pro
cure the fame advantage as they ,-auld receive from a reg
ular ext:hange of the old {pecie, lha~ is, a great many gros 
in Holland, and in return a regular exchange a little lower. 
between the old and the new fpecie, which will bring many 
crowns in }t"rance. 

SupP4)fe that three livres of the old coin yield by the 
aaual exchange fortyfivegros t and that lIy lending this 
fame crown to Holland they receive fixty; but with a bill 
of fortyl1ve gros, they procure a crown of three livres in 
France, which being fent in the old fpecie to Holland, Hill 
yields fixty gros : Thus all the old fpede would be fent 

- out of the: kingdom, and the bankers would run away with 
the whole: profit. 

To remtedy this, new meafures muil be taken. The 
Rate which coined the new fpecie, would itfelf be obliged 
to fend great quantities of the old to the nation which reg
ulates the exchange, and by thus gaining credit there, raife 
the exchange pretty nearly to as many gros for a crown 
of three livres as could be got by fending a crown of three 
lines of the old fpecie out of the country. I fay, to neac
ly the fame; foc, while the profits are fmall, the bankers 
will not be tempted to fend it abroad. becaufe of the ex- . 
penf~ of carriage, and the danger of confifcation. 

~t IS fit that we fhould give a very clear idea of this. 
M. Bernc1r~, or any ot4er banker employed by the flUe, 
propofes bllls upon Holland, and gives them at one two 
or tbree gros higher than the aElual exchange; he ha; 

p- 4 made 
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_de a provifioll &n a foreip country by meaDS of the 01. 
fpecie which. 1m ~ contiDually been ~eftdins thit~er; allfl 
thus he has ralfedt~e exchange to tbe POint we have Juftraen.. 
tioned. In tbe mean time, by difpofing of bis billa, ht 
feize. 08 all the new fpecie, and obliges the other baDm. 
who have payments tb mat., to carry their old fpeeie tCi 
the mint, .nd, as he infenfibly obtains all the fpecit!, he 
Qhli8ts ahe other bankerl in their turn to give him bill, It 
a very high exchange. By this ft)eaDI. his proit in the 
end compenfatcs in a great mafUle for the lofs he fuffetecl 
at the beginning. 

It is evident, ,hat, durin~ there tnmfatiioDs, th~ alt8 
Uloft be in a dangerous crifis. Specie muft become eJ. 
tremely fcar£e, I. BeCiufe much t~e greateR part is cri~ 
down: A. Becaufe a pan will be rent into foreign t01J8. 
tries : a. Becaufe every ene will lay it up, as not being 
willing to 8iv~ that profit to the priDee. which be bopes to 
J"eceive himfeJf, It is da1lgeroDI to do it flowly ; and daD~ 
gerous alro to do it in too much bafte.' If the fuppofe4 
gain. be immoderate, the inconveniences incraafe iii pre
portion. 

W-e fee, from what haa been already {aid; that wbt'R l~e 
exchange is low~r than the fpecit t a profit may be Diade 
by f~nding it abroali i for the fame reafon, wlien it is high
er tban the t~ecie, t~ is ~ pr()fit. in caufing it to return. 

Bllt there )s a cafe 10 whIch profit may be Illade by fead .. 
ing tM {pecie out of the kingdom, w heh the exebange i_ 
at par; that is, by fendi~ it into a fo~ign country to be . 
coined o\per again. 'Vhell 1t returns, an advantage inay 
be made of it, whether it be circulated in the tountrY, or 
paid for foreign bi Us. .. . 

If a company has been ere8ed j~ a Aate with a prodig
ious flock. and this flock has in a few months been raired 
!wenty or twentyfive -times ~bove the original p~rchafe: 
If again the fame Rate tf'.ablltbed a hank, whofe bills we~ 
to p~rfotm the office of fpecie, white the nu~ary varue 
()f thefe biUs was prodigiolls in order to anfwer to tbe nu. 
merary value of the locks, (this is Mr. Law's frRem) it 
\yould follow from the nature ofthillgs, that thefe flocks 
and there bills would vanifh in thQ fame maftDer as they 
af{~fr, Slocks CadDot .t\lctanly be raH¢d tWeQty Of tWert. 

~y~\'e 
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tyfiye timel abOft their o rip I} nl~, ~itbGat giv~g a 
Jla_er of people the means ot procllldll.meafe ncllft 
in paper: Every one would ferk to fccure hi. fona .... 
and I. exchange offen the mol ~ .. way of removing it 
from bomt. or conveyinc it whither oue plares, ptople 
"o.ld iacefTantly remit a part of ,heir cifelli to the _ioft 
that regulate. tbe exchan~. A proje& for makin, ~Oft
linual remittaftces into a foreign COUDtIf, muft lower tbe 
exchange. Let us fuppofe. that at the time of the fyAom, 
in proportion to tbe ftandard and wei,ht 01 tba filvet coiu. 
the exchange was fixed It forty gros to the croWD; when 
a .aft quantity of paper became money, they were uDwii
Jing te give mote than thirtyuine 11'05 for a crOWD, and 
afterward. tbirtyeight. thinyfeven, &c. Thia proceeded 
Co far, that after a while tlley would give but eisht grOl, 
_ at 18ft, there was DO exchaJt«e at all. 

Th. exchange ought, in this cafe, to haye replated the 
proportiGD J)etween abe fpecie and the paper of ~~rabce. I 
fuppofe, thatt by tile weight and ftaoclard of the 6),·«, the 
~rf)wa of three livrea in 61wr was worth forty grOl, aD4 
tbat the C][chanp being Made in paper, the trown of three 
Jivres in paper was w'Olth only eight ~s. t~ dil"CftDCe 
was fOEr fifth.. The e~WA of three livre. ID paper w. 
then worth four fifths left tlaan the cro1m of three Un. ill 
~Iyer. 

.... I' I • • • 

C HAP. XI. 

Of llIe Pr'ttltii/VI .t I.r AtllIttI'IIl 'Wi/6 ~~/)ID I. M"", • 

. . Ho~ great. foever the e~ertion of authGricy haa 
bee!l m our tU!le~, wl~h re~pea to the fpecie of France, 
dunng the admlD1ftratlOft of two fucceflive miniAcn AiU 
it was vaLUy exceeded by the Romans· not at the 'tilDe 
when corruption had crept into their r;poltlic nor when 
they were in. a ft~te of anarc~y; bot when they were, " 
much .by thel~ w~fdom as their courage, in the fun rip 
of tltelr conftltutlon, after having conquered the cities of 
It~IYt and at the very time that they difputed the empire 
W Jlh the Carthaaioians. 

And 
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ADd here I am pleafed that I have an opportunity of 
examining more clofely into this matter, that no example 
may be talten from what can never juftly be called ODe. 

In the firft Pun:c war, the» 4S, which ought to be twelve 
ounces 01 coppel, weighed only t,,·o, and in tbe fecond it 
was no more than one. This retrenchment anfwers to 
wbat we now call the railing of coin. To take half the 
filver from a crown of liJ( livres, in order to make two 
crowns, or to raife it to the value of twelve livres, is pre
rifely. the fame tbing. 

They have left us no monument of the manner in which 
the Romans conduSed this ajfdir in tbe fira Punic war ; 
but what they did in the fecon~ is a proof of the moft 
~onrummaie wifdom. l'be republic found berfelf under 
an impoffibility of paying her debts; the as weighed two 
ounces of copper, an~d tbe denarius valued at ten affes. 
weighed twenty ounces of copper. The re~ublic, being 
willing to gain half on her creditor J, made the lIS of an 
OllDce of copper, and b}' this means paid the value of a 
denarius with ten ounces. This proceeding moil give a 
great 'hock to ~he Hate; they were obliged' therefore to 
break the force of itt as lvel) as the}· could. It was in it. 
{elf unjuft, and it was Ileceffary to render it as little fo as 
poHible. They had in view the deliverance of the repub
lic, with refpefl to the citizens; they were not therefore 
obliged to direct their view to the deliverance of th~ citi. 
zens, with refpea to eaCrl other. This made a fecond Rep 
neceffarv. It was ordained, that the denarius, which hith~ ., 
erto contained but ten alles, ihou-rd contain fixteen. The 
re(u)t of this double openltion was, that while the creditors 
Gf the republic loft one half,+ thore of individuals loft only 
a fifth;t the price of melchandifes was increafed only a 
iftb ; the real change,of tile money was only a fifth. The 
other confequences are obvious. 

The Romans then conduEted themCelves with greater 
prudence than we, who in our tranfatlions involved both 
the public treafure, and the fortunes of individuals. But 
this is not all; their affairs were carried on itl1idft more 
favorable circumftances than ours. 

CHAP • 
.. Pliny's natural hiftory, .1- xxxiii. art. 13-
.t 1"hey received ten ounces of copper for t\\'enty. 
~ l'hey recc.,"lvc-d fixtc:cn ounces of copper fur t,,-enty. 
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C HAP. XII. 

n~ Cirn-J .. cII i. 'lDjit~ ,I, R • ...u ~I_", IN ,.,- eI 
,kir SJlC;I. 

THERE was fGrlDer-lv very little gold and falvew 
in Italy. This country bas I~w or no mines of ~Id 01' 

filver. 'Vhen Rome was taken by tbe Gauls, they found 
only a thoufand* weight of gold : And yet the ROmaDS 
had facked many powerful cities, and brought home their 
wealth. For a long time they made ufe of Done but oop
pu money; anc! it was not till after the peace with Pyr
rhus, that they bad Siver enough to maket money; they 
made denarii of this metal of the value of ten affes,t or ten 
pounds of carper. At that time the proponion of filvrr 
\VIS to that 0 copper. as I to 960. for as the Roman de~ 
narius was valued at ten affes. or teD pounds of copper. it 
was worth one hundred and twenty ()UD~es of copper; 
and as the fame denarius was valued only at one eighth of 
an ounce of filver,§ this produc~ the above proponion. 

When Rome became miftrefs of that part of italy 
which is ne3reJi to Gr~e and SiciJ}", by degrees fhe found 
herfelf be!\\"een two rich nations, the Greeks and the Car
thaginians. Silver increafed at Rome i a!ld as ~be pro
portion of 1 to 960 between filver and copper could he DO 

longer fupported, fhe made feven! regulations with rcrpeQ 
to money, which to us are unknown. However, at the 
beginning of the fecond Punic war, the URoJDan deDarius 
wa-i worth no ·more th.n twenty ounces of copper; and 
thus the proportion between filver and copper was DO long_ 
er but as 1: to 160. The reduaion was very confirlerabJe. 
finee the r~public gained five fixths upon ~11 copptr money. 
But {he did only what was neceffarv 10 the nature of 
things, by eftabJilhing the pre. portion I between the mdal~ 
made ufe of as money. 

The 
• Pliny, I. xxxiii. an. 5. t Fmnlhemiul, lib. v .. dec .. t .. 
t F~in~emi~s, lib: v',~ecad,!t, l11ty ftruck. aUo, fa)'S tb: bmc audlOr. 

half d~b.rll, cal.ui qUlnaru, and qual'krs, caUed kJh:rcn. 
\ ~ eighth, according to Budzus, according to ollwr authors I fe~th. 
U Pliny', DaL hin. l. xxxiii. an. lJ- J 
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The ~;)~ which tenni~te A: §ra Punic ~-n. kfl tbe 
Komaos maRers or Sici;,-. 1 h~}' (0iHl ~tered Saardinia i 
~&awud$ tht'}- bc~.m to kDGW S~n ; and Ihu~ the qu~ 
lilY of r.'\·~r inc~.(cd at Ro.n~. They took mcaforcs to 
nciucc tk ~cta..rias (rom ,wcaty GIlDeCS to bleen, .. hic~ 
had the elka of putti.., aOC'3ItT proportion between fii
~f and copper; by th:s mOlDS the proportioo which ViS 

_foIe • I SO 160. ... DOW .Ide as 1 to Its. 

C HAP. XIII. 

,..~~. "';,1 ~'l}tll .. Me8IIJ ill ,., r.aw ef ,Ie E.,." 
IN t~ chuges made in ~ r~ie during the time 

of the republic. t~ procetdcd by di~.ni~iag it: The ~e 
JqlOCai in the people the knowledge of Its wm~ and did 
DOt pretmd ~o d«~.~e them.. Under the Emperors tbe!- pt~ 
~eeried by yay of albry., There princes, reduced to derpair~ 
ewee ~f their libenJties, foUDd tk:Dr~IYH obliged to de,tide * rpeele, aD inclire8 method. which diminiOaed 
• evil. without feeming to touch iL ~, withheld a 
put ot' the gift. and vet CDDcnJed the hand .~t did it ; 
ad, without fpealiDg 0'- tbe dimiDutiOD. of the p,v. W 01 
~ gratuity. it was rt.~l=d dimi .. iihed.. • 

\¥e eV~Q Aill fed in c~biDets a iiDel of ~Is. whie" 
are calicd pl~t~ ; :and are only piettS of cop~r co~~ 
with a thin plate ot" filver. ·fbis money is mentioned in • 
hgmftlt of the 17th book of Dio_t 

Didius _JOIQD lirft ~D to d~baCe" it. "-e find th~t 
file coin o( §COlnc.lI~ had an allay' of more tbm half; that 
of A~xaoJ~r Severus,! of two thirds : The debaling lill 
inCRafcd. till under GallieDllS,' DOthiug W~$ to 1M: Ceea 
'at copper lilvered o~r. 

It is evident. tI •• t fueh violent proceeclinss c:)uJd DOt 
tale place in the prer~nt age i • prince might c:kcei\'C him. 

• fel~ 
• Pliay'$ r:at~ b,a. t ~:t~,ii .. ~n~ al .. 
i Sft f.ther Jotlrbat~~ ,"i'~cc of m~'"Cbb, PIN, 1 ;.19. p! S~ 
t a~tna of t"tnuts 'lnd ~~~ .. 

_ ) See Say~~, PJ~ ~ .. c:h:lp~ 1 .. ~- ad Le JOt,ma! t~~ St~\·ms of ~~ :8th ~( 
~ 168,_ fin a di\rO\"(i)" ef ntty thoubnd IL~~ 

~ Set ~YOt~, !~~d_ ! Ib!d_ 



OF LA\VS. 

Ell d 1 Ii:> '. 

C HAP. X IV_ 

MUSCOVYwooldM~d~fcencRd from its det. 
potic power, bDt could J!at. The ell~blllhment of cO.!ft

IDttc~~~nd~ on !hat 01 the exChtlD&e1 and the tr.oraBioos 
of e~change ,,-tte iDconJiBent With all its laws. 

In 1745t the: ennuI IMde ~ law to expel the Je.-s b~ .. 
~ilure they remitted iato f~ ~tnes the (pecie 0( 
tbofe who w~rt: banilhtd into Si~a. as well as tha~ 0( 
lo~ignns adCrtai.d i. Iatt _vK~_ A! all the fUbjeas 
of the empire are n.ves" they QD neitba- go ab,e.1I thall
(eJva. RGr f~ tl~y their e,"6s wit .... per-Ln. The 
ell:cbaogc which liVes tb9l" lDean of remitting ... 
fpeeie Irom 011& country &0 InGllM:r, i$ ahae4'ore e...-., 
iDCOlt:~i~ with the ~,.'S of ~iorco\'y. 

Commerce itlclf is iacoofifteat wit.il tilt. RuBiat ..... 
The) peoP~ Deof nC'Ompofed oaly of O~VCl ... ploytJII ia agli
cu um:. iIlllQ Ia~ called ettlefiaAu:c, or P_ •• It •• 
are the I~rds uf ahoCc O.vn : There is thcr, ~ Wt ,. 
the tllird cflale, wbic;~ 0...- Ie • tGlDpoMci. of .fd Iltit'l 
aad IHlcl\~t$. . 

CHAP. 
• (!alp. 16. 
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C HAP. XV. 

7N hlllli~~ .., /NIl c .. 't;~$ i. IIM.,-

THEY hoe JUde laws in Come parts of Italy to 
,revenl fubje8s from Ceiling their lands, in order to remove 
their fpecie into foreip couDtries. Thefe laws may be 
peel .beD the riches of a late are (0 COnD~aed with the 
COWl try itfell: that there "oDld be great difficulty in tliDr. 
ferria& them to another. But finee, by the courfe of ex· 
change. ric~ are in Come degree iodependent on any par
ticu�ar late. and finee they may with fo much eafe be COD .. 

~ed f,om one country to another; that mud be a bad 
law which will not pei mit perrODS for their own interefl 
to difpofe of their laads, while they can difpofe of their 
money. It is a bad bWa becaufe it gives ~Q advantage to 
JDOY~le e&eas. in prejudice to the land. becaufe it de. 
las flraogas from fdtling in the counuy. and in {han. 
hccauCe it fA').1 be eluded. 

C HAP. XVI. 

!H A-#letcl • s,.,~ ..., Dnicw fi'UI B .. I~rl • 

. THE banker'! bufinefs is to change, Dot to 'I~nd 
JDODey. If the prince make5 ufe of them to exchange his 
f~ie, as he Rever does it but in great affairs. the leaft 
proit he can give for th~ remittance, ~omes ~oDfider
able; and if they demand large profits, we may be certain 
that tbue is a f.ul~ in the adminiftration. On the COD

truy, when they are employed to advance fpecie. their art 
coofiis in pr~uring the ~ateft profit for the ufe of it, 
without beiDg liabJc to be charged witll ufury. 

CHAf~ 
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C HAP. XVII. 

Of PaM;,- 1'"". 

SOME have imagined that it was for the MYD .. 

tage of a I~te to. be iDde~ted to ilfelf: ~bey t~ou,ht tb • 
• his multiplied fiChes by Increaling the clrcu)auoD. 

Thofe who are of this opinion, I believe, confounded a 
circulatiDg paper which ~re(ebts mon~, or a circulati", 
PlF which is the lip of the profits that a comp~Dy has. 
or will make by commerC'e, with a pa~ which reprefents 
a debt. The two lirft are ~xtrelDely advaatageous to abe 
late : TM Jaft can Deger be fo ; and all tbat we can ex~ 
pea from it is. that individuals have a good fecurity frGlll 
the go\-emmeDt for their ~ymeDt. But let us fee the in. 
conve. .. iences which refult from it. 

I. If fo~i&Ders poffefs much power ,!bich ttprefents & 
debt. they annually draw out of the DahOn a conlitlerahlc 
fum for the i Dterel. . 

sa. A Dation th.at is thus perpetual)}~ iD debt. mul have 
the exchange very Jow. 

3- "rhe taxes mfed for the payme.'\t of the interefl of 
the debt, Me a hurt to the manufaaurers. by railing the 
price of the artificers labor. 

4. It takes the true revenue of the Rate from tbore who 
have .Bivity and iDduftry, to convey it to thf. indoleat ; 
that is, it give$ the conveniences of labor to thore who do 
not labor, and clogs with difficulties the induflrious artifL 

·fhefe are its incopveniences: I know of DO advan~ . 
tages. Ten perfons have each a yearly income of a thou
fand cro\\-ns, either in land Gr trade; this raiCes to the D~ 
tion at five I" ctllt. a capital of two hundred tlaoufancl 
crowns. If lhef~ ten perfons employed the half of their 
inco~. that is five tboufand crowns, in payin& the inter
eft of an hundred thoufand crOWDS. which they had Lor .. 
rowed of othen, that would be only to the fbte as two 
hundred thoufilld crowns j that is. in the lanpage of the 

Al&cbraills, 
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Algebraill~J ~oo,oeo crownS-1OO,OOO crownsXl0o.0acj 
crown~- iOO,OOO crowns. 

People are throwa perhaps into this error, by refleaing 
that tbe paper which repr~fents the debt of a nation is the 
fign of riches; for none but a rich Bate can fupport fuc~ 
paper without falling into dec.ay. And if it does not fall •. 
it is a proof that the Rate b~s other riches befi4es. They . 
fay t~at -it is not an ~il, hecaufe lMte are refC)u~es ~gainft 
it i aacl that is an aciftftta.ge, -betaufe tI1efe ref01lKe$ Ni. 
paCs the evil. . . 

,:" '4" j _ L If J.- i 5 5 I • t ,,-:' 

.... 

C HAp. X\tIl.ltt 

fJj'. P..,lIItfIi ., PilJlic bHt1 • 

. IT is il~e~·-·; that t'here thould be a .ptoPOttf()U ~ 
Lt!t\f~n tbe Rate a~:editot. and tbe nate as debtor. The i 
nate may be a creditor to infinity, but it can only be a , 
t!ebtot to a certain degree; and when it furpalfes th~t de4 
greet file tide of creditor vanilhes. . 

If tbc credit of the Aate has nevet received the leal 
blemifh, it may do wbat has beetl fo happily ptaaifed in 
one of the kingdoms* of Europe; that is, it may acquire 
a great quantity of fpecie, and offer to reimburfe ever>· in
dividual,. at 1eaft if they will not ~educe their interell. 
When the Rate borrows, the individuals fix the interell ; 

. 1Vbcn it pays, the intereft for the future is fixed by tbe 
latt. 

It is not fuflicient to reduce the interell : It is nece{f~ry 
to erect a fmking fund from the advantage of the redutlion 
in order to pay e.\·ery yeat a part of the capital ~ A pro
ceeding (0 -happy", that its fuccefs incr.ea-fes -every day. 

'Mben t.he credit of the nate is not entire, there is a new 
te1~n f?f ende2voring .to form. a £inking fuud, becaufe thiB 
funt! .be~g once eIlabllllied, Will fo~mprocure the public: 
conilden.ce. . 

If tbe !tate is a republic1 the g.overnment of which is ia 
its o-wn nat~re cORfiften; with its en.~e~ing into ,roje61s. of 
a t~n~ duration, the .ca{'ltal of the fi!lkmg fund may be 111-

confiaerable : BItt It ~s necelfary In a lnonarchy for the 
capital to be much greater. · 

~. The 
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2. The r~lation. ought. to be fo or~erul, that all the 
fubje8s of the late may fupport the weIght of tbe e ..... 
Jifhrwant of there fundi, betaufe tbey have all tbe weight 
of the eftablifhment of the debt: thus the creditor of the 
nlte, by the fums he contribwn. payS himfelt. . 

3. There 3~ four ~Jalfes of men,' wh() pay the debts ?£ 
the Rate : The propnetors of the land. thoCe engaged In 
trade, the laborers and artificers, and in fine, the aoauitaats 
either of the 1late or of private people. Of there iour 
cJaffes the Jaft, i~ • care of neceRity, one would imagine. 
ought Jeal to be {pared; be£aufe it is a clafs entirely pa(
Jj\ye, while the Hate is fupporteo by the a8ive vigor of the 
other three. But a~ it cannot be higller taxed without 
deAroyiog the~ public conbdence. of which the late in 
general, and thefe three claffes in particular, have the ut
moft need; as a breach in the public faith cannot be made 
on a certain Dllmbet of f~bjeas, \\'ithotit Ceeming to be" 
ina~e. on all; a~1 the clafs of creditors ~s always the molt 
f!xpofed to the .projeas of minifters, and always in their 
eye. and under their immediate infpe&ion, the late is 0.. 
~li~ .to. ~ive them a fingular proteaioD, that the part 
whIch IS Indebted may never bave the leaR advantage ovet 
that which ii the' creditot • 

• 

- I 

C HAP. Xix. 

t)j I~"d;ng 11'011 Illtlr~jI. 
, . . 

" . SPECIE is tbe fig}1 of value. it is evident, that 
he .w~o has occafion ,for thlS. fign ought to pay for the ule 
of It, ~~ ~eU as. fo(, every thmg eIre th~t he has oeeafion 
~r. All the dtfreren~e IS, ,that other ~hlDi.S may be either 
111~ed or bouibt; w~lHl money, which IS the price of 
thll.lgs, can onJy be h~redl' II!d not b~ught. it • 
. To lend money Without tntereft, IS certamly an aaion 

Jaudable, and extremely good; but it is obvious that it Is 
only a eounfd of religion, and ntlt a civil law. • 

VOL. II. F In 
"-!. lVe fpeak not her: of gold l:td filver confidered as a D1ercbandi~e. 
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In order that trade may be ftllCefsfu))y i:arried on, it is 
neceffary that a pr~ce be fixe<l on tIle ufe 01 fpecie; but 
this price fhouJd be ,·ery inconfiderable. If it be too higb, 
the merchant \vbo fccs that it will coR him more in interet 
than he can gain by commerce, will undertake nothill. 
If tbere is no confideration to be paid {Of the ure of (pecie; 
nobody will lend it; and here too the merchant will UD. 

dertake liothing. 
1 am miftaken when 1 fay nobodY'will lend: The af. 

fairs of fociety mul ever make it neceifary. Ufury will 
be efbblifhed; but ,,,ith all the diforders with which it 
has been conflantly attended. 

The laws of Mahomet confounded ufury with lendi~ 
upon intereft. U fury increa~es in ~·Iahometzn rO\10tries, ill 
,aoportion to the feverity of the probibition. The lender 
lDdemnifies himfelf for the danger he undergoes of fuffer. 
ing the penalty_ · I 

In tbore eaftern countries, the greateR part of the people i 
are fecure of nothing; there .. is hardly any proportion be. I 
tween the aBual pofft!fJion ola fum, and tIle Ilope of re. , 
ceiviDIJ it again after having lent it : Ufury then muft he 
raired m proportion to the danger of infolvenc)· • 

.... • 

C HAP. XX. 

THE greatnefs of maritime ufurv is founded 011 
two things: The danger of the fea, which· mikes it proper 
that thofe who expofe their fpecie, fhould Dot do it, with. 
out confiderable advantage; and the eafe '¥ith wbich the. 
bClrr~wer, by the me~s of commerce. fpeedily accomplilbes 
a varIety of ~reat affairS. But ufury, with refpeB to I~ 
IDen, not being founded on either of there t\yO reafODS, 1$ 

either prt>hibited by the legiflators, or, what is more ra
tionaJ, reduced to proper bounds. 

CHAP. 
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C tl A P. XXI. 

Of In4i.,1J C .. ,rtJil ••• tlllJ~ S'IUI If uJ-r:1 .s •• , Ik R ...... i. 

- BESIDES the loans made for the advantage of 
commerce, lbtre is lill a kiJld of It'nding b}~ a civil COD~ 
uaQ, from whence reiu!ts intereft or ufury. 

As the people of Rome increafed every ~ay iD power. 
tbe magiftrates fought to in6nuatt themfelves into their 
fa\·or by ena8ing fueb laws as were moil agreeable to 
them. They retrenched capitals; firll lowered, and at 
length prohibited interell; they took away the power of 
confining the debtor's bodr: In lin:_ the abolitio!, of debts 
'vas co~tended for, whenever a trIbune was dlfpofed to 
rcnd~r himieif popular. 

l'heCe continual changes, whether m.de by the laws, or 
by the plebifcita, naturalized ufury at Rome: For the 
~reditors fee~ the peot1e thar debtor ~ their IegiOator 
and their jadge, had DO oageF any confidence in their ~ 
greetcents ; the people, like a debtor who has loft hi. 
credit, could only tempt them to lend by aUowing an ex. 
orbitant intueft; efFeciaUy as the la",-s applied a remedy 
to the evil only from lime to time. while the: complaints 
of tbe ~ple were continual, and CODfbnt~ -. intimidated 
the creditors. This \\-as th~ cauie that all honell mge1 

of borro\ving and lending were abolifhed .t Rome. and 
tbat the moft monftrous ufury eftablifhed* itfelf in tbat 
city, notwithflanding the ftria prohibition aed Ce\-erity of 
the law. 

Cicero tell~ us, that in his time intereft at Rome was at 
thirtyfour ~r (tnt. and in the +pro\'inces at fonyeight. 
This e,·il was a conf~quence of the feventy of the bws 
againft urury. Laws excefftvdy good are the Couree of 
exceffive e\-ils. The borrower f~UDd bimfelf under a ne~ 
ceffity of paying for the inlcreil 01 the money. and for the 
danger the creditor underwent of CoHering the penalty of 
the law 

~I CHAP. 
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C HAP. XXII • 
.. 

'IN fllJU Suj,8 ~",;",J. 

T HE primitive Romans had not any laws to reg
ulate the nte of uforv.- In the corneAs which arore OD 

th.s fubje& bet\vten the plebeians aDd the patricians: el"U! 

in the tf~ition on th~ MoIlS Sdca. nothlDg was alleged 
on the orie hand but promiCe. and on the othu but the re
verity of cOlJtraa!. 

~ , 

They then only followed privatr agieement". which I 
belieYe were mol commonly at twelve ~T coat. ~~ " ••••• 
M, nafoD is, that io the tanci~t JaD~I~ of the Romaos~ 
mtereft at fix ta em .. was c::lled half urury» and inteRfl 
at three ItT ceat. quart~ urury. Tot~1 ufury muflthere
fore h~ye been iDttt~!l at twelve I!r Ct.'. 

But if it he ~Iled. how fuch gre£t int~ft could be f!f
.alifhed amongfl a people almo. without commerce? t 
aaC1ftr, t~ this ~ple heiDg very ofteu obliaed to go to 
wv withoot pay. wen: tinder. frequent n~SIY of bor .. 
JeWing: And as they inceffantly made uppy expeditions. 
they W~ commonly vny abJ~ to ~y. This IS vifible 
from th~ recital of the canteR wbich arofeoo this rubj~; 
t~y did not difagree cODttrning the avarice of creditors, 
but r~id that tbore who ~omplaiDed might b:ye hern able 
to paYs had they lived in ~ morei rqular manner. 

IPChey then mad~ law~ which bat! only an in&l~~ce on 
the prefem fituation of aff~irs : They ordained. for in~ 
lance, that thore .ho enrolled tbemfelves for the war they 
w~re en~ged iDs O!Ollld Dot be molded b}· their cre~itors ; 
that thole who wne in priCon lhoQld be (etat liberty; that 
the moil i • .di~nt (b,,\:!d be fent into the colonies j and 
ft~letimes they opened the p~Mic treafury. The people. 
~Jng eared of their prefent bunh~.~. became app~red ; 
and as they requi~ nothing for the future. the fenate 
-ere far from providing ag:&inil it. 

• l!(~ry ~"ld rnktt'fl amonx the RolIW's fivairi,,~ t~ f.uu th~g .. 
t Set Dinn'ttlu$ Haii~ ","1.0 Iw Jctclih-...J It Co ,,"~II.. 

At 

t tr!ur~ iet;\,lfa."- l~··"b."S"- 'l~dnnt\.'""S, ~~ t~ {~"'~Dl litl~ of tbr: di~~ 
an,l coJ\"S on u(ur\-, .d ..:-lpcca..Uy the l?dl !:",., .. , , .... ,'h ,he ,lUl~ if .. ck u{"ris, 

~ ~~ :\pPtU~- iJK .. :~h ou L~:' l\lbj«i iu Dioo)*tt~ Hlliam.s{_· 
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At the time when the fCDate maintained the CIure of u
(Ury wiah (0 mu(h cODlan~y. tbe RomillS were cliftin. 
IlIiihed by an ~X!~ love of fru~ity. powerty and mod
erati~n : B\lt the coolitQtioa was filCh, tbat the principal 
citjz~nl aloae fupporled .11 the expeniH of lOyemlDtftl, 
while the common people paid .othing. How 1~ waa 
it poOible to d~priye the former of lhe liberty of purfu:n, 
their debtors, aDd at the fame time to oblig~ th~m to ~:<e
cute their officn~ and 10 r.,ppon the "public amidi its 
mol preflinc neceflities 1 ' 

Tacitus f~)'., that the law of tbe tw~I\~e tables fixed the 
i .. t~ft at one flU COlt. It is evident that he was .if. 
tat~n, aad that lie took another Ilw. of which I am ~i .. 
to rpe~k. for the Jaw of the (,,--eive t.b~s. If tbis h~d been 
nr1atecl in tbe law of the twel\~ tabl~. why did the)- not 
mike ufe of its authority in the difputea whieh afterwards 
alofe betweat Lbe crediton &Dd~tors ? 'Vf! ijnd not aDy 
,~ftige of this ~w upon JendiDI at iDt~~ft; and let us 
have bllt ever Co little lDOwledp of the hiftory of Rome. 
1re fUll lee that.a law lile this could ~V~ be the work 
of tbe dccem'fin. . 

The Liciniao law, made .~ightyfiYe rnl~ .fter the law 
or the twelve tables. wu ODe of tbore temporary I~.I of 
which .. e have rpok~D. It ordaiDed, th.t ~hat had beell 
pmd for iDt~ft fh~1lld be deduW frOID the principal. and 
the reA difcbarged by three ~qQal p~}-ment$. .. 

In the yen of Rome 391. the tribun~s Duillius and 
Meneniu5 caufed a law to be paffed. which r~uced the 
intereft. tot one flU c~.,. JIa 4..... It is this Itlw which 
TacilDst confouDCIs with tbe la. of the t~lye tables. anti 
tltis was the fira ever made by the Romans to fi x tIk! Rt~ 
of Interet. T~n reus aft~r,~ this ufary was reduced one 
WI ;1 aod in tbr cDcl aatird, .boliOaed it UMI if we may 
Wieye lome sutbors whom Livy had h,d, this was under 
the conrulate (\f -C. Marciu$ ~utilillS anel P. Servilius. in 
the year of Ror.-e 413. 

~ 3 It 
• In tne )~, of Itc)~n~ 318.. rtl .. Li;. .. Iif. 6, 
.. Ulliciari~ uluta.. T:! .. Li:-.. I:> .. ,.. t AMallib .. 5 .. 
\ ... U~c!tt the con{ubt\. ... of L .. MaGlius ToRt uatus aud C .. Pl~ut'us. acc:)rd!n& 

to 1 .. L'~" I'~" 7.... ~s i~ the bw IKaltioDtd by T'Kitus. ~n~ .. iib .. 6 .. 
U SmUWKAna ulur.ao. ~ As TK'l~ bY$, Aanal .. I.bo. ~ 
• Tha, I.w was ~W ~t the inRloce of M.. ~nuci\lS, uibuoe of th: 

~plco. T~. L:i .... fit .. i' t-:;.. •• .., L~ tKJ. - .. 
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It fared with this l~w as witb all tbofe in which tbe leg. 
iOator curies things to exc~rs: An infinite number of 
ways were I(,UDd to elude iL The)· ~na8ed therefore man, 
others to conE~Ib. correa and t~mper it. Sometimes they 
quitted- the laws to 1'Ollow the common praftice, at other. 
tbe common pra8ice to follow the I~ws; but, in this Qf~ 
cuftom eafily prey~iled. \Vhen a man wanted to borrow. 
he found an obfbcle in the very law made in his f3vor j 

this law mQil be evaded by tbe perCon it was made to fuc. 
cor~ and by ,be periGO it cllndemoed. Sempronius A.fe .. 
luss tbe prZlor t baving ptrmitted the tdebtors to as ill 
conformity to the Jaws, W~ tOain b}p the c~ditors for at. 
tempting to re\1tive the memory of a fe~·erity that could no 
)~r be fuppcned. 

UDder Sylla, L. Valerius :Iaccus made a Jaw, \vhich 
foffered iDtereft to be at three /J~r elld. /MT all • .,.. Tbii 
law the mol mod~Bte. the moll equitable ever made on 
this account by the Romans, is di (aFProved by Patercu
_0$.\ But if this law was neceffary for the adv~lage of 
the republiCs if it was of fervice to ev~ry individual, if it 
form~ an eary communication between the debtor and the 
cRditor,. it could Dot be unjuft. 

He p~ys lean, fays Ulpi4llD,6 who pays lateft. This de .. 
~ides the queftion whether intereft be Il\vful; that is, 
,.hether the creditor can fell time, and the debtor buy it. 

BOOK 

• V~:i jam mOR f\rllus ftUPtulIl erat. .tfpJJn ,,. tIt m7l1 ~, IiI. i .. 
t Pc.:ni6t.~ Iegib11S ague. nlJHa!~. ,Ie ciuil ;t'-'r~ :~ .. 1 .. and 1M tJi .. 

u.t !I Li:J<t I~.- 04-
t In t~ }'df l r Rome, 66,. 
~ r.1"ti.l-t 11,p! •• ,., , .. crtlit,tri/tas f"IIJr •• :N/.Jri iW§u., Ii) .. ! .. ~me 

authors ha~e int~rpRkj this patrage,. as if W taw of Flaccus had ortiau~ that 
~y fholild only pay a fourth of ~ principal; but, in my opill::ln, this was 
nOll~ Imguag~ of the utin authof'jw Whcrl b~ qUdhon ~3$ in rdalion to . 
~ lcducing of debts. ~Y made ute of the word~ fUti,ljas, "itJ:J, &c .. to fag
~aty the utu,:! , and k,h. t;.ars, I!\d fUTI. ~r.!, to P'>int out the capital.. ,. 
'They Dude lhe conful Val~rius the author of a law, which would tearedy 
ha~j~ bttn mad~ by a {ed~tious tribune.. 3.. This ,vas in the hat of a civ i1 war. 
~t a thue what it ,,·u mediae}" to Dlainbin the public cl':dit, not to ddUof 
It; a civil ,va!, in (hort, that had DO Idation t~ the abolitioD of dcb~. 

~i L~ .. la .. If. de verb 6g~\if. . 

. 
! 
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BOO K XXIII. 
OF L~"S IN THE RELA'll()N THiT BEAR 70 111£ NUM. 

BER 01 14"-H4BITANTS. 
==-- -.-----~-=-:::..:.--=-----.----,~ ~~-. -... ~ - - -- '-~;;'::';::'::':::::':::~==;"=':==- - - -- --

C HAP. I. 

IJf .11£11 Q.tI 4"i.tlls 'Uti,,, r,r/~&.9 Ii ~ ~"llllliJliCQI;'. If ,bt;, 
SI:fCits. 

DUIGHT of human kind, * and Itods above, 

,-..tall vf Rom~) rropitious 2uten of L9Ye ! .. • .. • 
l'c.r ""hen ~ ri6ng fpring adorns tht JnC1d. 

And a new [ceoc: of nature b .. ~ difplay~d i 

\\-bm teaming buds, and cheerful g~~s appear. 

And wdl.~m gal~ unlod the lazy yar • 

Tt.! joyous birds the walcome lidl ~:\: preis, 

\Vholc nati\ .. ~ fungs thy gmie1 ~~ confetS : 

l'hcn f~vage bea!ls bound o'er their flight\.-d fODd, 

Struck ,tith thy dalls, and tempt the raging flood: 

All nature is Llty gJ't, am, air 3nd fea ; 

Of all that breat.'lcs the various progeny, 

Stung with delight, is goaded on by the~. 
O\~r barrm mountains, o'er tt.e Bowery plain, 

The leafy {orens, and the· iiquid main, 

Extends thyuncont~l~d. and bou..'ldleis reign. 

1:1u'"Ougb all ~ li\-ing ~gions thou doft move, 

~d fcatlc:r!ft 'Vhci~ thou golft, the kindly feeds of lovr. 

The femaies of brutes have an almofl conftact fecundity. 
But in the human fpecies, the manner of thinking, tile 
charaaer, the paffions. the 1lilmor, the caprice, the idea of 
pre£erving beauty, the pain of childb~ring, and the fatigue 
o~ a tao numerous family, obfirua propagation a thoufalld 
chfferent ways. 

~ 4 CHAr. 
• D,,"dt!\'~ tllCL 

# . 
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C HAP. II. 

()f MII";lIl'· 

THE natunl ob)igati~n of the father to pro"i~ 
f~r his children has eftablifhed marriage, which ma~~ 
known the perfon who ought to fulfil this obligation. The 
people" mentioned by Pomponius Melat had DO other way 
of difcovering him but by ~efemb)ance. 

Among civilized nations, the falbert is that perfon oq 
whom the la~s, by the c~mony of marriage, have fixed 
~his du~y, becaufe they find in him the man they want. 

Amongfl. brutes this is ~n obligation which the mother 
~an gen,eraily perform; but it i~ much more extenfive a~ 
m~ngft men. Their children indeed. have ~afon j but 
tillS comes only hy ~oy{ degree~. It IS not fufficient to 
nouriQt them; we muft alfo dlreQ them : They can al. 
~dy live; but they cannot govern themfelves. . 

Illicit c9njunaio~s contribute but little to the propaga .. 
tion of the fpecies. The fa:be~ w~o is under a natural ob. 
~igatio~ to ~ourith and ~ucate his child~, is not her~ 
fixed ~ and the' mother, ~ilh whom theobligatioQ remcUns. 
finds a thollfand obftacles kom {hamel remorfe. the con': 
:1lraint of her fe~, and the ~igor of la,!s» ~ J.efides, lh~ 
generally wants the mean,. . 
. W ~men who bave f!lbmitte~ to a p.ublic protl!tution~ 
cannot ha\re the ~onvenlency of educatlgg tb~lr chIldren : 
TJle trouble of education is incompatible with their Ra. 
tion; and they are Co ~orrup·, t~at they have n~ proteai~~ 
ffom the law.' . 

It follows from all this, that public eontinence is natur .. 
~l~y ~onnec~ed wi~h the propapti~n ~f tbe fpeciee. . ' 
.' . 

• 

C HAP. III~ 

91,h, C.1UI;';~. tJ C'i/~'''':ft .. 

I T is a diaate of rtafoD, that when there is a Diar. 
\ t'iage, children fhould folIo,,! the nation or condition o~ 
\ the 

~ ~he ~~r3mantcs. t L~b. I. cap. 8. t Pa~eft'laem IlUpti& d~nftran,-
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the father; IOri that wbca there is not, they an helone t~ 
the mOlher (II! ft}. • . . 

• a 

C HAP. 1\'. 

'\ Of F.III;li~s. 

IT i$ alma! ~very where a cuftom (or tbe wife tq 
pars into tt4e famiJy of the l:1vlband. The conlrary is with
~Ut any inconveniency eftablifbed at Formofa,t where the 
hulband enters into the familv of the ,,·ife. 

This Jaw, which fixes the t~mily in a fucceflion of per. 
fons of the fame fex, greatl)· contributes, independently of 
.he firft motivc::;, to the propagation of the human fpecies. 
The family is a kind of propeny : A man who bas chil. 
dren of 2 fex which does not perpetuate it, is ne'oer Catif. 
tied if he has not thofe who can render it perpetual. 

Names, which give men an idea of a thing, which one 
would imagine ought not to ~rifh~ !te extremely proper 
"0 iofpire every family with a deurc of extendiollts du. 
ration. There are people, amongfl whom names d inguilh 
families; there are others, where they only diftin;uilh per. 
f~ ; There 18ft have not the fame advantage as tne fOl1JJCrf • 

• 
C HAP. V. 

Of ,)~ Itveral Orders of la'W{.l "i~l. 

LAWS and religion fometimes enabJiOa many 
~inds of civil conjunBions ; and this is the cafe amongil 
the Mahometflns t where there are feveralorders of wi\'es, 
tbe children of whom .re acknowledged by being born in 
the houfe, by civil contraCls, or even by the flavery of tbe 
mother, and the fubfequent gratitude of the father. 

It would be contrary to re.fon, that the law fhould fiig
JPatize tbe children for what it approved in the father. AU 
there children ought therefore to fucceed, at leafl if forne 
reafoD does not oppofe it, as in Japan, where none fucceed 

but 
. • For this rearon, among nations that hal"~: navCl, th~ child elmoR alway' 

f~llows the ftation or condition of the mother) .. · 
t Du Halde.t tome i. p. 166-
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kt the children of the wife given by the emperor. Their 
policv demands that the gifts of the emperor fhould not 
be too .muc? divided, be~aufe ~hey fubjel:l: them to a kin4 
of fervlce. )ll~e that of out anCient fiefs. 

... 

C H J.\ P. \TI • 
... 

OJ Laws iIJ Relation 10 BIlJlards. 

IN republics, where it is neceffary that there fhould 
be the pureJl Illora)s, bafiards ought to be JDOre degrade4 
than in monarchies. 

The Jaws made againfl them at Rome were perl13ps too 
fevere. But as tl1{~ ancient illfiitutions iaid all the citizen! 
1:nder a neceffitj' of tnarrY'ing; and as Dlarriages,were alfo 
foftened by tIle .permiffion to repudiate, or rnake a divorce; 
nothing but an E~xtreme corruption of manners could lead 
theft] to concubi nage. 

It is obfervable, that as the quality of a citizen was ct.. 
ver}T confiderabl(~ thing in a democratic go\'ernment, where 
it carried \vith it the fovereign po\yer, they frequently 
made law~ in refpea to the {late of baflards, whicll had It!f$ 
xelation ttl the thing itfelf, and .to the honefty of marria!~et 
than to the particlllar conftitution of the republic. Thu, 
the people have f{\l!letilnes admitted baftards into the num. 
ber*" of citizens, in order lo jncreafe their rower in op~ 
pofition to the great. Thus the Athenians excluded ,baf~ 
tards from the priyilege. of being citizens, that they might 
potTers a greater fhare of tIle corn fellt tllem by the king of 
.EgYl)~. III finc, Ariftotle informs us+ that in man)' cities 
\vhere tllere was not a fufficient number of citizens, their 
bafiards fucceeded to their poffeflions; and that \vben 
t:llere was a pr-opcr l1umber. they did not fucceed. 

C HAP. TIll • 

. OJ the Fatber's Con/ent 10 l'IIarriage. 

THE confent of fathers is founded on their au
tllority, ,11at is, on tllcir rigllt of property. It is a.lfo 

founded 
~ Arin.ot1~'s Politics, lib. 6. t Ibid. ,lib. 3, cap. ijl. 
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founded on their love, on their rearon, and on the ur.~er. 
tainty of tbat of their children, w hom youth c.onfines 10 a 
Bate of ignorance, and paRion in a ftat~ o~ eb~lety. 

In the fmall republics, or fingular 1Oftuutlons ~Iready 
mentioned, they might have laws which ga\'e to magl~rates. 
that right of infpeEtion over the marriages of the children 
pi" citizens, which nalLlre had already gi\'en to fathers. The 
Jove of the public might there equal or furpafs all other 
Jove. Thus Plato ,vould have marriages rcgu)ctted by' the 
magiftrates : Tilis the LacedCl!monian magiftrates perform-
ed. 
. But, in ..:ommon inftimtions, fathers ha\'e the difpofal 
of their children in marriage : Their prudence in this re
{pea is always fuppofed to be fuperior to the {lrudence. of 
a flranger. Nature gives to fathers a defire of procurIng 
fucceffors to their childr~n, ".hen they have aln]oJl loft 
the defire of enjoyment themfe1ves. "In the feveral de
grees of progeniture, tbey fee themfelves infenfibly ad\'anc
ing to . a kind of immortality. But wbat muft be dODe if 
oppreffion and avarice arife to (ueh a height as to ufurp all 
the authority of fathers? Let us hear what l'homas Gage* 
fays in regard to the condua of the Spaniards in th: V'-I"P eft. 
indies. . 

" l\ccording to the number ot the fons and daugllters 
that are marriageable, the father's tribute is ra~fed and in
creafed, until they provide hufband and \vi,,"es for their 
fons and daughters, who, as foon as they are married, are 
c~ar~ed with tribute; wllicll that it rna)' increafe, tIley 
~111 fuffer none abo\"e fifteen years of age to live unnlar· 
r~ed. .Nay, the fet time of marriage, appointed for the In .. 
dlans, IS at fourteen years fOIr men, and tbirteen for the 
women, alleging that the}' are~ fooner ripe for the fruit of 
wedlock, and fooner ripe in knowJedoe and malice, and 
fireng.th for wor~ and fervice, than any" other people. Nay, 
fo:nell!D2s they torce t.hem to marry, who are fcaree twelve 
and thirteen }~ears of age, if they find them well limbed 
an~ firong in body, explaining a puint of one of the canons, 
which alloweth fourteen and fi fLeen years, niji malitia JuP
{'tat alatem." He raw a lift of thefe taken. It was, fays 

e, a mon lhameful affair. Tt\us in an atlion whicll ()ught 
~o be the moll free, the Indians: are the greateR naves. ~ 

CHAP, 
.. A new {ur\,ey of the Wcfiilldic;$ by 1~'ht')milS CaSt', p. 345; edit. J-
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C HAP. VIII. 

ril, filI!'I S.6j,S c,.';".~I· 

IN Eng13nci. the Jaw is frequently abufed by the 
daught~s marrying accordi~g to their own fancy, without 
confulting tJleir parents. This ~unom is, 1 am apt to im
agine, more tolerated there than any where elfe, from a con. 
IideratioD, that as the Jaws have not eRablifhed a monaftic 
ceJibac}', the daught~r5 have nQ pther {late to ~hoofe bu~ 
that of marriage, and t~is they c_nnot ~ef~fe. ~n FraDce~ 
on the cODtrary, young women have always the 'refourc~ 
of celibacy; and therefore lhe Jaw which ordains that tbe)' 
fhall wait for the confent of their fathers, may be more a. 
greeable. In this light ~he cuftom of Italy and Spain mufJ . 
1>e lefs rational; convents are there eftabiifhed, and 19~t 
a .. ~ 

mey ,~ay marry without the confent of thei~ faili.ers. 

, 

C HAP. IX. 

Of :JtnI.g F,'"'f. 

YOUNG women who a¥e conduQM by marli~ge 
~lone to liberty and pleafure; who have a mind wbicl, 
Pares not think.. a heart which dare. not fee). ~ves which 
flare Dot fee, ears which dare not hear, wi.", a'Jpear only 
to thaw themff"lves filly, condemned without intermiQion '0 triBes and precepts, have fufficient inducem~nt$ to Jea4 
~heln on to marriage: It is the }'oung men that Wldlt t~ 
~e encouraged~ 

F I. r 

C H .A P. X.I 

lI'lJat ;1 ;S Illat Jelermi"ts Itl Marri"I~. 

~XT . 
VV HEREYER a place is found in which two 

r~rfons c~ live commodi~uny. there they enter into !Dar .. 
lllr! 
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riage. Nature bas, a fuflicient propenfity to it. when un .. 
teltrained by tbe dlflicul:y of fubliJl~Dce. ° 

A riling people incr~fe and mulupl)" eoxtremrly~ TIlls 
is, becaufe with tbem It would be a great l~coonveDlencv to 
live in celibacy; and none to have macy c~lldreD. the 
contrary of whieh is tIle cafe wben a nltlOn IS fortned. 

C HAP. XI. 

f}J IIJI St1l~r;'.1 " (;",I",1U.'. 

MEN who have abfolutely notbing. fueb as beg. 
~rs, have many children. This proceeds from their being 
in the cafe of a riling peop'le: It cofb the father nmhing 
to give his art to Ilis offspring, who e\·en in tb~ir jnfan~~ 
2re the inftrumeots of this art. There people multiply in 
• rich or fuperftitious country, becaufethey do not fuppon 
the borthen of fociety; but are themfelves tIle bllrlhen. 
But men who are poor, onl)' becaufe they Jive under a (e
vere government; who regard their fields Icfs as the fOl!r£e 
of their fubfiften.ce~ tllan as a caure of vex_lion; theie 
men,l fay, have few children: They have not even fub. 
fillence for themfeh·es. how caD tbey think of dividing it ? 
they are unable to take care of themfelvt"s, when they are 
lick, bow tben can theyatten" to the 'Yanls of creatures 
whore infancy IS a contInual fi~knefs ? 

It i! pretended by fome who are apt to talk of things 
ifhjen tiley bave never examined. that the greakr the pover
ty of the fubje8s, tbe more numerous are their fami:i~ ; 
that !he more they are loaded .itb t3Xes, the 1DOn: induf
triouOy they end9YOr to put thelnfelves in a ftation in 
.. hich they will be able to pay t~m: Twofopbifms, which 
have always deftroyed. and will forever be the deftru8ion 
of monarchies. 

The feventy of government m.y be carried to {uch an 
tx.treme. as to m;k.e the natural fentiments aellrd&i\·e of 
the natural fentiments themfehoes. Would tbe women of 
• America have refufcd to bear children, I .. d their maRers 
been lers cruel ? 

CHAP. 
• " new fllncy of the Wcftilldin by Thoml! C.~e, pale 9:'. 3d ~I:. 
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C HAP. XII. 

Of IIJI NIIIIIIJ~r ef AlII/IS ""d F~.~/~, i. tlilef't1lt COIl",r;tl .. 

I HAVE already obferved,* that there are bom 
in Europe rather more boys than girls. It has been re
marked, t)lat in + Japan there are born rather more girls 
th~n boys: All things compared, thf!fe muft be more fruit
J'ul women in Japan than in Europe, and confequent)}1 it 
mull be more populous. .~ 

Weare infofilled,t that at B:.lntam there are ten gir1s to 
one boy. A difproportion like this mud caufe the num
ber of families there to be to tile number of thore of other 
~limates, a~ 1 to 5';'; which is a prodigious differenccJ 
Their families may be much larger indeed; but there 
mull be fe\v men in circumftances fuflicient to provide fot 
fo large a family. 

.. , 
C H ~\ P. XIII. 

()f S~",.n Trtuar. 

IN feaport towns, where men expofe themfelveS 
to a thOltfand dangers, and go abroad to live or die in dif. 
tant climates, there are fewer men than women : And yet 
we fee more children there than in other places. This 
proceeds from the greater eafe with which they prQ(.ure 
tIle means of ftlbfiftence. Pc;rh:aps even the oily parts of 
fifh are IOtlre proper to furnifh tllat matter which contl"ib. 
utes to generation. This mily be one of the caufes of the 

infinite 
• Boo' .. L_ ~ XVl.. Clap.. 4 .. 
t 5tt Kempftr .. who gi,,"~ a comp:.ltation of the ~p!e of Mexo .. 
t Col,~ai\)n uf \·o~~~~! that conuibutcd to lht -.ftablilhmont of the taft. 

iadia COCt~li11)·) \01. 1. ~ .. 1047 ... 
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infinite number of people in * Japan and China, + where th~y 
Jive almoft wholly (:n t6fh• If this be the c~fe, cerl.am 
monaftic rules, which oblige the mon~s to h~'e ~n hlb, 
mull be contury to the fpint of the legtO .. tor htmlelf. 

C HAP. Xl\t~. 

01 tlJ~ PrDJIl8ions of 'Otl Ellrl' ::vhich r~'l";'~s II gr~lIltr it • 
I¢ NlIlIllJ~r of Jt~ •• 

PASTURE land! are but little peopled, bectlufc 
they find employment.only for a f~w. . Corn lands employ 
a areat m.my men, and vineyards mfimtely more. 

bIt has been a frequent complaint in ¥..ngland,§ that the 
increafe of paRure land diminifhed the inhabitants j and it 
has been obferved in France, that the prodigious number 
of vineyards is one of the great caufes of the multitude of 
people. 

Thofe countries where coal pits furnifh a proper fub-
flance for fewel, have this advantage o,,·er otbes:s, that not 
baving the fame occafion for forens, the lands may be cuI .. 
tivated. 

In couDtries produaive of rice~ they ftre at great pains 
in ,,-'atering the land; a great number of men mllil th~re
fore be employed. Befides, thert: is lefs lanel r~quired to 
furoifh fubfiftence for a fami)}'~ than in thore \\·hicll pro
duce other kinds of grain. In- fille, the land Wll!ch is elfe
where e!nploy~d in raifing cattle, ferves immediate:y for 
th~ fubfiftence of man; and the labor, which in other 
piaces is performed by cattle, is there performed by men ; 
fo that the culture of the foil becomes to man an ilnmenfe 
manufaaure. . 

CHl\P. 

• Japan is compofed of a number of ifics, ,,"htre t)l~re are man)' b:!nks, a!ld 
tht lta is the~ clCt~mcly {\lll of tilh. t China :tbound~ in riv\."rs. 

t See Dll Halde, tOln .. :12. p" '39, I ~2. 
" ~ The gl'eclt~fl number of tlk: pr~lpriet,,)rs of land, fays Bifhop BanH~t. find
)n~ more profit in Idlin~ their wool t.~'ll their com, cnclofcd their rnat~ : 
l"he co~ml~ons, Rady to peri!h ,vith hungt!r, role up in arms; they iniitled 
un a dl\'it~on Cif the: l~nds : The young King even ,,'Tote on this fubj.;tt : And 
pTOClamatlo~'$ w~re Inade ~gaiDft thole who c:nclgicJ th,:ir laR\!~. .i&"d.r.,.1 
kc i~1. Pj t~c r1c:r~ti';lI. Q .. 
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C HAP. XY. 
Of Ij, Nit.'n ef 1.".1;1.1111 'Wit" 8~hi,; •• I. ,lit- Arts. 

WHEN there is an 3gr2rian law, and the landj 
are equally divided, the COUDtry may be extremely weU 
peopl~Q, though tllere are but few arts, becaufe e,-ety citi. 
zen ~ceives from the cuitivation of his land whatever is 
necefTary for .hi$ (~bfiReQc:e, and all the ci!izens !ogeth~r 
~onfume all tbe frUits of the earth. Thus It was 1ft fome 
republics.. .;: . 
. In our preCent fittJation, in which larids. are fo unequal,; 
ly diflributed, they produce m~ch more thaI! thore wh~ 
tult.ivate them can coofllDle; if the arts therefore fhGllJd be 
negJe8ed,. aud nothin3 minded but agriculture, the COUDUy 
tould DOt be peopled. Thofe who cultivate, .having C!lI1I 

to fpare, nothi~ would enpge them to work. the follow. 
ing tear; the fruits of the eanh would not be confUu.ed 
by the indolent; for thefe would have nothing with \\·t.ch 
th~y . could purcbafe them. .It is neceffary then ihat the 
arts Otould be eflabJilhed, in Gtder that the produce of tbe 
land may be confumed by the laborer arid the artificer. III 
a word, it is 110W propet: tba\ many Oiould cultivat€ mucb 
more than i! necelTaty fot their own ufe. For this pur,;. 
pore, they mull have a deG~e of enjoying fuperBuities; and 
theCa they can receive only from the artificer. 

1~hofe machines which are defigned to abridge .rt, ~ 
iiot always ufeful. If a piece of lVorkmanfhip is of a mod.. 
erate price, (ucn as is equally agreeable to the maker and 
the buyer, thofe machines \v hich tender the manuf~aure 
more fimple, or, in other words, dilninifh the number of 
workmen, ,'{ould be pernicious. And if water mills were 
DOt ev~ where eflablilhed, I fhould not have believed 
them fo ufeful as is pretended, becaufe they have deprived 
an infiaite multitude of their employment, a vall number 
of perfons of the ufe of Wiler, and the greateR part of the 
land of its fenility. . 
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C HAP. XVI. 

1h C.cna ef ,''' l#- ':1t1~r ia ,~ PfWItI,.ti .. • , til, S#l~kl. 

REGULATIONS on the number of citizens de
pend greatly on circumftauces. "1 L.ere are countries in 
which Dature does all : The legiflator then can do nothing. 
What need is there of inducins men by Jaws to propaga
tion, when a fruitful climate }'leJds a fuflicient number of 
inhabit.nts? SomctinJes the climate is more favorablc~ than 
the foil; the people multiply, and ate deflrayed by falnine : 
This·is the cafe of China. lIenee a father (ells his dilUgh
teu, I and expofcs his children~ In T onquin* the fame 
caufes produce the fame effea; (0 we need not, like the 
Arabian travellers mentioned by ~enaudot, fearch for the 
origin of this in their fentimentst on the metempfychofis. 

For the fam~ rearon, tl:e religion of the i.De of Farmor. 
t does Dot Cuffer the women to bring tileir children into 
the world, till they are thirt)1tlive years of age: The priel .. 
e.fs before this age, hy bruiling the belly; procures abet
tIOD. 

... 

C HAP. XVII. 

Of Gr~'l~, .;'Jd II~ NII81r ef ill l"bll&;IIIIIII. 

THAT effeR which iii certain countries of the 
eal fprings trom phyfical caures, was produced in Grf~ce. 
by the nature of ,the ~vernment. The Greeks we're a 
great I'ition, compofed of cities, each of which had a diftinB: 
g09/ernloent and feparate laws. They had no more the 
fpirit of conqueR and ambition, than thofe of Swifferlilod. 
Vo~. II. G Holland 

.. DampieR'S vOy3gei, vol. I. p. 41. t Ibid. p. 167, 
t Ste \he cGll~'l.ion of ~oya~ that contributtrl to the dlaDlijhm~ of the 

(atlindia COP1pwY; "01. I. pin 1 pa~c: 18~ antJ 188. 
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Holland and Germany, have at this cIa,·. In every repub
lic the JegiO-.ltor had in ,-ie'" tIle Ila?pinefs of the citizens 
at home, dnd their po,,,er abroad, lell it fh()uld prove in-
fe~jor* to that of the neighboring cities. Th~s, wi~h thl! 
e~J6yme.,t of a fmal) territory and great bapplnefs, It 'vat 
eafy flJr tIle number of the citizens to increcafe to ruch a 
deg!ee as to becolDe burthenfome.- This obliged them io
ceffantfy to fend cut colonies; .and, as t1le Swif.< do now, 
io let tl)eir iIlel) o~t to war. Nothing was IlegJeBe"d that" 
could hinder the too great rnultipli~ation of childre~. . 

,They had aClongft tllem repubJJ(s, whof~ ~onnltutl0n 
was v~ry remarkable. Tile Ilations the)' had fubdlled were 
obliged to provide fubfiflence for ~he cilizells. The Lace.' 
d3!1J10nians \\~ere fed h}' the Helotes, the Cretalls~y the 
Periecians, and tlie ThefTalians by the Przllefte. They 
were oullged to ha,~e only' a £ettain number "of freemen, 
~hat their ~'aves might be" able to ,furnilh them with fllb .. 
'fleiice~ It is a received maxim in out da}'s, that it is nec
eIral}': to limit the number of regular troops: Now the 
LacedCl!tll0nians wete an army, maintained hy, the peafants :' 
It was proper therefore that this army lhould be lilnited ; 
without thi~ the freemen, WllO had all the advantages oi 
fociety, would increafe' beyond Dumber, and the laborers 
be O\~larloaded. TIle politics of the Greeks were partieu". 
lar)y employed in regulctting the number of, citizens. Plato 
in his repulliic fixes thenl at five thoufand ~nd 'fort}T, and 
l1e \yould have tI,eln flop Of, encourage propagation, as was 
moll con\~eniellt, b}1 hOllors, lhame, and the advice of the 
old Inen j he would event regtllate the number of rnar
riages, ill rueh' a manner, that the republic might be re
crllited ,\Tithout beilJg overcharged. 

, If tIle Jaws of a COllotry, fays, Ariftotle,t ,fOTbid the ex
poling of children, tIle number of thore brought forth ought 
to be limited. If the}? have more than' tile number pre
fcribed by la\", }le ad\·jfes~ to make the women mifcarry 
before tile fretus be iormed. 

The'fame author mentions the infamous means made ule 
of by the Cretans, to prevent their' having too gre;lt a 
nUIllber of cllildren; a precedent too indecent to rl'peat. 

There are places, fa}'s Ariftotlen again, ~rhere the Jaws 
gi,~e bafiards the pii,ilege of being citi~ens : But as [OOR 

as· 
.. In valor, tl1l" difcipline~, and lTli!itary cxcrcifes, t Republic, lib .. 5.-
t l'olit. 1 ib. \'ii. car. 16. ~ Ibid. U Polit. lib. iii. cap. 3, 
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as thef have a fufficient number of people, this privilege 
cr.af~s. The favage! of Caoada bu-:n their prifoners, ~ut 
when they have empty cottages to gtve them, they recel';C 
them into their nation. 

Sir VVilliam PettYt in bi3 calculations, fuppofes that a 
m .. n !D England is worth what ~e. would fell for at AI. 
gier!ll.* This can be true only with refpea to England. 
.... There are countries w~ere a man is worth nothing, there 

~ I 

are others where he is worth lefs than nothiJ)g • . 

• 

C HAP. X\TIII. 

. Of the Sl(ll~ tI"tl NIlIII"~r of P~(Jp/~ "~for~ ih~ ROlllanl. 

ITALY, Sicily, Afia minor, CdUJ and Germany, 
were neady in the fame date as Greece, full of fmall Da~ 
iions that abounded with inllabitants; they had no need 
of laws to increafe their number • 

• 

C H A P.- XIX. 

Of Ih~ Dq,opuialio" of lh~ Uni'Vtrji • 

. ALL thefe little republics Were fwallowed up iri 
a large one, and the univerfe infenfibly became dcpopulat
td: In order to be convinced of this, we need only con
fider the Rate of Italy and Greete, before and after the 
viaories of the Romans. 

" You will aik me, fays Livy,t where the Volfci could 
lind foldiers to fupport the war, after having been fo often 
defeated ? There mull have been formerly all infinite 
~umber of pe~ple in . thofe countries, which at prefent 
would be little better than a deCent were it not for a fe\¥ 
foldiers and Roman Oaves." 

" The oracles h.ave ceafed, fay~ Plutarch. becaufe the 
places where they fpoke are deftroyed. At prefent we can 
fcarcely find in Greece three thoufand men fit to bear 
arms." 

~2 ., I Ihall 

.... Sixt}, Pounds Sterling. -'- Lib. f. 
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II I fhall not dercribe, fays Strabo," Epirus, and the ad.: 
jacent places; becaufe there cUUDlries ·are entirely defett. 
e.d. This depopnJaHon, which .bega~ long ago, nill con.:· 
tlnues;· f,~ that the Roman foldlcrs encamp .n the houfe! 
they have abandoned." We find·, th~ caufe of this iri Po
Iybius, ,,110 fays, that Pauhrs lEmilius, aft~ his vi·a6ty, 
defhoyed threefcore ami ten cities of Epir11s, and cclrfleci 
;way an hundred and fifty thoufand fia,reg. 

C I:J A P. XX. 

'1"1'01 Ih~ RD)lJanS we"~ u!l:uer a Necdfl'Y of 1!taking Laws 10 ,I"·; 
cr;u,-agt th~ Propagalion oj- Ihe Species. 

THE Romans, by dethoying ot11~rs, were them .. 
{elves deftroyed : Inceffantly in atiion, in the heat bf bat. 
tIe, and in the moll '7iolent attempts, they wore out like il' 
"capon kept eonftantly in urea 

I fhall Jlot here fpeak of the attention with which tIler 
applied themfelves to procuret citizellS in the room of 
thore they loft,. of ~he affociations they entered into, the' 
privileges they bellowed, and of that immenfe nutfery of 
citizens their 'flaves.. 1 filall n'lemion whal "they did to re· 
cruit the nUlnber, not of their citizens, but of - their men; 
~nd as they were the people in the world \yho knew heft 
bow to adapt their laws to their projetls, an examination' 
'of ~wIlat they did in this r:efp1ea c'annat be a matt'er ef iR\a 

difference. 

, 

C HAP. XXI. 

Of I~" ~ ~w-' Df ihe Romans rcla.liitg to t//e P;;pagalion oj Ih~ 
, Spt"CICS., . 

THE ancient I~ws of }lome endea,'ored greatly to 
incite the citizens to marriage. The fen2te an'd the peopl~ 

made 
.. Lib. vii. pagt"' 496. . 
+ A Inodl~rn autbor has treated of this in his con'fiderations on the caufe3· 

of the l'it\! ar.d doclenfioll of the Romal; grandcuL 
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~d~ frequent 1eguJatioJ;1s ~n this fubjefl, as Augu{lus fays 
in hIS fpeech related by DIO.» 

Dionyfius UalycarnaJfust cannot believe. that after the 
.death of three hyndr.ed and 6ve of the l"abii, e~termillale(l 
by the \7 eientes, ~~e .remained n~ more pf this family 
but ~~e .~Dgle child; bel'aure the ancient law \V.hich oblig
ed esy citizen t~ ic~ry. audto .educate all his clJiJdl ent 

wasf lin in force. . .. 
I~p~n~e.tltly of the ~aw.s, .the cenfors Ila~ a particular 

e}·e upon ma.rrlage, alld according to .the .exige,r:lc·:es of the 
.republ,icengaged the~.to it by§ tb~me ~Q~ hy pUDi~lDeflts. 

·The corruption ~f ma~ncrs that began tg ta!.e place, 
contrihu+l!d vaftly to Cil.ifguJ\. the citiZtens'aga~ft marriage. 
Wllich\\l~s .painful to th,o.fe ",bo' had no taRe for the pleaf
ures o.f in,Docence. This is the purport 9J that fpeechM 
Wllich ~1etellus Numidicus, W}len he was t.he c;enfor, mad~ 
to the people: " If it was poJIibI.e. for U3 to do \vithollt 
lvi\yes, we .lho~ld ~e,liverou.rle.I~eg from this evil: But as 
nature has Ol"da,ined th!lot ~e cannot Jive \~eTy happily wiiJJ 
t~eln, nor fubfift with~u.t ~~em, we oug~t to ~,ave more 
~~gar~ to our .OW.I) p.t~(<;r.ya.~iop, ~.baQ 19 ,lfa..pient gratifica
tions. " 

,!he corr!lpt.io~Qf .u:anner$ deflroyed the c~for1bip. 
whIch was ufelf .en~bh~ed to deJlroytbe co.rruption of 
JDanners ; f~r :w hen .~lu~ .,~~,~pt,i9I!l J,le~wne gene,al, the 
~enfor Joft hIS po~er. ! . 

~ivil.difcords, V~,umyi,ratest a.nd profc~ip.tioDS, ~e~~ell .. 
.ed Rome more 1ha~ ~~y w~r1he had hitht:r~ engaged in. 
They l~ft but £e,w ,cluzen~!and ,the.gre~teIl p;art .Qf t~~, 
.unmarne4. To xemedy thIS JaRey.l1, C~f~r4Wd Augutlus 
zeeftablifhed the .c~nfor~nip, ,andwoul~ ey;ep ·.~e. *ce,nf()l:s 
.t~mrelve$. C~far .g~vet rewards to ~tbo!ewh~ had many 
~hl1d~en.~I1~",omen ullder '£ortyfi\ve.ye~.rs .Qiage, who 
had .neithe:f ~u1l>al)4 ,nor ~hil<4~n wer.e 'or.h:id ~() wear 

P-s jewels, 

.. Lib. 56. t ~ib. 2. f In t~e year of Rome f).7 7. .. 
'~ ~ 'V?Cl't was done in thi~ refpefi in T. Livius~.lih, 45 ; the epitome o[ 

'T. L1VY, lib. ,56; A.~\I~sgel~~us, lIb. 1. c~p. 6; ~T-:-l~riui ,¥tAinlus, lib. ii. 
c~p. 19. 11 It IS In Aulus Gellius, Ii ,b. 1. cap. o. . 

t See what I have faid in book 5- chap.~ 19-
.,. Se~ Di?, l~b. 43- ~nd Xiphilinns in Augaft. 

, ~ D10, hb. 43. ~uctonius, life of Crefar, cap. 20. Appian, lib. 2. of the' 
.~r~ll "-'ar. It .Eufebiu!t in hii chronicle. 

, 
# 
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jewels, or to :ide in Jilt~rs ; an ~xce)1ent method thus to 
attack celibacy by the power of vanity. The Jaws of 
AuguRtlS* were more preflicg: He impofedt ~ pen
alties on thofe ,,·bo \"ere Dot married, aD~ increar~ the 
rewards both of tbore who were married and of ~hore who 
had children. Tacitus calls thefe Julian laws ;t to all ap
pearance the}· were founded on tbe ancient tegulatioos 
made by tbe renate, the p~p)et alld the ceoron. 
. The law· of Auguflus met· with innumerable obftad~ 
and thirtyfour )"f!ars§ 3fler it ~ad been mad~~ the Rom .. 
lnigbts infiftN on its being abolifhed. lie p1aced on one 
:fide tbore who were married, and on the otl~ tbore who 
were not: There laft appeued by far the greateA Dom. 
ber; upon which the citiz~ns were aftoniflied and ('00-

foundedt AUglIOUS, with tIle gravity of the anci~nt ~. 
fors, 3ddreffed t)lem ill this manDer.1 

.. W~ile"6cknefs and war fDatch fAWfA7 (0 many citizms" 
what muft become ,of the city it" mam~s an: no longer 
contra8ed ? The city does DOl confill of houres~ of por~ ~ 
ticoes, of public places; ~D alone confl;tute a city .. 
'You do not f~ mrn. like tbore mentioaed in fabl~~ ariGng 

. out of the earth to take care of your affairs. Yuur ccli~ 
Bey is Dot owing to the defire of ii,";ng .. lone; ey~ry one 
of you have both table a.tld bN conlpanioDs. )·ou 001, 
feek to enj\ly your i~)3riti~s uodifllirbed. Do }-OO 
here cite ~be ~x .. mp)~ of the Venal virgins 1 if you p~
ferye not tlle laws of chaftity. )'0:1 ought to he punifhcd 
like "them. Y 00 are ~qu .. II)" bad citizens. whether your 
example bas an inOuence on t~ teft of the wor)d~ or 
~betber it be difregardtd. "My only view is the perpetu
ity of the republic. I have increafed the penaltje.s of ,bore 
wb? h2ve tlifobq"ed ; and ~itb refpe& to ~wards th~y 4iJ"e 

fuch as I do nOl know whether virtue bas ever received 
greater. For )~rs will. thoufand men ~xpofe Jiie itfelf; 
and yet will not thefe engage you to take ~ wife, and pr~ 
,-ide for children ?" 

He made, a 12\\·, which was ca!l~d after his name Julia. 
and P~pia POpPZ.l from the names of the confuls for! part 

of 
• Dio, lih~ St. • 
t In the year of Ro~ 136.. .' t Julias togationes., A.~. I;;. 3-
; In tile year of Rom\! 736. " Ditt, It]. .. 56.. .. 
U I hav~ abridgt"d this fpttch, which is of a tedious length; it is to be found 

in Dio, lib .. cb.. " 
v 

J Mah:U~ Paupiu.. ~iutius) and Q. Popzus Sabjnus. Di'tt, lif. 56. 
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of that ,·~ar. The grntn~r$ of !he e,·il ~p~," in tMir 
being eietled: Diu· lrlls us. tIat they Wl~n: Dot married. 
aod tlMt tb~" bM DO childreD~ 

Thil law o~ ... A\llguAus was properly a code of law~ and 
it f)"hmatic body of alJ tM ~g~a.lioDS lhal could be made 
on th;s fubi~. Tb~ JIl!iant I.lWS W~ in(Urpora,~ it)to 
it; and ~i\·cd a R~ .. er flf~lll1th. II "'.$ f(l cXI~n5~~ 
in its ure, and h.d 4)0 iIIOl)~nce on (0 m:Jn~" .i.ings, lbtll it 
formed It:e fineA p;an of tb~ ciVil :aw of tbe Ro.o~ns. 

"Fe Ii!.t puts of il diiptt*~ aD tL~ prrc~ollS ingm~nts 
of Uipi .... In 1M bW$ 01" thr Digell. collelt~d from iltlll'f)rS 

who wrote on the P~piaJl laws, in tbe l.iftOl,i.IIS and ,~I he~s 
who b.ve cited them, in the l~heodofi~n code which a~ 
boJilhed th~m, aod in the works of tbe f.llhers -who b~\·e 
cenf~~ Illem. without dGubt from a Jaud~ble z~1 for the 
things of the other life. b"l with '~ry liltle knowledge of * aff.irs (If this. 
T~re Jaws had many h~~th_§ of which we know thirtv-

five. B.:c to return to my fubje8 as fpeetiil)" as pollible. 
J o.all begaD with l~t bead. whic-h Aul'IS GeliusA informs 
us wu the fe\·cnth, and which ~Iat~s to the honors and 
rew~rds granted by that la\;l. The Rom~Ds. wt~~ for the 
moft pan (prang from th~ citj~ of ttie Latin~, whicl, "'-e:-e 
LKedzmonianf coloni~$, and ,,,ho Ilad recei\"~d a part of 
their laws eY~D from ti.ofe cit:es,* had. lik.e tbe Lac~ce .. 
mooians, ruch veneration for old age, as to gi'1te it all Jlonor 
and precedency. When the repu:'lic ,,-anted citizelJ_ 
they ~tcd to marri~. and to a number of ~hildrcn. tb~ 
privileges which had been gi,·en to ag~.t They g~nled 
fome to matriilge, alone, independently of tile childrell 
v~ich might !pring from it: This was called the right 
of hufb.nds. I bey gillve others to thofe who had an~· chiJ., 
dreD. and larger ftill to thofe who had three cJ,iidren. 

~ 4 Th~fe 

.. Ibid. t The t 4th title of the £ragnlalts of l~lpian diftil~guilbrs 
~'try rightly bmftm the julilD and the Paj)ianlaw .. 

t Jima Godfr,~y has m3dc ;a coll~tlinn of thct~" 
\ The: 35th is cih."J in W 19th law, fT . • /~ ,-i::. It;,ptidru •• 
I Lih .. ii. cap. '5. , Diollyf. 11alic3ruafTus. 
• The deputies of Rome whu \\·tr~ tt"nt tf.) i\:uch into L~e laws of Grete!' 

wmt to Athens, and to the cities of Italy. ' 
t .~lUas Gcllius, lib" ii" cap. 15-
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TWe t1dee tJaiDp Bllll DOl be mnfounded. There ~ 
... more priYileges which married men conAmdy mjoy. 
eel. as for examp~. a particular place in the lbe3ue ;- thty 
W tbore .bi~b could OBI, be flIjoyed by mea who W 
children; a&d which DODe could deprive them 01 '* 
thofe .ho had a ~ Dwa~. ~ 
~ privilqes Wfte yery exte:afive. The man. 

J'aen who had the mol chi!dren, were always p~t 
.br~ in the pudu~~ or m the exercife of boaon. TIe 
cO!1fuI. who had the mol nolDftOds otrspriDI. was tJq 
firfl who ~iged the farces; he bad his choice of .. 
§PIOVinC~; the fellator who h-' moft child~ had ,. 
Dame wrote firl in .~ catalop~ of fenators, aDd was __ 
irA in giftn, his opinion' in tt.e fenlte. They milk 
~ I~ Cooner thu. ord~ for aD oIi~~~fe eval 
cbi!d ~ft a difpeafatioD of • year.' If Ul inbabitaDt ~ 
Rome hacl tbree cbilclnn, he was ex~mpted flOlll all 
troublero~ 05ces. ~ The freeborn womea whG had three 
~hildIel!. ~ the heed 11QIDeD who \lad foar, paffedt .. 
Of that ~ pettAl tatel~ in.bidl they bad beeD beI«q 
., the ancient laws of R~ , 

As thq9 bad re~1. Co they W alfo peaaJtia.\ ~ 
~ho.~ ~ married, could rtKeive DO ad~ floa 
the will of my perron that was DOl a DellI" RIatioaI ... 
thole who being married, bad no childRa. could '='(; 
pDly half.' The Romaal, fays Plat.eIl. ~ IDUIJ to Ie 
1lei~ and not to ~ them. 

The adYaDt~ which a man aad bie wife "hi Ie
«i.e from each olbert by will, were IilDit«i by law. I( 
~ had children of each other, they might .eceive the 
- wboIe; 
• Soctonius ill Aupio. cap .. 44-
t TKitus, lib. ii. ,ltl.mamas lilMuolUlll ill ~ida&is pntpolkm, ct-

lex j .. bcbaL t Au!us GcUi~ Jib.. ii .. QP~ 1 s.. 
\ 1Kit_~ anal .. lib.. 15.. I ~ law 6.. \ 5, clc _arion. 
, &-c law t .. IT .. de minorib~ 
• Law 1 .. and~ .. fr .. dcnatiolle~eK ... m~r .... -
.. fn~m .. of lnpQD, ilL tg.. \ 3~ 1. P1"taKh~ life of NaftIL 

. ~ See tt,,~ r hgmaJb ~(. Ulpiao~ tit. 14,. 151 1 ~ 1 -;! A 18 .. wb:h C018pOft 
O)Y ~f tbe tid pieca of .. a:;'I.!enl civil la_ nf t~ ItOmaD$ .. 

- . '. I ~~om, l~!).. t ~ Clp .. 9.. they could Rai.e fro.ll thcir 1dIlioas. fnca 
of Vlpim, tit .. 16 .. \ 1 .. 

~ :-Gt:om,- lib. 1. cap. 9- d kg .. nie .. cod .. Theocl .. ck ia'ra~ p«eis c-a. 
et(lrt~.. ' 

• At,'u"u .. ·orks, of the love of fathtn towards thrir childRn .. 
i ~t _:no~ particular ICC\)UDt of ahls ia the frapa. of VIp" t;t. S5-

~1~ .. 
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.hoIe; if Dot • .hey coa!d I~eiye ODIy .. tellth ,art or &be 
JucceOiOD on the account of .. am.; and i tbey had 
clMldrea by a lOrlOCI' ...m.ce. U lOUy teaths as they had 
chii.Jrat. 

If • bWhaad abfeated himfeJr~ &om Lis wife 00 any 
otW caafc thaa the ... ie. 01 tbe republic. Jae C4U1d -Dot 
iaberit from her. 

Tbelaw save to a rurviviDl hulban~ or wife two .years+ 
to marry .-in. and a yRf and a IaaIf IR cafe of a divorce. 
The father who would not luffer theif cbildren to marry. 
or ref"u(e to give their daughters a peniOD, were .obliged to 
do it by the magilralG.f 

They were Dot a.llowed to betretla wbeD the marriage 
... to be deferred for more -than two years,., and as they 
~ not marry a girl till ilae was twelve yean old, they 
coaJcI Dot he betrothed to her till fhe was ten. The Jaws 
~. . 

,.oykl POt {uIU tbem to triOeI to DO purpofe ; .nd, under 
a preteoce of heiog betrothed, &0 .e.y t~ privilc;geao£ 
married mco. ' 

It .. ~ to law, for a -maa of fi~lf to I~ a 
)lrOlDlD of 6l'ty. AI they.had givea Feat .privilecea to 
married mer" tbe 13" would Dot '~IU them to ~ter iato 
llfelefs .marriaga_ fnr ~ fame ~OD, ·the Calvi-lian 
fenatufcoarubuaa declared the matr.i~ Qf a w,QJDan of 
above fifty t with a man lct. than fix tt· t to be ·unequal ; 
So ~ a -om .. of fifty years of agecou1d DOt many 
without iacuning the penalties of thefe Jaws. T~~erius 
addetlt to the rigor of the Papian Jaw ~ and prDhibited 
men of fixty from marrying women under fifty; fo ,bat 
a .... 6f -fixly could DOt marry ~ any cafe .w,ba,foever. 

",ith9~t 
• FDpl. of Ulpian •. tit .. 16. ~ I. 
t Frapa. of Ulpian, tiL Ii.. It fcems the firll J.:lian ~a\\·s allowed thrre 

JGIS : Sp«eb of Auguft.us in Dio, lib. ~6. Suetonius, life of :,\nguftus, cap. 
Si.. Other Julia la~, 8~d but one )"~r.: The Plpim IrN gave two. 
t-tagm.. of Ulpian, tit. Ii. Thete la\~s ,,-rre not agreeable to the people ; 
~~u~us -thad'on: {~or ~rengtbclled them,.s tlt:y were more or leu 
~rlkliCd to comply with them. 
't This _~s the ~Sth head of the P~piiD 1 a ... • • 1..'1- 19-.1f. it ,.;1. H/Kitn·llm, 
~ Stt Dio, lib. 54- anr.o 736. Snetonius in OCla\'io, cap_ 34. 
I Diat lih. 54. and in the fame Dia, the fpctth of Auguflus, lib. ~t 
4f ftagm. of llipian. tit. 16. and the ~7th law, Cfrl. -u .. piiis . 
.. Fea~. of t:lpian. tit.. 1 i. ~ 3. 
t Sec S\ltlo~us in CJ~uciiol ap. s3. 



·'4 THE SPIRIT [Boolt XXIU. 

without incuning the penalty. Bat Cbadius ablOftlbl' 
this law made under Tiberios. 

All there ~gulatioDs were more conformable to the cli
mate of Italv, than to that of ,he North. where a 1IIaD.r 
fixly yean of age bas Aill • conficlenbJe degree of fl~; 
and whue women of fifty are not alw.ys pall childbniiag. 

That they might not be unneccJfuiJ~ Jimi,td i~_ 
cboi~ they were to make. Au~tlos f"1Dltted all t_ free. 
born citizens .. ho were Dot fenatorSs t to marry freed we. 
JDen~ tl'he Papian\ law forbaGe tbe f~Dators maJlym: 
freed women .. or lbote "ho had bttn bruulht up to the 
iage; alld from the time of IUlpiaD, freeborn rmODl 
were forbid to marry women -ho had led a diforderly life. 
who 11ad played in the theatre, or who bad ~n ('ondema
~d by 3 public fentence. This muA have been eflabliW 
by a decree of the fenate. D~ring the time of the rept" 
lif: they had never made Jaws like thef~. be-~aufe tbe cea
ron corretled this kind of diCiH"den as foon as they uofi. 
or eire prevented their riling. 

Conftao,inet made a )aw~ in which he comprehencW ill 
the prohibition of the P:;i .... ~::n law, Dot only th~ r~ncttorla 
but even tbore ~~!-o had a con6derable raok in the hte. 
without mentioning perions in an infesior ftatlon ~ T. 
coniituted the law ~f thofe times. Thefe muriageJ wae 
therefore no·: longer forbidden. but to tbe freeborn com-

-pJeheDded in the law of Conftantinc. J eftiaianit ho'«ever 
abrogated the law of Conftantine, and pelmitted all fons of 
perrons to C()l1traa thefe marriages: And by this meaN 
we have acquired fo fatal a libeny. ~ 

Jt is evident, that the peDalli~s iofliSed on thofe whQ 
married contrary to the prohibition ~f tbe Jaw, were the 

. lame as thofe in8i8ed on perfons who did not many. 
There mdrriages did not give them any civil adViDtage ;t 
and t~ doweryt was confifcated after~ the death Qf the 
wife. 

. Augufl~s 
• ~ Suetonius, life of Claudius, cap. -3 .. and the frap. of UJp~o tit. 

s6. ~ 3· 
t Dio, t 54 .. frag·m .. of lTlpian~ tit, 13.. t Auguftus' {~ in Dio, lib, 56-
~ Fngm .. ~f Ulpian, cap. 13 .• lld the -lith law ff. « "it" •• 1';"". 
I Fngm. of Ulpi.m, tit. 13. ~ 16. 
~ Sec law \ in cod. tk ,.41", .. lib. ~ Novel .. 177 .. ! law 37. fr. de.()~r~b. libcrtorum. ~ 7. f~gm. of UlP!an, lil. 16. \ \' 
.. Fngm .. of Ulplc\D, ttl. 16.', I. ~ Sec book XXYI. chap. 13-
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Aupftus h.;aving adjudgrd the f'l(,c~c;Q ad Itg~d~s of 
thore whom I~rc laws ~d dKI~r~1 incalNble 10 ahe pub
Jic tR.rury.* they bad the appRnntt r.t~~rof fi"c~l. tbm 
of political and civil laws. T~ dir~1 tbey b,d .I~~, 
coDceived at a bunl!~n which ap~red 100 h~~vy. was.r 
cr~.~ bl t~, feeing tMlDrcl~ a continu.al pr~ t, · ll·~ 
a~idity 0 the lRilful)'_ Ou th.s account •• t became nrc. 
~n:t~y undft TiMriusa ,halt thc(~ iaws lhouJd be foftmed. 
that Nno fhculd Jeff ... n • RWuds gi,.-en out 01 the ueJuty 
to thet infonnEn. t~t Tnj.n fho.ld~ put a lop to their 
pJuDd~ring. that ~verd$1 fhuuld al(o modente ~re J."s. 
and that the ci,;lians Ihoold coofidu them as odious, aocl 
iD all t~ir decilioD! deviate from the litaal rigor. 

Befid~s~ the F.mperors ~ne6va.ed' (~re Jaws. hy the 
priyil~s .y pve. of tbe rights of hulbaocls. of ~bild~. 
aacl 01 three chilmo. Thq- did more thaD this. they 
~Ye. ~nicuJ., ~rfODS a difpenfation from the praalliQ 
of ther~ J~w~. But ~I~!ions dbbl,fhed fc)r the public 
'lltility_ r~mN incapable of ~d:nitting aD al~\"i .. tion. 

It was hi~hly reafonable, that they Ihould grant tJ.e 
rights of cl.ildren to the Velals.t whom Rligion retained 
io a neccffary vi~inity : T.hey pt-e in tbe fame man~r 
th~ priviq.: qft married Jam 10 foldi~rs, ~it.fe t~, 
n)uld not Dlany. It w~s cuflomU)- 10 ex~pt ~ Eta
peron from tbe co!lltniot of ~nain ci,-il J .. ws. Thos 
Auguftus was freed froN the conftnint or the Iii. whieD 
limited the ~wer of ~~Drranc)ufilig, and of ~l whicli r~l 

boundJ 



THE SPIRIT [Boo-It XXlll~ 

boun~s to the right of *bequeathiog by teRament. Th~re 
w~re only particular caf~s : But at Ian difpenfations were 
given without difcretion. an.d the rule it(elf bec.ame no 
JD())"e t.banan exception. 
-t The feas of philofopher~ had already inti oduced in the 
cl~ir.e a difpofition .that enran.~ed them from bufinefs ; a 
~ifpofitioQ \vhich co.uld not gail) ground in the tilDe,of the 
trepubl~c, when every body W(!s employed in the arts of 
war and peace. )!ro,m hqlce arore an ide~ .of perfeSion, 
as conneQed with a l:fc of fpeclll~ion; frQm hence an 
enrang~m~Dt from th ar.es .. and embarraffinento of 41 fam
ily. The Chriftian r gion coming after this pbilofophy, 
~xed, if I may make .ore of the e~preRion, the ideas whicIJ. 
that h~d onI}9 prepared. 
Chr~i~ity ~a~ped it~ charaQer on j\1r.irpr~dence; for 

. empire has a1w~ys a conne~i~n with the prietlhoQd. Thi$ 
is vifible from t~e Theodofian ~ode, which is 00.1y a co1.~ 
leQioD of the dec~ees of the .Chrillian eQlpero~s. 

A panegyFillt .of Confiantine f~ys to' th~t ~mperor, 
c, Your laws ~~e~e tnade Qnly to correa vice, and to regu .. 
late manners ~ you .baye ftripped the ancient laws ()f that 
artifice, ~hicl) .feeme~ ~o haye ~<? othe__ ai~ tlW,1 to lay 
fnares t~ ~mplicity. t) . 

It .js cenain~ that . the. aJt~ratiQn$ made .by C.on{l~ti~ 
tQok their rife~ eith.er f~om fentimepts r~lating ,to the .ef. 
tabli(bment p£ Chriiijanity, or frQ~ ideas cODceiv~e4.of it$ 
perfeaion~ from .~e ~rft., p~~cee4ed .t~~fe Jaws wbic~ 
gave fu~h authority t~ bi~opsJ and which Jtave heen the 
foundation .of the eccleijaftic~l jurif4iQion: FrolJ) ~ence 
!ho~ Jaws which ~ea~ened p~.~ecnalJ~~thority,§ ~.Y ~epriy~ 
lng .the father oJ hIS proper~y tn ~he poff~tftons ~f hIS .~hll
tlren. To extend ~ ~eW' ~eligion,tlJ.ey .w~r~.Qb.li.ged tf;) take 
away the dependence of children, '~~Q -~r~ ~l~ay~ -J~~ ~t .. 
tached to what is already eftablilhed. . . . 

The laws made with a view 'to Chriftian 'pef;feai~. 
~re ·more partic~larly th~e .by w~i~h .'h~ ~Upenalt~es ~£ 

. t·. the 
... Dio, lib. 55-

. , 

t St:e in Cicero's offices, his fcntim~nts on this fpirit of fpeculation. 
: Nazarius in pCluegyrico _Conilantini, ann0321. 
~ s...!e law 1, 2, 3, in the Theodofian code, de bonis mattrn;s mottrniqllt gtll

rrJ, etc. and the oniy law in the I.arne code cie honis. qll« jliis{a1I1,il, ac~u.i"U.'ltu1. 
~ Leg .. unit. cod. Theod. de infirm. p~n, ca:lib. ~t orb~(. 
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the p.,iaa laws were abolifhed; thofe who.were not mar. 
ried, were equally exempted from them, With thare who. 
heiDI married, had DO children. 

Cl There laws WHe eftablifhed, fays Ml ecclefidic· hif. 
torian, as if the multiplication of the haman rpKies •• 
an eftea of oor care; infl~ of being fen6ble tbat the 
number is inertafed or diminilhed, actolding to the order 
of providenee. J) 

Principles of reli~OiI have Iud an extraordinary in8a. 
ence on lht! propagation of the human f~ies. SOIMtimes 
they have promoted it, as amongft the Jews, the .Mabome .. 
tanss· the Gall). alld tbe Chinefe; at oth~rst tbey have put 
a damp to it, as was the cafe of the Romans upon their 
.on~erfion to Chriflianity. 

They every \there incelfantly preacb~ up contjn~cy ; 
a virtue the more perrea, becaufe in its own nature it CaR 

be praclifed ~ut by very few. 
Confiantioe had Dot taken away t~ decimal Jaws. wmelt 

granted a greater extent to the donations between man and 
wife in proportion to the number of their children : The. 
odofius the youngeri' abro~ted even there laws. 

Jaftinian declared all thofe In'cia-riagest valid, which had 
been prohibited by t~e Papi~.l~ws. There la,!s. required 
people to ~arry agam:· Ju~mlan grahted§ pnvlleges t~ 
thofe who did not marry agalD. 

By the" ancient laws, tb~ natural right which every one 
had to m3rry and beget children, could DOt be taken away. 
Thuj \~ hen they received a Ilegacy on condition of not 
marrying, or when a patron made his !freedman fwear, that 
he would tteither marry nor beget chiMren, the Papian la. 
annulled both the *condition and the oatb. The c)au(es, 
on continuing i" widowhood, enabJifhed amongft us, COR

tradia the ant-lent law, and defcend from the conftitutions 
of the empelors, founded on ideas of perfetlion. 
Th~r~ il no Jaw that conta~ns an exprefl abrogltion of 

t~le firl vlleges and honors whIch the Romans had granted 
to marriages, and to a number of children. But where ce

libacy 

~ Sozolllenus, p. 27. t Leg .. 2. et ~ cod. Theod. de jure libn-. 
t Leg. Sancimus, cod. de nuptiis. § Novel. t tJi. cap .. 3. Novel. 

118. cap. 5. U Leg. 4-5. if. de condit. ct demonfl. 
, ! Leg. 5. ~ i~ de j 'Ire paU'~.~'\lt, If p"," ic his {;RtcoCC5, l~b. iii. 

~:t, i' ~ I ~ 
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Jibacy bad the preeJIJinence, marriase could not be held id 
honor; and finc~ they could oblige the officers of the 
public revenue to renounce fa man)' ad\9antages by the a
bolition of tbe penalti~s, it is cafy to perceive that with )-et 
I~r~ealer me they might put a flop to the rewards. 

The fame fpiritual reafon which had permitted celibacy, 
foon impofed it even as De~cffary. God forbid that I 
fhould here (peak againft celibacy t as adopted by religion: 
But who c.n be filent when this is built on libertinifm ; 
when the two fexes corrupting eacll otber, even by the nat • 
... 01 renf~tions tbemfelves, fly . from an union which ought 
to make them better. to live in that which always renderl 
them worfe '( ~ .. 

It is a rule drawn from nature, thai the more the num .. 
ber of muriages is diminifhed, the more corrupt are thofc 
who b.a\·e entered into tllat Rate : The fe\ver married men; 
the lers fidelity is there in marriage; as when there are 
.~re thieves there are more thefts • 

• 

C HAP. XXII • 
• 

Of t"~ Eq-fi-K of C6ildrn. 

THE Roman policy WIS very good in refpea lei 
the expo6ng of children. Romulus, fays Dionyfius Hali.: 
~maffus!," laid the citizens under an obligation to educate 
.11 their male childrell, and tbe eJdeft of their daughtersi 
If tbe infants were defarmed and monftrous, b~ permitted 
the expofing tbem, after having fhewn them to five of theit 
aeareft neighboas. ' . 

Romulus did Dot fufferf them to kill any infant undei 
three ).ea.~ old: By this means be reconciled the Jaw 
which gave to fathers the right over their children of life 
and death, with that whic1) prQhibited their being expofed. 

We find aJfo in DiOllyfius Halicarnaffust that the law 
which obliged the citizens to m-arl)·, and to educate all 
their children, was in force in the -17th year of Rome: 
We fee tbat cullom had reflrained the Jaw of Romulus, 
whitb permitted them. to expofe their younger daugh~vs~ 

. . 
• Antiquities of RomtJ lib. a. t Ibicl~ t Lib. 9-
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We have.no knowledge of what the law of the twelve 

13bJes (olade in the year of Rome 801) appointed with re. 
{peEl to the expofing of children. except from a ~affage of 
Cicero,· who fpeaking of the office of trlb~lne at the peo-
l~le, fays that foon after its birtb, lik.~ the m~Darous in
fallt of the l.w of the t~·eJve tables, Jt was H1lled : Tile 
infant that was not monRrou:t was therefore preferved and 
the Jaw of the twelve tables made DO alteration in the pre
ceding inllitutions. 

" The Germansf" fays Ta£itus,t Ie never expofe their 
chi]c!reJl ; amongft them the bell manners have more fOfc e, 
than in other places the beft laws." The Romans h .. 4 
therefore laws againll this cuftom, and yet they did nut 
foHo",' them. \Ve find not any tRoman law, that permit
ted the expo-fing of children: This was. without doubt, all 

a-.'llJfe introduced to\vards the decline of the republic, when 
Ju .. -:ury robbed tllem of their freedom, v.'hen wealth divid
ed \vas called poverty, when the father believed tllat all 
Was :oll which was given to his family, and when this 
family was diftina from his property. 

C HAP. XXIII. 

tV' Ib~ SIIII:' ()llb~ U1liv~rf~ afur /be DejruBio1l of Ib~ RomanI. 

. THE tegulations made by the Romans' to increafe 
. the number of tbeir citizens, had their elfeCi, while the re

pubJ.ic, i~ the full vigor of its confiitution, had nothing to 
rep~l~ but ~h7 jolfe~ they fuRaine? by their ~ourage, by 
t~elr intrepIdity, thear firmnefs, theIr love of glory, and of 
Virtue. But foon the wifeft laws could not reeftablifh 
~hat a dying republic, what a general anarchy, what a mil- . 
Itary government, what a rigid empire, w hat a proud def
potlC powe~,. what. a f~eble monarchy, what a ftupid, weak. 
aD.d futJerftmous ccurt had fucceUively pulled down. It 
might mde~d be f~d, th~t th.ey con'l.uered the world only 
t9 weaken It, and to deliver It up delencelefs to barbarians. 

The 
• Lib. 3.. de legib.. t De morib. German. 
f Tht~ is n~t any title on this fubj<..ofl in the Digcft ; dIe title of the cod .. 

(~ys nothulg of It: no more than Ute Novels. 
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The Gothic nations, the C~tes, the Saracens and Tartars, 
by torns. harraffed them: Soon the barbarians had DOne 
to defttoy but barbarians. Tbus, in fabulous times. after 
the inundations and the deluge. there arof~ out of the earth 

. armed mea, who exretmioated one another. 

t • 

c- HAP. XXIV. 

-IN eN_gtl *Whic6 lJaPI'"~tl ill E"r~, "Wi,,, It.~gartl to 'lit NMII!" 
6~r of Illbabi, •• :s • 

. IN the Rate Europe was in, one would not imagine 
it poftible for it to be retrie\yed ; efpecially when under 
Charlemagn~ it formed only one vall empire. But, by 
the nature of government at that time, it became divided 
into an infinite n~mber of petty fov~reignties J 'and as the 
lord or fovereign \vho relided in his village, or city, was 
neither great, rich, powerful. nor even fafe, b!3t by the 
n~mber of his fubjeas; every one ~mployed himfeli with 
a iingular attention to make his little country Hourifb. 
This fllcceeded in fuch a manner. that Dotwithftanding the 
irregularities of government, the want of that kno\vledge 
which has lioce been acquired in commerce~ and the nu
merous wars and diforders inceffantly ari6ng, moR coun~ 
tries of Europe were better peopled in thoTe da)~s, than 
they ate even at prefent. , 

1 have not time to treat fully of this fubje8: But I 
.al1 cite tbe prodigiou, al~nlies engaged in the cruf~esJ 
(ompofed of men of all couDtries~ Puffendorf* fays, that 
in. t~e ... reign of Charles IX. there were in FI~nce twenty 
mIlliOnS ot men. 

It is tbe perpetual reunion of many little lates that has 
produced this dimillution. Formel:Y every village 6£ 
France was a capital; there is at pretent only one large 
one: Ever)" part of the Rate was a c~ntre of powe!; at 
prefent, all ht's a relation to one centre; and this centre 
18, i!l fome meafure, the Rate itfelf. 

CH .. \P. 
• Introduejon to th¢ rudory of Europe, cap_ 5. of fnn,r. 
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C HAP. XXV. 

n~ fam~ SIl/Jj~8 cOllli"utJ. 

EUROPE, it is true. has, for there two ages pan, 
b-reatJ}· increafcd its navigation: This has both procured 
~nd dcpri\"cd it of inhabitants~ Holland fends evcry year 
a great 11umber of wariners tt) the Indies; of \\·hom not 
above t'vo tllirds retllrn; tbe reft either pcrifh or fettle in 
the Indies. 'file fame thing muft happen to c\-er)- ollIeI' 
nation e!lgaged in that trade. 

We mIla not judge of El)rOpe as of a particlllar Rate 
engaged alone in an extenfi,'e navigation. This .Rate \vould 
increafe in people, becallfe all the neighboring Datillns 
\yould cncea\For to ha,-e a fhare in this commerce; alld 
I!lariners would arrive from all parts. Europe, fep~rdted, 
from the rell of the \vorld b}" religion." bJ' ~aft. Ccas agd 
tieferts, cannot be repaired in this. mann~r. 

C HAP. XX~·I. 

C·"Jr-i"~r:c~S. 

F RO~I an tbis we may conclude, that Europe is 
at prefent in a condition to require Jaws to be made in fa
vor of the propagation of the htlman fpecies. Tile: politi-:s 
of the 311cient Greeks inceffttnt))" complain of the incon
\'eniences that attend a republic from the exccfli\-e numb~r 
of citizens ; but the politics of this age caU upon us t. 
take proper meAns tg lRc-nafe ours. 

s 

C HAP. XX\~II . 

• / ,I'; l.IrrD __ ~ ill Frll.'~ I. ~c •• rllg~ IN Pr"l-g.,i_ if ,j,~ 
S~c,~s. 

LOUIS X!V appoiatedt particular pei.lions t. 
Gore who had lcn children, and mucb larg~ to tbofe who 

VOL. 11. H hM-
- }datK'm(tan c.l:ntr~:s tl:rr-)ucd it ~Imf'oft 0" t\·C',," 5.Jc~ 
t TI~ ~dla oi 1~6t\ .. iu (i\O! ui W.l:'l.a~~.. .. . --
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had 'we)~~. Bot it is not CuBical to reward prodi&Jts-
1n onkr ,'0 co~munic .. ~~ a ~.I fpint which k~$ to ~he 
propagatloo of dw: JpttlC:S. It IS ~-eff.". for us to ~~abli8t, 
liL: the !{omaos, gencnl Rwanls,. or ~I pcmIucs. 

an 

C H 6\ P. XXVIII. 

\V H£"~ a bte is "'~popt:bted by parlicu)~r at., 
~idents, b)· wus. peaileD~. or I~ ~i~ theJe are flill R

fources I~ft. The men who Rmaill may p~r~rve the 
fpi!it el ind.:ilry; :~y 1D411 ~k to tt'-r their misfor .. 
tunes~.DeI calamity i,tdf mtty make them. become ~ 
ioddflricus. The e, .. il is ~Imoll iD~Uhble. when the _ .. 
population is pft"pucti beio~MDci by intmor vice aod a 
bad gol'Unm~nt. 'V~n this is the Celr~ m~D peri. with 
an iDr~nfible and Il;lbitual 6ck~fs : Born in lDir~r}" ~ 
bnguilhing in w~alnef$~ in ViO!Ol~» or und~r the i.,8~n(e· 
of a wi~l~tl ~milliilntioR, tlley ICe theJnI~'ves dt:Ilro)"~~ 
and ir~qtltnlly withuut ptttti\~ing ,he c~llfeof their deJlruc. 
tion. uf tllis \~e ba~e ~ mel~ncllOllv UfCU!: in the «lUo.. • • 
tries de(oJ .. !~ by dc:fpotic power. or by the e:<cefti~e ad. 
v.nla~s of ,he cl~rcn- over the i~it\,.. b- b~ ~ 

In V"!I) fb~'! 'v~ w~t for the Cue-cor of children v~t un-
" born, to rttllablifh a ft--:-: tbllS d~pOpU).led. l'"b~re is 

Dot time fur t~lis; ~D in their foaitllde are ,,·ithouf 
cour~ge or induflr}-. ""ith land fulJicient to nourifh a 
~ple, they b~\"e f~arce)y eoougll to noaril}. it t.mily. 
1'he commcm people hil\'~ not ~~ a propenv in th~ mit:' 
mes of the ('(.unIlY, thilt is, in the "~Uow~ ~ith which it 
abounds.. The clergr, the priD~e~ the citi~$, tile great 
men, and fonle of tIle: pri!l~iPJI citizens~ infen6blr become 
:propri~tors of tbe: land, wbich lies uilculti\'ated: The film
Ilies who are ruin~d ha\-e lcft tilCR fields. and the labor
ill: man is dtJlilut~. 
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In this fitllation they fhould take the fame meafurcs 
throughout the whole ext~nt of tbe empire, which the Ro~ 
~ns looi in a pan 01 tllcirs: l"hey illouid pra8ife in 
t~ir diftrers~ wbat tl)~fe obfervrd in the midft of plenty; 
Ih~t IS, they thould diftrib,~te land to all ~he families who 
~re in w~ni, and procure them the materials for clearing 
~nd culti,·ating it. 'J"bis di ftribution ought to be contint1. 
t'tl .. ~ JOtlg as there is a Inao to receive it; and in fuch c1 

m .. nll~rt .as not to loCe a moment, that can be induftriouOv 
tmp'i»}"ed. · 

C HAP. XXIX~ 

Of H9j)illllJ""e 
, . 

A MAN is nol poor becaufe he has nothing, but 
b«aofe he d~s not work. The man who \vitllout any 
il~g:ec: of wealth has an emp)o}~merit, is as mIlch at his eafe 
as he: who \, iihout labor has an income of an hundred 
crowns a )-ear. He who lIas no fubflance, and }get has a 
indca~ is not poorer than he who poffeffiDg ten dcres of 
J~Dd, is obliged to cultivate it for his fubfiftence. TIle 
m~cbaDic WllO gives Ilis art as an inheritance to his chiI
d~n. h~s left them a fortune which is multiplied in pro. 
jh)rtiQn 1.0 their nunlbet. It is not fo ,yith him, who hav
iDg ten acres of land di\'ides it amongft his children. 

In trading countries, where many men lla\'e no otJler 
fub6ftente but from the arts, the Hate is frequeritl}' oblig..; 
~J to fupply the neceffities of the aged, tIle fick, and the 
orphan. A well regulated gm"ernmtnt draws this fupport 
from the arts themfelves. It ghoes to fame fuch employ
ment as they are capable of performing; others are taught 
to work, and this teaching of itfelf becomes an employment~ 

Thore alms which 3Te given to a naked man in the ftrects, 
do not fulfiltbe obHgatiGns of the flate, which owes to 
e\·ery citizen a certain fubfiflence, a proper nourilhmcDtt 

c~~\'eDient clothing. and a kind of life not incompatible 
With health.-

~ I Aurengezebe 
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Aurengettbe* bcir'~ alked why he did not build hofpit.I!. 

faid, " I will make my empire fo rich, that ~here ~an be 
no need of hofpitals." He ought to have fald, 1 \Ylil b~. 
gin by rendering my empire rich, aDd then I will blliid 
hofJlitals. 

'The riche.s of a fiate (1.lppOre great induftry. Amidft 
the numerous branches of trade, it is impoflible bllt rome 
Joult. fllfTer; and ccnfequently the reechanics muft be in a 
momentary ncceffity. 

Wllenc,'"cr thi$ happens, the nate is obliged to lend th~ln 
a ready afJiftance; \\-hctllcr it be to pre,9cnt the (ufferings 
of the pe(\ple, or ~() a\'"oid a rl~bellioll. In this cafe !lofpi
tals, cr !olne equi 1lalellt regulations, are necelftary to pre
,'"ent this tniferv'. 

But when the natien is poor, private poyen) iprin~~ 
from tIle general calamity; and is, if I may fo exprcfs m~""" 
felf, the general calamity. itfelf. An the hofpitals in the 
\forld cannot cure tllis ptl\--ate poverty: On the contrary, 
the fpirit of indo!ence whidJ it conRantly iafpires, in
creafes the genera], and confequently the private mifel}·. 

Henry \il11,+ refol\?ing to reform the church of Eng .. 
land, ruined tile l\/I()nks, of themfel,ges a lazy ret of ~ple 
that encouraged lazinefs in others: Becaure, as they pC'ac
ti fed hofpitalit}·, all infinite number of idl!! perfons, gentle
men afld citizens, {pent their lives in running from COD

\'ent to COll\gent. He demolilhed e\'en the hofpitals in 
'Vllich tIle IO\\-€f p::-ople fOtlIld fubfiftence, as the gentle
tIleD did theirs ill the monaf!eries. Since there changes. 
the fpirit of trade and induJlry has been eftablillied ill 
England. 

i\t Rome, the 110f pi~3ls placo everyone at his ~are. ex
cept thofe who lab(J-r, except thofe who are induftrious9 

except thofe who ha'/e land, except thofe who are engaged 
in trade. ' 

I lla\1e obferved, tl,at wealtllY nations ha\'e need of hof. 
pitals, beC3!lfe fortune fubje8s them to a thoufand acci
dents : But it is plairl, that tranfient aflift211ees are mucll 
bf'tter than perpetual foundations. The evil is IDomen .. 

* St'e SiT' John Chard in's travels through Pcrlia~ vol. 3 .. 
, Sec Burners hift,_ of the l'~fOrlnation. 

tarv • ~ ,. 



CHAP.I.J 

I~ry" it i~ oeceff .. rv :.ben'((art', .h.1t .he r~:c((\r fh'?u!" !~ .. 
of tbe IJmc D~tUIt': ~Iv.i tbt it be ~ppht,j to ~~ • .lJti-:uLt!· ,a\,. 

cideil'~. 

-_.-.......... ~ - ~- -

IJ 0 0 K XXI'·. 

~ --~:.:..... - - - - - - - ................... --..... -.. - . - -----

C H ~It. P. I. 

As amidfl fn'nat &gre~~ of d~rl:nt"rs ,,·e m.y 
form a j.,dgme.ll of looie whit:"h ;are the i~~fl thie kit a.~ a~ 
mong p~ipi~. ."bich are tJ~e Ie-elli d~p; Co " .. ~ mal· 
fearch ~mong Rlr~ ~Iigions l'or thole Ih41t are moll con~ 
iorm~b)e to the 1\"el!~re uf fociclJ; for toor~~ ,~hicb. thQugh 
~ have not the eifel} of I~~iog men to the feli~it~ of 
~Dother lif~,. .Y cODtribute moil 10 their h~ppi~r$ in tltis~ 

I fhall e.~;uoine therefore ih~ r~veral ttligio:ls of the 
world in n-Iauon o!lly to tile good they p~~'ire in civil 
fociety i whether 1 (peak of that .. hie-i. )las its rool im 
hea\-eo, or of th~re whiel. ~Dring from tb~ t"4tlf'h. 

4L\S in this w~rk I am Ilot ~ divine, but ;a pOlitical writ~ ... 
I may here advance th~ngs which are DO Ot~rwif~ true, 
than as they cOlRfpond with a worldly manD~r of tllink
ing, not as cOil6dcleJ in lheir relallQD t., truths of a more 
fuhlime natllr~ • 

.a\ perrotl of the I~~ft Jc~e of impartiAlity mull f~ 
that llla~(! nc\'cr preteude~ to m3~e the inrereRs of r~
ligion fublDit to tbore of a political Iltltu~, but r41Ibc::- tu 
Ullit~ tll~m: t+:ow, in orJer ~u i1nite. it is nttefiu}- thtl~ 
we fhculJ knu,,, tl)em. 

-r' CbriftiiUl rdigion. which ord.in~ tbOl: men Ibould 
10\ . ..:ac)t other, would ,\ ... ~tllOUt doubt bi\· --= c.v~r\" oation 

~ 3 · bien 
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bl~ft with the beft civil, the heft political Jaws; beeallfe 
thefe, next to this religion, are the greaten good that men 
can give and receive. 

• 

C HAP. II. 

4 PIlr-atltJx of Jlr. Bay"~'s. 

MR. *Bayle bas pretended to pro,pe, that it i~ 
better to be an atheift than an idolater; that is, it is lef$ 
dangerous to . have no religion at ail than a bad one. cc. 
had rather, raid he, it {hOllld be raid of me, that I ~a(l DO. 

~xi Renee thall that I am 3 \"illain." This is oQlya fophifm, 
founded on this, that is of no importa.nce to tile human 
race to believe that a certain man exill.a ; whereas it is ex~ 
trcmel)'" ufeful for them to belie\'e the exiflence pf a God~ 
}--rom the idea of his none~i~ence, immediately follows 
that of our independence; or, if we cannot conceive thi$ 
idea, that of difobedience. To fay that religion is not a 
~ftraining motive, becallfe it does tlot al\va}~s refiraiq, is 
~qua)ly abfurd a~_ to fay that the civil laws are not are
ilraini!Jg iDotive. It is ~ faJfe way of reafoning againft reljg~ 
iOB, to collea in a large work. a long detail of the e\,ils i~ 
has produce~, if ,~e do not gi,ge at the fame time an enume
ration of the adva'ltages Wllich have flowed froql it. Wer~ 
I to relate all the evils tllat have arifen in the ,vorl,l from 
civil laws, from nlonarch}" and from repllblican govern~ 
ment, I Dligllt tell of friglltfulthillgS. WC4S it of no ad
vantage for fubjefts to have religion, it wpu14 flill be of 
forne if princes hac.\ it, and if tiley whitened ,vith foam the 
pol)' rein wllich can reflraill tllllfe "Yl~~ fear not hllnlan 
laws. A prince \Y ho JOl'es and fears religion, is a lion, 
l\-ho Hoops to the hand thlt ilrokes, Qf to t~e v~ice that 
appeafes llim. He \\;·ho fears ~nd llates religion, is like tIle 
fa\"Jge beail, that growls dnd bites the 'chdin ,vhicll pre
'''~nts his fl}1ing on the p~ffenger. I-Ie \V110 has no religio~ 
~t all, is that terrible anilnal who p"erceives Ilis liberty only 
\VllCP, he tears in pieces, aJld \vhen he devours. 

The 
* Thoughts 011 the comet. 

. \ 
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The queftion is not to know, whether it ,vou1(i be b~r. 
~r that a certain man, nr a certain people had no religion. 
than to abufe what they have j but to kno\~ Wllicll i~ the 
Jean evil, that religion be fometimes abuf~d. or thtll tlJcre 
Le no fuch reftraint as religion on mankilld. 

To diminilh the horr~r of ~llleifm. the}- la}' too much to 
tIle charge of idolatr)·. II is far from being tru~, tha~ 
when the ancients raifefl altars to a particular vice, the}· 
intended to fhew that tllP.V loved -tile vice; this fi:tni6t!d. 
on tl1e contrar}', that they haled it. \Vhen tbe LCiceda:
monians ereaed a lenlp1e to }t"ear, it was nol to lbe\v thu 
this warlike nation deficed t.hat he lvould il) tll~ midft of 
battle polft:fs the hearts of the La~dremonians. l·ll'~Y hatl 
deities to ,,·hom they pray'cd not to infpire the,n \\1tj,h 
guilt; and others lyhom they befougllt to fhield thelD 
fr.om it. 

C HAP. III. 

1'hal " 1Il(Jtl~ral~ G(Jv~rn"'~'" ;s :11'../1 Qgr~~t1I;I~ 10 '''~ ClJriji •• 
R~/igioil, and a d~JPotic Gov~rlfm~n' I. lb~ ~'IQ!JQIIf~''''n" 

THE Chrillian re1igion is a ftranger to mere def
potic power. The mildnefs fo frequentl}' recommended 
jn the gofpel, is incompatible with the defpotic rage witl, 
~vhich a prince puniflles his fubjcfls, and exercifes himfe1£ 
1n cruelty. 

As this refigion forbids the plurality of wives, its p£inces 
.are lefs confined, lefs concealed from tlleir fu~jeas, anti 
c()ofeq.uently have more humallit}~ ; they are IDore difpof
~(l to be direfled by Ja\vs, and more capable of percei\-ing 
thlt tI1ey cannot d9 whatever th~}F pJ~afe. 

While the ~Iaholnetan prince~ inceffantly give or re
ceive death, the religion of the Chriflialls renl!ers their 
princes lefs tilnid, and cOllfequently lefs cruel. 'fhe prince 
confides in his fubjeas. and the fubjeCts in tllc prinre. 
How admirable the religioo, whicll, \Vllite it fee!11S onl~" to 
have in vie,v tIle felicity of the other life, conllitutes tIle 
happinefs of this ! 

It is the Chriftian reljgion, that, in fpite of the e~tent of 
~he empire, and the influence of the climate, has hinderetl 

Q:7 4 dcfpot.ic 
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~fpotic power from bring ~ftablifhed in Ethiopia, and 
h~s carri~ into the ~an 01 Africa tLe manners and laws 
of Europe. 

The I~ir to tbe empire of Ethiopia el~O}·s a principali. 
t}-, and gi~~ 10 othrr fubjttls ~n ~xamrle of love and 0-

laediei)~. NUl tar t'rt'm thence may be feen the Mahome
t~n {ht!tling up tbe cbiidren of the king· of Sennar; at 
\,"ho!t: d('~th the COllneil fends to murd~r them, in fa,-or 
of the prince 'VilO moa=-ts th~ throne. 

Ltl liS iet ~f\)re o,'r ~\·es1l on the one hand, IRe continu. 
~I m .. {faclU (.tol tM lings' ;md gene.c-als of tb~ Greeks and 
Romuss; and on the otbt"r .. the ckftruliion of people and 
.ellie'S by tll\>fe famous ~onqoerors Ti!Dur Beg.nd J~nghi& 
lCmn,. who R¥~t1i Alia ~ 4Iod ,,"e fh~IJ fee that 1re owe to 
Ch.-lft.iaoit} .. , ill govrrnment a ct11ain pclitical !;aw, and in 
war ~ certa!:t la\\" of n~illn$. bc~fit~ which hum~D nature 
can n~\'a fuRicicnlJy ackl1owlalge. 

It is o,,"ing to this Jaw of niltions. that amonglt us viCe 
tory I~v~ there g~t adv~ntages to the conquered, life. 
)i~rty, laYr-s. ,V'~th, and aIW3)"S religion when tl.e COD

quered is Dot blind to hi$ own inter~fl. 
We Ir~y trul)· fay. that the people of Etlrope a:-e not at 

prefent more difunitc:d thau .h~ people and the armin~ or 
even the almics .amQlil!fl thenlfclves, were UDder the Ro
man empire; when it ~as become a defpotic aDd ~Iitary 
government. Op the one band, the annies engaged 18 war 
ag.liofl e~ch othtt; and, on the otber, they pillaged the 
(:ilies, aDd divided or !:on6fcate«! the lands • 

• 

C HAP. IV. 

Cil.ft,!.~.l~1 fA. IN ClNJr.;a/l~r ef ,Ie CII,~'i •• REligi.a, 11114 
INt fIj' ,"~ A("II.~'QIt. 

FRO~f the charaaers of the Chrifti:m and Ma-
1:0111~t311 rel:giol!S \\e ought, \\·i~hoUi any further eXaO}illi

t~l)r!. to elub!a(~ the one~ ct,.d rc:j~a the other: f'or it is 
11lur.h etlfi~r to pro,-e tllat religion ought to IlllrJ1anize the 
Dldllcers of IDen, lhan t!lat al!)' llarticular religion is true .. 

It 
_ ... DC'!'cl~ption of IdlicPll by N. l\~ll;t) a phy6cim. C,',;~U~~II if t,fifJ
i." :tHu.s, v 
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It is a misfortune to Jluman nature, wIlen reiigion ia 
given by a conqueror. The rvlahometan religion, whicb 
{peaks only b}~ the f word, acts fiil) upon men witll tllal 
dcllru8i\'e fpirit witll which it \\'as founded. 

The hiRory of S .. baco* cue of the panoral kings of 
Egypt, is very extraordinny. The tutelar God of The
bes appearing to him in a dream, ordered him to put to 
~th all tIle priefis of Eg)"pt. He jlldged that ule gods 
were difpleafed at his being on tile throne, {inee they O~·
dered him to cOl8mit an aaion contrary' to tlleir ordinary 
plea{ure; aJld therefore he letired into Lthiopia. 

C HAP. V. 

r-illll ,b~ CalHiic R~/igi"" iJ moil Ilgr6ea6/e 19 II MonarmY,.jUI4 
tbe PrO/t"jla.' 10 a R~pu6/ic. 

WHEN a religion is introduced and fixed in a 
late, it is commonly fueh as is mod fuitable to the plan 
of government there eftablifhed : }"'or thofe who receive 
it, and thoCe. who are the caure of its being received, have 
fcarcely any otl1er idea of policy t}lan that of the be in 
\vhich they were born. 

When the chriftian religion, two centuries ago, became 
unhappily divided into Catholic and Protefiant, the people 
of the north embraced the Proteflant, and thofe of the fouth 
adhered ftill to the Catholic. 

The reafon is plain: The people of the Dort11 have, and 
will forever have, a fpirit of liberty and independence. 
wJaich the people ~f the fouth lla\~e not; and tllerefore a 
religion which llas no \~ifible head, is more agreeable to the 
independenc}' of tile climate than that which has one. 

In the countries themfelves, w here the proteftant religion 
became eftabliihed, the revolutions were made purfuant to 
the feveral plans of political government. Luther having 
great princes on his fide) ,youlel never have beeD able to 
make them relilh an ecclefiafiic authority that had no exte. 
rior preeminence; while Calvin, having to do with people 
who lived under republican governments, or with obfcure 

• • Citizen. 
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c:itizeils and monarchies, migbt',·ery well a"oid eftablifhing 
aignities and preeminence. 

Each of there two religions was believed to be the moft 
perfeB ; the Calvi.}ift judging his moil conformable to 
what Cbrift bad raid, and the l..utherans to what tbe apof
tIe, had practiCed. 

r '" 

C HAP. VI. 
, 

A"o,6~, of Mr. Bay/e9 s p(J,·aJG~tl. 

MR. Bayle, after having abufed all religions, en'!' 
t1cavors to fully Chriftianity ; be boldl}- afTerts, that true 
Chriftians eannot fO,rm a governrtlent of any duration. 
Why not? Citizens of this f.:>rt being infinitely enlight
ened with refpe& to the various duties of life, and llaving 
the warmeft zeal to fulfil them, mull: be perfealy fenfible 
of tb~ rigl1ls of natural ~erence. The more they believe 
themfel,·es indebted to religion, the more they would think 
due tothei! countrl'. 'fhe principles of Cllriflianit}· deeply 
e:agrayed on the beart. would be infinitely more powerful 
than the falre honor of monarchies, than the hum~lle \"irtues 
of republics, or the fervil~ fear of defpotic ftates~ 

It is allonifhing, that this great man {hoqld not be =lble 
to diBinguilh between tile orders for the eUabljlhment of 
Chriftianity, and Clrriftianjty itfelf; and that be Ihould be 
)jabl~ to be charged ,,·ith not knowing the fpirit of his own 
religi<XJ. When the legiOator, inftead of laws, has giveq 
counfels, this is becaufe he kne\v, tllat if there cOll0fels 
were ordained as laws, they would be contral-Y to tl)~ fpifi~ 
of .the )IWS tbemfe!ves. .-

C H ~~ P. VII. 

Of'''' L.~s of F~r.ft8i." i. REligi,". 

H U~IAN laws made to dire& the wiIJ, ought tu 
give ptttepts. and not counfc1s; religion made to innuenc~ 
the heart, ought to give many counfels, and few precepts. 

\Vheo. for illfbnc~. it gi\Wes rol~s not for what is good. 
but for what is ~tter; not to direa to what is right. but 

to 



CHAP. IX.] I,. 
to what i~ perrca; it i!t ~x~di~nr! t!l:ll tht fe nlou~J. h"! 
counrels, and not laws i for p~rf~a,on ~.tn h~~e no ,re.~llo:, 
'0 the univerfalitv or men or I))irlg~. Befid~$. If thefe 
wt"re laws! th~rc' would be a n~ceffitr for an infil!i!c num. 
ber of others to mak~ p~pJe otfcrvc the fil II ... Cdibl~Y 
was a.fvifed by Chriflianity; wi.en they mad~ It a I .. 'i~ m 
lefpe8 to a certain order of men. it beca~c necet~u}" to 
make new T:ones every day. in ordrr 10 oblIge tllole men 
to obferve it.. The legiO.ttor wearied himicH. and he we~~ 
ried fociety, to mak.e men execute by precept, what thofc 
\\'110 Jove perfctlion would have executed as cClunfel. 

--------.... ~--------
, C HAP. VIII. 

Of lb~ C'''''t·.'t;,n !J~I:vJ~en Ib~ 1lforal LQ:r.~s 1Ir.:J Ih,ft of Rclig;'1:: 

IN a country fo unfortun¥e as to have a religion 
that God has not revealed, it is alwa)·s neceilary for it to 
be agreeabl~ to rnorality ; hec~ufe e\·cn a fallt.1 . rcligicD is 
the bell fecurity we can hdve of the probit}" ot nlcn. 

l'he principal points of religion of t}je inhabitants of Pe
gilt are,· not to commit mtlrder, not to fleal, to 3\·oid un
tleannefs~ not to gl,re t~e lean uneafincfs to their neigh .. 
bor, but to do him, on the contrar}F, all the good il~ their 
power. With thefe rules tile~~ tilink the}7 fhould be raved 
in any reiigion \\~hatfoever. From hence it i)roceeds, that 
there people, though poor and proud, behave \\'ith gentle~ 
~efs ilnd cOlllpaffion to the unhappy. 

• 

C HAP. IX. 

Of Iht Effenes. 

THE Effenest made ~ \'OW to obferve juflice to 
manJ~ind, to do no ill to any perron, tlpon \Vllattoe\,'er ac
count; to keep faith with all tile world, to bate injullice .. 
to command \vith modefiYt always to fide witll truth, and 
to fly froln all unla\vful gain. 

CHAP. 
• Dupin's ecclc.iaftic~llibrary of the fixth c~ntur\·, vol. v. 
t Con~aion cf \'oyagts that contributed t'> thr cfl"ahl ifhlncnt of the Eaflin-

:'iil companr1 vol. 3. palt 1. rage 63, t IIill:. of th.! JC\VS by Prideaux • . ' 
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C HAP. X. 

Ofllt S«l " SIWI. 

THE fevenl fttls of ph'lof~h,- -.oftl. tM an
~~l~ ~ a tFc~ ~f Rlip>n. N~YH W~~ an~· prib~ 
cip!t"-s DlOtt ,,-Qlthy of buman ~'UR-_ ~ ~ pn..~r to 
forn) ahe ~ ID3n,. t~n ,bore of the Boies; 4tnd.f J could 
lOt' a moment ~e to thiDk that 1 am a CbnIWn, I iilouid 
Dot ~ ~ble to b:nder .. ,fc!lf from naking tb~ ~ftru&iu!l 
of ,be: (<<1 of 4:~no alDOD~ the miSfortDDeS t~t b.l\ .. ~ ~ .. 
1~1~ the h.lman nee. 

It can~ to ~~~rs only tbore tbings in whicb tbue is 
true ~rS. de coataDpt of pkafur: and of ~n .. 

It lnS this fdl a)(\De ahat mack citi:.te. __ s; this &lODe that 
made: ~t IMB;- this ~k»ne great ~perors. 

U),og afide t~ a RomeJll re,~ tnll~~ )~t us f~ 
throagh all nat:'l~ and we ihall DOt fiod a nobJt.r oiliett 
than tbe .-\ntomnafes • even Julia himfclfll ]ulia~ (a c" 
mend~tion thus .,eW from ~~ raJI DOt reDder me as 
accomplit'e of his epoftacy) DO. ~ h-.s DOl ~D & prince 
!inee his ~jp mer..: worth)- to govern muakioo. 

\Vhile the Stoics looled upon riches, bWball grandeur. 
Ifief. difq9ietuda. aDd ple~rllttS! as vwtr ; they were en. 
tirely empioyecl in laboring for tbe happ.fs 01 m.alind. 
and in exercifing the dut~ of foci~.y. !t r~ms as if tbeY 
regarded tbat fACted fpiri~ which ~y believed to dwell 
within them. as a kind of f~yorabl.e pro\"ideuce watchful 
o\~er the human race. 

Born for roci~y, they all .. ~lieved that it was th~ir def
tin)- to labor for it; with 10 much the I~fs fatjgu~, 3$ their 
rewards were all within themrelv~s. Hilppy b}- their 
philofopby ~~one, it feemcd IS if only the h~ppincls of oth
ers could incrwe theirs. 

CHAP, 



OF LA\VS. 

C HAP. XI. 

Of c'./~.f!.'i ••. 

M EN ~ing made to pr~fc"e, to Donrifil, to 
tlethe t~mrd\·~$. and do all the aaions of focicty, relig
ion ougi't not to gi,-e them toe cOlltempJati\·e a life.* 

The Mal.o~tans become fpccu)aliv~ by habIt; th~y 
pr-ilV ','eo limes .. day. and eicb time they are obJige~ to 
Qft~ bc-hind ther.l every thing which has any cnnccrn with 
this worM ; this forms them for f peculation. Add to this 
:}Qt illllitrt'rence for aU things which is infpir~d by the 
doarine of unaltenble fate. 

If othtt cau[~s befides there concur to difengage their 
.. Keatons; for inflance, if the reverity of t~e go\"crnl1lcnt, 
if the la,,'s t'oneeming the property "of land, gi,"c the\D a 
prec;arious fpirit; all is loft. 

The ttligion of the Gaon formerly rendered Perlia a 
nourir.~illg kinJ!dom ; it corrttled the bad effe8s of def
po:ic P\)Wtr .. The fame empire is now deflroyed by the 
J.laholllCWl .-eligioD. 

2 • 

C HAP. XII. 

Of p~.(lnc~. 

PENANCES ought to b~ joined with the idea of 
J.lb~r, not with that of idJenefs; with the idea of good, 
not with th41t of fupereminent; with the idea of frugality~ 
.. , with mat cf a\1tarico. 

~ HAP. XIII. 

{If i.~~ia6/~ Crimts. 

I T .ppears from a palfage of the books of tile pon .. 
til's, quoted by Cicero, t that they had amoDgll the tRe .. 

mans 
... Thi~ is the incoovtniencc of the doarine of Foe and Laokium. 
.... Lib.. I.. of laws .. 
t Sxr~m.eommiffum, quod neque e:tpiari poterit, impic commi[um en i 

Iluocl C.~plil1 potcl'it, p\lbti~i faccrQot", IXFiauto. 

• 
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mans inexpiable C'rim~s ; and it is on this. that Zoztmus 
founds the narration (0 proper to b).ck~n Ib~ moti\·~ of 
ConnClnlin~'s corlvel'6on ; and Juli.:n. that bitter raillay 
on this coo,-crfion in his czr.rs. 

The pagan reli,;ion indeed. whicll prohibited ~iy Come 
of the groffer crioles, and which ftoppt!d the balld, bllt ~. 
died nol \Vilh the h~art, might ha,-e cri~s tMt W~~ i~ 
~xpiable : But a religion which brid)~s all ,he p~fliODS ; 
,vhich is not mor~' je~Jons of ~~iions tban of thougllts aDd 
defires ; which bolds us not b,- a ie\v ('hains, bltl ;'1' all 

4 • 

infinite number o! threads ; w).icb,. I~aving hUDJ~n jllftia: 
afide, ea3b)jfh~s a:'lOlher kind of jullice; whit'h is In or. 
deRd, as to It'ad us CO))tiDu~lly lronl ~penl~~~ to )o\'f', 
and from Jove to R'pentance; \~hich PlllS hetw~ the 
judg~ and the criminal a great medi~lor~ OOWttD 'he jut 
and the mediator a gr~2t judge; a religion like ta,is ought 
!lot to have inexpi~bl~ crimes. Bu!, ~hile it gi\"~s feat 
and hope to ~IJ, it mak.es us fuRicicD_ly renfibl~ tUI lbou~h 
there is IiO crime in its own natlife ine~pi~ble-~ ,'et a 'Whole 
(:riminal life may be fo; th~t it is extremel)- d~gerous .~ 
affront mercy, b}~ Dew crimes and D.ew ~:tpi~tiODs; t~tan 
uneafinefs on 3CCOU 3t of ancient debts, fro.,. which we ~ 
never entirely f~, ought to make llS afraid of contnBmg 
DC~ ones. of filling up t~ me~fure, and going ttot to thzt 
POlot where pat~rn .. ~ goodnefs ends. 

C HAP. }~IV. 

111 'WiI!ll Jfll •• ~r R~~·igi.. las •• 1 • .JlInc~ .. ~il Lc~.l .. 

As both religion and the ci~ij I~,~s ought to h~~e 
a peculiar tendency t-3 rcni~r In~n good citizells, it is evi
dent that when one of thclc deviates fro;n this ~nd, the 
tendency of the other ought to be ftr~ngtll(!lled. The Icl~ 
fe\-erity there is in re!igi('D, the more t)l~r~ ought to be in 
the civil laws. 

Thus the teighing reliKioD of Japan baving few doc
trines~ and propofiog neither future rewards nor punilr. .. 
ments, the Jaws, to fupply thefe defe8s, hive been made 
with the fpirit ot fevcrity, and are executed with aD cxtr.a
ordinar~- pl!'l8ualiIY .. 

. WJJm 
• 



OF LAWS. 

""hca ahe do8ri~ of n~Oity is rl~biilhm by ~l'sion. 
t'K ~It~ 01 ,he ~ws GUllat to be m~ fc\~re.. ..a the 
..... Rte 1IK'IC \~'c'''' • to the: CDCI that mm .. w~ ... "Id 
cthttwif~ IIuome abaDdoaeO. might be dd«ma~ ~ by 
thd~ ~i\.-u : Bllt it i .. :tuitc GthHwirc-. .hue tthgtUII 
bs ehbiilhN the doQri~ of librn)'. 

f'If'm the iuai~ilJ of local fprinr tile It .. ~tan ~ .. 
trine of p~ft:nation. and from thas dut .... ne 01 p:~dl •• 
.. ion fpriJagS 1M: i~'\'"it'f uf foal. Thi, tMY .:.~~. is in 
,be d«ren of God ; the}' muil theftfore induige lM-ir Je

pof~.. In a colf~ li~e Ibis. t~ .... iftratt: o .. ght to aWKeIl 
~~. ~be Ia.s. ~~ft~ who arc lullN ~n~p by tt~igion. 
• \Vhal ~1'giOD conde-m3$ things which the civil laws 

oUlht to ~rmit. '~n- &S d!l!p I~fi the ci\ .. il laws. on tbe 
t)C~r ~~ fbOllld permit \~Jgt Rligion OCIght ttl coo*mD. 
Eilkr of tbefe is a ~bDt proof 01 ~ w~n, of true ide-~ 
of th;at immoDY aad propxtioa ... hich ought tu fublill 
bet.taI both. 

Thus the Tutus" u~~ J~ia.iz Kh~", amongR whom 
it was a 6n, and ~\'eD ~ CtaF'l4al cr'~ to P'lt a knife in tbe 
'R~ to !~~D .... nA ~ whip,. 10 Ilrike ~ horfe with his bri. 
dJc.. to b~al one bone with aDothH; did not ~Iie\'e it to 

be an, fin to b~~l their W~1t ta feize upon ~rult~r m .. n "9 

~_ to do 4m injury to a ~'io.'. uf to ccmmit murder. 
In a ~'ord. ~_ .. s .. ~ch reDr~r th~l ~lfuy which is. on .. 
. iy ind.-r~Dt~ h~~ this Int"oQv~ienC}". t~t th(-Y' make 
tbet~ things ioor.H'o-ml. ~~h:ch ale abf~hndY' nea:ft~ry. 

The peufk of t'ormot.t bcli~,"~. tb~t th~re is 3 kind of 
~eIJ; but it is to punia. thole wlhl at c~n~iD fe.fons have 
not pne nat.N; ~ho h~~t: dretfM in C4.1lico and not ill 
tilk» who h~ve prefum~j to look for o\'fters; 0:- \ybo 
l..a\"1: ~nclt:Il41k~n tlll)~ buliners without conf~lting th~ foog 
of b:rd,; wl:ile drunkeoi~ls and d~blucherv ar~ not J"e

g;mkcI u crimn.. They bcll~\·t: thilt eY~n tIie debauc~$ 
uf t~ir children are agrttahlt: to th~'r gods. 
,,;p~ n:tigion abfO)VC3 ttle mind by a thing merel}· ac-

cid~i~l. it Jotes liS g~te~ influence on manlind. lne 
~p!e of India believe th~t tbe Wlitt:rs of the Gan~s have 
il f.antlif}·il'g virtue.; 1"ho(e who die on its banks eare im .. 
-«iacd to be exempted from the torments of the: ~bu life. 

and 
• Sec ~ .. ~tion -·ritt~ by J. ~upiaa Cupar., feat to Tartary by I\)~ 

lln.lCft" 1\ ,'" t..~ }~f ,! ,-:~ 
.... Con~~lOft of ~·o)~a ~ contri'J-.tn! to t~dbblilhnlall ill the E~nin .. 

tiM ~p~'. \-01. ~. ~ l,!. t Eciil~Il!.' Luttu,collctl. \;. 
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.nd to be entitled to dwell in a region full of delights; and 
for this reafon the allies of the dead are fent from the moft 
diflarlt places to be t!lfown into this ri\'er. Liil)e then does 
it lignify wheiller the}: have lived virtuoufly or not, fa 
they be but thro\\-n into the Ganges. 

1'he idea of a place of rewards has a necelfary connexion 
lvilh the idea of the abodes of miff::" ; and when they hope 
for the firft without fearing the 14tter, the ci,,9il Jaws have 
no longer any influence. ?vlen '-VllO belie\?e that they are 
fure of the rewards of the other life, are aoo,"e tIle po\\'er 
of the legillator; they look lJpOn death ,vith too much 
<-ontempt: How !hajj the man be reflrained by Jaws, who 
believes that the greateR paill the nlagi firate can infli8, ,yill 
~Dd in a moment to begin his happinefs ? 

• 
C II A P. XV. 

How falfe R€ligio1ls (lre /omtlimcs ,oTr~l1~d hy Ite C;r.;il LllwJ. 

SIMPLICITY, fuperfiition, or a refpea for an
tiquit)Yt have fometimes eftablifhed m}tfteries ot ceremo
Dies Ihocking to modefty : Of this the world has furnilh
ed numerous examples. Ariftotle* fays, that in this cafe, 
the law permits the fathers of families to repair to the 
temple to celebrate! thefe myfieries for tlleir wives and 
children. How admirable the civiliaw, whi~h in fpite of 
religion prcfer\"es the religion untainted ! 

Auguftus+ excluded the youth of either fe;< frem affift
ing at any nocturnal ceremony, unlefs accompanied by a 
more aged relation; and \vhen he revived tIle Lupercalia~ 
he ,vould not allow the young men to run naked. 

) S 1'~' • 

C HAP. XV"I. 
How the Laws of R~lig;on C(Jrrelllh~ inC'"~"I!II;~n(~t of Q Polilicai 

CtJlljli luI ion. 

ON the other hand, religion may fupport a Bate, 
wben the laws themfelves are inc~pable of doing it. . 

Thus when a kingdom is frequently agitated by civil 
wars, religion may de:» much by obliging one part of. the {late 
to remain always qUIet. Among tIle Greeks, the Eleans, .as 
prieRs of Apollo, enjoyed a perpetual peace. In Jap~~ 

* Polit. lib. 7. cap. 17. + Suctonim, ill Augufto, cap. 3t. the 
~ Coll~aion of voy~gCi luadc to cltablith an Ind~a CQl11pallY3 vol. ~ p. J '7· 
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the city of Moco enjoys a coolant peate. as bein. a llo!y 
ciay; religion CUppGI'ts ibis ttpJatioD. and tbat aopue 
which feems to be aloae bpoD cUth, and which Deit.r bas 
Dor will have any depen~~ce on foreililell, has &I .. y* 
in it-; own bofom a trade which war cannot naiD. 

In kingdoms .. here wars are Dot t;Dteml Yeon by a ~n
era) conferlt, and \yhere the Jaw. have DOt pointed oot any 
means either of terminating or p~eDting them. reJigioQ 
eftabJiihes times of peac~. or ceITation of holti!iii6, ~t the 
people may be able to Cow their f;~ln, ~nd p~rform tbore 
other.labors which are ~foiute), DeceIT., for the fubfi8. 
ence of the flate. 

Every year all hoftility ceafes betyeen the -Arabian 
tribes for four months; the leal difturb~e WQuid thea 
be an impiety. In former times, w~n eYery lord in 
F ra~ce ~eclared war or peace, . religion gnntccl a truce. 
which was to take place at celWll Ct3iolls. 

, 

n~ f._1U SaJjlll t .. liaad. 

WHEN a Bate .... many caur~ for i:atred, rea 
ligion ought to produce many ways of reco:lciliation. ~ 
Arabs, a people a~~ia~ to robbery, are fRquendy guilty of 
doing injury and lDJufbce. M~mett ena£led this law: &elf 
anyone forgivest the blood of hIS bl-other.he maypl!rfuethe 
malefa80r for damiFs and intereft i but he who Oiall injure 
the wicked, after having receiy~d iatisfa8ion. thall, in l~ 
day of judgment, fuffer the moil grievous tOltDalts. II 

The Germans1nherited the b~lred and enmity of their 
Dear relations ; but th.re were Dot eternal. Homicidr: •• 3 
expiated by giving a c~.io Dumb6 of atde, and ~U I:&~ 
family received fatislaaion: A thing extremely wet.:.;; ~~ 
fays Tacitus" becaufe eDmities are moft danaer()UJ ;a.,. 
JDongft a free people. t believe indeed, that their j.~·u.4.if
tus of religion Wb9 were held by them ill fu Ul!M~ .. ;rcdit. 
were concerned in there reconciliations. 

VOL. II. I Among ... 
• 

• See Prideaux's life ofVabomd. pile 6.f .. -t KOlin. ~k. 1, cJ.ap .. of 
the cow.---* OIl ftlMuncin& th~ law of ~ttliati~. \ De .t~.;~b.. Ger. 
1..'lU10rum. 
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~*!1DODl t 1~ iDh~bitmts of MaJacn. if WMTe no form ot 
IHOIicili~ti, .. is efl.Jifhed. he who has committed more 
.... ceuin of being aff~fliuatcd by the relations or friends 
of the dcccabl. alwoclODS bimfdi to fury, and wounds or 
lills all be lDeets. 

? D 

C HAP. XVIII. 

]h. ,~ L.u:s '!f ~'liK;" II.., IH £1,0 ef Ci-uil U'UtI. 

THE lidt Creels were (mall nations, frequently 
dirFtt!"~. pir-•• es at (Q. IInjul at Jud, without govem
JDeDt and without I~w'. The mighty aaions of Hercul~s 
and Thefeos I~t us fee the late of that rifing people. \Vhat 
eco!d religion do more than it did to infpire them with 
horror ag~Dft murder 1 It declared that the man who had 
heent murdered was enraged againflll.e affaflin. tbat he 
.. ~Jd poffefs his mind with terror and trouble, ~nd oblige 
I»im t-> yield to him the places he Ilad frequented when 
31j~. They could DOt touch the crimin~I, nor ceDverfe 
.... ith him,f without being defiled ; TI.e murderer 'RS to be 
t~pe)k~ abc city, and an expiation made for the crime. § 

C HAP. XIX . . 
76.1 it is •• ,/_ .ali IIJ~ 7i"lllb 0:' 'Fa(it" of (J DfJlIri,,~ ~vh;ch rt,,

tI,rs it &:./;:.(.1 er ~ ra..ic;o"s I. It:~~. ';11 .., ClqJli CK~~rnm~IIIJ as I~ 
Ufo er .:l'.Jc ~h;,l1 IS .4J~ oj ". 

T Ht mofltrue and holy dotlrines may be attend .. 
M with the very worft confeq~ences. when they are not 
conne8ed with the principles of fociety; and~ on the con. . 
trary, doBrines the moll lalfe rna}' ~e attended with excel~ 
ient cOD(equenc~s, ,,,hen contrived fo as to be conne8ed 
with there principlc.s. The 

• ro)Jt~itln of ,·o}"ages that contributed to the ~ndblilhment ~f the EaR.
indi~ compan}·, vol.. 7 - i \~, 30~ •. Sc.'C allo Incmoirs of the C. de luurbin, 
ad what he {~ys of the p...-opac 01 ~Iaca{far . 

., a-Ia!o, 0: ~\~;), tib .. 9- t Tra~dy of <Edipus Coloneu:a. 
; Platu, of law" lib. 9-



CIIAP. XIX.j OF LAWS. 
• 
The religion of Confucius· difown! the immortality of 

the foul; and the fea of Zeno di~ not belie\·e it_ There 
twofefls ha~e drawn from their b~d principles, c.on.fequenc- · 
eSt not juft. mdced, but moll. a~lmrab)e as to tb~lr lDflu~nce 
on {ociety_ Thofe of the r~llgl0n of T03,.nd ot Foctbelleve 
the immortality of tile foul; bllt from this facred doEtrine 
they draw the moll frightful confequences. 

'The doflrine of the immortality of the foul falre1y ~p.
derRood, has, almoft throughout the whole world, and In 
every age, engaged women, Oaves, fubjeEls, friends to 
Dlurder themfelves, that they might go and ferve in the 
other world the obje8 of their refpca or Jove in tl)is. 
Thus it was in the Weftindies; thus it was amongft the 
Danes ;t thus it is at prefent in Japao,+ in Macalfar,§ and 
maJ1Y other places.. . 

l"'hefe culloms do not fo direaly proceed from the doc
trine of the imitlortalit}~ of the foul, as from that of the re
furreElion of the body, from whence they Ilave drawD this 
confequence, that after death the fame individual will have 
the fame wants, the fame fentiments, the fame pafIi6ns. 
In this point of view the do8rine of tHe immortality of the 
foul, has a prodigious effea on mankind; becaufe the idea 
of onl}T a fimple change of habitation is more within the 
reach of the burnal) unde1'ftanding, and m\)re adapted to 
flatter the Ileart, than the idea of a new modification. 

it is not enough for religion to eftablifh a doarine, it 
rouft alro direa its influence. This the Chriftian religioll 
performs in the moll aamirable manner, particularly with 
~cgard to t.he doarines of which we have been fpeaking. 
It makes us hope for a Rate which is tIle objeCl of our be
lief; not for a ftdte which we have already experienced or 
known; Thus every article, even tile refurreaion of the 
body, leads us to fpiritual ideas. 

~ a CHAP. 
* A Chinefe phiiotopher rcafons thus againA: the doarine of Foe. "It i, 

{aid in a book of that tea, that the body is our d welling place, and the foul 
the immortal gucfi: which lodges th~r~; but if the bodies of our relations ;re 
only a lodging, it is natural to regard them witll the lame &o:1tempt we {boulcl 
feel ftlr a nruaure of earth and dirt. Is not this endtavnring to tear from the 
hean the \' irtuc of love to one's 0 wn parerlts ? This leads us even to neglca 
the care of the body, and to refui~ it the compaffion and affctlion fo ne<.c[a
ry for its pr~fe'rvation: Hence the difciples of Foe kill themfelves by thou-
1ands." lrtJrlt ~/(ln ~1lCitl1t Chi,ztfi p.~i/~.r()pher in liz, tolltl'1ion cj'Du, H",lde, t'QI. 
~. p. 5~· t Sec 1'ho. Bartho!in's Ant. of the Dane:; . 

. ~. ,,-\0 ac·:?n~t ?~ Japan, in the coll~aion of \,0Yi4gt.s that contributed to ef4 
~aoilfh an [.HUl<.i 'a cf)mpan,;. ~ lOLi.rb'n's nllcnoill. 



THE SPIRIT [BOOK XXIV. 

C HAP. XX. 

!f HE r.ml books· of the ancieat Pafiaas rq. 
"If)'ou would be holy. i!JAratl J08I' chiJdn:n. .c_ 
all the ~ Kiions which tbey pnlcm •• iil lie lILT_aN 
to you. at They aclvile them 10 IIK!rry ~iees. bee_. 
children at the day of jadgmcat will be as a bridF. OYft 

which thole who have none c:m1lOl pal!. TlM!fe cIo&riDts 
were feU\; but extrclD!!ly afefal. 

• 

C HAP. XXI. 

Of ,II .~IH;(I. 

THE doGrine of the immortalit)- or tile rout is 
divided into time bnDch~s; that of pU!~ immortalit)·. 
that of a fimpJe cbange of h~bitatiOD, and that of a me
t~mpr)·cbofis i that is the ryft~m of tbe ebrinians, t~t of 
the Scythians. and that of the Indians.. We have jul 
been fpealing ot' the two firl ; ana I Jhali fay of the lal, 
that, in it has ~n well or iU e~pl .. iDed. it hi3 h;td goot~ or 
bad ~~as. As it inrpi~ men with a certain horror a. 
gainfl bloodlhed. very few murd~r$ are comtDitt~ in the 
Indies; and though they' feldolu punlfh with death, yet 
they enjoy a perret} lRDqniUit)·. 

On tile other hand. women bum tLernrelv~s at the death 
or tbeu" hufbands j it is onlv the iOhOtCDt who luffu a 
vio!eDt, death. • 

• Mr. Hyh. 
CHAP. 
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• 

C II .\ P. XXII. 

A JUND of ~ cLhlilaed iD 'M IIId,a by 
tM pcej_ius of ~ has -- ,be ~"·.:r.1 lr'~ COla .. 
cei~ .a ATft"fioa ~~,ft ~ach other. Tb!$ hoa.x IS fGUad. 
at eMiftl}- OB .eli... ,here family dillia8ioRs fonD DO 
civll tliliaaioDs. thae are ladQas who WOQld tbi.k 
,1ac.rel'Wft difllonomt I., eatina .ith ........ kina .. 

TWe Cona or diiinaiGDS are CODatlled with a ~"mll 
4rIer&o. for otbrr ~~ 'Way cliffereat fro. tbore fCDtillieDu 
-hid ~ht to proceallfom dilfacacc of r.ak. whicll 
~Il us ~preheatl ;t Io~ fer iDfaiClS. 
T. J.ws oi ~i'~ Ilaoulcl nelft iAfpire aD aYft"fioa to 

m., "III but vltt. &ad -~ ell thq- "oWe! nner duaac 
JDaD ftorD a lovt: 3Ild teaden~rs for his OWD r~. 

The Mahometao and Indian I~)igions ha\"e i ... heir k
rona an iafiDite DU~ of pc!Ople; ,he Indians hate the 
M.boIaetaDs h«'3ufe they eat cows; the MMomct~ de.. 
tel the In&.ns. bec~ure !hey ~t hoes. 

C II .~ P. XXIiI. 

Of~ 

WHEN ~)isioa appoints a Ct"tratN»1I from bbnr. 
it ought to h~ve a gr~ter ~ to the ~Rilies of II\UI

lind. tban to ~ gnadC:UI- of tbe LeIDg it d~ligns:o honor. 
Albeas· was fUJita to gnat iDCOQftDi~nces flOlll the 

f'xc~8h'e numM-c 01 iu fetlivals, Tt~r~ powf'rful ~pl~. 
to whore d~cilion all the citi~s of Gr~ce came to fubmit 
their quarrels. could not h~vc: time to drlpalCh fuch alllol. 
tip!iril)' of alT"irs, 

'\"hen Confbntine ord~~ th~t the pmpJc fhnuJd rd 
OD the f.ahbath, be ~de this d«~ for ,b~ c:ili~sa t anJ 

, ~ l\ not 
\t"4 Itl 

• X~,l\lp!t,\~ on t~~ .. t\"p,~b:~" .. to .\thtn~ .. 
t L'1; J ,,~J~ ~.: t~~ ... , T~~s tl." .. '.~ ckubtW, ~ o.!\" for ~hc h. 

~;.m,-
. .. 
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not for the inhahitants of the open country; he W3S (~Dfi
ble that labor in the ~i~ies was uCeluJ, but in the fields 
~ece(fary. 

For the fame rearon, in a CO~Dtry fupported by COIII

merce, the num her of fenivals ought to be reJative to tbis 
vefY commerce. Proteftant and Catholic countries are fit
uated* in fueb a mann~r, 1h~t there is more need of labor 
in the former tbl!) in the latter; the fupprefli9D of feDi. 
vals is therefore ~ore fuitallie to Proteflant than to Cath .. 
olic C(JUDtries. - . 

Dampierret ob(er\~eSt that the diverfions of differeGl 
Dations vary g~eat)}· according tD the c)iDlat~. As bot cli. 
mates produce ~ qt,anlity of delicate frllils, the barbarians 
eafily find neceffari~, and therefore fpend much time in 
di~erfions- The lndians of colder countries have not fo 
much )eirur~. being oblipl to lilh and 11'Jot cODtiotlally ; 
hence they have lefs mufic, dan~ing and feftivals. J f a 
~w religion fhould be eftablifhed amongil there ~pl~t it 
OQghl to have ngud to this in the inftitlltion of felli"als~ 

2 

C HAP. XXIV. 

Of tw Lwal u.:s ef ll.~/jK;". 

THERE are many local Jaws in various relig~ 
ions ; and wh~n Aiontezuma ,~it." (0 much obftiD:CV in .. 
~acd that the religion of thf' Spaniards was good for ih~lr 
~ounll}·, and his for ~texico, he did DOl affen an abfurdi
ty; becalifes in faa, leginillors could never help having 
a regard 10 wha.t nature b3d ~n~b)ill\cd befl)fe Ib~m .. 

The opinion of the ~e\("mprvcbo(is i~ adapt~ to the 
climate of the In«!i~s. An ~xc~Oiye b~at burns up all the 
:fcountry; they can brttd but v~rv fc:w C;tU ~c ; ihry m: 
:t.lways in d~nger of wanting them (or t!n_g~; their black. 
c~tlle multiply but indif£c~ntl)· ;§ il)1J they tlre iubje8 to 

many 
• The CMhoi~s Iw. WW',," t(\'-ftM$ lbt "u:~ and ~ r:Q~~ts to""-mU ~~ 

.. fth, ~ Ibtnl)tcm"$ Yf\~~~ ,'Ot ~. 
t S« Ikmw-h. tr .. ~"!~ 'n~, ,!, r-tlC. 'J!, 
\ E.C.ti~!l' Id:c.~) c\.~ll~t, sa, ?, 9~, 



many diftemFS : 1j4. law of r~ligion wJ.ich prefcrves them. 
is therefore moil fuitable to the policy of the counlry. 

\Vhilc the meadows are fcorcbcd up, rice and plilfe, by 
the aRi fiance of waler~ are brought to perfection : J\ Jaw 
pf religion which permits onl,· this kind of pourifhment. 
lOuft therefore be extremely ~fc:ful to men in thefe cli
!Dates. 

The fJelh* of caltle in that count')· is infapid, but tbe 
milk and buttrr which tb~>· receive from then., ferv~s for 
a part of their ful:tliflence: T~er~fore the lil\V whicll pro
hibits the eatiog and lilling of cows, i~ in the J ndies not 
unre~fonab)e. . 

~\theDS contained a prodigious multit'lde of peo?I~, but 
its territory was baneo. It was therefore a religious 
QJazim with this people, that thofe who offered rome fmilll 
prefents to the gods, t honored them more t!lau thofe wI!;> 
f~crificed an ox. 

-

Tw ;.tM~~.i~.9 ., 'Tr ... '1'tnI,i1l! - R,liKit!f. fre. •• ~ C .. ,ry ,~ 
•• ~};~r. 

I T follows from hentt~ that there are f~quemJ, 
JIlany inconveniences attending the tRnfpliinting a religiun 
&om one countrY to 4'nother • 

• , The hog." tiiYS :\1.-.. Boubillvillers,t " mull be very 
fcarc-e in Arabia. where there aN .almoil ~t) wcods. and 
hardl~,. all)" thing fit f3r tIle! nourifhnl~t of there anim~ls : 
Befides,~he fal~fs of the water and ft.'Uti renders tlte pet~ 
pie moll furc~ptible of cutaneous diforders.'· ~J his )0-
C4l) I~w could 110l ~ good in u,hcr§ coun'ri~s, where the 
hog!S almoft m univO'f~J. and in Come fort. a uecdruy 
D(.ur:lhmeot. ' 

1 fh~ll here m~ke- a ~neAion. S~naoriu~ bas obrU\·~ 
Ib~t porI:. tr.anfpirc:s bllt liltlc:; tlod th~t this iind of mr~.t 
8r~;ally hind~1 s the IRnfpiRtlOn of ot~rr fOod i he bas 
fuund ~hat this dilliilawl\.\D ;tlnoWll~ to ~ b!;rd. ~ B~lid~. 

• Pe-ntk~".\ 'h'~S~ \: ,.1 t. D. 1 B" , 
~ .~~:ir;,lo in Att.:~~ i.~~ ~ ... ~ 
! L'~·~ u! ~~~.. i ,,~, ;n ('~ia.a. 

t. ~\:c~~i:-,,~ ~~t4~~. ' tl' .. )~~!.,:::, ..... " , li"l"~ .. . . 

tt 
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it is known. t"t the .... t of tnafpin. forms .. ia. 
a-eafcs the diforders of 1M Iku.. The feediDg on porl 
ought therer~ to be prohibited ill cli..-s where ,. 
~Ie are rU.bjKl to tWe difcdas, as ill PaIeIiDI; Ala. 
bia. £c1pt ~d Lyb~ 

3 • 

C HAP. XXVI. 

Silt John ChanJin- fays. that thete is DOt a DaV. 
igable river in Perfia. ~pl the KIW. which is at the ~~
~nlily of tbe empire. Tlte ancient law of the Gaurs. 
'Which prohibited failing on riVHS, was Dot tha'efore at
tended with any iDcoDvnlieace in this C:OUDtry. though it 
would ha.e raiDed the trade of anl'ther. 

Frequait batbings are exttemely urdu) in hot climates. 
On this account they are ordained in the Mabometan law. 
a!ld in the Indian religion. 10 the Indies it is a mol mer .. 
itorious aa to pray to tG·~ in the l1lDDing ftrmm ; but 
how could tbef~ tb~: performed in olMr cliDliltes ? 
Wh~ a religioo t,td to the climate o( OD~ country 

c)~fhes too much with the climate of another, it ~umot be 
there elabJifhed; and w!trDe, .. tt it has bten introduced, it 
J.a bten art~rwards difcnded. It feerns to all human a~ 
peannce. as if the clim~e had prcfcribcd the bounds of 
the Chriftian .d Mahometan R)igio.~s. 

It lollows from hence. that it is a)moll alwa}-S proper for 
a religion to h~\·e particu~,u doarines. and a gt'n~ra) wor-
1hip. In )~\\·s con~ming the pr.aice of religious wore 
lhip, there ought to he but few particulars: For inn~c~ 
they !bould ~ommand IhortifiauOll in general, and not a 
c~rt~iD kind of mortifica"(tll : CilriJli.lnilY is full of good 
fen(e: Ahilincnce is of divin~ inftillllion ; btlt a ~nicll
l~ killd of ~bftiDencc is ord41incd by hwr..n ~uthorit)·, aDd 
cllereloK m-lV be ("llan~d. 

~ BOOK 
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BOO Ie XXV. 
OF 1..6$ ~s ~Eun'E 70 nlE ESTAJ1.1SH.EIrI 0' 

~£LIGIO.V, AND In EXl£ItIlAL POLIfY:. 
-.====-~~~~======~~---~~~========== -::.:. : --- - iI'Z I ' ¥ -

C HAP. I. 

Of ";'Ma1 SItu; .. .,.,. 

THE pious man and the atheifl al • ." talk of 
religion; the one fpeaks e( what he lOVel, .. the other 
or .Itat he fears. 

d 

C HAP .. II. 

Of IN • .,MI If A"u_nl I. Di.I~"'" R,/i,ieu. 

THE different religions of the world do nat &ift 
to thofe who profers them, ~ual motives of attKbmeDt ; 
this «penc!s glGtly OIl the manner in which they aglee 
with tM turn of thoUJht and perceptioas of mukind. 

\Ve a-e extremely addi&ed to idol.uy. and yet have no 
pea inclil!MioD lor the religion of id~ i we are Dot 
v.:ry fond of fpiritual ideu, and yet are mol attacb~ to 
thofe religions which t~cb us to adore. fpintlRl Bemg. 
This. proceeds from the f.tist~aiOll we find in onrfeJves .t 
~Ying been Cu iDteUigent as to cbooCe a ~Iigion, which 
hift~ the Deity from tbat baf~nefs in which ~ had ~ 
placed by others. '\,. e I()(\k upon idolatry as the rclision 
01 ~n 19DonDt ~ople i and ahe rdigion -'Ibich bu a !pir .. 
itu~1 being (or il$ ui)jtti: it, th~t of the moll tnligbtened 
~tlGDS~ 
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When with a do8rine that gives us the idea of • rpma. 
ual fupreme being, we can ftill join thore of a fenfible ra. 
lure, and admit them into our worfhip,we COntRa a gl~ 
er attachment to religion ; becaufe tbore motives which we 
have jut mentioned, are added to our Datural incliDatiOil 
for tbe obje8s of fenfe. Thus tbe Ca~hoJics, .oC) line 
more of this kind of wOifhip than tbe Prote£ants. ~ 
more attached to theil* religion, than tile Proteftaats are 
to theirs. 

When the tpeopJe of Ephefus were inform~ that the 
fathers of the couDcil had dKlued they might call the 
Virgin Mary tbe .DIlltT oj Goi, they weare tnnfportecl 
with joy, they liffed the hands of !he bifhops, they em. 
braced their bees. aDd the whole city refoundecl with ac. 
clamations. 

When an inteJlettuat rr:ligion fuperadds the idea of • 
~hoic~ made by the Deity, and a preference of thofe Wh9 
prorers it to tbore who do Dot, tbis greatly attaches us to 
ftJigion. The Mahometans would Dot be fueb good Muf. 
fulmeD, if OQ the one hand there were oct idolatrous na .. 
bODS who make them imagice ~hemre)ves the champions 
of the unity of God ; and on the other hand ChriiliaD~ to 
make them believe that they ate the obj«ls of his prefer .. 
ence. 

A religion burthenm with manyt cea""eJllonies. att:lches 
u! to it more flrODgly than th~t \ybich has a fewer 3um .. 
ber. 

We have an extreme propufilY to things in which we 
are continually emplo}'ed : \Vitnefs the obftloate pr~jGdic
es of lhe §Mahomelans and the Jews ; and the readinefs 
with which barbarous and ravage nations change their re
ligion, who, as t~ are emplo}-ed entirely in hUDting o. 
W41f have but few religious c~remon;es-

A~Ien are e1[trem~jy inclined to the paflioDs of hope and 
fear ; a religicm.-·th~.efore, that had neither a heaven Ror a 

hell, 
*11et-y aft' moR zealous r~r its proP'gation.. + St .. c~"rirlls k!kr. 
t l1lU doa not co"uac!i& _"hat I ha,-~ ~iJ in tftt. 1::£\ chapt.:r of ~ Pr\-'" 

c~tlin~ boo~: 11k~ !'~k of the moti,~o( ~l"¥hm\."'Dt tu lcii&:on, at~d ~-,nl 
ot~ ~ mc:-.I~ of Rl\ddl1'C it more ~~1. 

\ n.is ~ bral ttma~it~ OV("f all tk world.. ~ -H to the Tllfks, the. 
ft,.!TlOtU of the L~~.,t; the cnllf'tlion of ",,')~-a~s t}Qt (ontribuk'J In th<- ("~ • 
t.lb!l!hmcnt of all ~t\in,li~ com~uy,!,,"ol.. 3 .. p .. 11\),_ OIl th..: Moon of B~\~~, 
~d lMDtr L.~ Oil tilt lWa,,~ Il~':i~» &c. 



CRAP. Ill.] 

~JJ cou!d haldly plnfe them. Tbis is proved by die 
aIel.-ith which foreign religions have bem elbblithcd iD 
Japan. and the zeal and (oodoeCs with which they wen re· 
.-~ . 

(elT1:U. 

In order to raiCe an attachment to religion .. it is necetr~ 
ry tint it thould inculcate pure morals. Alen who are 
lu\u by mail, an: exlJC~)y hOD~ft in tbe Brofs; they 
love morality. And were 1 :10: U'Gling of Co grave a Cub. 
jca. I fhould Cay that this appmrs renwkably evident iB 
our theatres ; we are fure of pJeafiDg tbe people by (~Dti .. 
ments avowed by morality; we are Cure of &hocking them 
by thore it difapproves. 

When external worfhip is attended with great magnifi .. 
cence, it 8atters our millas, and BronSly attaches us to re. 
ligion. The riches of temple$ and thoCe of the clerg 
«readv aJfcQ us. Thus even the miCery of the people IS 

a motive that rmd~rs them fond of a religion, which hu 
Cened as a pretext to thoCe who were the cauCe: of their 
lPifery. 

C H .\ P. Ill. 

f¥ 7i--lhs. 

ALAiOST aU civilized nations dwell in houfes ; 
from hence Dcllulally arore the idea of building a houfe 
for Gud, in which they might adore and Ceek him amidll 
~JI their hopes and feMs. 

In faa, nothing is more comfortable to mankind, than 
a place in. whicb they may find the Deity peculiarly pref
ent, and where they ma~:- 2ffemble togetbcz to confers their 
we~nefs. and tell their griefs. 

But this natural ide. never occurr~ to an)· but fucb as 
cutli\·~ted the land ; thore who had no houfes for them
ft!lves. were ne\-er known to bltild tetnples. 

This was the c3l1fe that mad~ Jenglliz Khan di[co,·er 
fucb a prodigious contempt for mofques.+ This p:-i~cet 

tx~mlned 
• The Chrini~n ~nd InJi.n n:~l~i:.lns ; t.. :oe ~\.~ ~ b.:!l ~nd a p.a'Jdi.C'~ \vhi(h 

tbP ft'Jlglon of" Santos ~ ,'$ n\lt .. 
t t:nterin::thc- mn!qtl(' ot R-\t.~ha~. Iw tnf"\k,. tlae K~ran ... and ~r~~" it under 

...... ~!"'1tI:-'s f·....... ll'~" .• - ... I',., • ••. , .. - + lL;J ,. · ,. ~ ..... ~ ~.. .I... '. t..llo'! .,"', ,~. '.. .. ... ) .. ",:. .. po. ~ .... ~ • • L ~' ,. ~ 
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examined the Mahometans; he approved of all their doc~ 
uina, except that of tbe nec~flily of going to M~cca: Ho 
could not comprehend why Gud might not every where 
be adored. As the Tartars did not dwell in houfes, they 
could have no idea of temples. 

Thofe people who ba,re DO temples, hav~ but a (mall at. 
tachment to their own religion. This is the reafon wh, 
the Tartars have in all times given fo great a toleration ;
why the barbaroul nations who conquered tbe ROlDan em. 
rire, did not hefitate a moment to embrace Chriftianity I 
why the ravages of America have Co little fondnefs fer 
their own !eligioD; why, fince our miflionaries have baiJt 
churches in Paraguay, the natives of that country are be. 
come Co zealous for ours. 

As the Deity is tbe rduge of the unhappy, and none 
are more unhappy than criminals, meR have been Datural. 
1y led to think temples an ar}~lum for thofe wretches. This 
idea appeared flill more natural to th.: G'reek's, where 
murderers,chafed from their city and the prefence of mea. 
feemed to have DO houfes Qpt the temples, Dor other pro. 
teaors but the gods. -

At firA there were only defi~ed for illvoluntary homi .. 
cides i but when the people made them a fanauary for 
great criminals, they fell into a grofs contradiaion. If 
they had offended lDen, they had much gre'ater.reafoD to 
belIeve they had offended the gods. . 

There afylums multiplied in Greece. The ~emples. 
raj'S Tacitu5,t were filled with infolvent debtors. and 
wick~d {laves; the magiftrate found it difficult to exercife 
his office; the people proteaed the crimes of 'm~n as the 
cereDlooies of the godl; at length the fenate was obliged 
to retrench a great number of them. . 

The laws of 1¥Iofes were perfe81y ,,,irc. The man who 
involuntarily killed another, "as innocent; ~t he was o. 
bliged to be taken away from betore the eyes of the rela
tions of the deceafed : Mofes therefore appointed an af,r. 
lumt for. fuch unfortunate people, Great criminals de. 
ferved not a place of fa fet)r • and they bad none; § the 

jc,,·s 

• Thi~ diipnlitior. of mind h3S I~n communicat('d to the Japaneft, ,~b~ 
a~ is cj£ily prllv('d, dcrive lMir origin~l fm!ll the Tim" .. 

t Anual .. laD, a. t N.:.aub. X);X'i.. ~ Ibid, 



CRAP. IV.] OF LAWS. 

Jews bad only a portable tabenucle, which continually 
cbanged it. place. This excluded the idea of • fana~. 
]e is true that they had aft~ward.a telPple; bu.t the ~nm. 
inals who would reron thither from all parts,mlght dlfturb 
the divine fervice. If perfon. who had committed man .. 
f1aughter, had bec:n driven out of the country. as WIS cuf. 
tomarv among the Greeks, they had retfon to fear that 
they would worfhip ftrange gods. All thefe confiderationa 
made them eAabJifb cities of refuge, where they might by 
'ill the death of the high pricft. 

IS • 

C HAP. IV.' 

OJ ,h~ Mi"ijlrs .., lt~ligiGn. 

THE firA men, fays Pornbyry, facrificed only 
'\'egetables. In a wor1hip fo fimpte, every one might be 
priell in his own family. 

The natural defire of pleafing the Deity multiplied C~· 
emonies. }'rom hence it followed. that men employed in 
agricuJture became incapable of obferving ~ aU, and 
of filling up the number. 

Particular places were confecrated to the gods; it then 
became neceffary that they fhould h~ve miniflers to take 
care of them; in the fame maJlner as eveN citizen took 

~ 

care of his houfe and domeftic affairs. HenCe the Jteople 
who have 310 prieRs, are cOlomonly barbarians : Such were 
formerly the Pedaiians," and f uch are fUll l.he W ol~ DOt y. t 

Men confecrated to the Deity ougbt to be booO:ed, ef. 
pecially amongft people who i& .. ~~~ form~d an ;dea of a 
perfonal purity necelfary to approach tbe places moft a. 
greeable to the gods. and for the performance of puticular 

• ceremonies. 
. The worlhip of the gods requir!ng a continual appJica.

tion, moll nations were led to confider the clergy as a fep
ar~te body. Thus, among!l the Egyptians, the Jews 
aod the PerfiaDs,t they confeCRled to. the Deity c~rtailt 

families 
• Lin~ Ci~cl,lS, p .. 7'6.. 
t A ptoplc of Silx-ria.. ~ th~ account given b)· Mr. IVlAte! YlDrmlicla, 

in the CoII~ion of Tn\·cls to the No::..'l, \'01. a. 
t &: ~lr. H)·J~. 
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families ltho performed and perpetuattd the fervice. 
There ha,·e even been religions. which hive Dot only el:' 
tranged eccle6aflics from bufine(~, but have .&I~o talten a •. 
lVay the embarrafTments .f a fdmlly; and this is the prac~ 
lice of tbe principal branch of Chrillianity. 

I fha12 Dot here treat of the confequences of tbe law of 
celibacy : It is evident that it may become hurtful. in pro
portio!! as the body of the clergy may be too Dumerous; 
and in confequence of this, that of the laity too (uial'. 

By the nature of the- human underftanding. we love in 
religion every thing ,vhich carries the idea of difficulty; 
as in point of morality we have a fpeeulalive fondnefs for 
every tbing ,which hears the charaaer of fe\'erit)·. Celib. 
acy has been moll· agreeable to thore nations to whom it 
feemed leatl adapted, and \vith whom it might be .attended 
with ~ae moll fatal confequences. In t~e fouthem co~n
tries of EuropCt •• here by the nature of the climate.the law 
of celibacy is more difficu1t to obferve, it has been retain. 
ed; in tbore of the north, where the paffions are lefs live. 
)y. it has been banilhed. Further, in c~unlries where thete 
are but few inhabitants, it has been admitted; in thore 
that are vaflly popll}O(lS, it llas been rejeaed. It is obvi. 
ous that tllefe refle8ions relate on)}' to the too great extelt-
fion of celibacy, and not to celibacy itfe1f. . 

-
C HAP. V. 

Of the Bounds lfJ.~hi,:h the Laws cught 10 prcfcri6e 10 tht Ritlln 
.j~ tbe Clergy. 

. As particular families inay be e~tina; their 
,vealth cannot ue a perpetual inlleritanre. The clergy is. 
a ramiJ}' which cannot be extina ; lvealth is th~refore fix
ed to it forever, 311d callilot go Ollt of it. 

Particular families may itlCreCife; it is necelfar}- tIlen 
that their \vealt11 {bonid aJfo increafe. The clergy is a fam
i1y which ought not to iucreafe; their wealth ought then 
to he lilnited. 

\Ve have retained the regulations of the Levitical law~. 
as to the poITdlions of th(~ clrrgr, except t!lOfc relating tQ 

th~ 
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the bounds of !here poffeflions: Indeed, am~Jl us we 
mull ever be ignorant of the bounds. beyond .hlcb aoy. re· 
ligious community can OD longer be permiued to aC'lUlrc. 

Thefe endlers acquifition •• ppear to the people fo WI· 
reaCon.ble. tbat he who fbould fpat ia their defeace, 
would be RBarded as an ideot. 

The civil laws find fometimes many dil6culties in ~)ter. 
inB eftablilhed abufes; becaufe tbey are c.onnftlcd with 
thlDgS worthy of .refpe8 : In this cale an indirea p~oceed
iog would be· a greater proof of the wifdom of the le,iOa .. 
tor, than another, 1fhich flruck dire81y at the tbing It(elf. 
Inftead oi prohibiting the acquifitioDS of the clergy, we 
fhouJd reek to give them a diftafle for them j to leave them 
the right, and to take away thefaS. 

In fome countries of Europe. a refpeQ for the privi~s 
of thenobility I bas ellablilhed in their favor a right of iDdeiD~ 
Dity over immoveable goods acquired ill monmaiD~ The 
iDtere.fl of the prince hiS in the fame cafet made him ex.aQ 
a right of amonization. In Caftile, . where there is DS 

fuch right, the clergy' have f~ized UPOD every thing. In 
ArragoD, where there is Come right of amortization, they 
have obtained Jers : In France, wl1ere this right and that 
of indemnity are efbblilhed, they have acquired lers llill ; 
and it may be raid, that the profperity of this kingdom is 
in a great .meafure owing to the exercife of there two 
rights. If poffibJe then, increaCe there rights, and put a 
llop to the mortmain. 

Rer-der the ancient and necefTary patrimony of the cler
gy facred and inviolable; Jet it. be fixed and eternal like 
that body itfelf: But Jet new inheritances be out of their 
power. 

Permit them to break {he rule, w hen the rule is become 
an abufe ; fuffer the abufe when it enters illto the rule. 

They flill remember at Rome a certain memorial Cent 
thithe:- on Come difputes with the clergy, in which was this 
reaxim : "The clergy ought to contribute to the expenCes 
of the {late, let the Old Teftament ray ,,,bat it will." 
They cooclllded from this paffage. that the author of this 
memorial was better verfed in the language of the tax gath
erers, thall in that of religion. 

. CHAP. 
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C H· A P. VI. 

THE leaft degree of ~ommGIl Cerate _ill let ut 1d 
that bodies dmgned for a perpetuil continuo\.: fho4ld 
aot be allowed to fetl tbeir fnnd$ for life, Dor to bam" 
for life; oDlers we 'Wallt them to be heirs to all thore ". 
bave no relations. and to thole who do Dot c:boofe to b_ 
any. Thefe men play again! the people, but they hoid 
the blbk tbemfelves. 

) . ! ? .e 

C HAP. VII. 

liT 
HOSE are guilty of impiety towards the gods,i' 

lays Plato, * Ie who deny their exiftence; or who, while 
they bclie~ it, maintain that they do Dot interfere with . 
what is done here below; or, in fine, who think that the, 
tan eafily appeafe them by facrifit:es: Three opinions e. 
quaUy pernici!Mls.·· Plato has here raid all that the clearel 
light of Dature has e\-er been able t6 ray, in point of re. 
ligi9n• • .• . .;. 

The magnificence of external worfhlp has a prinCIpal 
tonnexioll with the con1litution of the llate. In good re
publics, they have curbed Dot only the luxury of vanity, 
but even that ~f fuperftition. They have introduced fru .. 
gal laws into religi('~. Of this number are many of the 
laws ~f SoloD, m~ny of .thofe ot Plato on funerals adopted 
by CIcero; and 18 fiDe, fome of 'the laws of Numat on 
facrifices.· . 

Birds, fays CiteTo, and paintings liegun and finifhed ill 
a day, are gi~ts the moft divine_ Weotrer common things, 
fays a Spartan, that we may always have it in our power 
to ,honor the gods. 

The 
• On laws, lib. 10. 
t Rogum vino ne rcfpergito. Law of tile ta-·t/trl tffl,!tIf 
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The defire of mm to pay his worfhip to the Deity, i. 

very dilferent from ihe magnificence of this worfhip. Le~ 
us Dot ofkr our tR'aCures to him, if we are not proud 01 
Ihewin& that we efleem what he would have us i ..:fpiC" 

.. What muA the gods thick of the gifts of the in" ;e 
OU!," raid the admirable Plato, II when a good man would 
btufh to recei'le prefeots from a villain ?" • 

Religion ought DOt, under the pretence of glft$. to draw 
from the people what the Deceflities of Hate have left them. 
but, as Plato. fays. "the chafte and the pious ought to 
offer gifts, which refemble themfelves. U 

Nor is it proper for religion to encourage expenfive fu
!l~rals. What is there more natural tban to take away the 
difference of fortune in a circumftance, and in the'very 
moment which equals all fortunes ? 

C HAP. VIII. 
..-

Of ,b~ p(J"'ifictU~. 

_ WHEN religion has many minifters, it is n3tur. 
il for them t.o have a chief~ and for a fovereign pontiff to 
he eftablifhed. In monarchies, where the feveralorders of 
the Hate cannot be kept too diftina, and where ail powers 
ought not to be lodged in the fame perron; it is proper 
that the pontificate bediilina from the empire. The fame 
n~ceffity is not to be met with in a defpotic governmen!, the 
Dature of which is to unite all the different powers in the 
fame perron. But in tllis cafe, it rna}' happen, tllat the. 
prince may regard religion as lle does the Jaws thalnfelves. 
as dependent on his own will. To prevent this inconve .. 
nience, there ought to he monuments of religion, for in. 
lance, farred books which fix and eftabliOl it. The king 
of Perfia is the chief of the religion; but this reHgion i$ 
regulated by the Koran. The emperor of Cbina is the 
fovereign pontiff; but there are books in tIle llands of eVe 

ery body, to which he himfelf mull conform. 10 vain a 
certain emperQr attempted to abolifh them; the}' triumph
ed over tyranny. 

VOL. II. K CH.U. 
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. 
C 1-1 A P. IX. 

Of Y.lcrllli~ .• ;Il I,i., of R~/ig; ••• 

\V E are here politicians, and not divines: But 
the divines theDlfelves mull allow that there is a great dif. 
ference between tolerating and approving a religion. 

When the legitlator has believed it a dutv to permit the 
exercife of many religions, it is neceffary that he ~ould 
enfor~e alfo a toleration amongft thefe religions themtelves. 

It IS a principle. that e~'ery religion which is perfecuted. 
becomes itfelf perfecuting: For as foon as by fome acci. 
~ental u~rn it arifes from perfecution, it attacks the relig
Ion ,,-hlch perfecuted it ; not as a religion, but as a ty-
ranny. 

It is neceffary then that the laws require from the feve. 
nl religions, not only that they lhall not embroil the late. 
hut that they lhaU not raile diHurbances amongft them
~elves. A citizen does not fulfil the k 'fIS, by not dillurb
lug the government; it is l'equifite, that he fhould Dot 
troubJe any citizen whoJnfoever. 

C HAP. X. 

2h~ lame SIt"jec7 (o,,'inl/~d. 

. As there are ~carce any but per.fecuting t~Iigio~g 
that have an extraordinary' zeal for beIng cftabllfhed III 
other places, becaufe a refigion that can toler~te others, 
feJdom thinks of its own propagation: It mull ther~fore 
be a very good civil law, when tue flate is cdready ~ausfied 
witll the eflabliChed religion, not to fuffer tIle eftablllhment 
of anotller. 

This is tllen a fundamental principle of the political 
Jaws in regard to religion: That whell the ftate is at liber
ty to recei\·e or to r~jea a ne\\' religion, it ought to be re~ 
jeEleJ ~ \vhcn it is received, it Ollgllt to be tolerated. 

CI-IAP. 
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C HAP. XI. 

Of elld",i",! iii R~/iK;O ... 

A PRINCE who nndertake! to deftroy or change 
the elhblifhed religion of his kingdom, mull greatly ex .. 
pofe bimfelf. If ilis government is defpotic, he runs a 
mucl:a greater rilk. of feeing a re\"olution carife from fuch a 
proce-rding, than from an}~ t}~raony \yhatfoever, and a re\· .. 
oJutiCID ,is not an uncommon thing ill ruch Rates. 1-'11C 
reafOll of this is, becaufc a ftate cannot change its religion, 
manners, and cuftoms in an jollant, and ,vitil tile fame ra
pidit)· as the prince publifhes the ordinance which enab~ 
Jilhes a ne'v religion. , 
. BeJides, the ancient religion is conneaed witl} the coo .. 
flitution of ttle kingd~m, and the new one is not; the for
mer agrees wi,th tQe climate, and VeT}' ofteri the ne\Vone 
is oppofite to it. Moreover. the citizens, difgufted with 
their Ja\vs, look upon the goverhrilellt already ellablifhed 
with c::ontempt ;. t~ey conce,ive. a jealoufy againft the tw.O 
religic,os, inftead of a firm belief in olle; and in a word. 
thole innovdtio~s give the Rate, at leaR for fome time, botb 
bad citizens and bad belie\yers. 

----~~~.--.... ----------
C H .~ P. XII. 

Of P~"al Laws. 
-. 

PENAL laws ought to be avoided, in refpeEl: to 
religion: They itl~pri~t fe~r, it is true; b~t as religion has 
a1[0 pella) ]a\ys which Inf pire fear, the one IS effaced by the 
other; arid bet\vcen there l\'lO different kinds of fear, the 
inind bl!comes 11ardened. 

The thteatenings of religion are fo terrible, and its prom .. 
i(es fo ~~treatt that \vhen they aauate the :nind, whatever 
efforts the magiftrate may u[e to t..'>lige us t() renounce it, 
he feems to leave us nothing when he deprives Us of the 
exercifc:' of our religion, :md to bereave us of nothing. 
when we are freely allowed to prefefs it, 

~ a It 
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It is not theref\lre bv filling the foul \vilh the idea of 
this great objel:1, by hafteninl!' her approach to thdt critical 
moment in which it olightOlo b~ of the hi:;hcfl import
ance, thlt Ihe CdD be .n\,1l eff, ... allcl;I}, dctacJled trom any 
particular rc:i~ion : A mc)re c~rlaill WdY is 10 tempt her 
by favors, b\- the ~anveniences 01 )ife~ by the hopes of 
fortune: Not by that which \Varns her of d.n~er, but by 
tmt which makes her forget it; not bv that \,·hich {bocks 
her, but by that which thro\ys her into indiff~rence, at the 

- time \vhen oth~r paffil)ns fJiludte tile tnintl, and thofe which 
the re!igion infp:res are hullied infO filt~llce. A general 
rule in changing a religion; the invitations Ibould be 
much flronger than the penalties. 
, The temper of the hu!n~n Rlind has appeared even in 
the nature (If tbe PUllifh,nents they ha"e employed. If we 
take a furve}' of the perfecutions in Japan,- we {hall find 
that they' ,vere more illocted at cruel torments, than at 
long fufferings. which rather weary than affright, whit'h 
are the more difficult to furmount, from their appearing 
lefs difficult. 

In a word, hiflory fufficiently informs us, that penal 
lawl have never had any other effcil but to dellroy. 

C II A P. XIII. 

A mojl hum"l~ R~IIIDnjlra1l'~ to the InqujfilorJ Df SPain and Portugal. 

A JEvVESS of eighteen years of age, who was 
burnt at Lifholl at the Iaft AutodaJi, gave o£cafion to the 
followiIlg little piece; tIle moft idle, I believe, that ever 
was wrote. WIlen '\\?e attelnpt to prO\le things fo evident, 
we are fure never to convince. 

TIle allthor declares that tllOUgh a Jew, he has a refpea 
for the Chriflian religion; and t'ltat he ih()uld be glad to 
take a\yay from the princes \4:110' are not Cllrillians, a pIau
fible pretence f"r perfecllting tIllS religion. 

" You conl p ldill, " fdYS lle to tIle i nq ui fitors, "that the 
Enlperor of Japan cau[ed all the Cllriftians in his domin .. 

-Ions 
.,. In the collcaion -of voyages that cOlltributei to the cftab1ifhmcnt of all 

Eaftindia COlnpany, \'(;)1. 5-
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ions to be burnt by a nV.~ fire. But he will anfwer • We 
treat ,"Oll who do not belie\'e like liS, as yo.' }·ourCelve. 
treat ihclfe who do Dot believe Jike yuu : "x ou can only 
complain of \ our weal~fs. which h:$ hindered you from 
~xtermiJlating us. and which has ellabh:d us to eXh!rminalc 
)~OU. 

But it mull be confelfed that }·ou arc much more cruel 
thaD Ihis emperor. You pllt us to dea!h, \\"ho belie\·e on
ly what yau belic\·e. becClufe we do not beiie\'e ail that 
you bclico\·e. \~ e f?IIO\v a religion which YOl! yo~rfefves 
know to havp betn iormerJ\-9 dear to God. \\ e thInk that 

• 
God lo~·es it {lil', and you think tllat ile lo,"es it no more. 
And becdllfe }:'Oll judge thus, )·011 mf.lke thofe ftJffcr by 
{word and fire. wh() t,old .n ~rror fo pard()nClble as to be
lieve'that God* flill lo\'es "'hal he once It)Vt-d. 

If you are c.rUeZ to us, you are mucl) Illure fo to our 
(hiJdren; '''Oil callfe them to be burnt, bl~cau fe tile):' fol~ 

• <I • 

low the infpiraticns given them by tbore whom the law of 
~aturet and the laws of all nations teach them to regard a,a 
Cod's. 

You deprive yourfe)\?es of the advantage you have over 
the Mahometans, with refpel:l to the manner in which 
their religion was ellabl:!hed. Whel1 they boatl of the 
Ilum&er of their belie\'els, you tell thetl) that they have ob. 
tained them by violence, and th4t they have extended their 
religion by the fword : \Vhy tllen do }TOU eftabliLh your$ 
by fire? . 

When you would bring us over to }70U, \Ve objea a 
(ouree from \Vhich }?OU glory to defcend. You reply to 
us, that though }'our religion is new, it is divine; and \'OU 

prove it from its growing amidR the perfecution of Pag~ns, 
ClIld when watered by tIle blood of }your martyrs: But a. " 
prefcnt you play the part of tIle Dioclefians, and Inake U$ 

take yours. 
We conjure you, not by tIle mighty God whom both 

you and we [cf\7e, but h}T tilat Chrill, \vho~ you tell us, 
took upon him a hunlan form, to propofe hirufelf for an 
exam.pIe for }'OU to follow; \\'C conjure }'0U to behave to 
us, as he llimfelf would bcha\'c, was l"Ae upon earth. 

6-1r 3 , . You 

• The four("e of the blindncfs of the .!cvvs i.e, their not pCrr(~l vin~ that the 
!COnolllY of the ~'Jfpcl is in the 0) dcr of lhe dcr&;.~I:~ Qf Cod i and thit it i, in 
~ !i,ht a cQ!l~e'-i acn~(; of hi~ i:111~~~t~b~lilV ilf~lL 

, , 
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Y('u wou1d ba,ge us ~o be Chrifiians, and you ,,-il) not be 
fo \'ourfel\·e~. 

But if you \Viii not be ChriRians, be at leaft men: 
Treat ll~ as }'OU would, if ha\1ing only the weak light of 
juflice which nature bellows, )'OU had not a religion to 
conauEt, and a re\:eJation to ~ll~ightt!l }'ou. 

I f Heaven bas had fo great a love for }'OU, as to mak~ 
you fee the truth, you have recei\"ed a great favor : But 
is it for children \\'110 ha,·e recei,"ed the inheritance of their 
fathe~, to 11ate thofe who ha,'"e not?' . 

If you have this truth, hide it not from us h}' the maD
ner in ~hich you propofe it. The charaHeriftic of truth ' 
is its triumph o\'er hearts and minds, and not that inlpoten
fY which you co~f~rSt whe~ yo~ would force us to receive 
It b}~ tor~ures. . 

If }~011 were wife, yo~ would not put lIS to death for no 
9 ther reafon, but beca.tlfe we are un'villing to deceive you~ 
If YOllr Chrifl is the Son o{ God, we hop~ he will reward 
us for being fo tlnwilling to profane his myfleries ; and we 
belie\Je, ~hat the God \vhom ~oth }'OU and \ve ferve~ will 
not ptlnilli us for ha\Ting fllffered death for a religion which 
he formerly gave us, o~ly becaufe ~~ believe that he Hill 
.;ontinu~s to give it •. 

You li\re in an age in \¥hich the light of nature fhines 
more brigllt than it llas ever done~; in which pllilofophy 
bas enlightened human underfiandings ; in which the mOf

~lity of }·OllT GofJ)el 113S been tIJore k~own ; in which. tho 
refpeBive rights of Dlankind, \vith rf~gard to each otller, an~ 
the e.mpir~ Wllicll one c;ollfciel1c~ has over anot11ei, are 
be~ underHood. If you do not therefore {hake off your 
anCl~nt prejlldices, vv}lich, ,vllil It llr.lregClrded~ mingle witl\ 
}TOUf. paiIi(JrJs, it t:.11Jfi l)e confefred, that }'OU are incor~igi
hIe! Incapable of any degree of light or infiruaion ; and a 
naUon mU,n be v~ry unhappy that gives authority to fuch 
me ., 

Il. 

. Would yOl;1 have u!; fran k ly tell y<?u our thoughts? 
Y?1l c~nfider uc: rather as your enemies, than as the ene
~l~S of you~ re.ligi~n : For if )~OU lo,,·ed }~our religion, 
}·OU would not fuffer it to be corrupted by fuch grof~ ig. 
nOrallce. 
.' . 

It is nocelfary that we fllOuld ad\pedife yon of one thing,. 
~h~t is, if anyone ill times to come {hall dare t~ affert, that 

, . .' " . . ,n 
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in the age in which we Jive the people of Europe were 
~!vj)ized, }·ou will be cited to prove that they ,vere bar. 
bafld!'S ; and the idea the}' will have of }·ou, \~'ill be fuch 
as wilJ I!ilhonor your age, and fpread batled over aJJ }·OU! 

CODtemporaries. ,J 

C HAP. Xl". 

Why the Chri;'!lnn Rtligion is /s ot/ious in ... ,,-,pall. 

WE have already mentioned* the perverfe tem .. 
per of the people of ,-Japan. l"'he magiflrates confidered 
the DrmnerS which Chriftianity infpires, ",hen they at. 
tempted to make the people renounce their faitl), as in it. 
felf moll dangerous: They fancied that it increefed their 
obIlinar,}~" 1'he lalv of Japan .punifhes fevercly the leaf\: 
difobedience. They or(lered them to renourJce the Chrif
tian religion: They· did not l·enounce it, this was difobe. 
dience : They punifhed this crime; and the continuance 
in difobedience feelned to deferve another punifument. 

Punilhments among the Japanefe are confidcred as tIle 
reVeIJge of an infult done to the Prince. The fongs of 
triumph fung by our martyrs appcarecl as an outrage 3-

gainft hiln ; the title of martyr provoked tile mQgiltrates ; 
in their opinion it lignified rebel : 1'hey did all in their 
po\ve{ to prevent their ol)taining it. It was th~n tllat their 
minds were exafperated, and a horrid firuggle \vas feel) be .. 
t\veen the tribunals that condemned, alld tile accufed ,yhQ 
fuffered; between the civil laws, and thofe of reEgion. 

C 1-1 A P. x\r. 

OJ the Propagation of l\tligion. 

ALL the people of the eall, except the Mahome. 
tans, believe all religions in tlle'llfelves indiflcrent. 'l~her 

teur 
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fear the eftablilhmentof a~otber religion, nootberwife than 
as a change in government. Amongft th~ Japanefe, where 
there are 1113ny feas, and where the Rate has had for Co 
long a time an eccle6aftic fuperior, tb~y* ne\~er difputeon 
:religion. It is tbe fame with the people of Siam. t The 
Calmucsf do more, they make it a point of confcience to 
tolerate every fpecies of r~ligion : At Calicut§ it is a max. 
im of the ftate, that every religion is good. 

But it does not follow from hence that a re1igionbrougnt 
from a far c!iflant country, and quite different in climate, 
laws~ manners and cttftoms, will have all the (uecers to 
which its ho)jnefs might entitle it. This is more part:cu. 
Jar Jy true in great defpotic empires: Here firangers are 
tolerated at :lirft, becaufe there js no attention given to 
what does not feem to 11rike at t be autho.ity of the prince. 
As they are extremely ignorant, an European may render 

.1 .bimfelf agreeable, by the knowledge ~e communicates; 
J this is very well in "the beginning~ But as foon as he has 

any fuccefs, when difputes arire, and when men who have 
1ome. intereft become informed cf it; as their empire by 
its very nature above all thing$ requires tranquillit)·, and 
as the jeaftdifturbance may overturn it, they profcribe the 
new religioll, and th.ofe who preach it : Difputes between 
--.he preachers breaking out, they begin to entertain a dif. 
tafte f~r a religion, 9D which eve~ thore w~o propofe it 
<lfe not agreed. . 

BOOK 
• See Kempfer. 
t Hi~. of ~ Tartars, part 5-

o • 

1:' Fourbin's memoirs. 
§ Pirard's travels, chap. 97-
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BOO K XXVI. 
OF L411·"S .IS RELA71YE ro mE ORDER OF mlNGS ON 

WHICH 'THEY lJETERMINE. 
• _ =11'. • « , : 

C HAP. I. 

Id£. qf this Bool. 

MEN are governed by feveral kinds of laws; by 
the law of nature; -by the divine law, which is t!Jat of re
ligion; by eccleliaftical, otherwife called canon law,which 
is that of religious polity; b}7 the Jaw of nations, which 
may be confidered as the civil13W of the univerfe, in which 
fenfe every nation is a citizen; b}1 the general political 
Jaw, whofe objea is that human wifdom which has been 
the foundation of al} focieties; by the particular political 
Jaw, lyhich relates to eat:h fociety ; by the Jaw of conqueft 
fOIJnde<! OD this, that one nation has been willing and able. ' 
or has had a rigllt to offer violence to another; by the civil 
la\y of every fociety, by ,yhich a citizen may defend his 
foffeffions and his life againft the attacks of any other cit .. 
lzen; in fine, by domel1ic Ja"v, \¥hich proceeds from a fo-
ciety's being divided into feveral families. all which have 
need of a particular government. 

There are therefore different order~ of Jaws, and the 
fublimity of human reafon confil1s in perfeElly knowing [0 

which of thefe orders the tllings that are to be determined 
ought to have a principal relatio~, and not to throw into 
confuCion thefe principles which fhould govCl"n mankind. 

CHi\P. 
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C 1:[ A P. II. 

Of lAws D;~;,,~ "lid H.m~ll: 

. W E ought not (0 decide by divine Jaws, what 
fhould be decided by human laws; nor determine b)" human, 
what fhouJd be determined by divine Jaws. 

There two forts of laws differ in their original, in their 
objea, and in their natu~. 

It is univerfally acknuwledged. that human Jaws are in 
their 0"-0 nature different froDI thore of religion; this is 
an important principle: But this principle is itfe\f fubjea 
to others, which muil be inquired after. 

I. It is in the nature of human laws to be fubjea to all 
the accidents whi(~h ran happea, and to ,·ary in proportion 
as the will of man c!langes : On ~J!e contrary t by the na. 
ture of the Jaws of religion, they are never to vary. Hu. 
man laws appoint {or fome good; thofe of religion for the 
bell: Good may lla\'e another objea, becaufe there are 
many kinds of good: But the befl is but one, it cannot 
therefore cllange. We ma}~ change laws, becaufe they are 
reputed no more than good; btlt the inilitutions of religion 
are always fllppofed to be the bell. 

9& Tllere are kingdoms, in "- -.lich the laws are of nr .. val. 
ue, as they depend only on the capricious, and fickle hu
mour of tile fO\1Pereign. If in there kiogdolDS the laws of 
religion were of tIle fame nature as the human laws, the 
laws of religion too would be of no value. It is however 
neceffary to the focietr t that it lliould have fometbing fix .. 
ed j and it is religion tllat llas this ftabilit}·. 

3- TIle influence of religion proceeds from its being be .. 
lie\red; that of human laws., from their being feared. An .. 
tiquit}, fuits with religion, becaufe we haye frequently ~ 
firmer belief of thillgS in proportion to their diftance: For 
we have no ideas annexed to them drawn from tbofe times, 

. \vbicll can contradia them. Human )a\\"s, on the COlltra

r}'. receive adV2tllage froln their Jlovelt}", \\: hiell implies 
t~e 2~ual and .particular attention of the lcgiilator to put 
tnclD 10 executlOD. 

CHAP. 

• 

• 
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C H .\ P. Ill. 

Of Civil LlltUJl COlJlrary " Ih, La'!" Df Nal.r,. 

I}' a fIa\-e, fays Plato.* defends himfclf, and kills 
a freeman, he ought to be treat~d as a parricide. rfhis is 
a civil law which punilhes felfdefence, though ditlated by 
nature. 

The law of Henrv VIII, \yhich condemned a man. , 
without being confronted by witnefTes, was contrary to felf. 
defence. III faa, in order to pars fentence of condemna. 
tion, it is necefTary that the witneffes fhouJd know wheth
er the man againft whom the}' make their depofition, is he 
whom they accufe, and tbat this man be at liberty to fa}·. 
I am not the perron }·OU mean. , 

1"he law paffed under tbe fame r~igns whic'b condemned 
every woman \V]lO having carried on a criminal commerce 
did not declare it to the king before Jhe married him, \"io
lated the regard due to natural modefly'. It is as unrea. 
fonabJe to oblige a woman to mal:e this declaration, as to 

oblige a man not to attempt the defence of his O\VO lite. 
The law of Henrv II, whicll tondelnned tIle \Vaman to 

death who loft her ~Ilild, in cafe {he did not Inake known 
her pregnancy to the magifirc.te, \'/,tS not lefs contrar}' to 
felfdence. It would ha,'e been fufficient to oblige her to 
inforol one of her neareft relations, who might watch over 
the prefer,1atioll of tile infant. ' 

Gundebaldt king of Burgttndy decreed, tllat if the wife 
or fon of a perf 011 guilty of robbery did Ilot reveal the 
«::rime, they ,vere to become fla\'es. l'llis la\¥ \vas contra
I)' to nature: A wife to infolDl againfl her hufband ! a fon 
to acclIfe llis fatilcr! to avenge one criminal aCtion, they 
ordained anotller flill more crilninal. 

l"here has been IDuch talk l)f a la\~ in tEngJanci which 
permitted girls fe\'en J·ears old to c11ol)fe a }lllIband. l"1his 
la~~ was {hocl~ing t,·:o \\"a}"s; it had no regard to the tinle 

~"11en 
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. when nature gives maturit)· to the underflanding, nor to 
the time when {he gi\-es maturity to the bod}'. 

Amongft the ROlnClos, a lather mi~ht oblige his daugll. 
ter to repudiate* Iler hufband, though he himft·tf had con. 
fented to tbe marriage. But it is contrary to nature for a 
divorce to be in the power ot a tlJird perron. 

A divorce can be agreecthle to nature,onl), when ;t is by 
eonfent of the two parties .. or at lean {)f one of them; but 
when neither confcilts, it is a monilrous kind of divorce. 
In .{hon, the power of di\,orcement can be gi\yen only to 
thore who feel the illcoDveniences of marriage, and \vho 
are fen6bJe of the moment when it is for their intereft to 
make them ceafe. 

51 

C HAP. IV. 

THE law of tReceffuintbus permits the cbitdrea 
of tbe adulterl~f~, or tbofe of her hufband, to accufe her. 
and to put tIle naves of the hbufe to the torture. How 
iniquitous the law', which, to pre[erve a purit}l of moral,. 
everturns nature, the origill, tile [ouree of all morality! 

With pleafure \\'e behold in our theatres a young hero 
exprefs as much horror 3bclinll the difcovery of his r.lotb
erinla\y's guilt, as againft the guilt itfelf. In his futprife. 
though accufed, judged, condemned, profcribed a~ld cov
ered with infam}', he fcarceiy dares to refleEt on ttJe abom
inable blo(;d trom Wllich Phredra fprang; lle abandons 
all that is moll dear, the moll tender objett, all that lies 
n~are(l his heart, all that can fiJI him with rage, to deliv~r 
hlmfel,f up to the unmerited vengeance of the g~d$.. It 1. 
nature s voice, the f\veeteft of alj founds, that lnfplres us 
with this pleafure. 

CHAP~ 

.. Sec law 5, in the code de repudiis et jtl:!icio de moribus fu\llato, 
t In the code of the Vifigoths, lib. iii. ~'t. 4·, ~ 13. 



CHAP. V.) OF LAWS. 

C HAP. v. 

AN Athenian law obliged· cl.i1dren to provide 
for their falher~, when fallen into poverty; it excepted 
tbore who were born of a +courtezan, thore whore chaRi. 
ty had l)een infamoufly prollituted by their far her, and 
thofe whom he thad not learned any trade by ,,·hich they 
might ~aitl a li\"clihood. 

The law confidered ri13t in the firft cafe the father being 
uncertain, he had rendered the 113tural obligatioll precari
ous; that, in the fecond, he had fulJied the life i)e had 
gi\peo, and done the greateR injury he cou1d do 10 Ilis chil. 
drell, in (Jepri\1'!ng tllem of their reputation; that in the 
third, be Ilad rendered infupportable Cl life Wllich had no 
means of fubfiflence. 1~he law fufpeo,led the natural ob-
ligation ()tf children, becaufe the father bad \'iolated his; 
it looked upon the father and the fcn as no more lRan t,vo 
citizens. clnd deterrnined in refpe8 to them only froln ci\r. 
il and political views; ever confidering, that a good re. 
public oUJ~ht to have a particular regard to manners. I 
am of opinion that Solon's law was good in the two firfl. 
cafe£ ; thclt in which nature leaves the fon ignorant who is 
his father, and that where it in a manuer direas he fhou!d 
not kno\\' him: But I cannot appro\Wtc of it in the third. 
where the father has only violated an obligation of the civ
il Jaw. 

.. Und~r p;c,in of infam\p, another under pain of imprifonment. 
+ Plutarch, Hfe of Solon. 
~ Plu.ba life of Solon, and Gallicilus in Ixhort. ad attlr c. 8 • 

• ~.J ..... ,'. \. 

"'" .. 

CHAP • 



I 

166 ~rHE SPIRIT [BoOK XXVi. ,1 

. 
C HAP. VI. 

'Thili the Orti~r of s,.t'~lio" or Inhtritt1",~ .. d~PE;,tls 011 Ihi Print;IJ~j 
if Political or ~'i'Vjl Law, and 1101 011 tbojt of tbt Law of Nalllrt. 

THE Voconian law ordained; that nQ womau 
lhould be left heirers to dn eilate, 110t e\'en if . fne ~as an 
Olli}" child. Never \yas there a la,,,', fays St. Augufti~e," 
more unjuO:. A formu.1a of NIarculflls+ treats that cuflom 
as impious, ,yhich depri\'es daugllters of the right of fUCa 
t:eeding to the efiate of their fathers.. J ufiiniaD+ gives the 
appellation of Barbarous, to the right ~\"hicl1 t~e males had 
formerly of fucceeding in prejudice to tIle dallghters. There 
D()tiol1s proceed from tlJeir llaving confidered the right of 
children to _fucceed to tlleir father's poffeffiolls, as a confe..; 
quence .of the law of n;ture; which it is not. 

1"lle Jaw of nature ordains, that fathers fhall provide for 
tlleir ~hildren.; but it doe~ llot oblige them to make thefJ1 
their heirs. The div~fioa of propert}~, tIle Jaws of this di~ 
vifion, and the fuccctIion after the death of the perfon who 
l)as haQ this di\"ifion~ can be regulated only by tIle commu .. 
nit}?, and c()nfcqllentl}" by p.olitical or civil la\vs. 

It is true, that a political or civil order frequently de .. 
manqs tilat cllildreIl filould fucceed to tlleir fatller's eftate; 
but- it does 110t aJ\va}9s Illake rllis neceffJr}p. . 

There 111a}Y be fOlne reafolls given \vlly rIle law~ of our 
fiefs appoint that the eldefl of the males, or the neareR re .. 
ldti()ns of tIle male fide fhould have all, and the femClles 
nothing: And· why by the laws of the Lombards§ d1e 
fifi(!fS, the natural children, the others relations; and, in 
tl~eir default, the treafury miglll Glare tIle inlleritallce lvith 
the dJughters. 

It ,.vas regula~~d in fonle of the d}·nafiies of (~hina, that 
tbe brothers cit he emperor filOUld f~.ct::eed to'thtth.rone, 
and tl1at the c111ldren t.hould not. II the}' \Vere \vIIJlng 
that the prince fnould have a certain degree of experienc~,. 

1! 
* D~ (:i"it:lte D~i, !ih. 3. + l.ib. ~. cap. 12 

t ~ovcl. :.! t, ~ L~b. ~. tit. 1~. ~ 6, 7, & ~. 

-
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if they feared his beillg too young, and if it was become 
Ilecelfdrv to prevent eunuchs from placing clliJdren fue. 
ceffi'ieJy on the throce, t'hey might very juftly dlablifh 
filch an order of fucccffion ; and when fome* ,vriters have 
treated thefe brothers as ufurpen, they have Judged o!,ly 
from ideas received from the Jaws of their OWll countries. 

According to the cullom of Numidia,+ Defalces. broth. 
~r of Gala, fllcceeded to tIle kingdom; not Maffil1iffa .. his 
fon. 

There are monarchies· merely eleaive; and fince it is 
evident, that the order of fucceffion OUg}lt to be deri,'ed 
from .the political or civil laws, it is for thefe to decide in 
",·hat cafes it is agreeable to reafon, that the lucceffion be 
granted to children, and in \\~hat cafes it ought to be given 
to others • 
. In a kingdom of ;Arabia, the day the fo\·ereign mounted 

the throne, they ret guardians O\Fer all tIle pr~gnant women 
of the countr}", and tile c.hild who came firft into the world 
was the heir apparent. 

In countries where Polygamy is eftab!ifhed, the· prince 
has m3!lY children; the number of them is much greater 
in fomr:of thefe countries than !n oth~!'s. There are§ nal~ 
where it is impoffibJe for the people to maintaill the chit. 
dren of the king: They might therefore make it a law" 
that the crown lhall devolve, not on the ling's children 
but on thofe of his filler. 

A prodigious number of children would expore the Rate 
to the molt dreadful ci\·il wars. TIle order of fuccefIion 
whiell gi~es the crown to the children of the filler, the 
number of whom is not larger than thore of a prince who 
has only one wife, mull prevent thefe inconveniences. 

There are people aOlongft whom reafons of frate, ,or 
fome maxims of reiigion, have made it neceffary that the 
CrO\Vll Ihould be always fixed in a certain r.mil}F: From 
bence, in India, proceeds the jealoufy Qf their IItribes, and 
the fear of lofing the defcent : They have there conceived 

that 
* Du Halde on the ~d d ynafiy. 
+ Livy, decad. 3. lib. 9. t Stnbo, lib. 16. 
~ As at Lovengo in Af rica. Sf~ the cull~aion 01' , .. t)}~,;ei that contrib~tcd 

to the el\ablifumcnt of an Ealtiudia cOJnpany, '·01. 4:- part 1. P4 114. 
1,1. Sl'e edifying lctt~rs, col. 11- an'.! the voyages that contnbuted tQ the c~-

tabu!hlu~n' of aul::afundi\l compallr~ vol. J- llart ~- p. 6-14-
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that never to want princes of the blood royal. they ought 
to take the cllildren of the elder fifter of the king. 

A general maxim: It is an obligation of the laW' of na .. 
ture to provide for our children; but to make them our 
fu.ccelfors, is .m obligation of the civil or political law. 

From hence are derived the different regulations with 
J'efpea to baftards, in the different countries of the world; 
there are according to the civil or political Ja\vs Of each 
country. 

I E 

C HAP. VII. 

71111' 'W~ ougbtnot,o tit-tid, 6y Ib~ Prt~~'tl 'if Rtligion 'What IJelongt 
- 01l!1 10 'he Lllw tif Nalll-re • 

• 

. r HE Abyffines have a moll revere Lent of fifty 
days, which weakens them to ruch a degree, that for a long 
time they are incapable of bufinefs; the *Turks do not 
fail to attack them after their Lent. Religion ought, in 
favor of the natural right of felfdefence, to fet bounds to 
thefe cuftoms. 

The Jew~ were obliged to keep the fabbath ; but it was 
an in fiance of great ftupidity in this nation, not to .defend 
themfelves when their enemies chofe to attack tbem on 
this day. Cambyfes Jaying liege to Pe]lll1um t fet in the 
~rft rank a great number of thore an~mals which the Egyp
tians reltard as facred.; the confequence was, that the fol. 
diers of the garrifon durft not nlolefl them. Wllo does 
not fee that felldefence is a duty fuperior to every pre. 
~ept ? 

CH~P • 

... Collef\ion of voya~es that contributed to the eftabli!11ment of an F.:aftindia 
compallY, \·01. 4, p. 35 and 103" 



OF LAWS .. 

C HAP .. VIII. 

'I/J., 'lJ1, .lIghl."Dt to ",glllllll 'y th~ Prillt;IIII of t"I.C~OIl Ltf'Wt 
Ib;"I' "Wil,,/) j/Jo.ltl;e ""I"wed jy IboJ6 of Ib, CI1Jll L",.u. 

By the "civil Jaw of the Romans, he who took a 
thing privately from a facred piace, ,vas punifhed only for 
the guilt of theft; by tIle tcanon law, he is punilhed for 
the crime of facri!ege. The canon law takes cognifance 
of the place, the civil law of the faa. But to attend only 
to the place, is neither to reflect on the nature and defini. 
tion of a theft, nor on the nature and definiLion of faeri .. 
lege. 

As the hufhand may demand a feparatio!l, by reafon of 
tIle infidelity of his wife : l~he Ylife might formerly; de
mand it, on account of the illfidelity of tlle hulband. This 
cullom, contrary to a regulation made in the §Roman 
)a\ys, was introduced into the ecclefiaftic courts,U where
nothing was regarded but the maxims of canon law; and 
indeed, if we confider marriage as a thing merely fpiritual. 
and as reJatiJlg only to the things of another life, the vio. 
lation is in both cafes the fame. But the political and civ
il Jaws of almofl all nations, have with reafon made a dif. 
tinaion between them. They have required from tbe 
women a degree of referve and continency, whi.ch they 
have not exaaed from the men; becaufe. in Wornell, a vi. 
olation of chaRity fuppofes a renunciation of all virtue; 
becaufe women, by violating the laws 0.£ marriage, quit 
the ftate of their natura~ dependence, becaufe nat.ure has 
mark,ed the infidelity of women with certain figns; and. 
in fine, becaufe tIle children of the wife born in adultery, 
IleceLTarily belong, and are an expenfe to the 11ufband, while 
the children produced by the adultery of the hulband, are 
not the wife's, nor an expenfe lO the wife. 
VOL~ II. L CHAP • 

.. Leg. 5- if. ad ieg. Juliam peculatus. 
t Capite quifqui~ 17. quefii()ne 4. Cujus obfcrvat. lib. 13. cap. 19· tom. 3-
t Beaufmanoir on the ancient cuf\9m of Beauvoifis, chap. 1 i. 
\ Law of the firf\. code. ,;ui Itg. ]tIMm de adu/le,-iis. · 
U At prefcnt they do not tair,.e cOinifaRce of there thin~s in france, 
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C H 4~ P. IX . 
. 

'Thill Thill,s cw/Jic/J IJlIg~t 10 I, rlXIlIlJt~ti "-' IIJ~ Pri"cl,/~s efC;qJil 
La'W, CIJllflldollJ ,,~ "lllfalltl IJy ,be/I of R~/il; •• • 

. THE laws of religion have a greater fubJimity. 
the civil laws a greater extent. 

The laws of perfeElion drawn from religion have more 
in view the goodnefs of the perron that obferves them, 
than of the fociety in \Vl1ich they are obferved : The civil 
Jaws, on the contrar}', have more in view the moral gooc!~ 
nefs of men in generil), than that of individuals. 

Thus, venerable ;, thofe ideas are ""hich immediately 
{pring from religion, they ought not alwa)~s to ferve as a 
lirft principle to the civil laws; becaufe they ha\'e anoth. 

· er, the genera] welfare .of fociety. 
The Romans made regulations amongft tbemfelves, to 

preferve the morals of their women; there were political 
loftitutions. Upon the efiablifhment of monarchy, they 
made civil Jaws on this llead, and formed them on the 
principles of their ci\'il government. When the Chriftian 
religion became pff'dominantt the new laws that were then 
made, had lefs relation to the general retlitude of morals, 
than to the holinefs of mari"i-':b!; they had lefs regard to 
the union of the t\yO fexes in a civil, than in a fpiritual 
flate. 

At tirft, by the * Roman law, a hulband. who brought 
back. his wife into his haufe, after lhe had been found 
guilty of adultery"; was punilhed as an accomplice in her 
debauch. juftinian,t from other principles, ordained 
that during the fpace of two years he might go and iake 
her again out of the monaftery. 

Formerly, when a woman whore hulband was gone to 
l\Jar, heard no longer any tidings of him, {he nlight eafiJy 
Jria.rr}1' again, becaufe file had in her 11ands tIle power of 
rnak.ing a di\1orce. The law of tConfiant.ine obliged the 
wonlan to .wait four years, after Wllich the might fend the 
bill of tlivorce to tlle gelleral j and if her hufband return
ed, lle could not then charge.· her witll adultery. Bllt 

* I:('~. t 1. ~ ult. fT. ad l~g. Julialn de adulte·:iis. 
t Nev. 13-1:' col. 9. cap. 10. tit. 110. 
t Ltg. 7. c.od. de l'cpudiis & judicio de mcrib. fublatn. 

J II fiiniilB 
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Juftinian* d~c~cl. th~.t let t~ time be ever fo long arau 
the dCP;UlU:e of her h'lfb.:Jd. Ihe fhould not Inun·. unlcfs 
by the depufition and Od;h of the ~e~r .. l. Ihe cO.lJd prove 
the death of her hufbctcd. JuAim.n b~d in view the in. 
diffolubility of m.jrri4lge; blat we m.y ( .. Iel~ r .. )·. lh.t h~ 
had it too much in \ iew. H~ demtlnded a po6tive prool. 
when a ne~a!!\"e prclOf \V~S fufficient. he n-quired a thing 
ext~melr difficult, to give an accnunt of the r~te 01 a 
man at a gre4lit diftfat\~e, and expofed to (0 m~ny accidents; 
he prefutJJed a crime, that is ... der~rtion 01 the hufb .. nd. 
when it ,,,,as' fo natural t~ prefume his death. He injured 
tIle common\yealth. b}p obl)ging women to live out or mar· 
riage; he injured i!ldividuals by expofillg lb\!!O to a thou .. 
fand dangers. . 

The law of Juftini.n,t whirh rank~d amongfl tbe cauf .. 
es of divorce, the confent of lh~ huf~Dd and wife to ~nter 
into a monaflery t w~s entirel)p oppofite to tht: principles 
of the civil laws. It is natural th~t tlle c;tufes t)f di'\-orce 
fhould have their origin in certain impediments, whicl. 
could no~ be forefeen before marriage; but tllis defire of 
prefervilJg chaftity might be forefeen, finee'it IS In our ... 
felves. This I;!~ fa\"'ors inconflancy in a n-.te, which is 
by its very nature Jll~petu~l; it fhocks the fundam~Jltal 
principle (If divorce, which perlnits tile diffolt!tian of one 
marriage onl)· from tile hope of another. III Ihort~ if we 
view it in a religious light, it is no morc th~n gi''''ing vic-
tims to God without a facrifice. · 

C II A P. X. 

In 'W.6a' Caje 'Wt bgbt to fo,':o:v..t IIJ~ C;q·;/ Lrw '!lJlicb I~NII;'S ••• ~ ft.' IIJ~ LI::tlJ of R~/igi •• , ~lJi~bfor!Jidl. 

WHEN a religion which prohibits po!ygamy is 
introduced into a country t \vhere it IS perillittcd, \\1tC can
hot belie\·c, (fpeaking only as a politician) th;tt the laws 
of the countf}p ought to fllffer cl mall \,·ho has Inan\' wives. 
to embrace this religion; U' :efs the magillrate or'the huf. 
band fhould indemrnfy them, by rellorins them fome way 
or other to their civil {late. \\Titllout thiS their condition 

c:r- sa \90uJd 
• Auth. hoaie quantiCcumque, cod. d~ repudiis .. 
t A"th. quod hodit:, cod. d~ repudiii .. 
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would he ckplonbJe; DO Cooner would they ~ .. 
laws, tban they wouJd liad tk .. feha ~rivcd Of the 
IImcA MVUUtgd of Cocicty. 

• • 

C HAP. XI. 
.. 

fkt •••• Ccrn,.,7a.1in J-/~ "" i, "~lftI ·""W .... 
au eja ,6~'" f'rikatl/s -wjic6 nM', I. ik .,IIn Lifl. 

THE tribunal of the inquifitioos formed by the 
Chrifti~D mooks on the idm of the tribunal of penitence. 
is contrary to at! good policy. It has e,·ery where met 
with a penl diD Ike, and mul have funk under the op. 
pofiaions it IIW!l with, if thofe who are refolvcd to eftablilh 
It. had nol drawn advantages even from there OppofitiOlll. 
. This tribunal is m.:tportable in all sovercmcots. Iu 

JDODarChies. it only es informa-s and traitors; in re. 
publics, it only fOl1D~ dilhonel IOen; in a clcfpotic late. 
lt is as cleIruaiye as the govcnuoent iudf • 

• 

C II A P. XII. 

IT is one abufe of this tribunal, that of two pet .. 
fODS accufed of the fame crime, he wtc. rleni~. is CO}}

d~lDDed to die. and he ,vho confe!fes. avoid, the punifh
mente This has its fOtJTCe in monaftic ide-As, where he 
who denies, feems in ~ ftate of impenitence and damna
tion; and be whG confefTes, in a {late of repentance and 
falvauon. But a diftinaion of this kiad can have no re .. 
lation to human tribunals. Hunlan juftice, which fees 
ooly the aaions, lIas but one compaa with men, namely. 
that of innocenct:; divine juftice Wllicll fees the thoughts, 
has two, that of innocence and repentance. 

CHAP. 
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C HAP. XIII. 

I T has happened in all ages and countries, that 
religion has been blended with marriages. \Vhen certain 
things have been con6dered as impure or unlawful, and 
",ere nevertbelefs become necelfary, they were obliged to 
can in.religion. to legitimate in the one cafe l and to re
prove 10 others. 

On tbe other hand, as marriage is of all human aaioDs 
that in which fociety is moll interefled, it became proper 
that this fhouJd be regulated by the civil laws. 

Every thing which relates to the nature of marriage, its 
form, the manner of contl'aaing it, the fruitfglnefs it oc. 
ca6ons, which hets made all nations confider it as the ob. 
jea of a panicplar benedi8ion; a benedi8ion which not 
beiDi alw~ys annexed to it, is fuppofed to depend on cer .. 
tain u~lior graces i all this, I fa)", is "ithin the It:fort of 
religion. 

The confetJuences of this union,with regard to property. 
the reciprocal ad\rantages, e\'ery thing which has a rela. 
tion to the new family t to that from which it fprung, and 
to that which is expeEied tQ ariCe; all this relates to the 
f:ivil Jaws. 

As one of the gri:at ohje8s of marriage is to take away' 
that uncertainty which attends uuiawtal conjunCtions, re .. 
ligion here flamps its feal, and the civil laws join theirs to 
it; to the end that it may be as authentic as pofIible. 
Thus, betides the conditions required by religion to make 
a Inarriage valid. the civil laws may flill exa.a others. 

The civil Jaws re-ceive this power from their being ad. 
ditional obligations, and not contradiClory ones. The law 
of religion infifls upon certain cere.monies, the civil laws 
on the confent of fathers; in tllis cafe thc\r demand fome-a 

J 

thing more than that of religion, but they demand nothing 
contrar)· to it • 
. It follows from hence, that the religious Jaw muf! de

Cide whether the bond be illdiLroluble, or not; for if the 
c=:r 3 laws 
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laws of religion had made the bond ~ndifToluble, and the 
civil laws had declared i~ migbt be broken, they wou14 be 
cOlltraditlory to each other • 

. SOlnetimes Ibe regulations made by the civil laws with 
refpea to mdrriage, are not abfoh~tely. neceffary; fu~h ~n: 
th"fe elldblifhed by the laws, whIch, Infiead of annulling 
t~e marrIage, only ptlnifh thore who contraEl it. 

AIDongit the Romans' the Papian Jaw declared thor~ 
~arriages illegal which had been prohibited, and yet only 
fubj~tled them to a penalty;* blJt afinatufc"nfult~m made 
at the inftdl'ce of the emperor Marcus Atltoninus, declar. 
ed thetn \"oid; there then no longer fubfiftedt an)~ fuch 
thing as a m~rriage, \\'it~e, dowery or hufband. The ~ivil 
Jaws determlne according t\~ ::lrcumftances; fometlmes 
they are" moil attentive to repair the evil; at others t~ 
prevent It. 
I' 

• 0l'il • • • 

C HAP. XIV. 

1- *wi., illJ!Q"C~1 JI'4Yria~~J !J~t'lJJ~l'lI R'/IlI;fJlIl j/Jllliid IJ~ r~plill. 
,d lJy tbt Laws of N"iurt; and in wbat ;"JlII"f~S lJy Ib~ Civil 
Laws. 

\V ITH regard to the prohibition of marriage 
between relation!\, it i~ a thin~ extremely delicate, to fix 
c~aaly the point at which the laws of nature nop, , and 
whe,re the ci\'iJ law!; begin. For this purpofe we Dlull ef. 
taphfh feme principJes. '. 

The aprriage of the fon with the mother confounds the 
nate, of things; the fon ought to have an unlimited refpe& 
to IllS mother, tbe wife owes an unlimited refpetl ~o her 
hulh.md; therefore the marriage of the mother to her faD 
WOIIJd fubvert the n~tural {late of botl1 .. 

Befides, nature has forwarded in \vomen the' tiine :0 
which they t!re abh'" to have children, but has retarded it in 
~le!l ; and f()r tile fdille feafOO t \Votnen fooner lore tllis a. 
bility, and men iater. If the marriage between the moth. 
~r and/he fon was permiu<>d, it. would almoft always be 
th~ ca!e~ that when the hufband was capabl~ of entering in
to the vIews of naWi"e, the wife would be lDcapable. 

. Th~ 
... Sec \vhat hath been faid on this fubiett in book 23. chap. 21. 

. t ~e~ lC!~ 16:.1/: .. It ,·jllt l1ilp~ia"'(llt; and 1.1,\V 3. ~ 1. alfo Digcft. de donJtiort. 
,I."s l"'C" 7'/1'U"' J.,iI 'I "'L'I#I',·t .. " , t.,.. '-'''0 -.-" \...;I , •• "." • 
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The marriage between tbe father and the daughter is 
contrary to n.illUre, as well as the other j but it is lefs con .. 
frary, becaufe i\ has not there two obBacles. Thus the 
Tartars, who may marry tlleir daughters," ne\"er marry 
their mothers, as we fee in the accounts \\'t: IJave of that 
nation.+ 

It has ever heen the natural duty of fcttller~ to l\9atcll '0. 
ver thf ;haflity of their children. Intrulled with the cclre 
of thel. education. they are obliged to prefcrve the body 
in the greale11 perfe8ioJ1;, and the mind from the Jead cor. 
ruption; to ~llcourage whatever has a ten.dency ~o inf~ire 
tht. m \vith vIrtuous de6res, and to noufifh a becoming 
tender .. lefs. j;'athers, always employed in prcfer\9ing the 
morals of thei.r children, uJuft have a natural a\gerfion to 

every thing that can render them corrupt. ~Id!"riage, you 
will fay, is not a corruption; but before marriage they 
mull Ipeak, th,!y mutt make their perfons beloved, they 
mull feduce; it is this feduaion which ought to infpire 
us \vith horror. 

There fhould th~refore be an infurmountable barrier 
bet,.veen thofe ,,·ho ought to gi\'e the education, and thofe 
who are to recei,~e it; in order to prevent every kind of 
{'orruption, even though the motive be Jawful. Why do 
fathers fo carefuliy deprive thofe who are to marry their 
daughters, of t]leir company and familiarity ? . 

The horror th~t arifes againft the in~eft of the brother 
,\,ith the filler jhouid proceed from the fame fource. The 
defire of fathers and mothers to preferve the morals of their 
children and families untainted, is fufficient to infpire their 
offspring with ;il deteftation of every thing ihat can lead to 
the union of thc~ two fexes. .. 

The prohibition of m'!lTiage between coufin germans has 
tile falne original. In tile earl}' ;Jges, that is, in the times 
of innocence; in the ages when luxury was unknown, it 
was cuLlomary for childrent upon their marriage, Dot to 
remove from th'eir parents, but to fettle in the fame haufe; 
as a fmall habitation was at that time fufficient for a large 
family; the children§ of two brothers, or coufin germans 

~ 4 . "'ere 
.... This law is vf'ry :1ncit~nt alllmlgil them. Attila, fays I'rifct:s in his (ambaf_ 
1y, ftopt in a c~rtain pIac\! to nlarry ftca his daughtci'. A thin~ permitted. he 
adds, by th~ laws of the Scythians~ p. 2l.--+ liill. uf !~.\! l·artars, p~rt 3. p. 
~36·-t It was thu~ amongft the aaci~nt ItolncU1S. 

~ Alnongfi the ROlnan:, the), h~J th~ tam·.! 1,alU.-, the cou!in gt'rn1;ills \\· ... ·.c 
~:lh:d brothel~. 
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wereconfidered both by others andthemfe1ve5, CiS brothen. 
The enr~ngement tllen between the brothel'S and fifters, II 
to marriage,* fuhfifted alfo between tIle coufin germans. 

Thefe princip)e~ are fo ftrong and fo natural, that they 
Itave had their influence almoft all o\'er tIle earth, inde
p~ndently of any commtlnication. It \\'as ~ot the Ro.. 
JJlanS who taught the inhabitants of Formofa,+ that the 
J11arriage of relations of tile fourth degree WiS inceftuO\l$ ; 
it was not tbe Romans tt.at cOlnmunicaled this fenument 
to the Arabs ;t it was not their who taught it to the inhab
itants of the MaJdivian ifla.'!(Is.§ 

But if fome nations havenot It-jeBed marriages between 
fathers and children, fiRers and brothers; we have feen in 
the fi!ft book, that intel1il,rent beings do not aJ"'ays follow 
the law of nature. WhQ could have imagined it! Relig
ious ideas have frequentl)' made them fall into there miC. 
takes. If the Affyriaos and the Peraans married their 
mothers, the firft were influenced by a religious refpe& 
for Senliramis, and the fecond did it becaufe ti,e religion 
of Zoroafler ga\·e a preferencell to there mjirriages. If the 
Egyptians married their :6fters~ it proceeded from the 
lvildnefs of the Egyptian religion, which confecrated there 
marriages in honor of lfis. As the fpirit of religion leads 
us to attempt \vhatever is great and difficult, we cannot in
fer that a thing is natural from its being confecrated by a 
{alfe religion. 

The principle which informs us that marriages between . 
fathers and children, between brothers and fillers, are pro
hihitecl, in order to preferve 11~tural modefiy ill families, 
will llelp us to the difcovery of tllofe marr:ages that are 
forbidden by the la~v of nature, and of thofe which can be. 
ro Olllv bv the ci\Til law. 

" .' 

As childreIl d\vell, or are fuppofcd to dwell itl their fa-
ther's lloufc, and confequentl}· the ftepfon with tIle flep. 
mother, the ftepfather with the ilepdaugIlter, or ,vife's 

daugllter ; 
• It was thus at Rome in the fi rft ag~s, till the ".~pl~ Inade a Javi to p~rmit 

\J"em i they \vere wiU:ng t:J iavcr 3 tnan extr~n~~iy popular, '\vh{) had ln~rr,cd 
h~ s co ulin gcnnall. P/utp.y(ll' j if i:iltif::". i,~t.~il(d, :!t;r/! ;:!~J (£!;!tcf',iin.e- til, a H"atr j "f ... '~......,... ..,...u 'J 
~~r.' .T?: (ii1l,/11.f. 

+ Collellion of vcyae~~ to the lnJ~s, ;r01. 5· part 1. An aCGOullt of the 
~ate of Jiormofa. 

± Koran, chap. ~i women. ~ S\.'\! Francis Pirard. 
~l They were confidcr~d as more honorable. &:~ Philo tic 1!,t,ia!i~lls IrgiS. 

iU.~ p, rtir;t'l~ ad PT ..cctpta d:c:alf't, i. l)(IriJ", 10-:'0. p. 778. ./1. 
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dau,hter; the marriage between them is forbidden by the 
Jaw of nature. In this cafe the refemblance has tbe fame 
clfea as ~c realitv. beaufe it fprings from the fame ca\lfc : 
The civil iaw neither can, nOI ought to permit there mar-. 
J'l.ages. 

There are nations, as we have already nbfen·ed. amongJl 
,,,hom coufin g~rm~ns are confidercd as !:rothers. becaufe 
they commonJ}" dwc:H in the fame houfe. there are others. 
where this cuftom IS not known. Among the tirft, tIle 
marriage of cou6n ~rmans ought to be regard~d as con
trary to nature; not Co among the others. But the laws 
of nature cannot be local. Wherefore, when there mar .. 
riages are forbidden or permitted, thqr are, according to the 
circumft;mces, ~rmilted or forbidden by a civil law. 

It is Dot a neceffary cullom for the brotberinlaw and the 
lifterinlaw to dwell in the f;lme hou(e. The marriage be~ 
tween them is not then prohibited to prefcn'e chaRity in 
the family; and the law which forbids or permits it, is Dot 
a Jaw of nature, but a civil Jaw, regulated by circumiliUlces. 
and dependeDt or\ the culloms of each COUlllry : ~rbefe are 
cafes on which the laws depend ort the morals or culoms 
of the inhabitants. · 

l~he civil laws forbid marria~s, wh~n by the cullolDS 
received in a certain country they are fuund to be in the 
fame circumftancts as thofe forbidden bv the law of na • ., 

ture; and they permit them when this is not the cafe. 
The prohibitions of the la\\·s of nature are invariable, be
caufe the thing on which tlley depend is in\·ariable; the 
father, the mother, and the children, neceffarily d,,"e}J in 
the fame houfe. But the prohibitions of tIle civil Jaws 
are accidental, becaufe they depelld on an accidentCll cir
cumflance; coulin germans and others dwelling in the 
fame houfe by accidellt. ' 

l"his explains \vhy the laws of 1vfofes, thore of tIle E
gyptians,· and of many other nations, permitted the mar
riage of tIle brotherinlaw with tIle fifierinlaw ; wllilfl thele 
very marriages \\·ere difaJ)o\ved b,y otller nations. 

in the Indies th~\" ha\'e a \1Ierv natura) reafon for ad-
• • fII •• 

mlttlng this fort of marriage~ The uncle is thtre coo-
fidered as the father,3Jld is ol>liged to maintain alld ~dtl(ate 
his nt!phew, as if he was h~s ONn child: This proceeds 

If. from 
• St'e la,,; 8. of the cod~ de i,.'tjl:'s e: i~:-I:ih~us ':upti£J. 
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from the difpolition of there people, which is good natured 
and full of humanity. This Jaw, or this cuRom. has pro .. 
duced another; if a hulbaod has Joft: his wife, he does not 
f.til to marry her filler: And this is extremely natural, for 
his Dew c:onfort becomes the mother of her fifte{'s children. 
QDd Dot a cr&1el ftep m other. 

• E 

C HAP. XV. 

nlll ~tJ~ J!ltnlld 11'! r~pltl', 11.7 ,k Pri."ci;l~s oJ: P ... /~'i(al LtlttD. 
liJ'1~ Ih'"ls 'Wllle6 iI~~lId 011 tb~ p,.,.czlles oj C,Vil Law. 

As men have given up their natural independence 
to live under political Jaws, they have given up the natural 
community 01 goods to live under ci\-il laws. 

By the tirft, they acquired liberty; by the fecond, prop
erty. We ought not to decide by the laws of liberty, 
which, as we have aJready raid, is only the go,·ernment of 
the community, what ought to be decided by the laws con
cerning property. It is a paralogifm to fay, that the good 
of the individual ought to give \yay to that of the pubJic : 
This can never tak.e place, but w hen tIle government of the 
community, or, in other words, the liberty of the fubjeB: 
is concerned; this does not alfea thore cafes which relate 
to private property, becaufe the public good confiRs in 
everyone's having that property, which was given him by 
the civil Jaws, invariably prefefved. 

Cicero maintains that the Agrarian laws were unjuft ; 
becaufe the community was eflabli!ht!d with De other vie\v, 
but tllat everyone might be able to preferve his property. 

Let us therefore lay it down as a certain maxim, that when
t!\?er the public good happens to ~e the matter in queftion, 
ii is never for the adVatltage of the public to deprive an in
Ali\-idual of his properly, or even to retrench the leaft part 
of it by a law t or a political regulation. In this cafe we 
Ihould fo110\\1 the rigor of the civ~l la\v, \vhich is the pal
]a"iium of property. 

'rhus, when the public l1as occafion for the eftate of an 
individual, it ought never to ~tl by the rigor of politic~~ 
Itw : It is here tllat tIle civil law OUgllt ~9 triumph, WllQ 

,\lith 
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with the eyes of a mother regards every individual as the 
whoJe community. 

If the political magiflrilte would erea a public edifice, 
or make a new road, he mt.n indemnify thore who are in-
jured b~~ it; tIle pubJic is in this refpea like an individual, 
who treats with aD individual. It is full enough, that it 
c~n oblige a citizen to fell his inheritance, and that it can 
firip h~m of tllis great privilege which he holds from the 
civil j,lW, they not being forced to alienate his poffefflons. 

Afrel the ndtlOJ1S which fubverted the Roman empire 
had abuf~rI their very conqueils t the fpirit of liberty called 
them back to that of equity. The)' exercifed the mod 
bCjr~)arous )Cl\\'S with moderation : And if anyone lhould 
only doubt the truth of this, they l?eed only read Beau. 
m.moir's ddmirdble work on jurifpnulence, written in .he 
twelfth centur\' • 

.J 

They mended the highways in his time, as we do at pref. 
ent. He faJ's, that lA'}len a high-weiY could not be repair
ed, they made a new one as near the old as pollible '; but 
iradernni6ed the prc.prieiors at the *expellfe of thofe who 
reaped any ad\~aU(dge from the road. They determined at 
th,.t (iole by the civil Jaw; in our days we determine by 

• the la\\' of politics~ 

C HAP. XVI. 

T~1l1 tt(J~ Duglll 1IDI If) tlt',ide Iry th~ Rul~s of Ih~ Civil Lar:.v, tW!tll 
J il is proper 10 d~(iil~ 6y Ibof~ of the political Law. 

MOST difficu!-!ies on this fubjeS may be eafiIy 
!'olv~d, by not co~found.ing the ru}es derived from proper

, ty \vlth thofe which [prIng from Jll:)erty. 
Is the demf:fne of a {idle or government alienable, or is 

it not? This queftion ought to be decided by the political 
law, and not by the civil. It ought not to be d~cjded.by 
~he civil law t beca~ fl! i[ is as nec(~ 1fclry tllat tllere f)lOU Id be 
~emefnes for tl1e fubfifl:cnce of a frate, as tllat th~ Rate 

(huuJd 
* The lord appoi~lted colleEtors to receive the toll frorn the pcat~nt. the 

. g~ntl~mt!n were ul.J1ig~d t~ con1ribl~t(~ by the co~~t. and the clt'r.y by the 
~l1hOp. B'~.47;,trnC'lr, '!lap. 22. 
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fhould have civil laws to regulate the difpofll of prop. 
ert}·. 

If then they alienate the dernefne •• be ftate will be fore .. 
eel to make a ne\\' fund for another. But this expedieat 
overturns the political government. becaufe, by the nature 
of the thing, for every demefne that fball be eRablifhed, the 
lubjeA will al\va)'s be obliged to pay more, and the fover. 
eign to receive lefs; in a word, tile demefne is necelfcil)'. 
and the alienation is Dot. 

The order of fuccellion is, in monarchies, founded on 
the ,vellare of the Hate, \vhich m .. kes it necelfary that thia 
order fhould be fixed, to avoid the misfortunes. which» i 
)save faid, mud arire in a defpotic kingdolD. where all is 
uncertain, becaufe ail is arbitrary. 

The order of the fuccellion is Dot fixed for the fake of 
the reigning famil}'; but bec3uie it is the intercil of the 
Aate, that it Jhould have a reigning famiiy • ~l·he law 
whie1l regulates the fuccellion of individuals, is a civil law, 
whore view is the intereft oi individuals; that which reg
ulates the fucceflion to monarchy, is a political Jaw, whicb 
has in ,·iew the welfare and prefer\-ation of the kingdom. 
- It follows ironl hence, that when the political Jaw h~s 

eftahlifhed an order of fucceflion in a kingdom, and this 
order is at an end! it is abfurd to reclaim the fucceffion in 
virtue of the ci"illa\y of any nation whatfoever. (lne pare 
titular fociety does :lot make la\ys for another fociety. The 
civil laws of tIle Ronla~lS are no more applicable than any 
()ther civil )a~s. 'fhe)' t!lemfelves did not make ufe of 
them, when. they proceeoed againft kings: l'..nd the max .. 
ims by which the}' judg(~d kings, are fo abominable. that 
tlley ought never to be revived. 

It follows alto from lIenee, that \\fllen the political law 
has obliged a faolily to renounce tIle fucceffion, it is abfurd 
to infift UpOll the reflituti()n~ dra\vn from tIle civil law. 
Reflitutions are in the- la\\', and tnay be good againft thofe 
\vllo li,,~e ill tIle law: Bu.t tiley are not prope.~ for fuca as 
lJave been raifed up for the Ja~y, anti \vho li\·e for tIle !a\v. 

It is ridiculous to pretend to <lecide tIle rights of king
doms, of nations, and of the ulliverfe, by tile fcllne maxims 

all 
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on .hich (10 mak-: life of an e:<prdlion ~r ~~~cero) we 
fhould deci~e the nght o( ~ sutter between m~l\"lduals • 

C HAP. XVII. 

OSTRACIS~f ouaht to be examined by the rolet 
bf tbe polilicil, and not by ;bofe of the civil law; and.o 
far is thJS cuftom from rendering a poplllar go\"emm~t 
odious, that it is, on the contrary, extreme 1)9 adapted to 
pro\?e its lenity. 'Ve fhould be fenfible of this ourfdv~. 
lf, while banifhment is al\\9ays cOllfidered ameogft us as a 
penaltj·, we \yere able to feparate the id~ of oftracifm fI'O:11 

that of ounifhment • .. 
Ariflotle+ tells us, that it is univerfa11y allowed th~t (Ilia 

praSice has fometl1ing in it both htlmane and popular. If 
in thofe times and places \yhere this fentence was execut. 
ed, they found nothing in it that appe-ared odious ; is it ft:.r 
us, who fee tllings at fuch a dillallce. to think otherwife 
than the accufers, the judges, and the accur~d themfel\~ ? 

And if we confider that this judgment of the people I(\ad. 
ed the perron with glory on whom it wu paffed; that 
when at Atllens it fell upon a man withoutt merit, from 
that VeT}P moment thq' ceafe lO§ ure it ; we fball find tllat 
numbers of p~ople ha\"e entertained a faJfe idea of it, and 
that it was an admirable Jaw which could pre\-ent tile ill 
rOllfequences which the glory of a citizen might produce. 
b}~ loading him ,,"ith new gto.,·. 

.. 
C I-I A P. XVIII. 

rbllt il ;S "t(tffil'~;' 10 intjuirF f!:",'';tlhcr the Laws ttvhilb /ttm 'Dn. 
I r,l(/illoTJ', art ()fth~ fame" Clafs. 

~ 

AT Rome the hufhand W3S permitted to lend h:i 
\\fife to another. Pilltarcil tells tIS tIlls;; ill exprefs tern~~. 

l \\ .. c. 
* 11' b i 0 i' la"·... + J' ~ P u ~, 1 ; h '~, f "\ 'l ~) 4 • " ~ • " '- \,.. , • l_ 'I ." & -. ~ ~! • ,., • 

t llyprrholus. &e Plut3!. .. h, lif~ of ! .... :in.,,~:l·'. 
~. It \\'a~ found opp~){ite to thla !pllit ('1 ~h\' L~,~:~: l~{~r 
H rju\~rch in hi.) 'l~ll1:):lri~Cl~ bct't"~rn L.y(U\g~.~ ~ll:o. :\ Ll:;~l. 
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We know that Cato lent his .wife to Hortenfius, and Cato 
was not a man to violate the laws of his country. 

On the othfr band. a hufband who !uflc:-red his ,vife to 
De dcb4uched, who did nor bring her to jufiice, or who 
took her again after her tconde.nnat.ion, WitS punifhed. 
There la,\'s feem to c-onindia ~ach other~ and yet are Dot 
contradiSory. The law which permitted a Roman to lend 
his wife was vifibly a Lacedzmoni~n inflitlltion, eftablilh. _ 
ed with a view of giving the republic children of a good 
fpecies, if I may be allowed the term : The other had in 
view the prefer\9ation of morals. The liril was a Jaw ot 
politics. the fetond a civil law. 

C HAP. XIX. 

nil' 'W~ Ollg~1 •• , Ie tlt"ciJ~ Ihoft thillgs &y Ih~ C;q)il La'W, "Whicl 
. ollght 10 ,~ d~cid~d ~ DOIll~Jl;c LtI .. 'Ws. 

THE law of the Vifigoths enjoins, that the lOaves 
of the houfe {hal) be obliged to bind the man and \~oman 
they furprife in adultery, and to prefent tllem lO the huf. 

- Land and to the jlldge : A terrible la\v, ,vhich puts into 
the hands or (uch Inean perfons the care of public, donlef
tK, ~n(1 priv3te vengeallce ! 

TJlis Jaw can be nowhere projJer but in the feragJio~ 0'£ 
tlle eaft, where the {lave who has the charge ot the in·clo-
fure, is deemed an accomplice upon the difco\'ery· of tIle I 
lean infidelity. He fe;zes the crim~flals, not fo mUC)l wit.h 
a vie\v to bring them to jufiice, as to do juftice to h~mfe)f, 
and to obtain a fcrutiny into tIle circumHances of the ac-
tion. in order to renlove tIle fufpicioll of his negligence. 

But, in countries \\'llere women are not gtlarcled, it .is 
ridiculous to fubjea thofe who govern tIle family, to tIle 
inquifition of their {laves. 

~rhis inquifition Ina}', in certain cafes, be at the moft a 
particular do1neJ"'.ic regulation, but never a civilla\v. 

.. rlut~T'ch, IH~~ of Cato. 
t Lib .. iii. lit. -1- ~ 6. 

CI-IAP. 

~. Leg. 1 t. ~ ult. ff. ad leg. Jul. de adultcriis . 
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C II A P. XX. 

'-11., ~t .IIglJl "., 10 i~(;d~ 6, ,1Jt' Pr;"c;l/~r ef ,6t C;tf1il LruJl 
'6Oj~ 'hiagl 'Wbicb "~I.lIg 10 ,b, L.~ oJ' NIII;''''. 

LIBERTY conlins principally in Dot being forc
ed to do a thing where the )a"·5 do not oblige. People ure 
in this Hate, onl}F as they are governed by civil Jaws ; and 
becaur~ they Jive under thore civil laws, tbey are free. 

It follows from hence, that princes who Jive not among 
themfel\"\!s under civil laws, are not free; they are gov
erned by force; they may continually force or be forced. 
F rom hence it follows, that treaties made by forc~, are is 
ob!igatory as thore made by free confent. \Vhen we who 
live 'loder civil Jaws, are, contnry to law t conflrained to 
t:nter into a contraEl, we may, by the 3ffillance of the Jaw 
recover from the elfeRs of violence: But a prince, who is 
a)wa}'s in that Rate in whit:h he forces or IS forced, can
not cODlplain of a treaty which he has been obliged b1' 
violence to enter into. This would be to complain of his 
natural HCite; it would feem 2S if he would be a prince 
with refpca to other princes, and as if other princes fhould 
be fubjeas with refpe8 to him; that is. it would be con
trary to the nature of things. 

C HAP. XXI. 

71:", "W, j/JtJuld .01 Jlc;tl~ 6.1 Polilical Lacws, thi"CI 'WiJi€b 1J~lor.g 
to Ih~ LtJ'tu of N.';tms. 

POLITICAL laws pemand that every man be 
fubjea to ~he criminal and civil courts of the country 
where he refides, clnd to the cenfure of the fovcreign. 

·The law of .nat~ons requires, that Princes filalJ fend am·. 
baffadors ; and a reafoD drawn from the nature of things 
dots not permit tl1efe ambaffadors to dcpelld either on tIle 
fovereign to whom they are rent, or on llis tribunals. They 
are tbe \·oice of the prince \\·};o fends them. and this \poice 

ought 
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ought to be free j no ol,ftacJe fhould hinder tIle execution 
of their office: They ~ay frequently offend, becaufe tbey 
fpeak for a man entirely independent; tIle}" might be 
wrongfully accufed of crimes, if they were JiabJe to be 
punifhed for crimes • if they could be arrefted for debts. 
there might be forged. -rblls a prince who has naturally 
a bold and enterprifing f,!Jirit, would fpeak by the mouth 
of a man who had every thing to fear. We muil then be 
guided, with refpea tc> an.~baffadors. by reafons drawn frOID 
the Jaw of nations, and not hy tbofe derived from politiral 
law. But if they make all ill tlfe of their reprefentati,"e 
charaQer, a flop may be put to it by fending them back. 
They may even be accllfed before their maRer, \vho b~' 
this means becomes either their judge or their accomplice: 

-- . 
C HAP. XXII. 

n~ •IIl1all>- Stll/~ tif the YlIlll At •• ;III. 

THE principles we llave juft been eftablifhing. 
were (nJelly vioiated by tht~ Spaniards. The Y nca Athu-. 
aIpa* could only be tried by the law of nations; they tried 
h:m by political and ci,,,il laws; they accufed him fOi 

putting to death Come of his OWl) fubjeas, for llaving many' 
wives, &c. and to fill up the Dleafure of their {lupidity, 
they condemned him, not by tile political and civil Jaws of 
his own coun.:r}1, but by the political and civil laws of 
theirs. 

C HAP. XXIII. 

That ~'~~1t, "-, ro",~ C;rculllJAIl"'~, tbe P(Jlili~ .. 1 La'W 6!c.om~s dE
jlrll(11~'~ " tbe StQI~,W~ (JljghllQ dt,id~ by Juch tI Po/,tlcal Law 
as :will pr~/~rl1J~ it, which j01Mtimrs "~com~s a Law of Nali,.s. 

W HEN that political law which bas eftablillied 
in the kingdom a certai':l ~rder of fuccefIio~, becomes .de
ftruEli\·e t~ the body politiC, for whore fake It was eftablllh
ed, there is not tile lean room to doubt but another politic
allaw may be made to change this order j and fo far woul.d 

. thIS 
• Sec GarcillaIfo de Ia V ~ga. 
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this Jaw be from oppofio& the tirft, it would in the main be 
entirely conformable to it, 6~ce both ",?uld depend on this 
pnnciple, that Tkt!.ft!Jtly oj ,Itt! ptitplt! I.S tht! [",pFeme law. 

I have iaid* that a great Jlate b~comJDg accefforr t~ an
other, is ilfelf \yeakened, and even weakens tbe ,pnDctpaJ. 
\Ve know that it is for the iOlereft of the aate to have 
the fupreme rnagiftrate within itfelf, that the pubJic reve
nues be well adminiftered, th3t its f~cie be Dot Cent abroad 
to enrich another country- It is of imponaDce, that be 
who is to govern bas not imbibed foreign ma~ims : Thefe 
are lefs ag,"eeable than thore already ctlablifhed. Befides. 
men have an extravagant fondnefs fOI- their own laws and 
cuBoms : Thefe conftitute the bappiDcfs of C\ye.r}· com
munity ; and. as lye learn from the hifiocies of all nations, 
are rarely changed \vithout violent. commotion, and a great 
eH'ufion of blood. 

It follows from hence. that if a great Aate has to itS 
heir the p~ffeffor of~ a great ftat~, the firft may reafonably 
exclude him, beca~le a change 10 the order of faccefIioli 
muR be of fervice to both Rates. Thus a· law of Rnlli_ 
Inadc in the beginning of the reign of Elizabeth. moft: 
wifely excluded from the poffeffion of the crown, everr 
.heir who J)olfeffed another monarchy; thus the law of 
Portugal difqualifies every ftranger whc) lays claim to the 
crown by right of blood. 

But if a Jlation may exclude, it may with greater reafon 
be allowed a right to oblige a prince to renounce. If the 
people fear that a certain marriage will be attended with 

. fuch confequences, as fhall rob thenatiun of its dependence 
Of. difmembcr fome of its pr~vinces, it may 'iCry juilly o
blige the contraaor~ and theIr defcendants to relJOU!lce all 
right over tbCID; while he who renounces, and thofe to 
wh~fe prejudice hereno1inc~st have the leCs reafon to com
plain, as the ftale lnight originally have made a JalV: ~o ex
clude them. 

• Book viii. chap. 17. et fc~. 

VOL. II~ CHAP~ 
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C H .A'i P. XXIV. 

THERE are criminals. whom the magiftrate 
1>unifhes, there are others whom lIe reclaims. The fira 
are fub;ea to the power of the law, the otben to his au
thority: Thofe are ellt off from fociety ;. tllefe thc}~ oblige 
to Ji-/e 3ccordi~g to. the rule~ of ~o~iety. . . 

In the exerclle of tile polIce, It IS rather tbe maglRrate 
who plloiihes than the law ; in the fentence paffed on 
crimes, it is rather the Jaw which punifhes than the magif
trate. The bufinefs of the police tonfifts of affairs which 
afife every iohnt, and are commonly of a trifling nature. 
There is th~n but lillie need of formal it iet. The a8ioDs 
of the police are quick, they are exercifed over things 
which return e\7ery da}~; it would be thf.refore i'nproper 
for it to inflia fevere punilhments. It is continually em
ployed about minute particulars; great examples are there
fore not defign~d for its porpofe. It is governed rather by 
regulations tban laws ; thore \vho are fubjet} to its jurif .. 
diction, are inceffantly under the eye of the magiflrate : It 
is therefore the fault of the magiftrate if they fall into ex
cefs. Thus we ought not to confound a flagrant violation 
of the la\vs, witll a fimple breach ot" the police: There 
things are of a different order. c 

From hence it follows, that tlle Ja\ys of tbat Italian* 
republic, where bearing fire arms IS punifhed as 3. capital 
crime, and where it is not more fatal to make an ill ufe of 
them, than to carry them, is not agreeable to the nature of 
things. 

It fol10\\1s nloreover, that tIle apTtJauded a8ion 9f tllat 
emperor, \\!tiO caufed a baker to .le impaled whom he 
found guilty of a fralld, was the attion of a Sultan, who 
knew not how to be juft, Without committing an outrage 
on juDice •. 

CHAP. 
of Ven!ce-ll 
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C HAP. XXV. 

TN, 'UJ' j/J •• 14 •• , .leI"~ ,I, zn."," D~~:;=z ~, I... cr.il 
Lrw, ill 16,:.gs *t!·lJicit .. gill I. II fdj~II-,. """ndlJr .k& 
tI,rwa fr.'. IIKi, r-e. N,,:arl. 

Is it a good law. that all civil obligations paffed 
bdweea failors in a fbip in the come of a voyage ihOlild 
be nu:1 ? Francis Pirard* tell. us. that in bis time it was 
not obferveci by the POftUgUefe, though it w~ by th~ 
}o~re~1C·h. Men who are togethu only for a fbort time: 
who have no wants. !inee they are provid~ for by the 
p~iDCet l"ho have only one obj«l in view. that of their 
";oyage; who an: DO longer in fociety, but are oal, the 
inhabitants of a fbip, ought not to contraa obligations that 
were ne\-er introduced. but to fupport the bwthea of civil 
fociety. 

In the fame fpirit was the iaw (\f the Rhodians, made at 
a time when they always foilo .. ·ed the coafts: it ordained 
th.t thoie \vho during a tempeft bid in a vetre!. lhoulcl 
have a fbip and cargo: md thof~ who quitted it Oaould lave 
nothing. 

• ChIp .. xiv. p. ii-

BOOK 
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B~'O-K- XXV"iI~ • -

OF THE ORIGI!V A~V1> REJ'OlUnO~VS OP THE ROMJlN 
. LAB'S O!V SUCCESSlONS. =-====.:=..:.::-=':'::-.~-;:';-~~'-.'';;;';;'--~-~=-= -_. ,--, -:..~------------~ 

C HAP. I. 

THIS elffairderives its eftablifhment from the mol 
diildDt antiquity; and to penetrate to its foundation. permit 
me to: ·fearch among the Iirft la,,,s of the Romans, for what. 
I believe~ nobody has yet been fo bappyas to difcover. 

t \Ve know that Romulus* divided the land of his little 
· Jdrlgdom among his fubjeas ; it (eems to me, that from 
hence the latys of Rome on fucceffions were deri\~ed. 

The la'w 'of the divifion of lands made it neceffary that 
. th,e, property !If !Jne family iltould not pafs into another: 
}'rolll lIenee It foiiQwed, that there \\reTe but two orders of 
lleirs eftabtilhed b" law,+ the cllitdren and ail the defcend. 

J 

ants that \\'ere not emancipated, Dilt lived under the power 
of the latllel\ ,,,hom the,- calledfui heredes, or his natural 
11eirs : And:o their default, the nearefl: relation, on the 
maie fide, ,,,hom tll~)· cal} ogTlati. 

It followed like\vife, that the relations un the female tide 
whom they call C()gllnli~ Ollgilt not to fucceed; they 
would Ila\'e conve}'ed tIle eflate into allother fatniiy, \vhich 
,~as not allo\ved. 

}~l·Olll thence alfo it follo,ved, that tile children ought 
not to fucceed to the nlothcf, lior the mother to her chil~ 

dren; 

.;; Oionyf. flalicar. hb. ii.. c. 3. Plutln:h, comparifon between Numa and 
I "f Ur('!'la-! ' .. ~ .,. 

t ,\t ,ft intc!lnto nloritur cui fUllS 11er~s nee extahit, agnatus proxinlus fa
nliti~m 11ibctQ. l'r'I~1}:'ll: '!i. t.;~ IJ W 'Y" t!l~ tl<J~It': tffb!:'; ;'n . L/il'~·'!.': ~ the la./l titi:J 
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dren; for this mig-lit carry the efiate of one family into 
another. Thus \ve fee tJlem excJuded* b}l t11e law of tIle 
t,,-el\'e tables; it called none to the fucceffion but the a~
nati, and there was 10 agnation between tIle fon and ttle 
mother. 

.But it \vas indifferent wh~ther thc.fo"I n.trtj', or, in de
fault of fllCh, tbe neareR by agnation, \vas nlaie or female; 
becaufe, as tIle relctions on tlle mother's fide cOU)<lllot fuc
ceed, thouo'h a womall who \vas an heirefs fhould happen 
to marry, y"'et the cRate always retmned into the family 
from ,,:hence it came. On this account tile law of the 
t,\,eJ,'e tabJes does not qifiinguifil, \v}letllcr the perron t 
'V}lO fucceede.d was male or fem~le. 
Thi~ was the ~aufe, that thollgll the grandclliidren by 

tl1e fon fucceeded to ~he gran~fatI1er, the grandcllildren h}' 
the dallgbter did· Dot fucceed; for, lO prevent tIle cftat~ 
from pailing into another ramil}, f the :Jgnati y:ere preferred 
before tllem. H~nce th~ 4aug~tert and not her icllildren, 
fucceeded to the fat!ler. 

Thus amongft the pri~iti\l"e .Romans, tIle \\?omen fuc
ceeded, when this wa~ agreea):lle to the la\v of t11e di\1ifion 
of lands; aad they djd not fucceed wh~n tllis Jaw might 
fuffer by it. . 

Such \vere the la\\'s of fucceffioJl ,~ong tIle primitive 
Romans; and as tllefe had a natural depeJldence on the 
confritution,and were derived from t~e di\o?inQn of lands,it 
is eafy to per.ceive that they had not a foreigl~ origin,al, and 
'~~re not of the number of tllOfc. brougllt into tIle repl:lblic 
by the deputies fent into t1le cjties of Greece~ 

Dionyfius ~licarnaffus§ tells us, th~t Servills Tullius . 
fil1ding the laws of Romufus and Numa on tile diviuon of 
lands abolillied, he reftoced them and made ne\v ones, to 
give the older a greater ~7eigllt. We callnot tJlcrefor~ 
d.oubt, but that the laws \,ye l1ave been fpeaking of, made 
in confequence of tllis divifion, wer~ tbe ,york of tbofe 
three Roman legiflators. 

The order of fucceffion lla\!ing been eftablifllcd in con. 
fequence of apo1iticallawono citi?en Wi4 a.Howed to break 

~3 in 

,". See Lie frag. of Ulpian, ~ 8. tit. 26. Inn. lit. 3. in pro~nli() ad S. c. 1'('r. 
LUlhanum. 

+ ~~~ul~s, lib. iv. fent. tit. 8. § :1, ~ In[\. lib. iii. ~ l;i. 
~ ~tb, lVtp. 276~ 
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in upon it by his . private will; that is, in rhe ira ages of 
kome, be had not the power of making a teftare~nt. Yet 
it would ha\'e been hard to deprive him, ill his JaR mo
ments, of the friendly commerce of kind and bendic~nt 
a8ions. 

They therefore found a method of reconciling, in this 
refpea, the Jaws with the defires of the individual. He 
was permitted to difpofe of his fubftance in an affembly of 
the people, and thus every teftament was, in rome fort, an 
a8 of tbe legiOative power. 

The Jaw of tbe tweJ,·c tables permitted the perron who 
made his wi)), to choofe which citizen he pleated for his 
heir. The reafon that inJuced the Roman laws fo ftritlJy 
to reflrain the number of thofe who might fucceed Ill; ill. 
td/4ID, was the Jaw of the diviJion of lands; and tbe r~3 ... 
ft:'n \41y they extended fo widely the power of the teflator. 
'Was, ~hat as the father might ft!ll* his children, he might 
with greater reafon deprive them of his fubftance. There 
were therefore different effeEt.i, fince they flowed from dif. 
ferent principles; and filch is, in th~ refpea, the {pirit 
of tbe Romall laws. 
, The ancient laws of Atliens did Dot permit a citizen to 
make a will. Solon+ permitted it, with an exception ta 
~hofe who had children : .. ~nd the )egina~or' of Rome, fi)J~ 
e(1 with the idea of paternal power, permitted the making 
a will even to the prejudice of their childre~. It mull be 
confeff~d, that the ancient laws of Athens were more con .. 
tiftent thall thore of .Rome. The indefinite p~rmi~on of 
making a will, which had been granted to the Romans, 
ruined by' little and little the political regulation on the 
divifions of lands: It was the principal thing that introduc
ed the fatal difference between riches and poverty: Manv 
fhares were united in the (arne perfon; Come citizens bad 
too muel), and a multitude of others had nothing. Thus 
tlie people being continually deprived of their fhares, were 
ince{fant~y ca.l:lng out for a new diftribution of lands. 
TIley demanded it in an age when the frugality, the parfi
:nony, and the po\-crty of tIle Romans were their diflill. 

~uifhinJ{ 
1t Di!)nyfiu~ Halicamaffus proves by , 11W of Num~, that the Taw whidi 

y,ermilted a father to fell his (Oil tbrc~ tilncs, y.IIU IDiclc: by llomwu, and. 
~v d\e ~CCI11 vi rs.. L ,J,. 2 .. 

.. S(~ Dlutar~h, lif .. ·)i S'llnn. , 
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guiDling cbaraQeriftic; as well as at a time when their 
luxury \\~as become flill more aRonifhing. 

Teihtnents being propedy a Jaw made in the affcmbly 
of the people. thofe who were in the army were ther~by 
deprived of a teftamentary power. The J)i'opJe therefore 
gave the foldiers the privih'ge* of making before their 
companions, the difpofitions whicht fhouJd lla\·e been made 
before tllem. 

1'lle 2ceat alfembly of the peoplp m~! hl1t twir~ ;t year; 
befide.s,"'both the ,Rcopie and affal~s biO?~ht bf'for~ .nem 
,,·ere lDcreafed : J hey therefore Judged;t eOD\·el1lent to 
permit all tIle citizens to nlit~e tlJeirt will hefoic Come 
Roman l'jtixens of ripe age, who were to reFerent the 
bctdy of the people: TIley look f1ve~ citizeM, before whom 
the inheritorlJ purchafed llis tamily~ that i~, his inheritance. 
of the teftator; another citizen brought a pair of {cales to 
,,-eigh the ,·alue; for the Romans! as yet 113d no money. 

1'0 all appearance there five citizens ,vere to ceprefcD,l 
the five claffes of the people j and th~}· f~t no value on tbe 
fixth, as being compofed of men who had no property" .. 
~Te ollght ~ot to Cay, with .. Juillnian~ that there fal~ were 

merely im~iDary; they bfcame, indeed, im~nary in 
time, bllt were not, fo uriginall}·. lvioi of the la\vs Wll!ch 
afterwards regulated wills, were built on the ceaiity of 
there fales: We find fufficient proof of thiS in the Frag
ments or Ulpian~* T!le de;,.f, the dumb, the prodigal. 
could not make a will; the d~f, becaufe h.e could not hear 
the words of the buyer of the inheritance; tbe dumb, be
caufe he could Dot pronounce the terms of nomination ; 
the prodigal, becaufe, as he was excluded from the man
agement of al) affairs, he could not feli hi~ iDheriI2Dc~. I 
omit any further exampJea. 

~ i '~ri!Js 

... This tcnamalt~ r._lled::; plititl!.~~, wa~ dl8eient from that _"hieh tht}· 
celled .iiittlry, .~\·h!ch ~~.c~~b!iC"tJ on)~ b;·lt.c .. conftit'J~i .. :l\s. uf.~ cm~rof$t 
ltg. 1:fF. tI~ ~!;;I" i:/l. l1u~ was one (\f t~ "rt-lfic~~ b)· whIch ~y ~aJol~d 
chc (Q.dic~, 

t .~i$ ttftament '''~$ Mt in writin~;.md it w~s \\tithout f\lIm.h,y. ~.t/t~:. 
d ~f(.:.t'tf." ai Cic,,"ro f3\~, !l~ .. 1 .. it ""~/."~, 

t Inllitut. J'b .. ~. ltt. l:> .. ~ !. Aulu~ G:lliusa lib.. '5, c:tp. i' i· Th"'l' 011- . 
cd this fonn of ttibb,cnt ptr ~ f.i i,h .. rnt. 

~ Ulpi~D, tit .. to .. \ I.. I Thcopn .. ~:-llt !i~ . .4. :;t .. 10. 

i 1-.. li,'Y: lib. i 'Il~~:!." II"J'_;"._"i. •• '.~:7'!:' He iPC'Jl.1~! the ti~ Ql 
the , f,- '. :Ie. •• t llb~ 0 ""1' .~ .~ ,t ~~ .... ' " - ~~ , .. . .. , --' ) .... .. 
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Wills being made in the affembly of tbe people, were 
rather the aas of poJitical. than of civil laws, a public 
rather than a private right,; f.-om whence it followed that 
the fatber t ~hiJe his fOil was ur •• ~er his authority. could 
not give him leave to make a will. 

'Vilis among lDoil nation~t are Ilot r'.bjttt to greater for
malities Ih=lIJ ordinary contraB.; bec .. ::Je both the one 
and the other are oiJJy the expl cffions of the wil! of. him 
wtJo makes the ~ontraa, alld both are equally a private 
right. But among the Romans,w~ere teftaments were de. 
rived from the public law, tbey ,,·ere ait~nded with mucq 
greater formalities* than other affairs; and this is Rill the 
cafe in thofe provinces of France which are governed by 
the Roman law. 

Teilamen~s being, as I have f;ti~, a la,,, of the peop)~t 
they ought to be mad~ with the force of a commat)d, and 
in fuch terms as are called JiTlB Gild i"'Fatiw.t Hence 
a rule was forniedt that they could neither give or tranf
mit an inheritance, without making ufe of the impe~tjve 
words: From whence it followed that they might '''ery 
juflJy in certain cafes make a fubftitution;t and ordain 
Ib~ the inheritance lhould pars to another heir ; but th~t 
they could ne,·er make a fiduciary bequetl,~ tl1;1t is,chaTge 
anyone in terms of intreaty to lenore an "inheritance, or 
an}7 part of al~ inheritance to another.. ' 

'Vben the father neither inftituted the fon his heir, nor 
diiiJlllerited hirD. the ~ilJ was a1Jnu:!~ ; but it was valid, 
thougl: he d!d no; dinnherit his datlgbter, nor inft,tute her 
his heirefs. There1tfon is pl~in; when he neither inftituted 
~or c:~Qherited his fon, be did an injury to his grandfoDt 

~ho mig~t have fuccee~ed a/J. illitf/dto to his f~ther:; bu~ 
in lleitber i!lfiittlting nor difinheriting his daughter, he did 
DO injury til his daughter'S childrell, who could DOl fuc. 
ceed sf, i"ttjlUfJ to their mother;1I becaur.~ they were nei. 
ther fui ;'tf~;/tS nor ognati. 

The 
... Inftit. lib. s .. tit .. lC- \ tit .. Le~ Titius be my heir. 
f "ulglr~ pU!,i\larv .. and ~~tJnplarv· : 
~ Auguftus .. for p;trticu13r rea(ons. 6 rft ~gan to authorize ~ ~C!ucil:y be. 

qH~i\., '\\-hich in the Roman law "'~ c~led Jtlt~i (ON~:j-=.. I-niti:. iib .. ii. ti~ 
sJ- in proznli~ .. 

" .~\.lliher\}s Imtris inttR~tz ~~:-2!!;u.s,. f'i6. t 1 .. :.-;,.. non ptnine~t quil f~ .. 
m.iu;c {U~$ bcreJ(S :"lil eaOOlt. l"r'ri.;t. j~'~~ Ii:. a 6 .. \ 1. 



0' LA\¥S. In 
The JIWS of the ancient Romans concerning rdCC~mOft$ 

being formed wjt~ the fame fp'irit which ~iaated. tbe die 
vifion of lands, did not fuflicleDtly reftnlD tbe riChes of 
women; by this me3llS 3 doo'- was left o~n to luxury. 
which is ahvav$ inreparable from this fort of riches. Be
tween the fec~nd and third Puntc ,.ar. they began to per
ceive tile evil, and made the Vo:onian" law; but 3~ tlley 
were icduced to tllil by the mof! important confiderations. 
mOreO\!Ef as but few nlonuments I)a\~e reached us th3t take 
n9tice of this Jaw, and as it bas IJitheno been fpoken of ill 
a moA confufed nl3nner, I rnal) endea\-or to clt-ar it up. 

Cicero has prefer\-ed a fragment~ which forhids the ill. 
Dituting a woman all theirefs, whether Ole was married or 
unmarried. 

The epitome of LivYt where he fpeaks of tbis )3 .. ·, fays 
~ot n!!)fe; It zppears from ~Cicel? and St. Auguftine,1 
tnat tbe daughter, though .m only .:hlld, ,.· .. as comprebeod
P,d in the prohibition. 

Cato the elder! contributed all in his power, to ~ tbis 
Jaw paffed. Aulus Gellius cites a fragment- of a fpeech 
which he made on the occafion. B}~ preve~ting the fur
ceffion of women, his intent \vas to t~ke away the fOUKe 

or luxury; as, by undertaking the! def~ni:'~ of th-: Oppi3ll 
Ja\v, he intended to put a flop to IUXllry itfelf. 

In the inflitutes of Juftiniant ~ and Theophiluli men
tion i$ inade of a chapter of the V~~ong.-: 1~\Y. which lim.
its the power of bequeath in cra In ~adiDg thete authors. 
e"ery body wuuld imagine that this chapter was made to 
prevent the inheritance from being fo exhaiffted by j~a. 
cies, IS to make it tlnWO(lhy of the heir's acceptance. But 
this W3S not the- fjl irit of the Voconian law. We IJave l~lft 
feen that they had ir. view the hindering women frca.:' ~u
~eriting an e{bte. l'he articlts of this law,which ret bounds 

to 

• It ~~~ pr~por .. ~ by Q~intus Voconius, tribune of thr ~plC'.. See Ci~
ro~! ic.:('nd uh~ivn a~infl \7tfres.. ID ~-c cpitorM of T. Livvl lib .. 4', we 
fbQu!d Te3d i-·-!'\~5i .. ~, inittad of '!>:,.fit.~"":'$.. • 

t Sanxit ...... 1\( q~~is Ih:rcdem vir&~!D ~~ lIluliCftlll &c~.. u.:cr,'s 
Uftl )!) ,.,..::-.. " .. g.:.::11 ;·.:rr~~. 
{ t J.('~m tuti:, n~ ql;is. ~m:(m m,,:ic~m inftitucret. i£~ .. 41. 

, St";.cn,i ,"r;~:on ~pinft V~rttS .. 
~ Oi tht~ ~it\~ ci C,~d .. ~~ 4). ~ Epito~ of lin. :ib. "~ .. 

, • ..' ... • ,. ':t 

• .L~ \\ ~ -: .. Ci? .. 6 ~ lraffit l~b .. 3 .. tit. :a~ ~ Ibidc 
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to tbe po~r of ~queat1!ingt entered into this view : For 
if the~ple bad been poffelfed of the JibfaJ1ytobequeathac 
much as they pleaCed, the women might have receival as 
legacies~ wlJat tbey could not r~.eive by facceOion. 

'The Voconiaa Jaw was made to hiDder the women frOID 
growing too wealtby; for this end it was necelfiiry io de. 
prive them of large i~heritanceSt and pot of fueh as (ould 
Dot give rife to luxury. Thus we find in Cicero,. tbat 
women were rendered IDcapabJe of focceeding to none but 
thore who were rated high in the cenfor9 s books.t 

The civil wtlrs were the deftru8ioD of Cin infinite num. 
ber of citizens. Under Auguftus, Rome w~s almoft de ... 
fcned : It was necelfary to repeople it. They m~e the 
Papian lawI, which omitted nothing that could encourage + the citizens to marry, and pro~le children. One of 
the principal means was to increafe:§ in favor of thofo 
\vho gave into the views of the law. the ho~ of being 
heirs, and to diminifh the )lOp~S of tb<?Ce who refu,~d; and 
as the V O!'onian la. had reoder~ women incaoable of 
rl .. c(:~il!g. ~~= Jl.:pian 14w, in c~taiQ ~fes, difpented wit~ 
this prohibition. · 

WomeD;! efpecia!!y thofe who had cl1ildren, were ren:
dered capable of receiving in virtue of the will of their 
hulbands; they evC!1 migllt. when they h~ childreo: re~ 
ceive in virtue ef tbe will of ftrangers. All this was i-a 
direa Oppofillon to the r~ulations of the VO,Qoian law; 
~6\nd yet it is relnarkable, that the fpirit of this law wu 
not entirely. abandoned. For examp!e~ the Parian la,~·. 
lthich pamitted a man who had one child! to receive an 
entire Inheritance by the will uf a flranger, g~ted the 
r~me fivor to the wife oiliy whc:n the had three chiidren. * 

It 
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It muft be ren.:trked, that the Papidi'l lclw dii Dot rendn
the woman \vho had three children capabJ~ ()f luctetsJing. 
except in virtue or,the will of,ftran~ers ; and dta~. withre .. 
fpea to the fuccefj"IOI1 of relatIons. It left the aJ1CIent I .. ws. 
and particularly the *Voconiua, in all their force. But 
th,~ ,lid not long fublift. 

Rome, corrupted by the ri~hes of ~\·cry nation. had 
changed her mannns ; the puttmg a flop to the luxury of 
WOmf!R ,,?as no longer minded. Aulus GelJius, \yho Ji\lted 
under tAdrian, tells us, that in his time tile \:oconian law 
,y~S almoft aboJifhf'd; it was buri~d under the oplilellce of 
the city. ·fhl)s lye find in the fentellees of ;Paulu~. wllo 
lived under Nigtr, and in the fragmeills or lJJpiao,§ who 
W41S in the time of AI~xandcr S .\'erus. tllat the fillers Ull 

the falher's fide migllt fucceed, aRd lilat none bllt the re~ 
lations of a more ciiftant degree were in ule c~Je of tbole 
prohibited by the Voconian Jaw. 

We findlf by the proceedings of ,rerre~, that tIle prz
tor!; ext~nded or reRn!n~~l 1M Vt.lce.)uian I~w at plf".afu!t!. 
The anci'.3It Jaws of Rome begarl to be thou~ht fe,,·ere. 
The prztors, hlO\led b)~ nothing but reafon.i of equit} ... mod
eration, and dec(,rum, enervated all there !~\vs. ·J'his j, 
becalA.e !he gr~t ad\-antages refulting from Ja\vs. ~,~ OffCI' 

clofe)" concealeti, ~,\"hi)e the little j!lcon\·enlel~cit'$ that at-
tend them are moil f~n{ihl\· felt. 

~ 

\Ve have feen that bv tbe allcient Ja'\"~ of Rome moth-
J 

rrs had no {hare in the inberitallce of their ~hildten. The 
\:oconian ia,,, afforded a new reafon f(lr "lei. exc)llfion. 
But the enlperor Claudius ga,'Oe Iht! mOlh~r the fucceffioll 
of her chiidren as a cQnfolalion for their j()(~. Tile l"'~r
tulian ftnlltuflollfNltum, mode under i\drlcltJi ~a\·e it tllem 
\\lIh~n the~" hat"! three Cll!ldren, if f,c.-e w~'n)en. or four

t 
if 

they were freed,,--omeJl. It is c\·id~nt. that thi~ decree of 
the fen;ttf \It-as onl}lt 30 ext~llf!\l!l of the Papittn Ja\V', \Vilich 
in the fame cafe had gr4nt~d to women the irlhclilancei 
Jl'ft th~m by ftra!!ger~. .:\t lengtfl JI1Jliniar:* granted 

thelD 
• r.~~!", .. nf t~lpi.n, ti: .. lU, \ I .. $c::n!:!t~!l~l lib .. t .. cap. 6. 
... 1'" 't I'''' .. ~ • . ..t~ .. :0. Clp. J.. • .\b. lV. tll. 3 .. ~ 3. 
~ l'it.. ~6 .. \ 0.. ii C:\'~ln .. '~~or.d o~t\nn :l~inft V c:-~ 
, 1'1.31 i1, the fmpclur Pin .. " w~ ~h.lr.t,\."J hi~ 1!=t.~'C ta ~h3t of l\d.im by 

ldC'pl!n~''O 
-. 1: "... d l" \..~. 1 A.... ; ,. - L . .... r: ............. U. CO • -.e Jure lu.'i~nlm.. "'\l~ ttl, 3.. f· ~c kn .. C=Unl~ 
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them the fucceflion inMpendentJy of the Dumber of their 
children. 

The fame canr~s which had debilitated the law that pre. 
vented the fuccefJion of women. fubverted that by d~ 
which had limited the fucceffioD of the relations of the 
wom3n'5 fide. There laws were extremely conformable to 
the fpirit of a good Jq)ublic, ~·here they ought to have 
fuch an inBuence as to prevent this rex from taking a prine 
in iUllUi}, in riches. or in the hopes of obtai!ling riches. 
On the contrar)~~ the luxury of a monarchy renderingmtif
riage expeniive an1 coftly I it ought to be there e.'1couraged. 
both by the riches which women may be Ao,,· t and by hope 
()f the inheritances it is in their power to procure_ ·fhus 
when mon3rchywas eflablifhed at Romei the \vhoIe fylem 
of fucceflioDs \\?as changed. The pr;etors called the Tela .. 
lions of-the woman's fide in default of tbofe of the maie 
fide, tllOugh by the ~cient laws, the relations of the wom. 
an's fide "ere never called. The Orphitian Jo,allifionfol
•. .,,,. callp children to t,he fucceffion of their motller ; and 
the emFroTS Vale!ltiniaD,~ Theodofius and Arcadius. 
called Ule f;!randchildren by tile daughter to the f~cceffion 
ef the grandfather. In {hort, the emperor Jufliniant left 
Jlot the lean veflige of t~e .ncient rights of focceflions ; he 
eRablifhed three orders of heirs, the defcendants~ the afcend. 
ants and the collaterals, without any diftinftions between. 
the males and the feDlales, bet\veen tb~ relations 011 tIle 
,voman's fide, and thofe on the male fide~ and abrogated 
all of this kind, Wllicll were flill in force; he believed that 
he followed nature even in deviating from what he called 
the embarraifments of the ancient jurifprudence. 

. BOOK 

• lib. 9- cod. d~ fuis tot l~gltimis h·~redib\J'. 
t Lib .. It· cocl\ de Cuis ct kt;iuzuis ht~dibus, et Nov. 118 ct 1 i7. 
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BOO K XXVIII. 

-OF THE ORICIN AllD ItB'OLllnONS OF mE Cl'IL 
LAIYS AMONG mE FaENCIi. 

1ft !~..j;Crt eics ~t.t..,Ji..t'~ ):;"3&'.1 .. 
(~7~~,.tJ O'-!D .. )frTA)f. 

C HAP.· I. 

AFTER. the FranK$ had quitted their country, 
they made a compilemcnt 01 the Salic laws, with the af .. 
"fiance of «-the Cages of their o\vn ulltion. The tribe of 
Ripurian ~ranks bavingjoioeci ilfeJf under C~ovist to ~a~ 
of the Sallans, preferved Its own cuftoms ; ar _Theodorlc~ 
king of .. ~uftrafia ordered them to be red\lced into writing. 
lie colleued like\vifc§ the cuftoms of thofe Bavcuians and 
Germans woo were dependent OD his kingdom. For Ger
many ha\lting been weakened b,'" the migl~tion of fIlCh a 
multitude of people: the Franks, after CGliqllering all be
fore th~m, turned back. their vi8ori{\l1s arms, alld extended 
their dominion into the fc,trefts of their anceftors. Vel}'" 
likeJ)- tIle Thuringian cea-aeU w~s given by the fame Theodo~ 
ric, fince the Thuringians were alftl his fubjeas. As the 
}'rifians were Cubdued b>- Charies ~Iartel and Pepin. their! 

law 

• See the pmJ"gue to ~ Salic ia~, M:-.. I..~i~itz fays) in his treatiic af 
u~'! Urigill ot the fnnks, th~t tlus l~\lt" ~-.ts made bctol'\! the Riga uf Clovi:s ; 
h~t it could r.ut ~ b..i'ul"C u,.: fr~l'\k.~ had qwtt~J ~-n,.-\V, {Q[ \hee; 41d n~: 

1- • 

at tJw: tim~ unJi!ril..lnJ the Lauu tvngu~-
t Sa! G~or~" of Tours. 
t S« the pl-ulog .~c l\.l ~ ll\~ 0 f the aa,,·a.rians, and that to the s.li.; l~~·. 
\ Ibid. 
t: Lex ,\n(iiortn':'! '''criWlrum, h~ d, Tburin&o:aJIl. 
i "rhey .li<l DOt koow bow to Wl~tt .. 
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law cannot be prior to thofe- princes. Charlemagne, the 
irft that reduced tile SaXOI1S, gave them the law fiill ex
tant; and we need or-Iy read there two lail codes, to be 
cOl~vinced the)· Cilme frorn the hands of conquerors. As 
foon as the Vifigotbst the Burgundians, and the LORlbards. 
!lad found,J their refpeaiv·~ kingdoms, they redllced their 
Jaws into writing, not with an intent of obliging the van. 
quifhed nalions to i:onform to their CUfiOlDS, but with a 
delign of fol1o\ying them themfelves. -

"I~here is an admirable fimplicity in the 5alic and Ripu
arian JalYS, as ,ve)) as in thofe of the AIJemans, Ba,·arians, 
rrhuringians, and Frifians. They breathe an original 
rudenefs, and a fpirit ,vhich no change or corruption of 
manller~ had weakened. They received but very few aI .. 
teralioI)S~ becaufe ail thore people, except the }~rank~, re
mained in Germany. Even the Franks tncmfelves Jaid 
there the f01.1ndation of a great part of the empire; fo that 
tlley had none but German laws. The fame cannot be 
faid of the lavJs of tIle Vifigoths, of the Lombar(is. ~nd 
Burgundialls; their chara8er i,iltered confiderably from the 
great change wl~ich happened in the ch~raaer of thofe peo. 
pIe, who had fettled in their new habitations. 

The kingdom of tbe Burgundians did not laR long 
enough to admit of great cllanges 111 the la",vs of the con
fIllering nation. GUIldebald and Sigifmond, who colleaed 
their cu ftonls, were almoft the laR of their kings. The 
1aws ()f the Lombards received additions rather than 
changes. 1'he laws of Rotharis '''ere followed by thore 
\if Grimoaldlls, Luitprancus, Rachis and Aftulpnus; but 
did not Ciffume a ilew form. It was not fo with the laws 
of the Vifigof.hs ;* th~ir kings ne\\f moulded them, and 
bad them alfo new moulded by the clergy. 

The kings indeed ot the 6rft race Druck out oft the Sa
lie alld th~! Ripuarian laws~whatever was abfolutelv incon
fiflent with Cllriilianity; but left the main part u'Dtouch. 
ed. This cannot be faid of the la¥ls of the V ifigoths. 

.. The 

~ T~ ,yere !1\ad~ by E\\ric, ;nd amended by Leovigildus. See lfidofnt-· 
cltro;l,(lt: Chai:ldai"ult.m'.ls And. Receffuinthus n:£ormed them, El!i"'-' _~d 
the ~OUE now e;(t~n£ to be m!(i~. lnd cOl\lmiffioned bi!ho,,· r _ ~~t pUlDofe .. 
n~~nhck{s, the: h w! of (.}"'; "tt~ f u i. ~tt. ~li a u::l Rf'l"~.... . .• ..dU~ ""e.'"C prefervc4· 
~,appof' by \he flx:h cou,~~l ol·ro'~.J-, ' 

t ~ the pNloguc to the -:. • .. ~1C aa,"i~~', 

.. 

t 
I , 
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OF LAWS. 

The laws "f tbe Burgurldianst and erpecial1y tbo!e ut 
the Vifigotbs, admitted of ('orporal puniihments: Theie 
were not tolerated· by the Salie and Ripuarian laws; t".q 
prcferved their charatler much better. 

The Burgundians and Vifigoths, whore provinc~s wer: 
greatly expofed, endeavored to conciliate the aJreaions of 
the ancient inhabitants, and to «ive them the moll impar. 
tial civil Ja\vs ;t but as the kings of the Franks had eftab
Jilhed their power. tbey had no fUCfl+ confideratioDs. 

The Saxons, \vho lived under the dominions of the 
Franks, wert! of an untratlable temper, and prone to re. 
volt. Hence we lind in their §Iaws the feverities of a con
queror, which are not to be met with in the other codes of 
the lat\1s of the barbarians. 

\Ve fee the fpirit of the German ~aws in the pecuniary 
punilhlnents, and the fpirit of a conqueror in thore of an 
aHli8ive nature. 

The crimes they commit in their own country are fub .. 
jea to corporal puniihment; and the fpirit of the GernJan 
ja,,'s is fol)o\\~ed only in the punifhment of crimes com. 
mitted beyond the extent of their own territory. 

They are plainly told, that their crimes {hall meet with 
DO mercy, and they are reftlfed even the afyJunl of churche~. 

The bifhops had an immenfe authority at the court of 
the V~figoth k.ings; the moG i!Dporta~t ~ffairs being de. 
bated In counCIls. All the maXIms, prInciples, and views 
i)f the prefellt inquifition, are owing to the code of the 
Vifigoths; and the monks have only copied againft the 
Jews, the laws formerly ena8ed by bifhops& 

In other refpeas the laws of GundebaId for the Burgun
dians feem prett)' judicious; and th~fe of I{otharis, and .,.... 
the other Lombard princes, are ftill more fo. :&j~ the 
Jaws of the Vifigoths, thofe, for inllancf". _: ~ece{fuintbus 
Chaindafuinthus, and Egigas. ~... l'uerile» ridiculous, and 

foolifh ; 

At· ... nnd a fe\\' only in Chlldcbcrt's decr~. 
+ See the prologue to the code of the Burgundians, and the code itfelf, cf

pee.tally tiL 12. ~ 5. and tit. 38. See alfo Gregory of Tours, book r. Ch.1p. 
33. and the: code of the VifigodlS. 

t Sec lower do\vn, chap. 3. 
~ See chap. I. \ 8 and 9, and chap i· \ • and 7, 
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-.aVuMW j they attain Qot their end ; they ~=e fluffed with 
rhetoric, and· void of fenCe, fri\·olous in the fubftance, and 
,HmbaAic in the {lyle. 

7 

'C ·H -AP. II~ 

'*Ij., )~~ LIJ'WI tif ,1J£,Barll.ri".s WWtr~ Ilil P~rfo.(ll. 

IT is a diftinguilhing char-aaer of there Jaws (if the 
'Larbarians, that the}· were cot confined to a cert~in diaria; 
the Frank was tried by the l~W of the Franks~tlle AllemUl 
Il)- the Jaw of the Allemaos. the Burgundiatl by lllat of the 
Burgundians, the Roman by tIle ROlnan law; nay, fo ftar 
were the conquerors in thof~ da~ls from reducing their la,,·s 
to an liDiform fyft~m or body, that they did not c\·en think 
of becoming legifiators to the people they had conquered. 

The original of this I find in the manners of the Ger. 
man people. T.hefe nations were parted afunder b}· marfh. 
~~, lakes and forefts ; . and Czfar* obferves the)· '"ere fond 
of fueh reparations. Their dread of the Romans brought 
about their reunion» and yet each iJidividual among there 
lIlixed people, was flill to be tried by the eftablifhed cuf
toms. of his own nation. Each pebple apart W 4lS free and 
independent, and when they came to be jntermixed, the 
~:nlependency Rill continued; the country ,vas common, 
and the government peculiar; the territory the fame, and 
the nations d~erent. The fpirit of perfonal laws prc\·ail. 
ed therefore among there people before ever they fet out 
from ti. "~~~. own homes, and they carried it \vith therl into 
th~ir conqueRs. 

We find this cuftom eftablifhed in the formulas of l\{ar
cul{us,t in the codes of the lc\9S of the barbarians, but 
chieBy in the law of the Ripuarians,; and in the decrees 
of the kings of the lirft race,§ from whence tIle capitula
lies made on that fubjea in the fecondll race '«!ere deriv-

ed. 
• De bello Gallico, lib .. 6. 
t Lib. i. formuL 8. t Chap. 3 I .. 

~ That of Cloarius in 560. Baluflus t edit .. of the capitularics: tom~. t .. 2rt. 
4: .. ibId. in f.ne. 
. II CapituL added to the law of the Lombards~ lib. i, ti~ ~ 5, cap. 71. iib. ii. 

lit.. .1 cap. '1' ~t tit. 56, cap. 1. tt :. 
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ed. The children* fol1o\\'ed the law of their father, the 
wife+ that of the hufband, the widoy.t C3:ne back to her 
o\vn original Jaw, and tbe frecdman§ \\-·t5 under th1t (It" llis 
parron. Befides, e\·erv rna,) could mlke ch~ice of what 
Jaws he pleafed j bat {he ('onfiittAtion of ~Lotharius It re~ 
quircd this choice thould be made public. 

C HAP. Ill. 

Czpil.1 Dil~'~"'~ j'l~~!~~ tb~ Sal;c ~s, ""d ,1J~(~ o/ibr r¢
gt:lbs Ilud Bargll.di."s. 

vV E have already obferyed, that the laws ~f the 
Burgttndians alld \:~ifigoths were iOlp;JTtial; not 1'0 the 
Salic law, for it eflabllthed bet".;een the Franks and Ro
mans, the moll mortif}·ing di flintlions. \\"he!l a Frapk, a 
barbarian, or one li\"'ing under the Sd!ic Id\\" happened to 
be killed, a compofition of 200 rols ,vas to be petid to his 
relations ;! only one hundred U?Oll the killing of a Ro
man pofieffor,* and 110 more than 4S for a Roman tributa
ry.. 1'he compofition for the murder of one of the king's 
,~alfdls, if a r'rcink.,t ,,"as 600 fols; if a Roman, though t!le 
king:s g!lefl,t only goo.§ The Salic jaw made thcrefor~ 3' 

cruel dlftinclion bet\veen th~ Frank and Roman lord, and 
the Frank and Roman comm011er~ 

Farther, if a ollmber of peopll! ~1t~:e ~vt tOhctil~r to affault 
a }'rank in his hOllfe,.U alld he happt:Iled to be kilI·~dt the 
Salic la\v ordailled a cQmpofition of i~OO :()Is ; but if a Ro
man or a freedman! 'A-tiS atlc!u!ted, OIl!)- i~alf tllc!t compofi-

\~OL.,Il. N tion . 
.. Capilul. added to the la,,9 vf L~e Lornba:ds. lic" ii. t:t. ~5 . 
.. Ibid, t Ibid. enap. 2. 

~ Ibid. lib. ii. tit. ii. 35. cap. i. 

II In the 13\'1 of the Lumb;n'ds, li~. ii. tit. 57. 
1 S3iic la\v, tit. 44' ~ 1 . 

.. Qui fC$ in pago ubi :'etmr.C!lt ?!opri~) haht,:. 5&:;.: i-~ :..~'! Ii:. -it. ~ '.5 ~: t 
11ft ~ ,. t Qui in tnl1!e dU~n~l.:(.C! I:~:~. i!:-:£. :.::. 4-1· ~ 4:-

t Si Ro~nutul homo ~on'.;iV'a reg: f~c::i:, J9:. £ .... ~ O. 
~ Tht: principal Romaas foilo·I.';ed. the c~)urt. as may be f~::l by the i"~ ':If 

levef"," hi(hops~ ,vho ,vt!TC ~erc ed u,atcd ; :.:::r: \'\~rc na:dj, y ~!- b~: Romw~ 
that knew ho\\' t~ write. 

II Ibid. t~L 45' 
t Lydus, '\\~hofe conditiOZl W2~ bet:t: thlD that of ~ ~or.d:r.an. U;.: cf~~;'t 

~lft;.t~lIj J ,,~tlt· 95-
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,ion. By the f:lme' la\v.* if a Roman put ~ Frank in 
~rOJ1S, he was li~ble to a COfnpl)fiti(lo of 30 fols j hut if a 
f"ralJk Jlad thllS Hfed 3 ROlllan, he pcli(1 only !cJ. A Frank 
ilript by a !omall ,," . .1S entitleJ hl ~ comp~(ition of 62! 
{oJs, and a Ron~all Jlrlpt b~·· cl f rank re·':~lvcd on)~· 30 • 

SUC!l uneqllill treatment lllUll needs h.i\·e been ,·er}p grieve 
ous to a Roman. 

;\nd )-et a c('Iehratcd autbor+ forms a fyflem of the ef .. 
tablilhment of the }-'ranks in Gaul, on a fuppolilion tha: 
tllev '\~t'rc the befl frien-ds o~ the ROlJ:dns; tlley \\-ho did~ 
Clnd the}'" \\"ho fulfered; froID, the ROUlitnS fuch an infinite 
,leal af .nifchi~f! l"l.e F rallks, tbe friends (ll the Itomarls, 
they" who, aflff fub!luing them by their arms, opprefled. 
tllem ill cold bluu(l by tlleir Id\VS ! l'hey \"ere eXilt:ly the 
j'riends of the ]{onldlls, as tilt! l'artars \\·}lO cODClucred 

\ 

Ci~iila ,vert! tIlt! friends of the CJlillele. 
It fome Catholic billtops thought fit to make ure of the 

F.-allks iu del1royillg the A.ciao killgS, does it fc}io\v, that 
tIle)" Ilad a defire 01 living ulloer tl1oit: barbarous people? 
.t\Jld can , .. -e fro:11 hellce c:oncJl.Je, that tile }"ranks had all\" 
particular rt'~ard for the Roman~ ? I fuouJd draw quite 
difft'relll cO.lfelIUt;n~es : ·ril~ !~:is tIle J:'ranks had to fear 
fron} the R0I11&111S, tIle lefs indlllgence the}" Ilatl for thenl. 

"flle .~\bbe du Bos IIQ~ c:onflilted llut indiffere~t 3\\ihor. 
ities for lli, Itiftory", fuc). as poets Cllld Ordtors: 'Yorks of 
parade and of lent at ion are ell1 ilnproper fOlludation for 
bujidil1g f}- acrus u l)on. 

&. 

Iii .. ~!·hat r.'!Qr.:~'r 11:1' RfJl!!an l:a~v £um~ to ,"~ l~/I :n Ih!- C"/1ft~Yfui . 
-,,\,.''1 10 If.e. f,-aniJ, Qntl prcJt-JY:.,·.:-d i!l Ih&ll /u"j~fllo Ih~ G~"':t/;s alii 
BUTguntllQlli t -

WHAT has been above faid will throw fomf' 
lig}lt UpOll other things, \\'llich Ilave Ilitbcrto ~ee:l in\'o!\'
cd ill great obfcuri~)'. 

• 1'it. ~\5. ~ 3- "t 1· t TJ'~ .~\~~~ Dn Bos. 
t \\·itn~.:i the "Xl\~djtio:l tJf .'\rL-)~.!:tc~ l;l Gr~btJ:y c,i Tcurs, bin. lib. ~ 
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The countr\y at this da,· called }-'ra!1ce, '~J~, und~"r til~ 
fira rac~, gO\'~rned b,' the' Romaa leIW. or t:le Theodoli.m 
code. and by the different Jaws of tile barbari.:Uis,* \\'ho 
jetlied in :Ilofe part~. 

In the country fubject to the f'rank~t tl~~ Sdiic ]il~~ \vas 
eflc!bJifned for th~ l-~r4!l~·.$, anti the t"!'h~o(lvfi~n c~'hlc for 
the Roman~a In that fubjett to !he \Yilj.~l,tllS, ~ con1 oilt!
ment of the 'fl!eodufidll cl"KIe, nldde bv llrdcr (\f .~\lll~ic .. -t 
TC'g~l.ted difpute4i among the Rom~ns'; the nation,d cuI~ 
~on)s ,,·hich t~uric-~ raufed to l>c reduc~d into \\It)'iti!l(T, tle-

· 'h r - h \ .. r 1 l~ h b. 1ef~nlnea tOle amorg t •. e '1 tJ.~O!'lS. .. ~,t tl'~ C()!!':es It, 
t0l11C , .. -ill fay·~ tilat the Sali~ JdWS g.tined al!lltl il a .~ener41 
authori~v in the COUIJtry of tile }"!'(~l!ks, and the l{()lil~ll 
law gradu~lfy declined ?' ",hiBl in the jurifd:~tion uf th~ 
'''ifi.!!otl1~ tIle Roman la\\' fcrc~lJ :t!~~f. and oLtl!ined at !a!t 

LI ~. 

a generctl f\\-a}!' ? 
j\I\- anf\v~r is., ~11at the Roman la\~ ,:'ame to lle difafcd 

.j , 

among tIle Franks, ~cau[e of the great (l(I''';'lrlta.gcs dCl'ru-
ing from being a l'''rank, a barbarian,H or a Ilerfon living 
under the Salic la,v; e\ltt:'r:~9 C:1e in that cafe read!J)' quit
iog the l~olnan to Ij\lte under the Salic la\". l"hc !f:icrgv 
310ne retained it. as a cllauge \\"ouJd be of no ad,ltan!age to 
them. TIle diff\!rcnce of conditions and r,lnks cO!lfiilrd 
OIll}- in the Itlrgenefs of t!'le compofitions, as 1 fuall fiIO,\-1t ill 

anotller plJce. No",~* particular ja\,~'s a!lo,\~ed the cler~}r 
«~s fd\"OrabJe compofitions t as tl10fe of tIle Franks; for 
,\"hich reafon tllev retained th~ Roman la,"·. 1'his Jat .. 9' 

brought no hardlhips upon th!:nl ; and in other refpeas it 
c::r !l was 

4 Th" r~...:.::.~ ''';'-:,,'''nt~r ~n·' Burr:'.·"l';'tJn~ '- , •••• , .. , '.~ .. ~ ~I..:"~ .. U , ......... ~ --

-+ )" \~'~$ finii:!~d in 43~' 
! l'he :!~th Y~dr of th(" r,'i~n of th:s ?r::1':~. and ?t;~:i!h::d t,,·o 'Yri,r~ at::'r 

h,' Ani:lo .. ~3 ~PP::H'~ bv th~ u~~f~~t" to t..~t (\J'-:~ 
.~ -rhe yQr .s.J-l of th~ Spl~;:~h ~ra .. th,,' C=l~n!LlJc of If!dcrH~ .. 
~: f~nculn. aut t.~ril3rU:ll, :lct ho::--~i::;;!:: qui !ub ~:i.:a ise \·i ;it. S;.:/;~

L : :~ .. ! :.:.. -4 i' ~ 1, 

! .. ·\~~ordin~ to t~~ Ron1an law u:11c."l ~\'n:ch th~ Ch:JT~h E\'~5" ;.~ t<\ f.~id in 
(it! la,," of the. RiD~~~rialls .. tit. 58, ~ t. Sec alfu ~he ntt1n~,~r:e~s c,' " l1~:C~ on 
:n!$ r.~~hl prud'-1c~d by Du CaH~~. ur.\L:r th\! \\ f)rd L~'l: r~1rr.~t(,~. 

• Sec the c?pitularit!.~ aJc.h:J to th~ $3i~..: !,\\,' in l.i.ld~ln~roke~ at tile cnd of 
t~t la\,·, ftnd th(' rlttr,·r:t~~ ,,)des of tht: la\,·s of the ~arbculp~~~. C'lilCcri.ias t!1r.' 
~r,\ il~~t:~ of C!:clr!i .. ft.ic~ in th~s Tc:fol~tt. So.: ~lli't) th,,' ~ct~\.·r of (:h.lr:t:tna-:",,· to .. '- a \ ,. 

h~s fon P~n',~ k!~~ of It~\v, in lh~ VC3T 8oj" in th~ ~dit:~'a of H=,h!!i~!C\. t~)J:.e 
i .. ? 45:, ~·:!,crl! i~ i~ ~;id,·th3t dn c:'~:lt"'idnic fhouL.l r~~\:L:\'~' a trip!~ (or.po:!
~ :n~\ ; and ~hc collct'Lo:l of the cap:'tul41Ii~s, lib. v .. aft, 3~2. to!llC 1. cdi:iJ:" 
cf E.l~fius. 
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~a~ propereft for them, as it WilS the work of the Chrift. 
Jan e!Tlp~rcr~. 

On :he otller hand, in tlle patritnony t"lf the \rili.~othSt 
=ts the \'~ifiROlh Ja\\'* ga\-e n(l ci\"il adVal)tages to the Vifi. 
~olhs o\-er 'tile Roman~, the Ja,ter h~ld 03 r~ar()n to difcOl1 .. 
ti:llie Ji\-i!lg under their O\VU la,,,, in order to li'-e und~r 
;:nother. ·fhev rctailled tllereforc their O\\PD laws, with. 
out adopting th(~fe of th~ Vifigoths. 

This is nilt further confir:n~ll, in proportion CIS ,ve pro
ceed. The la\\' (,f Gundeollltl 'vas cxtremel~· inlpartiaJ, 
not fa\'Of!tlg the Bllrgulldians nlore t)lan the Romans. It 
app~ars b~: the rrc~mble to thlt la\\", that it 'va~ m~de for 
t)l~ Burgu!1dians" and to regtllate the difput~s \Vllich might 
ari fe be~ ,reen tllem and the Romans; arld in this la ft cafe 
the jlldges ~1tere ~qua]I)~ di\-idcd of a tide. l"hi4\ \\'as nec
en~lr~· for particll!ar reafon~" drawn frl)m the ptllitica! reg
ll)dtion~ c.11' thofe tin1es.f The RonlClll 1,1\'1 ,vas cO~ltinued 
in BiJrgllnd}r, in order to regulate the dif pllles of Romdns 
among thcmfe:\·es. The Jatter hali no indllcClllent tG quit 
their ()\\-n la\v, ~s in tile countrv of tl}e f'ranks ; and the 
Iather as the Salic law was not' eRahlif11ed in Burgundy, 
as appells hy' tile fanlous letter \-v11ich Agobarc \vrote to 
Le\~is Ie Debvnnairc. 

Agobarrlt dclired tl1at prince to efiahfifh the Salic law 
in Bnrgllnt~y', confeqllently9 it had no( been e!lablifhed 
there at that tin1c. ~l"hus the Roman ~aw did, 3ild flil~ 
(!oes fubfiil in fo man)· pro''"illces \yhich fOflnerly cleI)enJ. 
ed on tllis kingdonl. 

TIle l{{lnlan an<l Gotllic la\\"s continlted like\\"ife in the 
country' of tlle cfiablifl1lncfll of the (_~oths, \vhere the Sa
lie law was never reccin·d. \Vhen Pepin and Cht,rles 
11artel expelle!i tIle SaraCCl!S, the to'V!lS aJ'ld prO\:i!lCeS, 

,,,'llicll fubmitted to thefe princes,~ pCf.iti{)ned for a contin
u a 11 ceo f t lle i r () \\-!l I a \ \' S, and 01) i a inc (I it: TIl is, in f pit e 
of tIle • .If;!~cs of tlu>[e tilnrs \,,'ben all la\\'s \\'cre perfona), 
foon lllaoe tIlt! l,-onlatl la,\' to l!e (onfidcred as a real and 
territorial Jaw in t110fe C',l~ ~1trics. 

Thi~ 
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Tilis appears by tIle ediCt of CllarJes tl1e Bald, ~i\'~'n cit 

rifles, in the ~'ear 864t \\-I.ich *difijn~\lith(.'s the Ct)UntrlcS 

wllcre caufc~ were dc(ided h}- tIle ROnl,,!l j,~\\ .. , frui:l \\-i~t:rl~ 
it W(lS olh~rwife. 

l'he editt of Pilles fhe~'s t,,·o tllill~S; one, tl1f!L t ~jfre 
"ere coulltries \vhcre call res ","ere d\.~ciJl·d b\" tJ.e R 01l.ciil 

Ja,,-, alIa others where tllC~· ,,-ere not; Cllld t!;e (It i:lar. iild~ 
thore countries '\":-'C' -~. tIle RO!llar. Jaw obrdinc{!. '.\-~rc J)cc. 
cifel)-t tIle fame \\- here it is fiill 1'0110\\'( ~J at thi~ '-er,- lIe: \r t 

:lS appears by the fam\.· cdi8. Thus the d~fliJ£t!(ln of the 
pro,-inces ot f-rallce, 1111(;" fIJ!c} .. ~ J and tho~c until!" i;.~Til
/(11 /atLI, ,vas already cflabliJnt:d at tJle tilne of the editi at 
Pifles. 

I ha\-e obier,"cd, tl1at in tIle beginning of tIle monarch}·, 
all laws ":ere perfondl : &-\nd tliU'i ,,-lIen the t:d~ti of Pilles 
diftingliiihes the COtlnlries of tIle RODlan I.·\~", frllID ,I~ofc 
\vhich \\~ere not; tIle meaning is, tl)~t ill COlifitries which 
were not of the Roman law, f·.Jell a muitillldc of lje<'ple 
had cliof~n to live ulider fome or otiler of tIle la\\"s of the 
barbarians, tllat there \vere fcaree any ,\pho \\"auld live tIn

der the Roman la,Y; and tll.t in the countries of tIle Ro
n!an la\v t!!erc ,\"cre fe\~ ' .. 110 ,yould choofe to live under . 
the la\vs of tIle barbariaa15. 

I aiD 110t ignorant that \"/h1t is here ad\-anced \\"ill be 
reckoned I!t!\V; but if the td~llgS 1 afTert be truc, furely 
thcl' are ,-er)l ancient. ...'\fter alit lvhat great 111atlcr is it, 
\vhetIlcr tile)' come from tlle, from th~ \1 alefiu!~5~ or fr.nl 
the Bignc;ns ? 

--
C HAP. V. 

'1h~ fan:.~ S:thjt!1 (01llis:JtJ. 

THE law of Guncebald fubfifl~d a )or.~ tim~ 3. 

mont! the nnr('C'uIIGla!~S, 111 c()!liuIlftioll","itl} the Ronlan 
t~ 0 J 

!av{ : It 'VaS itill ill life tl!~t~~<"r Le\\yis Ie Debonnaire" as 
,.At. (J' .. -~h'lr.J~s let·~l· 1"'\1.·~"1"- "U;~'" -;-, III ll'ke ..... ~·'n·'~l' t}'(~"··ll .i 1 b ". ,.- ... <1 { 1 , ... !" ~ .• l . '9 ~ or .... '- '" •• , I ; cl • t & • \" • I,! f 
tl!c cdi& of I"iHes calis tIle \.~lJ~ir1tr~- occupied hy fh~ \- iii
goths, the country ()f the Rornan 1~;v, )"et tlle Jd\,- of the 

C .... :r ~ \,' 1 fi C ~t ilS 
* In i:l~ h.~rra i'l t'n1 ~( .. ,.-' .~~ f""""~'1":11c:-r~~1 n /1"''''''''''"1 .,'ru';'···· '-'f 1"-• j .-'."'0 .... , l\. , ..... I. \..~"-.' 1 ............... 4 .... ~ •. , .... \ .. ""~ 

C •. ," 1, '1"1 .)'" 1 - .• - , : ' • .; • ;" • • . " .' - .., • • f \ \.. i r. ~."(,, •• 11 .. 1•n .l.:....,dL ." .... ,·~~r, \.~.n.1 .•. ~,",al\\{.·,,·.(,'-_ ."1 •• , ..... ".: ... ,J 
. ,J • - • 

~.:. ~ .. J. 
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Vifigoths \vas a]\\"a~i"s in force there; as appears D}' the ~\·noJ 
of rl'ro}·es held under Le,~'is the Stammerer, in the }"ear 87~~. 
t}lat is, fourteen '·~:lrs after the edia of Pifles. 

III pr0ce[s of "ltme. the Gothic and Burgundian Jaws 
ft"11 into dif\~fet even in t:lerr o\vn CotlntJ~' ; \\'hiell \vas 
o'\'in~ to t}l\)!t~ general caufes tllat c\'erv ";here difl)clled 

t ~ ~ I 

t.ne pcrfollal la\\"s u~ the barbarians_. 

L 

H=~....: ,.lj( R~J"'tJn Lar:.v kipt ill gr'-lu1ld in th~ dtl;;~:rn~ 6..'" Ih~ LCflJ
b~rds. 

E YERY thing r,ives way D(m· to my principles. 
rhe la\,,- of the Lonlbards '\-as inlpartial, and the l{omans 
'\-ere Ullder Ill) temptation tt) (1 nit tllcir O\\'"n for it. 'l'he 
lnoti\" that prc\9ailc(1 ,\lith the l{OJllanS llnder the Franks 
t() I!lakc l~h()ice (.f tIle Salie la\\", did n{lt take place i~ 
ItaJ}" ; hellce tllsl\oman !a\v Illai~tained itfelf there logeth. 
er witl} that ()f the LOnlbar(ls. 

It e\~en fell OJ.!!, that the )a~tcr ga\-e wa)· to tIle RGman 
la'v, au\l cedr~d to lle the Ia\v of the Ttl ling nation; and, 
th()llgI1 i~ Ct)nt~nned to be that of the prillcipal JlobiJity', y'et 
the greateil paft of tIle cities fornltd thelnfe:v~s. into re
Pllbfics, and the nobiJit)~ nl{)uldered awa}9 of themfe]\'"es, 
or ,,,"ere dcflr~~~·ed.* 'fIle citizens of the nc\v republics 
llad nt) inclir~ati(}tJ to adl)pt a Ja\\·, \\rllich f'fiablillled the 
l'Un()nl ()fjndiciary COll,lbats, alltl \vltbfe illllitutioflS retain ... 
{~d n!llch of the (ufi.)!ns and ufages of chi\"alry'. As the 
cL:rgy of thz>!c da~~~, a \Jt-r~v e\·ell then fo Ilo\\"erful ir~ 
1(;:},', Iiy,,.d .. !~:J~()!t (:ii un(~er-tl·e l{l)mcul la,~·, th.e ~lutnbcr 
l.',! f i,vf~" \," h o

) ~'t)i ;O\\"cJ tLc 1&,.\" of tIle l.ulnbarcls, ID1.fi llavc 
,1 J: r \.. .,l; ·"1 : " : I .. , •• '-1' 
~ .1. '.l.' •••• A ••• ~\ • 

Hl'!idcs, tk- 1.1.\- cf tl'~ LV:-llb ... rds had not that UlJjdly of 
~l!c l\~~::l:~:l ~~!'\·t \rb~ch re\'"i\·etl t() Itai\~ the idea of htruui
'\" ~ r r d ":,, ~ ~ 1 i :: : t} &l ; II \. ~ t h \: r h d d Itt h ~l t .. ext en t • TIl e J a \-v () i 
~:t~ L.~)Ii~b -r\!\ i!11 .. ' ~i.e l{()(~lan 13\-\" c(HIl<i be tIle:) {)f nlJ 
... i:'''~l' la!~' t!l .. ,n to fllr!1;~11 (lut llatull~s ftlr th()ft! cities tllJt 
\\'l'lC t'!~~i.~d into r!~")ui>lics. ~'O\\J, "'hiell could bcr[~r .. 

fu rn i fli 
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farnin) them, the law of the Lombards that ~etermined on 
fome paf(icular cafes, or the Roman law, whICh elll~rac-:~d 
"lem all? 

Hottv Ibr Roman Lar:.:.' ,a'J1~ 10 be IlJjI in Spain. 

THINGS happened othcrwifc in Spain. The Jaw' 
uf tlle \Tifigoths prevailc{I, 311d the l~onlan Jaw \~as loft. 
Ch3indafuinthus* and ReceJfuinlhllst profcribed tile Ro
man laws, and even forbade citing t lleln in tllcir COtlrts of 
judicature.. Rcceff ... inthlls ·\\~as like\\'ife autllor~ of the la\l'" 
which took off the prohibition of niarriages be\\~eetl the 
Goths and Romans. It is evident, tllat there t\\!O la\y~ 
l1ad the fame fpirit : Tllis killg \\"allted to remo\~e tIle prin
cipal caufes of reparation, \\1hich fl.lbfillcd between tIle 
(~oths and the Romans. ~ow it was thought, that notlJ-
ing made a wider feparation than the prohibition of inter. 
marriages, ~nd tIle liberty of living under different la\vs. 

But thougil the kings of tIle \!ifigotl1S llad !Jfofcribed 
the l~onlan la,,,, it Riil fubfilled in the delnefncs the)" pof
feffed ill Soutl} Gdui. T11efe <;ountries being difiant from 
the celltre of the m()narCll}', livecl in a flate ()f great inde
pelldence. \\T c fee fr(un tIle 11illory of \1 aruba, ,\1110 af
cel1ded tIle throne in 672, t}l~t tile nati\?es of the country 
were become the pre\Tailing part)~.§ I-Je!lce t!-le l{olllan 
la\v 113d greater authorit~r, and the G()thic Jers., 1 'he Spanifh 
I~v.'s lleitllcr fuite~l their lnallncrs, nor their aCtual fituation; 
it was poilible too tllat tIle IJc()ple adi1cred ()LIlinatcl}y to tIle 
ROll1(lIl la,v, becaufe tlle\' llad allnexcd to it tlJt: idea of 
l'bert~;. Bcfidcs, the la\\ys of CllailldafuillthllS~ and of !{e-

· ~- 4 ctffuinthus, 
;t I I~ ht'~rtn h) n i~Il in the y~ar 6.~~ . 
... \\\. \\'"in no iOl;~ ... :· h\! h;-l~-ra!r~li ·l·~thc:· l}j" for~ign or by th~ !l.olnan laV.5. 

It:. ~c ('( : ~( "'i'i,~\ f'i/lIJ', h,;. i! _ n·r. \ _ i~ Q. i." t : C. 
, _' 0 . . .., ~ t tTl t;un (~o~ho }{Qr,·cl::lU. Ql!t'!!l !~ .. ,,~Gi.n (:~~ha!~ ~<~\Cr;nH"".) lic~~t it)-

-: , .' 1 " - I ... , 'h - ", i ' -:, I:.. ' . . --. ~ " l.lnll. fl,'.. ~, ( : • 1,1!;;""It.\~ ,. ',111. I.i • • _ ("" 1. 
- 1" , -,. , , tn· , tl ~; ill' !., \,ltt .,~ ~'h~!\' }):dYlIH:\.·S '.\';.s ti ~l·:~ .. :rJ. (.c ~l.l~~)n, as ~I~pca(:, O\" .e 
. h. ' 

jll~~~n\t'l~t \\ hi.:!1 i\ in d~~- ~l .. lUt'l or the hiHnI \'. P~\ldlls Jl!d h:) adi:t:r·::t!\ 
., •.•• 1} ,~, .... ,. ~., •. -. _ - f-' ,.' 1, .. l .. } :/l ." \'. ,,1, i .. .1" ••• '\t." l'd ..... ~:,~. L,t" \\{ h \. \\1' .t' .\\._;t .-', L.t: h.,.O~. ,ll ... ,;} ( ... r!..l .Id~ p~,. . .. 

,~) llt-.llh the· icdi~i')ll' \\.h,)I~1 h\· h;1<\ ((\·'n\:l~r(d. 'r!I~' al~t!-t\r vt l~I''': Lia\) ... 't" 
1 • 

, 1 " • l " '1 &':'1 v' \. ~-i) luI"'" '1·ll 11 "',,, I"\'·.·'···· ('~ t'-, '\. "'I ,,-"l1li( "", \ • , ••• - , "\. <& tit ~..... 6. ........... " # ;. ..... \. \ &,,_ ~. 



lOS THE SPIRIT [Boo~ XXVII!. 

ceifuinthus, cor~tained moR fev~re regulations againft tb. 
Jews; but tht!l~ ,1e·Ns had a ,'aR deal of power in South 
Gaul. The author of the hiftory of king \' amba calll 
thefe pro~;inces the brothel of the Je't'~s. \Vhen the Sara. 
cens Invaded there provinces, it was by invitation ~ and 
'~7h() C(luId ha\re given it but the Je\v~ or the Roman~? 
Thl~ Gotb~ were t!le firft that were oppreifed, becaufe they 
,vefe the ruling nation. \\i e fee ill Procopius* that dur. 
ing their caL~~mities they \\~ithdrc;t.v out of ~arbon11e Gaul 
into Spain. Doubtlefs, under tllis mi~toTtul1et they took 
refuge in there pr()vince~ of Spain t v.rhich {lill held out; 
and the number of thofe who in South Gaul lived undet 
t~e Jaw of the V ifigoths, \vas the~eby greatly duniniflted. 

C HAP. VIII • 

.4 ~Illfe Capitulary._ 

DID not that \Vretclled compiler BenediClus Le ... 
vita attempt to transforrr1 this Vifigoth eftdblifhment,vvhich 
prollibited tIle ufe of tIle ,Roman law, into a capituiary,t. 
4fcribed fince to Cl1arlemagne? He made of this partiC1J~ 
lar law II general one, as if he i11tended to e~terminate th~ 
Roman, la,v th,fOUghout tIle univerfe., 

C II A P. IX. 

III what 'ltI~llner the Code.r of the Barhnrian Laws, alza the C;. 
, pi~1J,Ja.rie"; caIne 10 be IOJ1. 

THE Salic, the Ripuarian, Burgundian and Vifi. 
goth Iav~rs, caine by degrees to be clifufed arn£~~g ~!1C; l'''r~iic~;) 
in the fol!o\ving Inanner .. 

As fiefs vvere beCOll1e hereditar}', and ~rrierefiefs extend. 
eo, many ufages were introduced, t() '\vhirh thrfe l;ivY~~ ~vere 
110 lo n(J'r .... r '.lppll'c~~liJ- (l'LJJ:.'I-r f"'I~.·t; ind,\t~/l '\T~1\J ·)rt ~rv~n .. b - '" -..." .. .,.. 1 \". r -- -- ... , . -- - .-~ ~"-~ ,a-' . ". ~"" i, 

w llich 
.( * Got}'::. Cjci claG} fup(rfuerur.t, f;( GalllJ tum uxoribus libcrifque egreffi 

:n rlifp~Li:.:!n; ad 1~eucljm j~m palam t.yrallnum it rec{~pcrunt. D( t£llf Gc· ,. 
l. /' , . . ti":·ru,,.\ w. J. [~li:. '!? . . I v 

t Cap'ltul:tf!a, Lvi. c, 2£9. anro 161~, edit. Baluf. p. 1021 .. 



CHAP. IX.] OF LAWS. 

which was to regulate mafl difputes 'JY fines. But as the 
value of money \vas, doubtlefs, fubjea to '.:'hange, the fines 
'Were alfo changed; and we fee fe':eral ~~Jl{lrters,* where 
the lords fixed the Aines that were payaLie in their petty 
courts. Thus the fpirit of the law was follo\\·ed \vithout 
following the Jaw itfelf. 

Befides, as Fral1ce was divided into a ~.'llmber of petty 
Jordf11Ips, \\yhich acknowledged rather a feudal than a polit
ical depe·ndence, it was very difficult for only one law to 

be authorifed. In faa, it would be impoffible to fee it 
ghferved. The cuftum no long~r prevailed of fending ex-
trallrdinary +officers into the provinces, to infpetl into the 
adminifiration of jufiice, and political affairs; it appears 
even by tlJe charter, that when ne,v fiefs were efiablilhed, 
our kings (li\yefied themfel\~es of the r~ght of fending thore 
officers. rlfhus \vhen almoft e\'ery thing was hecolne a 
fief, there officers could no longer be eOlployed; there \vas 
~o longer a common law, becallfe no one could enforce 
the obfervance of it. 

The SaJit, Burgundian and Vifigoth laws, were there
fore extreme1y negJe8ed at the end of the fecond race, and 
at the beginning of the third they were fcarce ever men .. 
tioned. 

° Under the lirft and fecond ra:e, the natioii was often af
fembled; that is, the lords and bilhops ; the cornfDons 
,vere not }-et thought on. In there affemblies attempts 
\vere made to reguiate the clergy', a body \vhich formed 
itfeJf, if I rna}' fo fpeak, under the conquerors, and ef
tablilhed its prer()gatives. TIle Ja\vs made in there ar ... 
fernblies are \vhat we call the capitularies. Hence four 
things enfued ; the Jaws of fiefs were eflablifhed, and a 
great part of the church revenues ,\~as adtni11ift.ered by tile 
Ja\vs of fiefs; the clerg}1 lnade a wider feparation, ana neg
leaed:t thofe laws of reformation, \\-here tlley themfelves 
\feTe i10t t!1t: only reformers; a colletlion§ was made of 

the 

* trI. de la Thaumaffier has colleCted many of them. See, for infiance, chap. 
~1, 66 and others. ' 

t 1\1 i ffi DOluinici. 
t 1 ct ;!Ul the hiiliops, fay; Charles the Bald. in the c~pitt11aty of 844, ;ont. 

~~ under prcter.ce of the &iuthOl°ity of Inaking C3110ns, oppofc thlS cor,}! It lIt inn, 
or ncglcft the obi!.!f'· .. ·~n\:c of it. It f~cms he already forelaw the Ldl th~reof. 

~ In the colleetion of canons, a vaft nUlnb~r of the dccf(;tals of popr\ 
'f~le ini~;:ted ; there \\'crc very few in the ancient collection. lJi\)nyhu~ 
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the canOJ~S of councils Clnd of the decretals of popes; and 
tllefe la,\·~ tile clerg]· received as cOll1ing fronl a pure:; 
fourcc. Lyrr finc~ the cr~fiion of tIle grand fiefs, our 
kings, as ,\-~ 11J\-C alrcdd}" ()bfcr\-cd, I!t!<l n(, longer Clnd dcp. 
uties in t!l~ pru\-i:1ces to Cllforcc tIle ()b fcr\" allce of tlleir 
)JYlS : }\nd hence it is, that under tIle tllird race \,ge find 
po mOfC: mention madt: of capitularies. . 

-
C Ii ~-\ p~ x. 

S EYERAL capitularies were added t.) the tAw Of 
the Lombards. as "leII as to the Salic and Bavarian l~\\-s. 
1""he reafoIl of tllis has bee,n a matter ot inqu,irjY; but it 
muft be fought for in the tllillg itfelf. There \vere fc\"cr. 
al forts of cdpitularies. S0I11e had relation to p()litical gov· .. 
ernOlent, otllcrs to economical, molt of them to eccleudilic
al polity, arid forne fey-~ to civil governmellt. l'llo[e of 
the laR fpecies ,vere added to t11e civil la\v, tl1at is, to the 
perfonal J~ws O! each nation.; for \~hich. fearon,.it is fd~d 
in the caplttllarlcs, tIlat tllerc IS llotlllng filpulateu* tllerelB 
contrary to the RO!11;!tl Ja\v. I r effect, t!!ofe capit u!aric~ 
regarding econonlical, eccleilallical, or political govern
ment, had no rcldtiou to !hat law; and there. conce~ning 
ci,-il go\,ernnlcnt had reference only' to tIle la\\~s of tIle 
barbarous people, ,vllicll \rcre explai,ned, amellded, enlarg
ed, or abridged. But lIlt! adding of tllefc capituiarics to 
tIle l)crfonal la\\'s, occafioned, I ilnagine, tIle negletl of the 
,·crv b()d\~ of the cdpitul(~rit:s th~Il1iclvcs : III tilTICS of i(T
nor~ncet 'thc ahridgmcnt of a wmk often caufes the lofs ~f 
tbe \vork itfclf. 

E \. i;:. H: ~ p n t ~ ~~ y ~ ';t t rn ~ n y i: 1 t 0 h l" : rs 11 t t 11 J t () { Iii I ! \) r n '\ :\! l' ft.: c ~ t : ) r \ \. ;. s n II fT t' t 1 
"A,::L) g!':!1Ui:1C ~11\d \p\.nio~'s c.l·(li..'tal~, 'IlK' ('.1(1 (t)l~t·tti()n \\';.," 111 n:~ !!: 1'rJ:'c. 
t~:l C:\;.r!~t,l;1r::H.', '"I'his Pri:'(( ll'cci\cll fhH:l the h~l!Hl:) 01 P0l'~' .\lln:in I: t!H~ 
(\\ii,,:<; :n.l ni O,ony iHS l·.~i~~\il1' - anll cauh:,l ii. tn lll' ;)Ll·e.::)1l"l. 'fh\.' co:t-.,J!\lll 
of 1;:·1.-),,\. ,··,,·\.-~lt())' "\1)n~\1r"li in l-L~~~(,t' ;It>ont tlh.' n.'i,'·n 0' ('~''''l,l''',\'l)' )"1'" l)'·~'. ... .. " ' ., l..... \ _". ... ~ ,.. I ~ ,~ l... ,.,' '~j ..... ,\' \. .. \., 
l)lt' ~'r,·\\· l)3!;i\.~i ;\t~l\" fOlll.l ~)f it: ]\) thi) iu(~\.'~'~~J \\'!:~:l \\'c !1~\,'; ~~!~ ~h~ 
:. ..... ~, ).-.""" ,.\ l'l\lr' 
, .. I "r: ( L \ .• 1 ,I. I Co., 

.... ' '1' 'J, .. l ()l 1"'1; {1 .... "'-l' ')0 .~,,,,' t L~ l .. Ll .I. l \\..,,: d •• ~ • 
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\VIIE),J the German 1~1tion~ fubducd the Reman 
empire, tllC)9 learned t11c l11e of ,\"rili:lg; SInd, ill imitation 
of the l{omans, tllCY' \\-rOlC dO,\·11 their 0\,"11 u!agc~,* and 
digeficll lhem illto codes. The tlnllap~))~ reigns \\phil' 11 f()l
lo\\"ed tllat of CharlernagIle, t!1C in\-afions of the i\orman~, 
and tIle ci\lil ,\TJrs, plllngeti tllt~ conquering natiollS again 
into the rl,lrKnefs Ollt of ,\"llicll tlley" ll<l(l emerged: J{ead
ing and \\"riting ,\pere (Iuite ncgletied. Henct! it is, that ill 
}~rance and Gernlan)? the ,\"ritten la\fs of the 1131barians, 
as '\~ell as the 1{(1111JIl la\\", and tIle cCl})itll1aries fell in!o 
obli\"ion. 1"'Jle tlfe of \rriting ,,,,as better prelerved in Italy', 
ll·here reigned tIle popes aIld tI1e (-;r~·~k etnperors, ,,'11erc 
there ''''ere fJollriilling cities, and ainlnU tIle only CODlmcrce 
tl1at \\~as carried ()!l in tliofe davs. ']'0 tllis neir-hborllood 

~ ~l 

of I tal y~ it ,\'as O\rillg the1t tIle I~on1:111 la',) ,,"as bette r pre-
ferved in tlle P!~O\·ii!CeS of C-alll, fornlrrl}' fl!bjef:l to t11c 
Gotlls and the lllirgundians ; and fo Jl1Ucll tIle I]~Ore as 
tl1is la\'.r '\1~S there a t rrri toria I Ia\v, and a I~i nd of l)ri \Y i leu-e. 
It is probable that the difu fe of the \' iligoth Jaws in Sp~in 
I)roceeccd fronl the \\:-aIlt of \rritin.~; and, b\" the fall of fo 
lllan\y la\\'"s, cuilo!11s \vere C\9t:f\' \vhere (~flabliflled. _ J 

Perfonal Ll\fS fell to the ground. COl11pofirjons, ard 
\\"11at thev called j:rcJ'a,t \\"~lC regtllatefl lllorc IJv cuIl, .• nl . ~ 

than b" the text of there la\rs. 'l~hns, as i!l the eflab~lnl-
01 

~nellt ()f tIle tnOllarcll~-, tlle~)~ 11ad pafred from Gern1an ruf-
tOlns to \vritten la'\,"s; (tlnle af~'es after, the\· carne bJcl= 
fronl \Vrittcil la\vs to 11n\\"ritttll"CllflofllS. .. 
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By fe:-eri!l monuments it appears th~lt tht'r~ Wf're 
local cl.1ilorns. JS ~,~rJ,: ~s the firfi and ft'fc·nd r~ce. ".,. e hl~d 
meIlti0:1 m'ldt~ of tt:~ ... ·l~jiv.:.~ (.,; i!r~ pi~ .. -( .. * of th~ a1!~l~/jt 
~/,*;t ... t of the (:"j'l ... ~I~ .. ~ tlf the lJ:~·j,§ dnd of the Ct_/!!.''',J. 

It }J~S been tl!~ t"j)l~li'l)n ~)f iome Cl:!th()r5~ ,IJar \~"h .. ~t \'''ent 
b,- the na!n~ of c~~il\.)ms \\"~"';e tll~ jCl\'\·~ of t~e 1)~i~-b3rotlS 
n~tiom. and wh~n hdl. !he appt,nati~n 0;- hw was t;.e Ru ... 
man la,\". ·fllis {'~lnn,lt pl~{li~I," t.~, K;I~g P~p:ntt t)rdfl!n~ 
~d tj)a: \'" hcre\"~J !}l\~r~ ill()H IJ 'ltlPp~~ to be no I~,V"" ('!I iioRl 
{b.")uld !)e COtllti:~ti '.\' ith; but to;!t it ~ilC~l!d J-:e\"~r b~ prefer
red (0 t~le la\\'. ;\0\\", to Ilretent.i that the ROr:1dn j,l'\- 'vas 
))r~f~rred to the ,-'t)(lt'S of tile I~\\ s of tt~e ta~h~tri,:ns~ i~ ftlb
vertin;l a~} mi'UhmclltS cf aiU:'1uI~}', ~t1J ~rpc::,'iJrh- there 
C~,.J' ,f ~ar1...·"lr; -n l·.:l"",·, th .... • ,.. .. )(t.:i ,~.l\ .. ~a::r!ll tl,c {'ontr~r'" vu \.;) \. 1 L l·.... \0, • ~,~ &t t. \,. \. ~ l .. t..l "... a ,_~ .... , ~ ". • t.. • 

s:') tl'W~ re the !JW::- of ~he bO!.rb~!-~'~.:) ~: ';'Jns from bt'i';g 
tbore c!.! POtn5, that it , .. :(~s ,tlefe '\-~r\ .ci~·S~;}S D~rrOlla) l!~!1i-

- . 
tU+l·C!lr' tillt l"ltrl)"!' .. r"~I~ ·t,~~, :-!'~·c '~l"lC !'l\\~ f~'r 1"-~rlJ··(!"" 

" ".~, " ....... '-4U ... \. ,. ~ ... \.·I." ..... ~. ".",. ,~! ~ aA. .t",{.,. 

....... a - ..... 1 7. - "t, ~. .. '1' -"?'." r ~!. 1 ! n" '" II A ~ n • } T,. • .. $ a ller~ ... )'1a, ll..1\V'., .~£ ... ')i..~" .. ,tL~, t r Jl ..... t;_ g"l,,-t..ll!}, In 
I h ,. 'L I .... F 1 't' S l' I I P ~ces il4 ~l!~It\2~ Lt)~ t.t! ~etl!.:tll rJllK.~., !::!S It.. .1.!C .:~\\", lfl\\r 

P --rf:)l:"laI : .'i-~'''' ~,~-. _~'l':lo. :'l I'~(~'-C'. tl) tl'·"'(:o& -':"\I:~n l. ... r~ ks c .. ,-,u .fh,. \,.: J w" \. .tll .. "" ••• t .r~ .", ~~.t; V~.~:I .1- uB •. 

• terr!tc.-i,l! !d'''''" and '~l~S F~~'io!:cti on!)" in rcg~Id to tl~ofc 
...... f I ... ~ t' l ,., ... - r I ~ , . • r ,,*Il~S t lat Ii \"r~ e. it!\\" :lert~. l', ~\V 9 I! I\!\'t:ra ts u r~ uadle 
ems, AIlf'n~am, or e\-\.~n R;)~~!ans, i1,ou!d I~:!\'e hapfe{ieJ to 
ha,"~ frQ'~;"~lIl't .;: :',,,p •• ~, 1··\',\ l)lJ ..... e \ ... ~ .. p ........ :"\. 'h·~ s·.:;\.· ... la\l!' \\ ... ~~ • \.... \.. "1 ' l.... 1 _1 .. , - " ... '- oJ • lOr A - • _. '-...... ,,1 '- ". • • .. c.t ... 

t~"':-itl}r: l} t;'" ~ ....... ~, t' ~1 h·~\- ~ ~l·'l.e"l ·~~~cT~'\;n.' J ~"~ tl'e 1"""·5 ""--, ... ~ 1 •• \..~ ........ - -" U\". 1 .... ,., _l~.a ,,\1~, 1 Q .. 

vi' thore- ~~eopI~!; and a ~;-eat numb~r (If tlett~rm:n:Hions 
arirec~lbi~ to f'"-~1:1C f~f tht)i~~ i~,\·'. n1t!!1 h,!\-e In:r~dt~ced 

C' -! "'. ' • • , 

nt'\\· ~\~tton~~ IP,\1 11'~ (·0t~~~:l-". l :~:.~ ex:)!~)!ns extr(!!1Ci\F 

'\ ~ ... !t ,I, ' .'.) n !! ; ~ P: ~, \ Tl "';' ~ • -" :.: n \. \,"' ,- ;') t lll" "I t i, »t t; \ \ t: , ~.c , .'- "" ,~.~" ... ' .. , " ,'. &. \... ,.. A~ ... ~ •• au ,~ l'~ l.l6,~ , 
r 1 H ~ ... \ - .t, -\t. t. • • r .... ~ , , . 't 1 . ; ! I' I 1 , l. tll\; ,.~ 1 •. " ~ .,,1 c., - .. '_ \. ~ ~\. ,1 t.;~' ... : rJ'~ ~-\'\, \\' 10 .,'C, l~ll t fle 

{fot, ill f,li,,'~ :lOlli\"·,,·it.~~j bj~ t!.C S~1iL }J\\-; btl! it 'fc&S 

• ·1" 1"\,' t-.,.- ,. \ r l r • . ~ ( ~ r " ~ " '" •. \,. ~ (\ _ " ." ~ ...... L'\ .... . "t, t, 

i- y 1\\' "f ,;\, \., .. :\- ,.' :"0\-' . • .•• \.. •. I ... 'L \. 1...\' r\. .. ·," ..... ,., '" ",,,,", ". ~I'", ., 

• : ,f '1 ,'" ..1! .... .... \, ... ". -, • - ,!, . .... 

( .... 
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~Ol ntltur~)1 that tIle}· fholtld prevai I o\"er tllc Sc1lic la,~ it" 
...... , ... 

1eJA. 
ThlJS there were in each place an eficlblifhell law, and 

recei\·ed CUfiOffiS \vhicll fervtu as a fupplement to tlla: law 
when thev did not CO)llrariiil it. 

oJ 

TI)t'}~ m:ght e\"'en happen to fllPpl}· a )a\v that "'as no 
wa)' territorial; and to continue tile fallle examplet if a 
Bu'rguadian was judged by the laws of h:~ own n.uion, in 
a plac~ \,-here tIle Salic ·Ja\v '~as territorial, alld tl)e. cafe 
llippened not to be explicitly menri()ned in the \·ery~ text 
of this iaw, there is n() manrler of doubt but judgment 
"'Olll,,) ha\-e been paffed llpon him, according to the cuf
tom of tbe nlace. • • 

In tIle reign of kin,g Pepin, the cuftoms then efiablifh-
ed had nol the fame force as tIle laws; but it \'-JS not JOllb 
befor;! the Jaw ga\·c W3},- .. to tIle cllfioms_ And as IlC\\" 

~uJations are genera) remedies that imply a prefellt c\-iI, 
it rna)· 'veIl be imagined, that as early as Pepin's time. 
they began to prefer the cllfioms to tIle eflabiiIhed la,,'s. 

'¥hat has been l'aid fufficiently explains the nlanner in 
which the Roman 13\\" beg3!1 10 \·CI \! earl~· to become ter
ritorial, as Ina,- be feen in the edict of Pifles; and how .. 
the Gothic law COIltilltled ilill ill force, as appears by' the 
f)-nod of "fToJ'e~* abo\-ementioned. TIle Roman ,vas be
come the general perianal 13\\", anti the Gotllic the partic
ular perfonal lcl'v ; confequclltly the Rt.lman la\~ \vas ter
ritorial. But ho\v caine it, fonle will a!k, that the perron. 
alla\vs of tile barbarians fell e\·er)F ,vhere into dit'ufc, 
while the RO!llan \vas contilllled as a territorial la\v·in the 
\!ifi~oth and B:lTgund;an pro\·inces ? I anfwer, tllat e\-ell 
the Romin Ji\\V had very Ilear tIle fayne fdte as tIle otIlcr 
perfonal laws: Otherwife we (hould {till have the Theo
dt>fi~n code in tllofe pro\·inc~s \\:-bcrc the ROfnan law \\'as 
territorial, \\')lereJS ,·;e }lCl\"C the 13\\-5 of J u !linian. l"hof~ 
prllvinces retained fcarce an]· tl)in,~ more than the Ilamc of 
the COllntry under tIle RO:l1all or '\~ritten la\\?, t11an the nat
ural aHcEtion Y.'!lich people llave for their la\·vs, cfpcciall~" 
WheJl the)- confider t!lem (!s priv'ileges,alld a fc\\' regulations 
of tho Rumall law which were not yet forgotten. This 

• S~ chap- 5. 
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was ho\vc\-er fufficieDt to prodtlCc ruch an eff~tl, tl1at wIlen 
jufliniall's conlpilement Cll)peared, it ,\-as received;~ the 
provinces of the Gothic and Burgundian demefne as a 
~·ri{ten Jat\·, ,,·hereas it \\'(IS rccei\"ed oill}- as \rrjttCJl reafon 
in the ancient demelile of lIlt: }""ranks. 

C HAP. XIII. 

Di.ttl·c~(e 6et~f)et1J Ibt Salit Lo#fA.', or thQI of tz,t Stllicn Frt11f~!J 
llnd Ihal oj:the Ripuarian F,-a"ls, and olh~r BarbtltoGus Nalions. 

THE Salic law did not allow of the cullom of 
r.egative proofs; t!lat is, if a perf OIl brougllt a demand or 
ch~rge againft anolher, he was obliged by the Salic law to 
prO\le it, and it was not fUflicient for tile accufed to deny 
it j Wllich is agreeable to the la\vs of alnloft all the l1ation~ 
in the univerfe. 

The Jaw of tIle Ripuarian Fratlks had qllite a different 
fpirit ;* it \vas contented ~\1itll negati\1e pro{)fs, and the per
Ion agail,ft \VhOGl a demand or aCCllfation \vas brought, 
JIlight cleclr hinlfelf in nloft ~afes, b}' f\vearing in conjunc
tion \vitll a certain nunll)er of \\9itlleffcs that he had not 
conl111itted the crilne Jaid to his charge. l""lle Illllnbert of 
,\,itnelfes ,yI-10 \vere l)hliged to f,Year, increafed in propor
tioll to the itnportance of tile affair; fo~etimes it ~lnount
ed to ;[c\rellty·t\Vo. 1""he la\vs of tIle l\lleln~lls, Ba\·arians" 
Tlluringians t l'rifians. Saxons, Lombdrds, and Burgundi
aIlS, "perc forrrled on tlle farrie plan as thofe ot the Ripu ... 
arlans. 

I ohfer\ged, that tlie Salic It!\.y die! not allo .. ~ of negative 
proofs. '!'ht!re was oile§ cafe, ho\,vevcr, in \vhich the}' 
\"ere allo\veJ; but even tllen thev· \vere Ilot adtnitted 
alone, and without the concurrence ~f pofitive proofs. The 

plaintiff 
oW- '; 'lis relates !,) \\9hat Tacitus fays, that the Germans had common cunoms~ 

~n(: t', rllculaf cuilonls . • + 1.;1\'.' of the R.ipu~rif'n$, tit. 6, 7, 8, aDd othcr~. 
t I bi j. ti~. 1:. \ 1 2, ct 17· 
() It v:as wh~n an acculatinn \·;~s hrougl.t 3~:~jnft:ln ~ntrunio, th:1t i~~ the 

I ;. r""', \':l,r\l 'Hhl \V"" i'li")')o'~(i t~ b,' ':.uH~,lr·,l .,: .. ~ ~1c...;]~('~' c" '"1"'" of li};crt\," .... ~ ",_. . ~ .. "... ' . , 1'·.., II l."." .... \ .... \..... ,... {). .,. - '" "-' eJ "'-Ii",.. 1 ~ 

r: ... ° 1' -I. ot r1" o l' :,..) j'c' I.'~T·'; ":J r-~ .. '" ... ~, I V, ... J • .... ". .. ~ .• ~ 4 \. '-).. .... • ~ \ 
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plantil!* c~ufcd witneffes to be heard, in o~der t.o gtotm.d 
hi~ aal<ln ; tIle dekndant ?roduccJ alfo \vltncfJe$ on h1s 
jide; and tIle judge was to come at tIle truth t')9 cOlnpar
ing thefe tefiinlonies. t rI'llis pra8ice ~·as Vii tll}- d;ff~rent 
fr;;m that of the Ripuarian, and other barbarous laws. 
where it was cufionlary for the part)- accufcd to clear Ilirn
ieJf by (wearing he was not guilty" and h)'- making Ilis re
lations fwear that he had told the truth. rl"hefe laws coui(l 
be fuitable OllJy to a people remarkable for their r.atufll 
filnplicit}, 3nd candor; we fhall fee prefentj~· tllat tIle leg
iJlators ,vere obliged to take proper methods to pre\~ent 
their being abuied. 

Allother Diffe,.ence. 

THE Salic law did not admit of the trial by com .. 
bat; though it had been received by the law:, of tbe Rip
uarianst and of almoft all§ the barbarous nations. T<l me 
it feems, that the law of combat was a natural confequence, 
and a remedy of the law which efiablifhed negative proofs. 
When an aEiion was brought, and it appeared that the de
fendant \\?as going to eltlde it unj u Illy h}T an oath, what 
other remedy ,vas left to a "~arlike mantll ~"llO faw himfelf 
upon the point of being confounded, th~n to demand fatif
faaion for the \vrong done to Ilim ; and e':e!~ for the at
tempt of perjury? The SaJic la\v, \Vllich did not allo\\~ of 
the cullom of. negative proofs, neither allowed nor had any 
IJeed of the trIal by combat: But the laws of the Ripuari
ans! and of the other barbarous nations, * who allOlvcd 

.. See the ,6th tit. of lh~ Paaus le,~is SaIicz. 
t According to the praftice now follow~d in Enghmd. 
t 1~it. 32 . tit. 57. § 2. tit. 59· ~ 4· 
~ See the following note. 

the 

H 1'his ipirit apP<i1 fs in the law of the Ripuarian::, tit. 61. ~ 4. and tit. 61-
~ 5· and in the capitulary of Louis Ie Debonnair\!, ~ddcd to the law of the 
Ripulrians in the YC.cf G05- art 22. 

c.r ~~C that taw. 
* The.law of th~ frifians; Lonlbards: Bavariao51 S3~onsJ ·rburingiaos and 

Bu rgundlan~, 
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the praai~e of negati\·e proofs, were obliged to eflctbJi(h 
the trial bv comhttt. 

, 'Yhofoever will pleafe t.o examine the !wo famous ~. 
ulatlons*:!f Gunddu!d lmg of Burgundy, concerning 
thlS (ubjel~, will find they are de,i\·ed I'rom -.Ile v~ry n~. 
ture of tile thing. It \~.s necefTary, according to th~ lan
~ll3ge of the b.rbarian 13\\'5, to refeue the oath out of the 
hands of a prrfon ,~ho was going to abufe it. 

Among tile Lombards. the ia\y of Ro,h~ris admitted of 
~afes. in which a maD ~bo h~d m~de his def~nce b}- oath, 
{hould not be (uffered to undergo the fatigtle of a duel. 
Tb:\ ~uft~~ fpread itfelf furt~er :t \Ve fh4i1l ft"f! prefcnd, 
t~e m.fch:e!s that ~io~e from u'. and how th("y were obJig .. 
ed to return to the ancIent praalce. 

I DO not pretend to deny, bot that in the c~ln~ 
n made in tIle code of the barbarian laws" in the reguia .. 
tions added to that code, and in the body of the capitul~ .. 
ries, it is potIible to find fome text, where in faa the ti"ial 
by combat is Ilot a confequence of the ne~tive proof. 
p;trti':~llcl! circuolllances might in the courfe of many age$ 
give rife to particular Ic)\~s. I fpeak only of the ge!lerlf 
fpirit of the la\vs of the Germanst of ,heir nature and ori. 
gin ; I fpeCik of the anciem cuftoms OC thofe people-, tha: 
,,-ere eit~ler hinted at, or eil~blifhed by th"le laws ; and 
tilis is the oniy matter in qlleftion. 

CHAP • 

.. In :t:c !3\\P il!· tl:e Burgundians, t:!. S.. i~ .. t .. & ~. on crimin~l ~rr~; ~ : 
and tiL -is ~,"hi~h :!x~clds 2it~ t-l ci,,"il atf.irs, See alt'o the law uf ti~ Wrttt.
Tine llns, t~~. 1. f·t"~t.·) 1 .. tit. -r, tett .. 6 .. and tit. 8 : and d-,~ l~w of ti~ ~\Jc-

G ~ - . 
r:~~!~~, lit. 89 ; t h:: ~.l \'" ef tte Ba'~I i~n!, til. H. ct,.lp .. t, l~it.. 6. 3ud chap 3 
ied. I, it:C ti~ 9· (h~r- . .;. teet. 4 ; tL~ I~w ut l;l~ l"ri GIl~~S~ tit. 1:. lett. j ..luJ 
11t. 14' i~tt 4 ~ L'~ ;;)~. Q! dl-: i.ul!lb:l[J~)book. 1. Ut- J~ !~~~.j. andtit. 3~·lctf. 
1 :!:\d b\}ok .~, til. J~' 1c~L ~ .. 

. • 1 " t :).~! ~!t;.l~. X\·!~. t~"':l!'J.$ ~:)C C!'~ 
• 
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THE SaJic law*' allowed of the onlecll or aial bv 
boiling \Vater; and OlS this ui;:1 ,,"as excelJiveJ}O cruel, the 
J~wt f()und an expedient to foften its rigor. It pernlitted 
the perron \\"ho Ilad been fllr.'lmOned tt) make the trial \~ith 
boiling \vater, to T&lnfoln his hand, ""itll the confcnt of the 
adverfe p41rt>-. l'be acc:tlf~r, for a particular fum dcter
D)in~d by the law, might be fatisfied "~ith the oath of a few 

. witneHes, de\:l~rjng that the accufed had Ilot committed the 
"criIJle. rfJlis \\-as a particular cafe in ~,"hich the Salic Jaw 
admitted of the ncgati\ge proof. 

l'Jl!S tria) was a thing pri\"ate)}t- agreed llpon, \yhich tIle 
Ja\y permitted ollly, bllt did not ordain. l"hc )~l'V ga'."e a 
particular indemnil>~ to the accufer, \vho \VOllld allow the 
accufed to make his defence h}- a 'negati\·e proof; the 
J)laintiff was at liberty to be fati~fied with the oath of the 
defendant, as lle 'vas at libert}1t to forgi\ge him tIle injlll) •• 

Irrhc lawt contri\~ed a mediulll,that before fenteuce Jlaff-
~!, htltll parties, the one through fear of a terrible trial, 
:he other for the ftlke of a fmall indemllitv, fhOll~tl termin
ate their difpates, and put an end to their" animolities. It 
is pJ.ain, tllat \~lleIl once this Jieg~ti \"e proof WJS o'·er, noth
ing m{lre was requifite ; alid therefore lllat the praaice of 
leg ... duels c?uld not. be a confequence cf this panicu.1H 
rrgulatioll c! the Sall~ J;l\V. 

------.'---------
C 1-1 A P. XVII. 

IT is an(\ni~1inp" thl~ m;r ancefiors fhouId ref:. tte 
~ . 

honor~ Il)rtun~ c-~r:d I.f~ ~f tll~ fubjett, on thinge; lhJt de-
pel"llefs on redi'on thlrl 011 11J:!Jl J ; and thlt t!l~~· f11u:';!"! 

, • (1 I I '0 ~ . ~. f Ta '" , t. -• I. .;~~~.Ii 'I )\ 
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inceffantly make ufe of proofs incapable of conviSing, and 
that h(ld no manner of (onnexion either with innocence or 
guiJt. . 

The Germans, WllO had never been fubdued,* enjoyed 
all exceffive indepel1dence. Differetlt families ,,'aged war 
t \vitll each other, to obtain fatisfdC1:ion for murder, rou
beries, or affronts. Tl1is cuRonl \vas moderated by fub. 
jeaing there hofiilities to rules; it was ordained that they 
Jhould be no longer cornmitted, but h}' the direBion and 
under tIle ;ere of the tIldgiftrate. 'I-'llis was far Ilreferable 
to a general licenfe of annoying each other. 
- As the Turks ill their civil \\9ars look upon the firft 
viB:ory as a decifion of heaven ill favor of the ViB:OT ; [0 
t.he inhabitants of Gertnany, in their pri\'ate quarrel~, COD· 

fidered the e\7ent of a combat as a decree of providence 
e\'cr attentive to punilh the criminal or the ufurper. 

Tacitus informs us, that when one German llation in
tended to declare ,var againft another, tlley end·eavored to 
take fome perfon prifoner whom the}' obliged to fight \vith
one of their people, and by the e\gent of this corn bat they 
judged of the fuccefs of the ,var. A nation \-vho believed 
that public quarrels c-ould be regulated by a fingle combat,
rnigl1t very well thillk that it \\;as proper alfo for deciding 
the difputes of individuals. 

Gundebald§ king of Burgundy Was the prince who gave 
the greateR ft!ntlion to the cullom of legal dtlels. The 
reafon he gives for llis fangui nary Jaw, is mentioned in his 
ediB:. It is, fa}~s ll€, in order to prevent our fubjeB:s froln 
attefiing by oath \\7hat tIley are not certain of, nay, what 
they know to be falfed Thu3 while the clergyll declared 
that an impious la\v \vhich permitted combats; the Bur ... 
gtlndian kings looked upon that as a facrilegious la\v 
\\'11ich authorized t.he taking of an oath. 

1"'he trial bv cotnbat had forne reafon for it founded on 
J 

experience. In a military nation, cowardice fuppofes other 
vices; it is as an argulnent of a perfon's hav:ng refilled 

the 
* This appears by what Tacifus fays, omnibuJ idt.1Tl hahitu f. 
t Velleius Pat~rculus, lib. ii. cap. 118. jays, that the Germans decided all 

their difputes by the lword. 
t &e the coues of barbaritln laws; and in refpect to lefs ancient tisnM: 

Be3Hmanoir on the cunom of Ber!uvoifis. 
~ La\v of the Bllr~undi;}ns, chap. 45. 
U See the workc of Agobard. 
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the principles of his education, of his being infenfible of 
honor, dnd of having refufed to be direEled by thofe Inax
ims which govern otller nlen; it fllows, that he neither 
fears their tontempt, nor fets any \ya1ue upon their efieem. 
Men of 3n}p tolerable extraS-ion feldom \vant either the 
dexterity requilite to accompany llrength, or the flrength 
neccffary to concur ,,,jlh courage; becaufe as they fet a 
value upon ~.1onor, they are practiCed of courre in things 
without which this honor cannot be obtairled. Befides, in 
a military nation, where firength, courage, and pro\yefs are 
elleemed, crimes really odious are thofe whicll arife from 
impoflure, nneffe, and cunning, that is, from co\\'ardice. 

With regard to the trial by fire, after the party accufed 
had put his hand on a 110t iren or in boiling \vater, they 
wrapt tIle hand in a bag and f~aled it up; if after three 
days there appeared no mark, 11e was acquitted. Is it not 
plain, that amongft a people inured to the halloling of 
arms, the impreffion made on a rough or callous {kin by 
the hot iron, or by boiling water, could not be fo great as 
to be feen three days afterwards? And if there appeared 
any IIlark, it {hewed that the perf on WllO had undergone the 
trial was an effeminate fellow. Our peafants handle hot 
iron with tlleir callou.s hands as much as they pleafe j and,. 
with regard to tIle \\'omen, the hands of thofe who \yorked 
hard, migllt be very well able to refill hot if(Jn. The Ja
dies* did not ,vant cllampions to defend tI-leir caufe; and 
in a nation where there ,vas 110 luxury, there was no mid-
"~e Hate. . 

By the law of the tThuringians a woman accufed of ad .. 
ultery was condemned to the trial by boi:ing water, only 
when there \vas no champion to defend Ree; and tIle law 
of the tRipuarians admits of this trial, only when a perfon 
had no witneffes to appear in his ju!lification. Now, a 
woman, that could not prevail upon anyone relation t.G 

. defend her callfe, or a man that could not produce one 
lingle witnefs to atteft his honeily, were from thofe very 
circulnilances fufficiently convieled. 

c::r- 9 I conclude 

* See Beaulnanoir, cuftC')ln of Bcauvoifis, chap. 61. See alfo the law of the 
Angli, chap. 14. \vhcre th~ trial by boiling vyeater is only ,1 1~b!idiary proof. 

+ I'it. 14· t Chap. 3 t. ~ 5· 
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1 conclude lhercfure, thelt under the circllmfiances of 
!ime in whie.h. th.! trial by combat arid the trial by hot 
Iron and bOllmg water obtained, there wa, fuch an agree. 
ment between thofe Jaws and the manoers of the people, 
that t~e laws were not fo plOdu&ive C'f injufiice as they 
.ere In themfel\yes unjufl, thdt the effeas were more iJlnO
tent ihan the CIUre, that they were more contrary to equi" 
ty t~an prejudicia·t to its rights, ~ore unreafonalc than ty
lannlt;a). 

.. , 
C HAP. XVIII. 

I,. :whllt lJ-lonnlr tbt C:ljl,r.l Df Judicial CfJlllftals gflintd GrculIJ. 

F B..OM Agobard'-t letter to Lewis le Dcbonnairef 

it might be inf~rred, that the cunom of judicial combats 
was not efiab1i!hed among the Franks; for after having 
reprefented to this prince t11e abufes of tile la\v of Gunde .. 
baJd. lle defires-&- that pri,'ate difputes {bOll)tl be decided in 
Burgundy by the law of the Franks. But as it is wen 
known from other qltatters, th~t the trials by combat pre
vailed at that time ill France, this has been the caufe of 
fome perplexit},. Ho\\~evert the difficlllty Jl1ay be folved 
b}r ,,,,hat I have raid; the la,,, of the Salian Franks did not 
allow of this kind of trial,- and that of tIle Ripurian F ranks+ 
did. 

But, Rotwithfianding the clamors of the clergy, toe eUl· 

tom or Judicial conlbals gained grollnd continuall}' in 
France, clnd 1 !hall Illake it JI'pear prefently, that the cler. 
gy thclllfelves were in great part the occafion of it. 
_ It is the law of the l"olnbards tllat furni!h(~s us lvith tl1is 
proof. There has been long flnce a dctefiab!e cuftom in. 
troduced, fays the preanJb-le to tile con{litlltio~l of ~Otho II. 
This is, that if the title to an efiate \,,"as [aid to be falfc, 
the perfon \\'110 claimed under that title made oath upon 
the gofpel that it was gClluine; and ,,'itllout an}; further 
judgment lle took pofTcffioll of the eilate: So tllat they 
who would perjure themfelves, were fure of gaining tI:eir 

1)01 nt" 
.. Si placcn.'t Donlino nofiro lit c .. )S lr,1n:.t~rrCL ad ICgCIll FrancorUlll. 
+ Sn.~ t h i ~ 1 a 'x ~ tit. :,~) . i: 4. and lit. b 7· ~ 5. 
t l.a\\- of lb~ LOl11b~rJ$) bo\)k 2. tit. S.)· Ch;1p. J.~, 
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point. The emperor Jtho I, h~viog call red him feU to be 
crowned at Rome .. * at the verv time tllclt a council ,,·as hel:! 

" theae unaer PopeJohn XII, all the J()rd~t of Itai}' r~pref~Dt-
ed to the ~mperor the Ilcceffity of enatting a Jaw to tCfOflll 

this horrid abufe. The P~pe and the elnperor \i'ere of Opi04 
ion that the affair fhould be referred to the cOllncil, Wllicll 
was fhortly to be held at Ravenna.; Tilere the lords Dlade 
the farne reprefentations, and repeated their infiar.ces; but 
the affair "-as put off once more under pretence of lh~ abfence 
of particular perfons. '\then Otho II and Conrad§ king of 
Burgund}, arrived in Ital):-. th~}~ had a conference at V crona 
Hwith the Italian lords;! and at their repeated remon-
11rances, the emperor, 'Vilb their unaninlous confent, made 
a law, that \vhene\ger there happened an}' difputes abollt 
inheritani:es, and one of the parti~s infifiect lip'ln tIle legali. 
ty of his title, and the othef Inaintained its being falfe, the 
affair lhould be decided b\~ combat; that the idln~ rule 
lhould be ohferved in contefis relating to fiefs; and that 
the clergy fhould be ful'jeU to tllC fame la\v, but 111011Jd 
light by their champions. liere \ve fee that the nobility 
infifted on tlle trial by cOlnbat, becallfe of the itlCOn\"eni. 
ency or tIle proof iIltrodllced lly tIle clerg}" ; that, 110t\\,.ith

ilanding tIle (lamors of the nobility" tile notorioufnefs of 
tIle abufe which called out )ou:ll\; for redrcr~, and the au
thority of Otho, \\'ho came into ltai}' to fpeak and aft as 
maRer, fiill the clergy held out in t\V() councils ~ in fine, 
tllat the joiQt concurrence of the nobilit}- and princes )lav .. 
ing obliged the clerg}' t() fubtnit, tIle CUfiOtll of judicial 
cOlllbats lllUft ha\:'c been confidered as a priyilege of the 
Bobility, as a i)arrier agaiilfl injufiice, aIld as a fccurit~· of 
property·, and from tl1at \!Per}' mo:nent this cullom muft 
hav{! gained groulld. 1"'llis \\'3S effeEted at a titne ,\,.hen 
tIle power of the emperQrs \\9as great, and that of the 

c:r :; popes 
.. In the year 96~. 
+ Ab ltalice proc~l;'->US efl proclamatnnl" ll~ imp.:rator f1:~ct~S .. nl,:t~~J iCb~t 

facinus indignum d~{truen:t. La\\' Oi" th~ LOIUb,lfC'), 1,n~k ~. ti~. 55· (~!? Si
t It \\;"35 Aeld in thc= year ~67; in the pr\!i~"nc~ of Pope J0ha ;"lrl, and \It 

the enlperor Otho I. 
~ Otho the i~c.Gnd '; uncle, {on to Rodolphus, and ki~lg of Transj t'raa Hur. 

,u~\dr· 
Ii I n the year 988 . 
~ Cum in hr)c :)~ ()mnihtl~ inln~ri~lcs) aur~s pulfarent1lr. 1·3\\' of the I..·)m. 

~ards, 6..;~k:.! tit. D5· c:~"P Ji'\ 
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popes incon6d~ra~lt' ; at a timr. ,,"ht'n the Olhos came to 
re,·i'''e lh~ dlgnil~· t)f tIle ~mrirC' in lla'~·. 

I {bat! make on~ reflefiion wl.ic)l will corroborate what 
l-as btt3 abo\"e t~id. n~mcly. that the cuRom of negal:ve 
proofs produ~l"d th~t tlt judicial ~ombal. ~rbe ~bure com .. 
plaintd of to lbe O:hos, was~ tl)~l a ~rron who ""'.$ cnarg
m \Vilh having .. tdlre title to;tO eftate~ d~r~nrlal bimr~lf 
by .. n~g~!i\"c ~roof, dec)uing upon tbe gn~) it \\.~ not 
falfe. ,\rll~t WtlS it (h~~· did to ret·Jrm tlJis ~bufe ? They 
re,"i\"t~d the cutlom of jtlJici .. 1 combats. 

I 'v~s in a hurr~" to 1?C':lk of t!le conRitutio9 of 0:110 II, 
in order tt) gi\"e a c~~ar idea of the difputes b~t,yttn the 
clcr~' and t!le k4lit,- Qi tbore tim~s. 1~h~re h .. d bttn in
<iced a cor.flitul!On of" I.ctiltlri~$ I~ of an e~r'ier date» who, 
upon tIle f41Jl1e cunl.pl.int and difpUi~S, being defirot:s of 
Iccurirlg the jtlft porrl~llion of pro~rt~·. had ord.ainttd th3t 
the notetJ}' nlOllid m4il~e oath that the t!~~ tl( title \\"as not 
lor~d ; and if the notary fhollid h:jPPCIl to die, the wit. 
ners tbould b~ f\\'"om ~"ho had iignrd it. ·fhc: ~\~il how
e,-er JIill cOlltintlro:. till they \vere oh!iged at I~Dgth to h3"le 
l"~O\lr!e to th~ n"ffied,· abo\"enleDri\)nl.~. 

Bdoft" that time. i iind, that, in the general .ffemblies 
held by Chdrlemagne. the 113tien r~prefellted ttl him,.t that 
in tll~ .attUtlJ flate of !:,in~s it was extreme:·\~ diffictlit, bllt 

~. . 
th~t eith~r tbe accuf\.'r or lile accufed mlill ft)rf\,e~r ch~m-
{elves; and tfl~t I'or tbis rcafo.n it \VCli c)ucb bc:ttcr t!l l~· 
vl\·e l;le j:.:dici.l! c(\!l)htlt , ,\~hicll \~dS ;!cct)rdiil~I~' dOll~. 

~]'iie llf~!;e of jl~dici_i conlb_t, gall.en grotlnd aillollg tIle 
BtlrgllndidllS, ;lIlt! (il~t of th~ oath \\"as Itn)it~tl. Anlong 
the Goths the J_"'5 t~r Ct}4illd.lfui",hus and Rl·Ct~nuinthus 
left n{)t tIle leaR \~t"!li~e of the IridJ hv con}b~t; this cufionl 
hel,; been r{"tlrail~~(II)~· tl~e ,-'Ierg": Hilt In procef.4t of ti!lle,! 
1110f~~ pcol~le ptlt a fl\~p tu the \·io)ence " .. bicb t!le\'" htld (,.1'-
~ 

... ). ,.. , .. .. ' ... ,."~,,.~.' ( • '-~ 1 n t ) .. ~ l". t~ '- "- t . . 
The 

• In t~ ;: .. ". {'; th~ l.,,,,,:,,~~,~:,~~~ h.~~~: t:t. 5~. ~ 31.. In W copy ""hl(~ 
~ttr:.:\)li ln~J.~ U!~ n", !:. ~, ~n~t~"~ .. !·~·c:i t.> :~~ \.'"nlp,-'fur Gt..i'-~:l, 

i In lk t.l"'· \1.t :i'~' t,\,"-:.h.:rd" .. ~t\,)k .! ~;t ~ 5· .~ ~ 4, 
thIn p31.t~() fJ~i(\qt~:" .. R~~ (~~~~~~ B~~ci~!,~t~~'t.~!, .. (U-n itnprttr~tur a q~('a-

;'l\' S~nH~3 .. & '~.~!\~:::t.\w1" .,r"·~\'t·~ar .. C!~~n ~~~ri("'1"n !" ...... : .. J~~tr..lt~ .... nl 'lh'l:lr~:lm. .... ... """,\ \. 

I:~,'(\t~ 'l~'!.l a:':,:~;: C ... :':'.'; ,,' .~L t" p!-;. .. ti:t P"~ at·_) (O~t~t~~~\l~ ~tt ~..;: \"i(\~.),,'~ ~ 
,. ",. ~\. , ... ....,..~·i .... -t .: ...... ~ t \, ~ .. t. r~·l~ .... ,.. .... , ........ " .................. l '- \\ •.. , , .. -1 • , •• ~ ,.4. '"'\~ ... ...)t .. .. 
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The firfl kings of the Lombards ga,ge a chtck to the* 
cullom of the j~dicial conlbdt. Charlelnagne,~ Lewis Ie 
l)~bonnJire, 2nd the Othos, made di\·ers ~l"J)eral confii:u
tion~. wl~ich we find inferted in the ICl\VS of the Lon)bard~. 
and add~ to the S~lic laws, \v he reb}'· the praLlice of legal 
dueJs~ at fit It in criminal and ~f:~rwards 1~1 ci"il affd:rs, 
o!ltained. greater €Xlcnt. The}- kllew not W)}Clt to do. 
The negari,-e proof by o~th Jlad its jn~onv~nienc~s, that of 
I~~I dalels had its incon,·eniences al fo j hence t hey often 
chillnged according as the one or the other ~ir\!Hcd them 
moil .. 

00 the one hand, the clergy were pJeafed to fee, that in 
all fecu)ar ~ff.irs people \vere obliged to ha\·e recourfe to 

the altars ~t and on the other, a haught}" nobililY were 
fond of maiotClinillg their rights by the f\vord. 

1 \vould not 114l\·e it inferred, tfl3t it was the c)er~' \"ho 
introduced the cuflo~ fo much c()mplained of ihe rJobiJit}~. 
Th~s cullom was deri\"~d from the fpirit of the barbarian .. 
laws~ and from the eftabliih:nent of negat!,9c proofs. But 
a pr4Atl:ce tilal contriliuted to the impunit}, of fuel} a num~ 
hel of ~rimil)als, h4tlving ~jven rome people rea ron to think 
,hat it 'vas proper to Illake ufe of the fantlity of the churcll
es in order ttl ftrike terror in the guilt)-, and to intilnidate 
perjurers, the clergy maintained this ufage, and the prac
t~~~ tilat attelldt:d it t for in other refpefls tIle}' \vere 
~~follilely averfe to negati\ee prt)of~. '" e find in Beauu 
Dlanoir,§ tllat this kind of pro()f \\·a~ ne\"er allo\ved in ec
cleii .. flic courts; \vhich COlltflbuted great)}" \\·ithl)llt doubt 
to its fupprefIion, and to \\'eaken in tllis refpecl tIle regu
lation of t!le codes of the barbarian laws. 

Tilis \~i!l convince us fl10re firongly of the connexion 
bet\\"een tile llfc:ge of nega:ive proofs, and tha! of judicial 
comb-tls) of ""}liel) I IlCl\'e faid fo nlucll. =-l'lle lay tribu-

~ 4 Ilals 
• ~ i~l th~ J .. ~,Y of the- LornbJrd5, Book 1. t !t. 4· and tit. 9- ~ 23. (Snd 

bft·,k, ~, tit .. 3;. ~ . ..t and ~. anli tit. '\ ~- ',.. 1 .. :!. and -J _ -rht! n;'Y"uiations of 
" .. '"Z V .# .., . V 0 

Rot~ari~: Aha in ~ 1; .. that of Luiturandus. .. .., . 
t I bi,i .. hook ~ .. tit. 55· ~ 23-
! 1 he IH~l\.· i::tl oJtns \\'C'r-~ n:~t~C' at t~~t t~lne in the churches, and durin~ the 

fi:-t\ l'a'~ ot O~tr knlgs th~rl' \,";1" a chJPcl teL ... part in the royal P~!d(C:. for the 
at~_i~ that \\t'r~ to 1~,,' thus d\"c;(h-d. ~l't" dec forlr.uias of ~ldn:u!fn~. htlOk 1. 
c~p_ 39; t"e ~a,,·, tlt ti,·" !~ipuari:-ns, tiL 59. ~ 4- tit. 6.s. ~ s ; th:: hd\')ry of 
l-;r~;(\r)" oll"o~.r$. t:1~ ca~it~~ctry of the year 3J3. a~ded to th·~ SJh~ 11\'.' • 

• l.~l-:.p .1..' .)',. ... ,,. '. J .. ~ .. J 0> 1 .t~ '" _ .... 
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!tals admitted o[ bQth; and botll \vere r~j&!aed b}- the ec. 
cJefialiic courlS. 

In c.-boofing the trial by duel~ the nation followed its 
militar}' fpirit ; for \"hile the Irla) by duel \\-as efl~blinled 
3S a c.ii"ine decifion, tIle trials by the crofs, h}" c(,)d or boiJ. 
itlg ,,9ater,whicb bad been alforeg;,rded as divine decifions, 
were abolifhed. 

Charlemtlf{o,'! ordained that if any differ~nces fhould a. 
rife betwee(\ his children, they lhould be terminated b)- the 
jlldgmellt of the erofs. Le\vis Ie Debollnaire* cOJlfined 
this judgment to ecclcliallic affairs; Ilis fon Lotllarius a ... 
bolilhed it in all cafes; nay, he abolilhedt C\~n the trial 
by cold \vater. 

• 1 do Dot pretend to fay that at a time when fo few ufag
~s \\-ere uni\·erfally recci\--ed, there trials ¥i-ere not re\lIj"ed 
in fome Chtlrches ; efpecially as the)· are mentjon~d in a 
chartert of Pl1!lip _~U~linlIS : But I affirm the}" \\~eTe very 
little tllttl. Beaunlilooir,§ WllO li,~ed 6t the time of St. 
Lewis, and a little after, enumerating the differellt kinds of 
trials, nlentions tll~t of judicia! conlba~ but not a \vord of 
the others. 

• 

C HAP. XIX • 

.4 J.Vt:w R{a/on/9r ILl." J~lufi' o..f tb~ S,llic and Roman La"''')''s, ~J tlIJ~ 
oj~ lh~ Capi;ulclTi~~s. 

I HA \TE, already mentionell the reafons that oc
cafioned the difufe of tIle Salic and Roman l~\vs, as a1[0 of 
tIle capitllldries ; here I {hail add, that the principal cc,llf~ 
\~as tilt! great exten! gi·v~n to jurlici2f}: combJts. 

As tIle Salic Id\¥ ~ (liJ not dctllli t (~f t lji s ~u il om, they 
be.ca:I;e in fUtIle lllcafure ufelefss ~!1d fell int 3 (lh Ii \. tt~r1. 111 
like 111anller tlle Ron1an la\\'s, ,\-hicl'l all',) rcjeEleJ this 
cuil~H11, \\-Cl.-e la!t1 afid~, t11eir \\'hole attcJltion \\·(~s l11t:n 

tdken up ill t: ilabli ~11 ing the la\\T of j udicial comb~f~. ~l11d 
in forming a l)l'0per di£efl. of the fever31 cafes tlica rl~ight 

- _ happen 
* \Ve find r.~s ~o~~l:tntlcns inr~rt~J in the law of the Lonlb3rd~. and 3t the 

~~d. of the Salir.: la\,·s. . . 
+ III a conH.:tution in!c:ted in the la\\' of t1;c L()nlL~Ids) eook 1. tit. 55 .. 

!~a. 31 . 
• L 11 \ t n .. , .. ~~ II' • 0"" "" 
.. ..\. ... 11 .... "' ..... 

, CUlio:n of Ec::;":(;if!,;, (h~p. 3'). 
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happen on tbofe occafions. The regulati~ns of t~e c3pi~
tJIC)rje~ b~came alfo of no manner 01 fer\·1C~. 111"s It l' 
that fue)) a nUlnber of l&!~vs 10fl all tlleir dl1tllorjt~·, ,,·ith
out our beinu able to telJ the preci fe time i [ ,vas loft; tllev 

~ ~ 

fell into obliv:.on, and we cannot fjtld any others that ,,,ere 
fubfiituted in their place. 

SlIC}) a nation l~ad 110 need of \\9ritten Ja\,95 ; hence its 
\vritten la\vs might very eafily fall into difufe. 

If there happened to be an)r difputes bCL\Veen t'~o p3r .. 
ties, tlley had only to order a lingle conlhat. for this J10 

great knowledge or ahiiities \v:re reqllifite. 
All civil ani criminal aaions ;Ire reduced to faSs. It is 

upon there faa! they fougllt; and not o111}' the 1ubnan("~ 
ot the aHa14l't but like\vife the incidents and impar!ances ,\'ere 
decided by combat, as Beallmanoir* Cllfer\·es, \\9ho pro
duces fe\·::ral inftance~. 

I find tilat tolft"ards tIle ~omnlcncement of the third Tac~. 
the jurifprudence of thofe times related eli!irely' t() perf.~n
al quarrels, 3tld 'vas governed b}~ tlle point of bonor. If 
the judge ,\·:\s not obe}·ed, he in lifted tlpon fatisfaflioll from 
the perron that had conteo1ned his authority. At B{)ur
ges, if tthe provoll had fummoned a perf OIl, 311d he rcfllf .. 
ed to come, his '\1ta)· of proceeding \\·as to tell 11inl, I rent 
for lllee, and tllOU didft not t11ink it ''v''orth thy \vhile to 

.I 

come; I demand, tllcrefore, fatisfat1ion for tllis contempt. 
lJ pon 'vhi~lt tIle}· fOllght. LC\\1is. tIle l:at rcforlncd tllis 
tu~om.; 

The cullorD of legal clue~s pre\9ailed§ at Orleans, e\'en in 
all dt:nlands of debt. I.(~\\"is the '·Ollllg declared, that this 
cuitonl fll0l1i(1 take 1)lace Onl}7 \\'llen tIle demand t~xcee(lcJ 
~\te f()us. 1"'his or<.iinance \\'as a local Jd\V; fc)r in Sf. 
Le\\,is's litlle-it it \vas fullicient that the \·aIuc \\:as more 
tlldll t\"\'c}yC derniers. Beaumano!r~ heard a genrlclTJdn (~f 
tIle la\v affirln, tliat fornlerl\, there had been a.bad cufforn 

J 

in };'rance, of hiring a cllall1pion for a certaill tinle to fi~11t 
their 

~ Chap. 6t. p~~e 309 and 310. 
+ Chart~r of Lc\\"is the rat, in the ,"~ar 11~~. in lt~ rolh:ftinn of cr2inar.c~s. 

• .J • 

.... l' "d + l>t • 
J, Charter of Lc\vis the l~oun~) in the Yfar 1 :t~~, in the ((';;';[1;\):) of Ol~!. 
') .. ' ~ 

~ances. 

t\ See Bt"':n~nlanoir, ch~p. (la· F{~[l' \~~~. 
~ S" the (uitoln of ~d"i't~~i;l~, \.hJo. ~8. l .... ·':'!t~ ~:-~, 

,~ - y 
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their battles i!l .11 caDr~ This fhews, that tbe ura~ of 
judici~ry corubat$ mul have h~d ~t that time a prodiaiollS 
~lCDt. 

• • • 

C HAP. XX. 

Ori';!1 eJlk PMlef B .... 

\\7 E meet with ine;plicable enigmas in ~he codel 
of the Ja\vs Gf tile b~rb~ri.t:1s. The I~w 01 ·the F rifi4iDs. 
allows OI))}1t h4llf a Coo in compofitioD to a perfon lb~l h~ 
been beaten with a Hick; ~nd )"'et for ,e\'er io (mill! a 
"·Ollnd it 2110',·s more. By the S~)ic Ja\Y. if ;a freeman 
gave tllree blows with c Ril~k to another freeman,. he pilid 
three fuDS ; if be drew biood. be w~s punifhed .as if be 
h.d wounded him with fleel. ~nd he p~id fifteen fotis: 
Thus tile pUililhment "-.$ proponion~d to the greatnefs 
of the wound. Th~ Jaw of the Lomb~rd~t ~ftablilhed dif
ferent compoiitions for nnes .""0, three, four blows; and 
fa on. 4.~t prefent a lingle bJo\~ is equivaleJlt to a CUD

dred lhouiar:d. 
The conflilution of Charlemagne infened in the la\,"'; 

of the Lombards~ ordains, that thore ,,-bo were allo\--ed tl~e 
trial by l'ombtlt, fhCllld fight \vith batoons. Perhaps tllis 
~'=lS oiil of l~gard to the c!ergy. or probabl}", as tile u
!.lge c.f I~gal du~1s g.toed, grouo,d. ther wanted t!-' render 
them ltars f~nguillary. 1 be cap!tulaT)"~ of Le\'''IS Ie De
bonnaire allo"-s the liberty of choofillg to fight either Wilh 
tIle fword or batoon. In prtlcefs of time none but bond. 
men fought \vi:h the batoon·fI 

Here ) f~ lhe fir tl rife and formation of the p.uticuln 
arti~)es of O·lr Pl)lot of hOllor. The accufer began ,,·ith 
declaring in the prefence ?~. the judge. lha~ fuch a perron 
had comillilted fuch an attlOl'l; and the accllfed made an
{wer, tntlt Ile lie::l ~! upon \\,Ili.:h the jurl~e gave, orders 
for tlle dllel. It becdu~e til~n an eflablifhed ru!~, that 

\~h~nC\·rf 
• .-\dditio fapi(nt~m \\9iHemari, tit .. 5' 
t B~),·k 1 .. ti! .. 6. ~ 3· ; Book I tit .. 5 .. t i3-
~ .. \ddt"d t\l the Sai i~ la,'·. in 189. 
U $cc:. Beaunllllolr, (hap .. ft· P~b~ 32~, t Jbid .. 
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wh~ile,~: a perron ~)ad the Jie gi'/en 1)im~ it w~s inrurr.bent 
on Ilim to fighi. 

lTp()n a man's· dttl3ring II~ "-OliJd figbt~ he could not 
art~r\v .. ra$ d~Plrt from his word; if he tlitl. 11e "-as (on~ 
demncd to a penalty. H~!lce this rule ~nf\t~d, that when .. 
evtr a ~rfon IlaJ c!ngaged his \vord, I!OllOr forb~de Ilim 
to r~c .. J) it. 
~nllement fot1l!ht one anoth~r on hQrfeback. ~nd arm

~d at .;aU points; vii:Oliu~t iU9gl1t na f,:.at .;and '" ith batoc)ns. 
Hence it fQllow~d. tll .. t the h1ltt)on \'~elS looked upon ~$ the 
inRrument of InfullS tlnd aff .. t.l:clS :~ ~c .. ufe to Ilrite tl man 
with i~ W41S tre.-ling him Jik~ a viifain. 

None but vii'ains fought with their graces unc(\\·e~ ; 
(0 tba: D\)ne but the,.. could r~c~i\"e a blow on tl.~ face. 
The-fffore a box on the ~u be-came an injury tb41t mull be 
expiated ,,·ith blood, becaufe tile p~rfon who recei~ed it 
hid been t~at~d as a viIJa!n. 

The f~vcr~1 people of G~rmiall)- were no Jels fenfible 
than we, of th~ POillt of honor i nil}-, they w~re more fo. 
Thus tb~ moll a. Rant relaliolls tOllk -t \tery confiderabJe 
:fbare to themf~lves jl~ e,"ery affront, and on thi~ all their 
coJ~s are fOltnded. The j;1\\"! or the Lomb~lrds ord-tins. 
that \t·l!(\r~\·~r goes 1lttcntled \\"ith fer\"CI~!s to ~at a man 
b)· fllrprif~"t in l)rd~r !O IOCid llim thefell}" ,~ith Ihanle .. :and 
to r(Jon,ler iliDl ridiclllollS. fholJld pay h4!lf tile compofition 
\\1I!hich he \viluld o\ve if he h~d kille,1 him ;* 311d if tllr(lU~h 
t!!t: fttme r~loli,"e lIe tied or bt)un(l 11im. b~ lhouid pa}' three 
qU~-lrter$ of th~ fanle compofilion. 

Let lIS tll~n conclud~~ that OUT forefathers were ~xtr~me
ly f~niible t)f affrt"lilts : BUl tllClt affrllnts of a particu:.Ir 
lind. (lICI. as being flrtack \\'llh a cerlain inftrunlent on ~ 
ceriain part of tll~ bod)-, and in a crrtaill manner, ""~re as 
l"'!t unknown to thenl. All lllis WdS included ill the af-

frollt 
.. S« lk~\!m~!~*\lr, ch-~r· 3 .. p..'~ ~;, and 329 .. 
+ ~~ In r'~~:JrJ :'-) t~:.: .nn~ of Ut\:, co:nb~tmt). Jkaurr~noi r .. c !llp~ 61_ pa;e 

S~ 4l:ld ch~p. b-!. p~~c ~l!~~ , 
~ ib!d. Cf~p .. 6-4" ~~~ J&&.. Stt ~ll\., W ch~!t~!"S of St ... ~\lhin of .~njou, 

'Iuotc\.~ !ly G1U~"\d, ?;t~ ~t' J. 
~ Aln"'!lh !n(' ROl!l~~S it \\·~s !~ot i~(~lIlot:s to l~ ~~:'t:l '\t .. it.~ ~ fl!,'k, l~.;; .. 

~6o.~· ... fi .. A,t........ 1( ~'. . " t' .. ,. " ••• , 1· .. · .', p" ... .. ~r._ ~ ... ,-:- (I, .... \, t., 5'., .......... til .j'" ' ....... 

.. U ·rh~·\ .. h~J ~nlr ,n( ~toon ~nd bu~klt'r. !!: .. :,ac.J1iJit .. cilt .. 6.\~ ~{t ·,~8 .. 
... • • ~. c: "" 

..... B~\!..- 1 ." ~ ;.. .. I D·O ':' 1 U'L b • .. """ -, .. ~ .. ~. \,;.. ) • »V -... . '~ •. 
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front of being beaten; and, in this cafe t the proportion of 
the excefs conilil!.lted the greatnefs of the outrage. 

-
C HAP. XXI. 

If "~1fD R'~t8j ••• P.1I t'~ Poi., of H,.or 11111011, tit Cerma_;c 

I T was a great infamy, faY$ Tacitus,* among tht 
G~rmans, for a perron to lea\'e his buckler behind )lim in 
J>at~Je; for ,vhieh reafon a great man}-, after a misfortune 
of this lind, have defiro}·ed tllemfeJves. Thus the ancient 
Salic Ja\\l+ ajlc\~s a compofition of fifteen fous to any per
fon tJl~t held beel} injuri9ufly reproached with having len 
his buckler bellind him. 

Wilen Char1canagcet amended the Sa~ic Ja\v, he allow .. 
~d in t}lis cafe no more than three fous in compofition. A~ 
this prince C311not be fufpeaed of ha\~il1g had a defign to 
ener\·ate the military difcipJine, it i!. manife~ that thi; 
change \vas owing to that of the arnlS, and that fronl thi~ t 

c~ange of arms a great number of ufages derive their oIi .. 
gIn. 

- • 

C I-I A~ P. XXII. 

OJ Ib~ lr!ann~rs rc'!~/i~'e to Judicial COIIILa/s. 

OUR connexion with the fair fex is founded Qtl 

tbe hapllinefs attendillg the pleafure of enjol'lnent; on th6 
char:ns of loving and being beloved; and likewife on the 
defire of pieafillg the ladies, bee allfe they are moft pene .. 
tratitlg judges in refpea to part cf thofe tllinos which 
confiilule perronal merit. This general oefire or pleafing 
produces ~aildotr\r, \vhich is Ilot il~dectl love itfeif, but the 
delicate, tlie volatile, the perpetual diffembler of lo\-e • 

.£L\.cc0roing to tIle rliffcfl!ilt circumftances uf e\yery ~olln. 
try alJd age, Jove iJ1CliI~CS IIlore to one of thofe three things 
than to lhe other twc. Now, I maintain that the prev~il. 

, 1n(' 
u 
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ing fpirit, at the time of our judicial combats, mull natuf
aIJy have been that of gallantry. 

1 find in the law of the Lombards,* that if one of tIle 
two champions was found to llave any herbs fit f<Jr en .. 
chantment about him, the judge ordered tllem to be takeR 
frpm him, and obliged him to fweClr he had no more. This 
Jaw could be founded only on the vulgar {)pinion ; it was 
fear, (which has ~een .faid t? h~ve in!ented. fo many things) 
that made them Imagme thIS. kmd of prefhges. As in the 
lingle combats, the champIOns were armed at all points; 
and as with heavy arms, both of the offt!nu,,ge and defenfi\ge 
kind, tllofe of particular temper and force \vere of infinite 
advantage; the notion of fome champions having enchant
ed arms, muft certainly have turned the brains of a great 
many people. 

Hence arofe the marvellous (vfiem of chivalry. The 
minds of all forts of peopie quickly imbibed there e::tra\9. 
agdtJt ideas. TheIl it was .that in rOlnances thty· beheld 
Imights errant, necromancers, fairies, winged or intelligent 
borres, invifible or invulnerable men, l11agician-s \vho con .. 
cerned themfdves in the ,birth and education of great per
fanages, enchanted and dlfe~chanted palaces, a ne\v \vorid 
in the midft of the old one, and the ordinary courfe of na. 

J 

ture left only to the lower clafs of tnankind. 
Knights errant always in armor, in a part of the world~ 

full of eames, forts and robbers, found honor in punifh
ing inju'flice, and in protecting ,veakne[s. lIenee our ro ... 
mances abOUfJd with gallantf)' founded on the idea of love, 
joilled with· thCit of ftrength and protecliorl. 

Sur~l 1A'as tIle original of gallantry, ,vhen they formed to 
their imaginations an extraof(linary fet of men, who at the 
fight of virtue, joined with beauty and dillrefs, \\'ere in .. 
tlilled to exp ore themfel\Pfs to all llazaroo for their fake, 
and to endeavor to pleafe them in the common aClioDs of 
life. 

Our romances of chivalry flattered this defire of pleafing, 
and communicated to a part of .P:urope that fpirit of gal .. 
lamry, which we may venture to affirm was very little 
known to the ancients. 

The 
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The prodi!!ious Illxnrv or that immenfe city Rome. 

f)~tler~d the idea of fe))rihlt~ pJedfures. J\. certain notion 
of tt~r;qDillit~· in the 6eltls ot Gre~ce gave rifl~ to tIle de
fcriptiol'· of foft and anlorotlS fentiments. ''j'he idea of 
knights ernOI, protefl()fS of the virtue and beauty of the 
liir j~x, Irtl people to that of galldntry. 

rfhis flJirit ,-:as COllI il)lled by the cutlom of tOl.trnament5. 
which .. Ulliting the rights of valor and love, added flill i 

greater impl)f1dJ1CC to galliHltr}~. 

C HAP. XXIII .. 

l!f I~~ c.,{~ of ~s ." ,.d;,illl CO.",6aIS 

SO~IE pertlaps will ha~e a curiofity to fee this 
monRrous cilflom of judiciary ~ombtlt rcda~ed to princi
p)e~ and to find iI c~de of fuell cxtraordinar)l' )~\\·S. ~·Ien. 
Ie~fon .. ole in the main, reduce their very prejlldices to 
lu!e. Nothirlg \"as mtlre contrary· !o good f~nfe, than thofe 
combats; and } .. ~t ,vllcn onc!: this point ,,-as la!d do,,-n, a 
lind of F~udenti .. 1 management WCiS uJed in carrying it in ... 
to CX:'''CUllon ... 

10 order to be thoroubhlj- 3:--qtlainted \\"it!l the jurifpfu .. 
dence of tllore tim~s, it is :lel"e!r~lr}· to reali ,vitI} attention 
tbe rt'gulalit)llS of St. Lewis, \\'}l'll:)~lde fllCll great Cll«:llges 
ifl the! jl..!tllcial)" llTtll"r. Dcf,)nt~in~s ,vas cOlempllfll)" \\"i£h 

that pr:llce: Be~ulr.anoir wrote aiter tl1ill1 ; ~Iltl the red 
)i\"~\l tinCt' I.is time. \ \,. e Inti!! tht"rcfore look for the an
eiellt pratlicc in the ~111~lldrue:lts tjl-lt hi\-e been made of it. 

--------~-------

C H 1\ P. 
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them be carried on by a lingle profecutor; and if they caula 
not agree, tIle perron before \vhom the aaion ,,-as brought 
app()inted one of them to profecllte tIle q uarreJ. 

\\:-})en* a gentleman cllallenged a ,'"illttin, he \vas obJig4 
ed to prefent himfelf on foot \\-jth btlrkler and l,atol'll ; 
but if he (anle 011 horfeback# and armed like a gelltleman. 
tlley took his horfe and his arrns from llim, and flripping 
him tt) his lhirt, they obliged him to fight in tllat co~di
!ion with the \-jJJain. 

Before t!le combat, the tm=1giflrates ordered three banns 
to be publifhed. By th~ firfl the relalions of the parties 
were commanded to retire j b}' the fecond the people 
,,'"ere warned to be fileJlt ; and the third prollibitelJ the 
giving any affifiance to either of the parties, under fevere 
penalties; nay, even on the pain of death, if by this affifiance 
either of the conlbatants fhOllld }lappell t(l be \-anql1ifhed. 

The officers belonging to the ci'''il magifira:et guardec( 
tl1c! lift or enclofure \\'Ilere the battle was fought; and in 
car~ either of the pdrties declared bilnfelf rlefirous of peace, 
they took palli(;lliar notice of the a8ua) flat~ in which 
things flood at that ver}~ moment, to the end that they 
might be renored to the falne fituation, in cafe they did no' 
come to an accommodation.§ 

\\Yhen the pledges \vere received either for a crime or 
for falre judgment, the parties could 110t make up tile Inat
ter without the cOllfent of the lord; and when one of the 
parties \vas o\'erCOJne, there could be no acconlmodation 
without tIle permiHion of the count,JI which had [oDIe 
analogy to our letters of grace. 

But if it happelJed to be d capital crime, and the lord, cor
rupted by peerents, confented to an accomnlodation, he 
was o~liged to pay a fine of fixty livres, and the right1r he 
had of punilhir.g the malefactor devolvt:d to the count. 

There were tl great mar.y people incapable either of 
ofT~ring, or of accepting battle. But libert~' was gi\·~n 
them in trial of tile caufe to clloofe a cilarnpion; and 

that 

• &"'aum~n()ir .. chap 64" plg~ 328. 
i lhilL p3gt" JtJo.. t Ibid. 
, Ihid. I~ T!'~ gfclt vair~li h.l"\ ~rticlll:lr pt!\"il~~~~. 
t lbunwloir, (h:apt(,f (\-1" F 3~c: iay~ .h~ lun h~s ju:-:~c lclioil ~ Thd, 
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t)lat Ilc n}ig!~ll)a\·e a Il(ong~r illt~reft in deft:DJing the p~r. 
t~· if; \\·hcf~ bt:ha~l 11C ap~4Uetl. his b;anll w.~ ("u~ ot}' if he 
lutl t L:: battle.*" 

"-!'f'Jl capit,~1 I~,~s ""ere made ;n tbe ).111 ('~nttlf)" ~~~infl 
d\~c:s .. pcrhdps it "~OlIIJ htl,:,! ~--en fuH:( ient to h41~ d~
pri,"cli a ""Cllrior \)f his milit~ry cap4lclty. by tile lo[s of 
i~is h~nd ; IlC(i~:~g in ~cnet.l ~in.g a gr~lller morti6ca~ioa 
to n14llnkind. t~~l t\l rtlr\'i,·~ th~ Il)fs ot thc:r ch~Riter. 

'VI!ent :11 ~"~l.Lit~1 t:-Jfe ,; Ih~ c!t~ei \yas fOllg:li. b}- c!.~m. 
piO;l.s, tiie pal·tics ~·ele rl,t~-r.~l ,~i~~re th~)· \:«)\ll·! t!U: be
ilOlJ thf h~tli~; e~lh \\"~S bound wi:!l !he COl:.:! th~t ""u 
to be uft:d .t IllS tX~cutiorl. ill {are his chimp;;.J!} WillS O\'C!
come. 

The pl"rfon t!l~t ftlCl"t!D.bed :n b:l!t Ie did not ;l ~ w~~ .. s lore 
~he point '.:OI&t~tlrd; if, I"or illn~nc~.t tl-e}' fot:ght O!! 
!lUpal'!an\.:e, he loft ouiy tIle inlparlal)~c. 

'V Hl.~ pkd~s of b-;}cd,;." h.ld he't"tl rrcc!\'cd U!l. 

OIl a ci'''il Clff,lir of fn.cl:1 i~'lp~"\rt~!~c~, t!!e !ord ob:iged the 
parties to \\~ithtlrcl\~; lhetn. 

If a faf~ \\"n$ Ill~ttlri{)lls~\~ for infianc~ .. 1;· .. ~1~~l' h~~i he~n 
afi:lf~inal~ il1 the 0Pt\!l nl~l!' ~~~tp!Cl(C. t=:~n t!l~re was !1t;

ther a trial l)~· 'riIJlefl~5, nflf h)~ combJt; tile J~ul~e gl\·e 
his rlecifioll fronl the IlotUlit't\ .. of tf!e I.!(.{ . 

... 

\Vht'll the COllrt of a lord had l\ften \lel~rmilled after the 
fclnle nlClllner, and the \~f".:& \\·Cl:i tllllS k.tlO"·!l,.~ the i(1rd fe

ti.ffed to ~ran~ the ~drt~es tIle pri\"il~~e vf' dtl~:lin~. to 
".: 1... _ 

tlte etld that tl1c l;t:!g~s nltg!lt nOl be &l)t~red b~· th~ tli';t'"r-
eJlt e\'('uts of the (011~ I'Jts. 

, •• 't" "i-I" ,. t~ .. ~ ......... • \ ,". '- \ , ,~c • .". l. .• 

.... ~ . 
'.:~ ~_\~.:_ : .. :. oJ 

.... .. : - to. _ .. \ .. ,,-. ".'.. ..'" " .. , . 



The'- ,,·tre not allo\ycJ to infiil upon duelling but for 
.'h~nlf:~!\·es, for fome one belonging to tl!t!ir family, or 
!-or t!.eir liege Jord. 

'\·I~~n the .Iccufed ~d been acquittedt another relation 
~oa:d not infift on fi)ihting bitn ; otherwife difputes \'iould 
~' .. ~r be termi n2ted. 

If a p('rr,m ~rpedred again in public, whore relations» 
!:pOtl 3 fuppoiition of his being murdered, wanted to a\"enge 
Ilis d:'\llh ; tfle;-c \vas tileD 110 room for G combat; the fame 
Jlia)~ ~t' r .. id: if by a nutorious abfence the fatl ,~as prov
~ to be inlpt)f~h:e. 

If a melrl~ ,,·I~o h~d been mt?rtally \yotlnded, had difcul .. 
Fit~d h~fore his c.;edtil tl~e perfon accufed, and ndmed an .. 
other. th~\" did :ltlt pr\)~~ed to 3 .iueJ, but if Ile h2d men .. 
tion~ IJobc.lt!y, his dc("lal-.tion ,· ... as Jooked llpon \)niy as a 
fllrgi\"enefs on his de~t!-.bcd " the profecutio!l \\'3S continu
ed~ ilnd ~\·t~n ilnlOI!g g~ntlcmen the}" cOllld make \\"ar again!! 
~~c 11 01 h~r " 

\'··h~n there ,,"as a \,'"ar, and one of the relations 112d 
i!i\~en or f~c~i,,~e{l pl~(lses of battle, the rig!!! of \\'c!r ceofed ; 
for t'l~n it \\'~S l!!ougllt that the parties \~dntcd to purfue 
the 'or(linJr}' courf~ ofjuflice, \vherefore Ile that continued 
tlle \\'.11'. "-{lllld have beel} fentellced to repair all daJndg~s~ 

Thus the p~tli~e of jlldiciar}!" coolbat !lad this advan .. 
tage~ :hat it w~s apt to chdl;ge a general into a particlliar 
~tl~rrel, to refiore tIle courts of jlldicature to their aUthor~ 
i£}·~ and to reduce to a civil flate tllofe who \vere no longer 
go\'l!rncd but by the law of nations • 

• -\$ t'lcre are a.YJ. in5nlte nurnber of '\'ife things that are 
Jn~ILlg~d in a \~ery JOillifh l!lanner; fo tllere are many' fool
i!~ !hirlgs that are ;"ery· ,\~ife!}" c()nduaed. 

'\~i.en a DIana whn ,ya~ clldilen~ed for a crime, ,·ifiblv 
!hewed that it h.d been committed by the appd!ant hini'
feli: there C:f)u!d be tilen no pledges of battie; for tllere is 
no criminal bl\t \vould prefer a duel of uncertain eVe!lt, to 
a celtaiIl puoifh l"!lent. 
Th~re were 110 QlJe}s~ in aff~irs decided b}T arbiters, or 

b,,, c('clefiaJlic COdl'lS. llor in cafes relating to WvmCil's 

dO\\ltcries. 
VOL. I!; P A womarJ! 

t Ibid- P 325-
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J\ \voman, fJ}9S Bea!lmanoir, Cann()t 6g11t. If a \\·vman 
3ppeaicd a perfoll ,,-iII-lout natrillg l,er cllampion, the 
piedges of battle \ .. "ere 'lot accepted. It \\'a~ alfo reqllifite 
tlldt a \\90IllJn lhouid be aut}lorized* by' I)cr baron, that is, 

bv her hufb..!nd t to appeal; but {he migllt be appealed 
without tll~S authority. 

If either tile appellant+ or tIle appellee \,-ere under fife 
teen )-ears of age, thrre COll1d be 110 CLlmbat. The}~ lnight 
order it indeed in di fptltes relating to orpl'dns, when thc!ir 
hllardians or truftees \\"ere \\"illing to rUll the rilk of this 
pr()cednre. 

The cafes in ,\'11ich a bond':lll1 \\-as alJo\,"ed to fight, are, 
I think, as follow. He was alto\ved:o figllt anotller bond. 
man; he \~.as al!o'\1ed to fight a frcc;nan, or even a gentlt~rn~n, 
in cafL~ they were :.ppel!allts; but if he \ .. '"as the ctppellant; 
himfelt, tile other nligl·it refltfe to fi~ht; and even tIle 
bondman's lord had a rig!lt to take him ~ut of the court. 
The bondman might, by his lordls charter,§ or by llfage. 
fight witll any· freeinao; and the church preteutledH to 
this right for her bOlldmen, 2.S a mark of refpeEl ! due to 
ner by tIle lait)'". 

... 

C H 4.~ P. XX\TI. 

Oftht "udieiary CO.milal 6e/~v~~:t. o~e oftb~ PQ"li~l, and on~ if'h~ 
Ii ZI11l'.Jj'c·S. 

BEA U~rANOIR informs us* that a perron who 
faw a witnefs going to [wear againtl him, might elude the 
fe~l~lld, by' teliit'R tIle judgest that his ad\?erfar:T IlroJuced 
a ialfe and tldnderi ng \v;trlcfs ; and if tIle \\,ilIlels \\';)S \\'ii. 
ling to Jll<'lintain the quarrel, he gaye pledgcs of battie. 
Th~r iroubl~d t1~em[elves no funh.cr about the inquefi ; 
for 1 f tIle \\o"ltne {s ,r JS o\-·~rCO!l1e', It \fas deci(ied tllat the 
party llad produccl! a fclJfe witllefs, alld he loll .\lis caufe. 

It 
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It \\Y3S neceIfdry the fecond ,vitnefs {hould be pre\·ented 
frorn f\\"~aring; for if be hcui mdde his dtt(:lldtion, the dr. 
fdir wc)uid ll~ve b~en drcided by the depofirioJl ()f (\\"0 

witncLTes. But by flaying the fecund, the depofition of 
the firll witnefs was of no Inanner of ufe. 

The feC(lnd witnefs being thus rejefled, tIle party was 
not a!Jo\\'ed ~o produce allY otllers, but he loft llis caufe ; 
in cafe h01\1e\~er there h.:d been 110 pledges of bctttle, he 
might proUtlCe ot her \\"jtnclfes. 

Beuman()ir ()hfer\'es,* that the wirnefs might fa}r to the 
party lle appcart'd tor, befole he made his a('pofirion, I 
do not care to fight for }"our quarrel, nor to ellier into any 
debate; . bllt if )10U are ~-illing to fidnd by me, I am ready 
to tell the truth. Tile part}l' was t)len obliged to figlll for 
the \\'itnefs, an<1 if he Ilappened to be o\-ercome, Ilt! did 
110: lore IllS callfe,+ but the witnefs was rejetted. 

This, I beTieve, \vas a litnitation of tIle ancient CUBOID ; 

and \~hat nlakes lne think [0, is, tllat \\'e find this ll['ge (jf 
appeaiing tIle \\'itneffes, efiablilhed in the Ja\vs of tllei Ba
varidns and §Burgulldians, without an}! refiritlion. 

I helve alread" made mention of the confiitution of Gun. 
~ 

debald, againP \Vllich Agobardll 311d ~t. A\'itu~~ made 
{uell loud complaints. &. \\ihcn the ac(ufed,') (falas this 
prince) " produces \\titnflt(as to fwear that he has Ilot com
mitted tIle criole, tl1e dccuier ma)~ chall~nge one of the 
,vilnefTcs to a cotllbat; for it IS ,'ery jufl: that the perfoo 
who has offered to [\\'ear, and has declared that he "-as 
certain of the trutll, {h()uld make no difficulty to maintain 
it .. " Thus the ,vitnelles were depri,-ed b}l .his king of ev .. 
ery kicid of fubterfuge to avoid tt,e judiciary conlbat. 

~ 2 CHAP. 

• Chap. 6. p. 39 and 40 . 
+ But if the battle: ":-as fought by champions, the ~hampioD that Wli over .. 

tome had his hand cut off. 
+ Tit. t 6. ~ 2. § Tit. i5-

11 Letter to Lewis Ie Debonnaire. 
! Lif\! of ~t. Avitus, 
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~.t ID~ J_J::ieJ/ Ct1f!&lIl !:/"I:t:'·,,11 c ... ·,. c..f tl!~t' P.rli,~, •• 11 ~1f~ cf II~ 
Lt;r"'~ i'~:T~ .. -Af~1I1 'o#"'J~!f~ ~ha,Jglll~!ft. 

As l!le natu!c of juaiC'i.J com~t~ w.s to \~rmi~
ate the affClir iOJ~\"er, ~11,1 was inr-omptttible wit!)* a new 
judgml·llt al!i! lJC\V }llOft'Clltiv%lS; ;an al)pc~). fuca as is cr. 
'ai)li flIed h}- tlie RQ:Jl .. ,D Cltl,1 \."a!1l~:1 Jd'YS, tJiat is, to il fllpe. 
ri ... ")[ t:OUi t, in l"ll(tCr to ~t~it~~~~~ ,lli: 't~rOC'tt(!ing of all i!ltCri. 

~ ,~ 

Cf c\..~urt, \\·~s a tIling t::lk.:lt\,,"n ~a l'ra!I,~e .. 
T!~;~ is &t !~\rm t")f rrt)c~~din~ to ',,")lien a wart;ke nation 

entiTe)~" governe:i b~" t!:e pt~i!:t of hocor, \''';s \Itli!t: a 
fl~n~rr; aGO ~lgre{'a~:~~ t~) this ,"ery fpirit the fanle !neth. 
Ot1s+ we!-e ufcd «!gainit the J"G5~S~ as were aHo,~ed iilgainft 
,h~ p~rtles. 

}\n appeal amcng t~e p~ople of thii natior. 'v.s a chal. 
JeJJge ttl f.ght ,,{it)l arms:t a ch .. :Jcn~ decided b~" blood. 
:ll'ld ntlt h}" an in\"itatic.n to a ~per qllarrel. the knowledge 
of \\"hit:h ~'t4.1S deferred to fuc~t'ecling agcs .. t 

Tilll~ St. Loui~ in ll!s inftit:1tions fa\'~ .. that an app~al 
inc)lldes both felony' Clnd itllqt.ltty·. 1'htl~ Be~'tlm~l!oir tells 
tIS, thCit ifl v~flaf~ ,~·anted t(, m;)ke hi~ ::-omplttint of any 
olltrag~ cQmmitted a~ainft him b!- hi$ lord! he \vas 6rf1 o· 
b!iged to d~1!OUnCC t}lat he tluittcd hi,; fi~f ; uf!~T \\"!licb he 
appe31cd hefore his lord para!DOtiDt, atld t)fft~r~d pledges of 
bat.tle.. In like Inanner the lord r~:lotlnce"i tIle )lonlage oS: 
h~s ,·affal, if he appeaied llinl b~fure lIl\! cvllllt • 

.a.c\ ,-alral to appe.tl llis Il)rd of t:llfe jUtrbrtll~:1t. '~3S tell.' 
iIl~~ hisn tilClt 1~!5 fC:ltenct! l\-dS llniuft and nlCliicious : ~ow. 
~ ~ 

to u~~er fllCil '\~or(ls ag,lin!! Il;S l~rd,. l.\';.tS ill fC~.le ItlCafur~ 
£OI~~:T.i~!!!lg t!!c! crilnc of fcloll\-. 

~ ~ 

l-IrtlCC, iBRead of bringing all clppeal of faJfe juJgmcn! 
;l.(f.liIlii the i\.~rti, '~)lO eflClbJif11ed anJ nire8t~\.1 the CO~lrt. 
they ;lppcaled the peers of whom the ~ourt iddf was form. 
cd : By tIllS meai)S th~~" a\ tliJed the crime of !t:!ony; t~r 

* ~'~Un\~nn:" .-b~p .' l" ",~ [)C.. ... \. A.... , .. '- til.. ... ...... r" ... .. ..... 

'+ Ih~\.L ~ ~p .. bl .. p. J t.:: o.UltJ.. \.·h~p .. 6~, po. 338. 
~ Ho~k ii, \:h:tp 1 f" 
~ !J,-: ~t~t:'l!~i:-. ch~n. 61 .. n '1! v ;t:l:l 3l1, .lud ,hlp 6, ~ ,~ .. 
• "... 'I • _: ........... ~ • 

tiley 
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the!' infllh~ oraly tnt:r p('crs, with ,,"hom tbl')" could ... !. 
W;l\ \. "((Qunt tor ll'.c inful;. 

i! WdS ~ very. d.m~~rvt;S thing to al'fc.l1 tlle ~ers 
of i.lae .Judgmcut. It . . ~b: p"H~~ \\',j!tt:J tili juJg~lt'nl WJ~ 
prOn\)l~'., ~:.J9 he was \;tlug~·d t~ fi~ta lb:tn, ell.-t \\ t.en th~y 
OI!CfCli t t) lu,-\kc ~~l)~ ~ I ~ il~il' j u,lgn't·'lc. It '!:e dPll('a I ,,"tI~ 
1U~dc hcrol'~ ~!l eu!; J:tdgts J.,lJ ~,\'~I) Ill,,' ir Opilli'lll~ ll~ \\'".a 

ob!;gl.~l to ji~ht ;)1\ li\ote \\'I.l) Il~d ~~;(,J Ir. tl}t:il' juJt~
Inel~~ In u: .h.'r tv «'"Qid tbis d.i:1~er. it w.n ufual w p.:
li.iul} l~e !~rti; t\) gl\·C orJc!'s :~l~t e~\'I. pet"" ihv,.!\1 gi\"~ 
bii op::uo~ O~~l Juud; ~rld \\"I_en tile tirft j~::d FfOJ10ll:1ced 

3~ld the i'ect;cd WelS ~oing 10 do ,lIe J;ml'. the partla {()id 
him ,I,at he \'''.\ a i:Jr, a ~ntl\·~ dlld a il-.tndercr, a!l· .. ~ t'!~"n 
be h~d to fight \.)l~!\" \~'lth tha, pet:r. 

Deii1!ltaines§ \\"L\j! ,; Il~' e irs !ba( ~for~ ~~ dFpr-l! '~3!' 
m~,-:~ of faffe j\~J.~"tl~n:~ it \~~lS \:ll!~\lmaly to l..:t ,l:~·t:~ 
judges Pfollcut.('e ;- ami ~\e does nm f~y th~t ir \\'..l.i n~~~r
~dry to figh~ ti~~m .11 tllrrt."". ~nd mU-:~l Je!3 tU.tt :!ler,~ \\ .... s 
~1,~' c:h!ig~t~OIl 10 fi~ht ail tt,~fe \\,h\.) h3d J~clr.ued thelU
fel~"'es ell lh~ f~~!c opinion. rl"'I,~fe (tiR~r~!lc(,s al ~1~ from 
this, il~ilt there '~"eJ'e "t'ry few llt:l~es e~actl)''' in 3il i)drts 
tIle f;lnle. Bea!.:~na&oir giV't'~ an 3(:~U!)t nf ,,"flat PJfied!:t 
the COUllty ()f ClermOil! •• nd DefoQt~:DCS of \~hai \\', ~ 
I)raaif('(~ In \ .. ermant~\)is~ 
• \Vhenrl one d the peers h~d ded.alca ~ holt he wont 
maint41in tl)~ jllugment, the jutige ordered tnepll,tlg(s ~f [l3t
tie ti) be given, at:d like"'''ire took fecurity" of tll~ ~pp'~lIJ!lt 
that he would nl.int~in hi.s appeal. Btlt th.: peer t\"!~O '1t\~a~ 
appealed ga,"e no {e!~urit)l')~caufe he \vas the Illrd"s \-:\tlil, 
a!l(i \\·~s obliged t\} defeu\.l the appeaJ, or to Fa}· tlie iU1J a 
fine of fixtv !i\"res • 

• 
Jf tIle {appellant ~id not prove tllat t!1C jl~dgm~Jlt \\"3S 

f~lfe:t he paid the lor<.l a fine of fixt)· li\"rcs, tIle fdillt! fii~e to 
~the peCl~ '\\'hom he !.id .p,~eaied, allt1 as lllucll to tvcry 
one 01 tlloi~ ,,"ho llad ope:lly cOllfe;lted to the jllllgment. 

\\~11CJl a perlon \- i~!~lltly fufpetlcd of a capita! crime" 
~- 3 }l~d 

... 1..'"~,, ••• "\ 1'" , 'r .'",. ,,' f,.. , ~.... ~ "'\ GIi.:-"~ .... ,,, ,', •• ~.~.~ .. \I .. , p,,~~ ,,' ..... 
t Ibl(L p:;..: J1.4- ! l~,~\i . 

. ~ (:l:~, :.:.!. 3:7, II l~);ud :'1 ; t.: llfi cnl1 thatQch of ,h(fil "':$ -1:!\l\ ..... '1 
.. \!tl~l! h:~t:", 

~t &.l~nh~I,uir~ (:~.lp. f:. p~~c ~1-l-
~ B\.l~UnJr,utr.. \'~~'l.~ ..:.. t\a·-~·.~Q~l '~3" D,,{·'ut.U:lC5, ~h~D. :';. :u\.. ().. , .,\I,.~ o~ .. ~"'" v ~. .r 
.. D~~C.H~t:..~;~,.). 1~. 
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had been taktn and condemned, he ('ould make no appeal 
*01 felJfe judgment: ):'()r he \v.ould alwdYs apped), either 
to prolong his life, or to get all abfolute difcharge. 

If a perlorl+ f~ld thit the judgm~nt was fdlfe and b~df 
and did not oHer 10 make his \vc)I(ls guod, that is, to fight. 
he '''CIS cond~mned to a fine of fix [()US if a ~entlernctn. dud 
to 6\~e fc)US if a bondinao. f01 the injllrious expreflions he 
bad uttered. 

'l'he judge or peerst "~tho \vere overcome, furfeited nei. 
ther lite n()f linlb~ ; but the perron \\-ho .appealed them 
w~s PUlliiht!ci with death, if it Ildppened to be a capital 
crinle.§ 

This m;Jnner of appealing the peers of falre judgment. 
was to a,-()id app~dlillg li1C lord hirllfelf. But it Utile lord 
hdd no pe~J~, or hdrl "')t a fufficl~rl number, he mi~ht at 
his {)\vn l~xpt:nfe hirt~ peers uf his lord pClralnOllnt; but 
there peers ·'·.~~re n(!t obllgt-d to judg~ if the)1 did not like 
it ; they Dli!?llt d~clare that tlle'y were conle only to gi,"e 
tlleir opinion: In that pdrlicular *caf~, the lord himfeif 
llronounced fenlence as a judge.; an~l if an a.ppedJ of f<!lfe 
ju(igmt'llt \-IllS made agaln!l hlm, It wa3 his bufillefs to 
1land the appe(~J. 

I f the lord Ilappened+ to be fo veT}' poor as not to be 
able to }lire peC'l S 01 his paramount, ('r if Ile negleae~ to 
2& for t!1em, or tIle para:n()unt refufed to give them, tll~n 
as ~lle lOfli could not judge by hilnfelf, and as Ilobody was 
obJi~ed 10 plead before a tribunal \vhere judg,nent could 
not be gi\yen, the affair was broug11t before the lord para~ 
mount. 

Th:s, I belie\re, was one of the principal cdufes of t11e 
feparati(Jll be(\vcen tIle jurirdIEt~o~ arld the fief, from 
,,,hence artlfe thdt maxinl ()f the French la\v}7ers, '-The .. I';tj" 
2'S Clle th'in:~, a.YJd the jurifiiic7;1'on another. }~0r as there 
were a va£f numb(~r ot p~ers who had 110 fubordillate vaffals 

ullder 
.,.. Beaumanoir"h~p. (n. page 3~6. 
+ lb. page 314. I)(.:fc)ntaines~ chap. 22. :lrt. 2t. t lb. art. 7· 
~ ~\.~c l)cft\l'L.\iHcs, chap 21. l'\rt. 11 and 12, and ~oi1o \V ing, ~vho di(tin .. 

1!ui{b\!~ th~ ca\llC\ in ""'hich the Clpr.ellant of faEc judgmeuL lof~:i his life) the 
point conteft\~d, f)r ()ulv lh\:! ilnp8rL~nce . 
. II B(,311)nan~)ir~ Calap.' 62 p. 3~2. ))~fontaines, chap. 22 art. 3-
~ Th~ CO .. lllt ,\V3S not ob:i;~ed to lend any. Beanllla \oir, chap. 67· p. 331. 
~ Nobod y can pal's judJ;me:~t in his court~ fays BcaHlnalloir, chap. 67. page 

336 and 337· t B\~atimanoir, chap .. 6z. p~g~ J2~;; 
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under tllem, they \\pere incapable of llolding tlleir court; 
aJ) afiairs were tllen I)fought before the lord paramO'lnt. 
and they loft tile pri\'iJege of judgillg, bccaufc tlley Ilad 
Ileithcr pO\\'er nor wiJI to claim it. 

All the pecrs* WllO llart agreed to th.e judgment, \\'ere 
ol>liged to be prefcllt ,vllen it was pr(llJOlIIlCeG, th~t the}' 
might f()JJow one aJlother, and fay 1'''('; to tIle Ill-Tfon. , ... ·ho, 
wanting to mclke an app(loal of idl[C jlldgillel~t, alked tllcm 
whether the}' followed; for Dt"f<.)ntaiI1C~ fays,+ l/z(ll2·t is all, 

offuir oj·courte.fy P!:d /o.,Ytli~,l't and there 1'f 1iC • .-''UC/l tIling as 
tlJ~fiOIl or d~lay. f"'roln henc.e, I im~Gine, ~!rofc the cuf ... 
tOlll fiil I followed in E~n,~land, of obli~ing t11e il]r~/ to bt: 
ali unallimous ill ,their '°t;rdict in eaits 1 elating to life and 
death. 

J ndgment \vas tllerefore given ~ccording to tIle opinion 
of the :najority : .t\nd if there \\'as an rqual di\"ifion, fen
tence was pronounced, in crinlinal cafes, in favo~ of the 
accufed; in c;.)fes of debt, in fa\~or 0f lhe debtor; aIIJ in 
cafes of inheritance, in fa,·or of the d~fenddnt. 

Defontain~s obferves,t that a peer could not exc11fe 
himfelf b}~ fa)~ing, that he \\~ouJd flot fit ill court if tllere 
"rere onl}' four,~ or if the \\~hole number, or at leafi the 
\vifeft part, were 110t prc[,·nt. This is jufl ~s if 11e ,-:as to 
fa}' in the heat of ail engag'cment, that lle v .. ·ould 110t affifl: 
llis lord, becau fe he }),1d not allllis ,raIfci!s wit 11 hip). Bllt 

it was the Jord's bufiflefs to caufe his court to be refpeaed, 
and to c!loofe the bravell 3;1d moll kno\\ii~lg of his tellants. 
"[his I ment.ion in order to flle\V the dut}· of 'vaffals, Wllich 
'vas to fight and to j'ud,je; and fuel1 indee4 w~s t!lis duty, 
that to judge 'vas ali the falne as tp figl1t. 

It was Ja\\1ful for a lord \,,,,110 "relIt to lav( 'tJith 11is vaffal 
in his own cOltrt, and WJS cafl:, to ap?cal one of his ten
ants of falfe judgment. But as the latter o\vcd a rerpett 
to his lord for the feal!}' fle 11ad vo\ved, al1.1 the lord o~ 
the otller hand o,ved bellevolence to his ,'alfaJ for the 
fealty' acc~pted ; renee it ,vas cn fiOlllar)' to make a di[ .. 
tinaion between the lord's aflirnling in general, that the 

fi:7 4 judgnlellt 
* Defontaine.<:, chap. 21. art. 27~ and 28. 
+ Ibid. art. 28. 
:t Chap. 21. art. 37. 
, This number .t lean was necc{fJry, Defontaines:, chap. 21, art. 36, 



1 lE SPIRIT 

judgment* was falfe . '1d. !ljuft, and imputing perf()n~It 
p:evJricar ions to. his . (' lant In the li~fi ,.c?fe-. he ",if. ('nted 
hIs 0\\9n c·:>urt, 3Ild II, l")me '!'l(!dfure h!mlelt. fll that tllere 
was no rOOln f()T p!et';'"<cs of ~··ttle. But the!'"e 'v~s rocm 
in the fecond, becauJf he at' lc~ed h!s ,"arfal's hOllor; Clnd 
t.he perfon overcome .vas drprived of life and property, ia 
order to maintain the public :ra~1~tl~llit},. 
. l~his di~in~iion which wa~ ne':~lrdry in that particular 
cafe, had after\~ard5 a grca!~r exteIlt. Beauffianoir fa}·s~ 
that when tIle appellant of faIfL judgment 2ttdCkcd one of 
the peers by' perfonal itnplltations, then hattIe enfued ; bu: 
if lle at.tacked only the judglnell!, the peer clppeal~d was at 
Jibert~'t to determine the ciifpu!e either by- battle or ;1Y 
la,v. But as the p!-e\"aiiing fpirit ill Beaumanoir's tillle) 
~~as to reflrain the ufage of ji.!dicial combats, and as this 
libert}' wlJlch Jlad been granted to the peer" appealed, of 
defending the judgment by conlbat ~)r .~.:)t, is equally' con
trar,' to tIle idea5 of llollor efiablif.1ei III thofe day's, and 
~o the obJi~ation the valla} lay un 1.~.- .If defend~ng his 
lord's jurifdic1ion ; I aln apt to tIlil)'-. ~llat tl1is diilintlion 
of Beaumanoir~s \\9as O\)tillg to a l!e\Y reglllation a!Dong 
the f"'rench. 

I ,\·ould not h~\'e it tl1ongllt, tllat 211 appeals of f~~i~ 
judgtllent \vere decided by llatt!e : It fclred \vitll this ap* 
peal as \\-ith all others. 1"'he reader may l-ccolJea the ~x
ceptions lllelltioned in the 25t11 chapter. I-Ierc it was the 
bufinefs of tIle fllperior court~ to exanli~'e \\I}lether it was 
n r,' n p r t i '\ \t!; t !-d 1- 'l '41' t J-.. A P I, ~ u~ Q p ~ 0 f' b· l f t I ~ ,-)" not r -" r""· .. - 'S' A • 1 I. U "!. .. 1 ~ - 0 '" ~ u - ~ \.. .. I. • 

Tllere could be no Cippec:ll ()f faire jU(l; G:1el}t agaiIlft: tIle 
ling's COUlt ; beL3ufe CiS ~here \VJS Ill) one equal to the 
king, no one CQu!<i app,":al hill} ; a11d as !:c king had no 
fuperior, llone C0U!J ~ppecll from his court-

This fundarrlcntJI regi.~titionj \vllicl1 \\'as '" '~(' :.ffary as a 
political JatA·, din1inifllcd alfo a$ a civilla\\ ~ ~i(~ abufes ot 
tIle j udi;,:ial pI uceedings ()f i hofe l iInes. ,"Th~ 1 cl l()rd was 
afraid§ that h~s court ~'ould be ai}pealed of falfe judgment» 
or perceived th~t tlley \verc 2etcrmi11ed ttl appefJJ ; if juf
lice required there fllOllld ue nl) appeal, he 111ight petition 
for peers froln the kiJlg'S :~!!rt, \\'ho CQult"j not be appcaJ~ 
cd of faIfc judgment. '1 hus king Phdi p, fays Defon .. 

ta Ines) 
.. BClunllooir, ch:tp. 67- pcf~t 3~7- t Ibid. chap. 6;, pc~C 3J7~ , 
"'~ lb .. 1 • " .... "\ d ... 8 ~ D·i , • ~ ... ' 1, l", .•• t .... • ~.:u\.: vJ,;!ll J~. j t.:~l. ~}.a. L~ ~~ ( .. J}>. 2., .... '" .. 4-



tajnt'~,* r~nt his :vhole cotlne:) ro judge an aft~ir in tilC 
(:vurt ot· til":'" "tllbot of Co. t)~·\·. 

It the J\Jr.' cot)ld G{)l h;.~'..·~ i~:·~~~s t:tlnl th~ l.inl. he 
mi~Yht re'n\)~·e his l"Ollrt intO th'c k-~!:l-S. it I:~ 'l~ld l::lmc-

.) '. 

dJCtlely ct him: Blll If t ~~re '--"ere int!'rm~di .. re Jcr\i~~ I.e 
h,ld re(our(e tv his F?ra!lltlunt .. ~~ir.g fl'l~~ll cne !o,J to all
otller, til! i:e C;lmc ttl ti~e i~ .. )\"~~t~~:;:l, 

Thus not\vi!h:'aniing the)" 11,i ~ I~ot in l!~('f~: da,·s Ilt'itll~r 
the p'-Clttic e nnr ~V'efl ~he ided of our Inv,~o_~rn ;ii~Pt. ... !15. ,-~t 
tllev· )ldd Tl'coNrfe to th~ k!n~, ,~ho 'V~.i tte fOl.r(e ilOl):n 
wh~nce a:l thl)[e rivers ilo\~'edJ~ .nd the feo into whie:' t!lt~y 
returned • . 

-. 
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~~r'IIE appeal of ddauh of juflice ~'a~ w;len the 
~ourt of a l)clrtic~11Jr lord deferred, c\"aded or refi!ft:d to do 
juJlice to tIle parties. 

Duri!l~T tile titIle of Ollr princes of the fCC(l!ld racc,tIlotlgh 
the coun~ {lad fe\'cT«!1 on~ccrs under him, the! r pcrfon W<lS 

"fubordinate, but 110t tl1eir jl!rifdittiol}, Thefe officers ill 

~heir court days, affizes Of plafita, g:l\-C jlic.1~lnen~ ill the 
Jan. refort as the COUIlt llinlfelf; all the diff~rl-'I1ce conlift
ed ill the di\-ifion of tIle jurifdittioll. }'or infianl't~, tIle 
~ount hadt the po,,,er of condernlling to deat}l, ()f judging 
of liberty and of tIle reftitution of goods, \\-hicll the ((1~
Itnt'zrii 11(10 not. 

For tIle fame rcafon there ,,gere Iligl1er caufes+ rc[ert.·ed 
to the king; narnel')·, thofe \vhich directly concerpeJ the 
political 'order of the il(ite. Such were the difpmcs be. 
tween biIhops, abbots, count~, and Otller graIldces, '~'Ilom 
the kings judged together witb great vaffals.§ 

... n ... rO'''·aOln. a,. C~\..,p n'" ......... ·4 .... l • l .. ~ ~ ~ 110 • __ .. ,~, \.. ~ ~. 

T l-i1ird capitul.lry of th~ year 812, :lrt. 3. cJition ~)f h.11ufics, p. 497, ~nd 
~f Charl~s thc B~L.l, ~hldcd tv th~ la '.-; of til~ 1 .... >1!lbarJ:'\) h.)o~ ii. an. 3. 
. .t) O. an 2. l'dit. (,f 3;:1 t~L P~b~ 497. 

~ CIJ"~ l~dclibu~. CJfit\&lary \)!" Lc\.,i. l~ D~~v~na::t~; cji:ioD of Dal~~~s. 
n3~rc! Ctl,~, . ~ . 
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\\'lPh-it itlme ~u!hor' hil\ge a(1\·2nc~d. n~'n~l!·. ,h~t ~n ip
PCtl: Id~· from the l'Ollnt tt} \!lC king"s commiR .. r' .... (lr 7'!:~;: 
jMs t;'t.".'tln£rlll. is ;lO~ \\'~"II ~rotl~~dc:,,-I. l'oe \'(\Unl in.j ::~e 
i1fiJ-i.as ~~d ~9 eqtl~J jurrfJlttioI!~ ill'~~ttten:i~nt, t'lf f\h .. il ()th. 

("r : "rh~ ,vhoie di ir~rt."'l(e \\·dS,+ t hell ~he - J'ftl) ia\:~d !}is 
pftl,:it ... ()! ~ffizcs t'~UI mun:tls itl ,he }"t"'~r, .fld the count 
thl" ot ~.er cig :11. "-

I t ~ )'crft--I) \-l~o h;t,j ~en cl\:ld~mn~d at ~n :lJiz~~! d~
Dl;jrldt",; to h;l\~t'" t::s c;lufe tri~d o,·er ~gdil1, and \," ~s ~it~r\yardJ 
caR, he p;tid a fin(" eli fiftttn f\')llS. t'lr It'cri'''cd fifrecIl l,IO\\·s 
t-rt)~n :be .itltlg~s \\'ho hild d~\1Oid~d the .~.iir~ 

\\"~l~r) til~ Cl)tlnt~ tlT tile ~irlg"s CVllln,iirdri~s dill not find 
then:ft"l\'rs dole to hr:tlg the gr~ ... t i()r~i~ lO ft-a!,.l.1

9 
tiley 

n13:.:~ th~l!l ~!\"e b.iJ ~):' f~Cllrit!·,} tllJt Ihe~" \\'ou),i appe~r 
.. ,. " .. l~t ... h ( I In :ne ~lrlg S COllrt: 4~:S \\"~lS to !T}'! C l~~lU.~! 4l:l" I)ut to 

T~iil\~~e it. I lind itl I ht~ c:apittll~lr~ of ~Ietz';l ~ :,1\\-, by' 
\,"hicil tl1~ appeai (~r f"iie jlt\lgmetlt to the kin~'s CtltJrt i$ 
ei!s(}~iillt'd, dnd all other iinds of al-lpedl protciiElt'd ~~tltl 

... f~ -i 
p!lnl!ne~_. 

If the~' refufcd to fU!}YJlit to the jl~(lgnlent of the Ihtriffs
lt 

!d:ld lna(le I.O c()mplaint~ the~" \\'{"rc in)})rif(~ne\l til! tilt'); 

11ld fuhn:itted : But if the~" conlplS!incd, the}· \\"t"r~ COD ... 

rlufled UI1Jt'f a prop~r guard before the king, and the aUJlC 
, 1" , .. 

"':lS ~xam If:Cu 1:} !l!$ l. ... t)\lrt. 
l'l1ere cOllld lle hardly· any room then ftlr an appeal of 

def,,!tl!! ufj\lilice. For fo fdr '\'"~iS it from being ufual in 
th()f~ d ~y s t,. complel!n, t11~lt tile COl~nts and l'llhers, \\"ho 
had dl-ight of holLling aiIiz("~, were not exafl in tlifcharg
ill~~ tllis Ollt}-; that, ~ Oil tIle COlltrar,·, it \\~as a general 
co~plaint t:~.~t the}'~ were too exact_ llellce \\'"e find fuch 
n~lnloers of crdi'lclnce~, b,- \~hich tIle counts, 3Jld all otller 
{)flicl~rs ('\1 juflice ,,"ll<ltfoc\-er, are forbiti to htlld tlleir af. 
fi~es abo\"c thrif~ a }·l~:lr. It \4;"as not fo nrceU'Jry to ella!. 
tire l!leir indolence, as to clleck their ~tlivi\)-• .-

Butt 
• 

.. 
• ~- tt.~ (~:'\itu1ary of CharlC$ ti1e Baid, addra to the l~\~ of :h~ LOllloar=~ , . ~ 

boo";; ~,r "" 
~ ,_. "'. - .1-

t l'hii'j C~~F ~t~13ry ,''If th~ \"\.-ar St ~. :lrt, 8. ! rl~C'itc:ll. 
~ Thi .. ;tpp,,;lrs by" the' [u.-n) ~lll~. chJrt~r~, and !h~ ,,";\Pttu;~ r l~S_ 

L ~. .. -' Ba1 . ~ · r 
" !:t t~~ y';.·.~r ;:li. C(tlU.\U ot U!hl~, p~.~t Jb~- :~n_ ~ ::nu 10~ and ~ l::~~ 

,-(')J ",Htrt \\:-!~ll~ Hl t}:c Y(".lf , 55, :trt. ~9, ~diti,)a of Baluh~'s, p. 1; 5- T~~~ 
1\"·' rlpitul~lil's \,-et\.- m:;d( under ~lng Pepin. 

! 1'~\~ ('ffic~rs under tht count Scabini. 
• ~{'~ lilt 11\\' ot th~ LOln~ird~J bock ~. tit. 5~. art ~:!. 
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Bl:1 9 aft(-r an innc:r:~rl!)!e mllltitude of p~fty' iordnlj!,~ 
hdd bfe:l ttl. n.~d.. a"d d I ff~relll tltagrees (~f \- d {l.tl.! ~~e cftCtb
Ji:h~t!. t:1C n~rY:~i-' t)f c~riain '·t!frcli~ in holdin" th~lr court~ 

~ 0 

~t\"t· r l'~ :." !:lrs kinc.J of app~cI). * ef peciclJ !}" dS \'~r:· C(ln-
fidt'r~ol~" profils dccrued tt) the lord Pdr~nlOllnt IrVUl lh~ 
ft:\~l"r 4A I Ii :If"S.. . 

As t!l~ Ct\O\.ltn of jtlrlicictl combats' gaintad e'''rrv dllY 
hlC'1 ~ a! I"t""\H u(l, t il~l"~ \'·t~r~ pJ~\ -eSt cdft:~ and ! 1 nj~' ill \'";1 ic It 
i( "-iAS tJ~ffi\.-ulr 10 :t1T~tli!)Jt! tlle p~ers~ and confe'inenti}~ i!l 

"'hieh j\lltl(e \Vd5 d~Ja\ t»d. "'I"h~ ctllPt-~\1 t,f (Iefcllllt l)I jllf
lice \~dS ;herefllre intr(lducelJ. an ctpJ)f'al tllat h",s been of,
ell,~ rr!lldrkdb)~ tora in Ollf hiilor\~; b~cclufe Jl1(,{l of 
the WolfS uf .hoie d.l}'S were imputt·d "to cl ,-ioIJtiun of the 
politic~1 Jd\Y ; ~s the cafe, or ~t lean the pretence of our 
mNiern \\·clr~ .. is :hc inrringl~ment llf the la\\9 ()f ncl~!0n~. 

B~dumClnoift f~\"s! t Ilclt ";n tIle C dfe of de{dllit of iii fl ice, 
bdt! h .. \~as not lllu~·t~d. l'h~ rr~f,)ns dre thefe: J ~ "'l-he..,-
CDt.!d flot Chfi!:~flRe the j{lld, t~cCdnfe uf tIle refpett du~ f:. 
his per[.l:) ; n~itller COtl!,1 the)- Cil~liler'ge tl1e }()rd's Ilc~r~. 
be~auf~ ti"e (,Clre \\"JS c!~Clr. arId tile}'" hdd t.1ul}- to reCk('Q 
tll~ dd\ s "f the funllllon~. tlT l)f tIle other d~ldls; there 
bd~ i h,' (~n ~~ 0 j n d c. nl t' f' I pdf Jt~(f, c: ~ 11 fl \ q II p n t 1)" t h er~ co u I d :·e 
n(~ ~t!'P~dl "I' t~lt~· JUliglll,·nt : In ti le, lilt! crinle ()f th~Pt'l"IS 
C!~:~tl,il"llll.\:' ),)!tl tIS \\"ell as the "n.lrt, ... and it WdS ClllClll l ft 

l • ~ 

ltl ~e t hCll :llClc flivu!d b\! a b,-l! tIe b..:t \\"cCll tile lu~ d and llis 
Pt'"t'"((' • 

But! as the d~fdl\lt '\'"3~ f'Tc\*('d ~v witneff~s before the 
" ~ 

fnl~~r:t)r l'ourt ; the \\-itnctf'es 'l1i.~ht be chdllenged, 4lnd 
tll~n l)~il fler ,~~ I~lrd nor his court \\"ere offended. 

In ("dr~ the (it-tau)! \\'(t~ o\\"ing to tl:e )(llJ's tenants or 
peers. ll~· d:..·f(~rrin~ juii ~(C, or b:- t·\"~H.!i:.~ judgn1f'nt af!er 
pelli dl~j.l~"~. t}len there I)et~rs \\"ere dppealed uf defdlllt t1f 

jutlice b~fore t!le pdrall1\)llllt : 3t~d It they' were cdR, lhey 
~pai\i a fine to tlle:r I'lrd. Th~ )~tter cO'Jld Illlt gi\~c them 
ao\' alii fiance; Of1 ~ he \.'<1ntr drr, Ile feizec.l lijtlf lief till 
they had ~acll paid a litle 01 fix,}· li\"res. 

• T~re ~rt i:~n3ncti of :!p~:tl:i of d~!.ault of ; uftiee as C~k'}Y as the till~C of 
rhHip "\US'·!itl'S. 
. 1- Chap. 61. p;lgc S 15. 

! B~~\lnl~nr.ir. chap" 01. pag~ 31 S. 
~ lJCl0~t~r.'~J ch3p - :::1- art· ~i-
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2. \Vhcn the default was owing to the - ford, which \\'as 
the cafe whenc\ger tllcre happened not to be a fufIicient 
Dumber ~)f preIs in his court to pals jl1dgmCJlt, or Wlltllil 
Jle had Dt)t aJTemhled },!S t~ndnts, or appointed fomeboJ}. 
ill his TOOI1) to aIfembJe th~lll, an appeal mi.ght be made of 
the default before the J{lrd p;.!ranlount ; bllt thell the p~Ity 
'*dnd not the lord \vas fllmolcned, bccclufe of tIle refpect 
()ue to tIle Jatter. 

The lor,l denlandccl to be tried bef0re tile paramOtlnt, at~d 
if 11e \V3S acqtlitted t1f th~ iletault, the caufe ,~as remanded 
to him, and hewas Jike\\'ife I)aid Ii fine of fixt~pt 11\ttre3. But 
if the defaIl)! \\"as nro,·cd, the penall)~± inflicted on r.im 

1 ; ~ 

was tt) lofe tIle judgtne~ of tIle Cillfe, \vhich \~ClS to be 
then tried in the fuperior court.. In faa, t!le complaint of 
defauit Vias made \\?ith no otiler view. 

3. If the lord ,,-as ftled§ in his own court, ,\'"hich ne\~er 
ilappened hllt 1JpOn difputes relating-to tIle fief; after let
tin~ all the delays pars, tlle lord hiulfeJf ii \vas fllmmoned 
before the peers in the fo';ereign':; Ilallle, w'hofe perilliffic!l 
was ncce!Tary on tllat occclfion. 1'ile peers did no! nlake 
the fummol~Ci in their o,vn name. hecallfe the"p could not 
fummon their lord. but they could fummon! for their 
lord. 

Sometimes'" t!le appeal of ciefault of juflice was followed 
with a~ appeal of falfe judgment, wtlen the lord had cauf. 
cdjudgmp.nt to be paired, not\\"ithfta!lding the default. 

The vaffait WllO 11ad \\-~·ongfuIJy appealed llis lord of 
d~fault ?f judice, was 1entcllccd ta pay a n:le according to 
hIs ICld·s 1)leafure. 
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The inhabitants of ~~atlr.l* had appea~ed the Earl or 
Flanders of def~ult of jllfiice before tl!e k;ng, for having 
deJa)-cd to gi\·e judgment in his o'\"n court. l;pon examin
:~tion it \\"as found that he llad ufed lefs dela,·~ tllaD e,"en 
tile cuRolo of the countrv allowed. Tll~v were tlterefore 

~ I 

renlanded to Jlim; uFoii \\'hich their cff~a~. to the ,-altIC 
of fixty t110ufantl livres, were feized. The~p retllI ne(l to 
the kiJlg'S court in vrder to 11a\"c this fine nloJera:en ; Lut 
it ~·~lS decided tllat the Earl mi~ht iIlfi 11 U!-'(J:1 this fin{'~ 
and even more if he pl!:~f~d. Beaumanoir ,\-<1S prer~"nt at 
thore judgmellts. 

4- In other difput~s which t!!e ItlTt) migl1t ha\-c witl) Jlis 
valla), in rC'pect to the hod)p or honor of tIle latter, or to 

goods t11:it did not belon.g te the fief, there ~ .. ~s no room 
for an appeal of default i1t jullice; J~~cau[e tIle cauf~ Wd$ 

not tried ill the 10rd's COllft, but in tilat of the paralnl1unt ; 
vaffals, fay's Defontaines,+ ha\1"inr no power to give judg
ment on the bod)"' of their lord. 

I bl,"e been dt fome tT(lllble to give a clear ided of f.nofe 
tllings, ",·hich a.[f. fo obfcure and confufed in o:d au~hors. 
tbat to draw tb!m fronl the cllaos in v/hich the,," \YeIe w-
volved, may be n~~koncd a new difcovery. · 

C H l\ P. XXIX. 

ST. Lewis aDol i {bed t l!c judici3.! combats in all 
t~te courts or his tl\!!nefnc, as ~ppcar$ h}- ll!c ordinarlce be 
:tpllblifl~ed on tllat 3CCOllllt, and;l by· tIle iIlf!itutions. 

But lIt! did not fupprefs tI~em in tile COllfts of llisjj bar
ons. except iil the cafe of appeal of falfe jud~ment. I 

4~ \·aflal COllld nt'\. appccil the court of his iord of falfc.! 
judgment, without deC1i'ndi:lg a judicial combat againfl 

tIle 
: ~\~m3n(\jr .. cll~p 61. r3~\.' 318, 
a C~:1p. ~ 1. :u~. 15-

.l. In til" )';'-"" 1. ~.:""\ .. '" ... ,.. -~ -
~ B"'\~ t .~ ,', ~ ~ ........ ~ t ... )~· .: ,. ... ,-"' .~ ". \t '''' '-.,.~ .. -. (,., .• ,.~ ... ,., t:.. 1 •. \. ••. t •• 1.., \" • 

".. H :\~ ~ppCJIS (\'c~y \\'h~r' i:1 tl:~ ,~.rll;"~,",'~~' ~'''' .. ~~.~ B~\l:u~o~r, (h~p_ 
U1. PJ:~ ~~9, 
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th~ judges who had pronotanct'd ft'nt~tli"~. But S!. ~wil 
*introdured t!le pr-actice of u?~ctiDg of f4l~fc jl!d~fi!~nt 
""i!nt)ut fi~hting, a chatage th.t m.}· be rcckon~ a llnd u£ 
It:\·Cl!UlioIl. 

He d~clarMt that ,here fhould be no appeal of f.~re 
;nQg'n~nt In the )!>nifilips (\f his drm~fn~. bet:aufe it Wd$ Cl 
~rirr;t' of t~iony. III f.itt. if it was d kind of feiony a~~'nll 
th~ J'lrd, bv a nluch ftrorl!er reJfcn it w~s f\, !on,- C!~ .. i~.fl 

i , ... ". 

t!lC king. Btlt he ctlnie:ltcd t l,~y n~ i~11t de:JlCllld dr) anl~ntt_ 
me:ltt of \h~ j'Jdgrnents pc1fft:d In his C(}t~r~s ; not befaufe 
th~~· \,·er~ t .. :ft" or illi'1tli!v:J~t bllt bec;at:fe the}' did fume 
prej~ld,ct',§ 0.) the (OnITd:1·, IleordClined, that the\' Jht~uld 
be oblige-t1 to m.le an ClpprClI 01 I.;fe judgw.ellt ag~iuil tlle 
~o~rts ()f the haron~~~~ in cafe of ;,nv con)pl~int. 

It \\".s alio\ved by lhe inllitt:tlonst as \\'"e hd\'"e alr~ady 
(\bft'r,'"etl, to bring an app~clj of fellfe jud~ment tl~tlillfl tll~ 
courts of the King's den.efnes. 1 h~y "~tre objigt'~i ttl de. 
mand dll amelldlllcnt befoft! lilt! fanle COllrt; clnd iiI (';\f\, the 
bailiff refufcd tIle amt~n,jmellt demallded, t:le king gJ\"e 
Je~vc: to m~ke an app~di~ to Ilis court, or rclther~ int~!,pret. 
ing the inilitutions by thcmldves, tl" prlrer:t him 4* re. 
qUt·fl or petition. 

\\~itll regard to the courts of tl1e IOft)S, St. Le\\·is, hy 
perlnitting them to b~ ~ppeclled of l'dlfe jlldg'I:ent, \\·iJuld 
ha\'"e the caufe brollgillt bef()re tIle ro}~al trihnnd). (If that 
()f thr. lord paranlOllllt~ n!ltt 10 be decit!ed by duel. but b}' 
,vitnelTcs, purftJant to a fOJ m f)f prilcecuing, the rules of 
which llC l:li(l do""o in tlle It!nitlltl(),~~.§ 

Thus, \\ .. llcther tll~}~ c\.)ul.:i rJlrif~· t£.e judgment. as in the 
courts of tIle lldf()ns, or \\' hethcr the\" ("ould not 1'(,i fi ~",., as 

~ . 
in the COlil'tS of Ilis demefne, he orddllled that tlle)- Illight 
appeC!1 \\" itllllut fUl111illg the hdzard ot a dueJ. 

DefontJines 
4 inftitt:tions, hO(l~ i .. chap_ G .. and book ii .. Ghap .. 15. 
• l' h '''' h ..,. 0" \h:.' u .. c,.~p .. 15, 
t In .. ~,~·)k i, c!lap. is,;md bonk. ii. chap .. i5· 
~ 10. h\)ok i .. chap. t~. ii lb .. book. ii. ~hJP· 15-
~ lh. ch.:tp. -;3. * Ih. eh3?, 15 
+ But it th~y \,"ar,tcd ttl ~pp".J~ \,"ilhuut ral(\ryi~~ th~ judgment, the ap

p~l \,';as not ~ciJ:~ltl:d" 11::~il"ti0ns\ ~tl\\k ii. cnJF' t 5. 
~ BOvk t.i. cilap. 6, &: ~7. and buo~ ii. ,h~p_ 1,~. & Jka.u:llanoir, chal). 11. 

~a,;\! 58, 
~ Hoek 1_ ~llap. t, 2, and ~. 
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~fontaines* ~;\·t$ us the t\VO firn exampies he e\-cr 
fa,,·, in which tl)(:y· proc~ded thus without a Il'gaJ duel; 
o:!e in i.l c.aur~ tri~tI at the court of St. Quintin. which hla. 
lun~etl to the kil10

9

S den.erne ; 311d :11C t)th(-r ill lite tOllrt 

oi Poulhieu, ~'he~ the count who W.l~ prefc:nt oppofed the 
ancient jurifprudcnce: But thefe two caufes were decided 
b}- l'l\v. 

Here pcrllaps it will he afkcd 9 ,\~11)· St. Le\\-is orddined 
filf til~ courts of tltS I)arons a diiT~rcnt form or l)rOce~ding 
from [}}at ,,-hie!) lIe had eflabi:fhed in tile courrs of IllS de
mcfnc ? Tilt! r~afoll is this: \Vhcn St. Le\\-is made the 
rrgllldtiollS for tIle conrts of his denlcfnes, Ile \Vi\S not 
cJlcckcd nor COJlnllecl in his ,-iews: But he had nlcaililes 
to keep , .. -itll the lords \\-ho enj()}eed this allcietlt prer01!a
tive, tl)3t c~uf\.·s {hol-Ild Ilot be reo16ved from tht:ir CO!lrt~. 
UJ1)cfs the party \V~S ,,-illing to export: 111011"(1£ t{) the dan
gers of an appeai ()f falft: jtlugmellt. St .. Le~·is pref~'rv~d 
the ufage (:f tllis appeal; but lIe orddinen that it fhl)~id be 
made ,vithollt a judicial conlbat, that is, ill order to render 
the change more infenfible, he {upprefTed tIle thing, alld 
continl~ed tIle terms. 

rrllis regulation \vas not llniverfally recci\'ed in tIle 
courts of thl! Jor(ls. Beaumanoirt fa}-s, that in Ills time 
tht!re were two ways of judging; one according to tl1e 
kin~'s efiablifhment, aIld the other nllrfuant to the ancient 

~ j 

practice ; th~t tlie lords \\-ere at liberty to f\)llo'", \vhich 
wa}' they pleafed ~ but ,,-hen they llad pitched upon Olle 

in any caufe, the,,- could not aftf.;r\vards }lave recG·urfe ~J 
the other. He a'dds,t that the c.ount of Clermont foUo ... !. 

ed the ne\\p praaice, \f;hile his \"auals kept to the old or,e :. 
but tllat it \\"as in his po\-.'er t() rcefiaolifl} tIle ancient prac
tice \\"hene\-er he pleufed, olilerwifc he wou.ld Ilave ll![s au,
thorit}p than his ':·affals. 

It is proper 11ere to obfer\"e, tllat J."rance ,yas at that 
timc~ d~y!dc.d into the country of the ,king's demeJ.ile, and 
that \VhlCh ,,"as called the COulltr\' of tIle barons~ or the 
baronies, antI, to make lIfe of the terr11S of St. Le\"is's In
ftitutions, illto the Cvl1tltr}' under obedience to the king, 
311d t!le country out of l!~s obedience. \\Then the kings 
made ordillanccs for the COulltry of tllc:r o\\-n demefne, they 

eIIlplo}r~J 

• Chap. 2~. art: 1 f). 3~d 17. t Chap. 61. p:l?;r 3"9. 
. • ~ S~~ n~~lrmanOlr .. O~tQntaiu';$, and. th~ innitutiu~s, b~~k i~ 

"J' a~ld ('d"r~ 

t Ibid . , 
Cl'~? t~t 11, 
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employed their OWl} lingle authority. BIlt wIlen they pub. 
lifhed an}' ordinances that concerned alfo the country of 

'their barons, thC)7 'vere made* in concert with thein, or 
iealed and fubfcribed by them: Other\·;j{e the barons re. 
ceived or refufed them, according as tlJey feemed conducive 
to the good of their baronies .. Th~ rear vaffaJs \vere upon 
the fame terms with the great vaffals. NOW, the iiiflitu
tions were not made with the ccnfent of the lords, though 
they regulated matters v.~hich to tllcm \vere of great im
portance : But tIJe}" were l·eceived only' b); thofe ;,\?ho be.
jje\red they \\yould redound to their ad\·anta~e. Robert; 
fon of St. Lewis, l"eceived them in his cou~tv of Cler .. 
tuoot; yet his vaffals did not think proper to conform 
to this praElice. 

- I ,. 

C H A F. xx~r . .\.", 

Olif{r~alions 0;' Appfal~. 

I APPREHEND, that appeals. which were taL 
lenges to a comb~t~ mull have been made irnmediatell on 
the [pot. !f t/~t Pll,.ly le:zvlJ' the court l/}ithout app~aling" 
fays Beaumalloir,+ ht Il?Jtes his appeal. Olld lhe JOlLclgl1le'l(. 

jlantls gOlJd. This cO!ltinued nill in force, even at-tet al:t. 
the refiritiions of tjudicial combatsD 

---
C HAP. XXXI .. 

The fame Suhj£8 contilzutd. 

THE villain could not bring an appeal of falre 
judgment againft tile court of his lord. l'his \\'e ICtlrn fro!!l 

Defontaines 
* ScI! the ordinances at th~ beginning of the third race in th~ (,'\Jlctlion of 

I~uriere, elpcr.ially thole of Philip Auguttus, on ccc.leiiailic jurifdit:ion, and 
that of Lewis VIII, concerning the Jews. and tbe charters rei(tled by l.fr. 
Bruffels, particularly tilH of St. I .. e,· .. is, on the lafe and recovery of lands" at o. 
the ftodal majority of young Wll111CH, tome 2. nook XXXli". .. page 35, ~t Ibio. 
the ordinance of Philip £~ug\l ilus, pag',~ 7. 

+ Chap. 63. page ~J~7. Ibid. t:hap. 61. p2~e 312. 
t SL'C the infiitlltions of ~tt l.c\\t is, boo1-: ii. cbap~ it. frh~ ordinance cf 

CharlGS VI,) in J -t53. 
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Defontain-!s,* and is confirmed moreover by the il1ftitu
tions. tHence Defontainest fays, Betw~l!n the lord and 
his villain, tktre is 11.0,'llztr )·udgt out God. 

It WiS the cullom of judicial combats that had deprived 
tIle viilains of the privilege of c1ppealillg tlleir IOld's court 
of falfe judgment.§ And fo true is this, that thofe vil
lains,i) who by charter or cullonl had a right to fight, 11ad 
aJfo the privilege of apiea1ing their lord's court of fal(e 
iudgruent, even thQltgh the peers \\"ho judged them were~ 
~endemen: And Dcfontaines i>ropofes expedients to gen ... 
i'iemen in order to avoid the fcandal of fighting with a vii. 
lain, by whom they h,.d been appealed of falfe judgment. 

As the praaice of judicial combats begall to decline,and 
tl1e ufage of n,ew appeals to be introdut:ed, it 'vas reckoned 
UI1jUft that freemen fhould have a remedy againfi: tIle in. 
juJlice of the court of tlleir lord" and the villains fhould 
llf)t ; hence, the pariiament received their appeals all the 
fame as thofe of freemen. 

C HAP. XXXII. 

2ht f.lII~ SIIhjt8 (Oll,iIlJlta. 

- WHEN an appeal of falre judgment was brought 
~gainft the lordfs court, the lord appeared in. perfon before 
Jlis paralllount, to defend the jl1d~ment of his court.. In 
like manner*" in the appeal of default of juft:ce, the party 
fumrnoned before tIle lord paramour,t brougllt his IOf.d a-
iong witll him. to the end that if the default was not prov
*ed, he might recover his jurifdiElion. 

In pracefs of time, as the praU;t:e obfer\1ed in there two 
\~ 0 L. II. Q partic~iar 

.-.; Ch:!p. 21. art. 21 and 22. 

+ B~ )k i. chap. 136. t Ch~p. 2. art. 8. ~ Chap. :1:. 3rt. 14· 
U Ilt.fontaines, Chcip. i.~. aft. 7. T;lis art:! :~ and the ~ tft of the 21Q c.hapter 

of the -,alne author heave bet". h~thcrto ",cry Iii expla;.ned. l)efootaiDes docs 
not (?ppofe t.~c jud~lncnt of tilt Jord to tt2t of the gcntlcm ... ,"" bccauf~ it w.s 
dl,,' faille thil~b; but he oppofes the com.non villaln to him w~ hold the p:-iv i. 
!l~~ uf fir:-hlin' T 

. D l" (:). 

1[ Gtn~l~nh.:n nlay be :llway:, appointed judges. Dtj;;,.,_i:1:1p cl:.lf' 21. a~t. 
i~· ft DefQntainc~, 'hap. ~J, irt~ ~1, 
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partiClaJar cilfes \V~lS hecoJnt~ general, by the introdutlion 
of all fOHS \)f appt'ah. il fet'nled \"~ry extrct~~di.nary that 
tile 101li tiJoul(1 be llhligcd to fpend his \,"I.ole lIte 111 nrang~ 
tribunals, and for other'people's affdirs. Philip of Valois,*' 
urddirled, thdt nl,ne btlt the bailiffs fhflllltl be fllmnloned ; 
a!ld \~hen tl!e lltdgC of appeals became 11i!1 more freq~entt 
the parties \\ere obliged to (lcfend tIle C!ppeal : The tacit 
of tIle judge bel"'aille that of the part}~. 

I toO&+ notice' ?lCit ill the appe31 of default of jllflice. 
the lord JoJlonly tIle pri\·il~ge ()f ha,-ing tile c&tllfe tried in 
his 0\\-0 COllft. nut if tJle }(j.r() Ilimfelf ,~as rued as pa!-
1}·,§ ,,-Ilicll was become a very COGlmOll prcltl:ce,U ne paid 
a rine of fix~~- Ji\-res to tIle king~ or to tIle paramOtlnt~ be
lore \\"110ID the dppeal was t\r()l~g)lt. t--fOIO theJ)('e arofe 
the llfa~el after Cli1peals had been ~efl{'raIJy' recci''"ed, of 
fining the lord UpOll the Clll1endnlellt of th,e fC:ltence of 
his judge: A-\n ufage ,yhich laDed a IOllg time, and 'va~ 
("onfirmed by tIle or,~inances of RouffilJOl1, but fell a\ 
lengtll to tIle grollild tllrollgl1 its o\\'n ibrurdity'. 

C If }\ P. XXXIII. 

I N the praHice of judicial combats, the perron' 
",.ho had 3)llealed utle of tilt! jlldges of falfe j lldgnlent, 
nright jofe~ his cauie by the conlbat, but c()uld not poffi. 
bly gain it. In fact, the part~· ,,-rho had a judgnlent in Jlis 
favor, ought not tll ha\"e been dt~prived of it by' another 
n)an~s att. 'l~IJe appellant tilercfore, \VI10 had gained the 
battle, \'·(\S ()Diigeu to fight like\\·j~e agaillil the ad\:oerfe par
t}- ; not in order to kI10\V ,\"llctIlcr the judgment \\-as good 
or bad,~ (for this jlldgmellt \ras \)llt of the cafe, being rc
,"erfed b,· the COlllbat ~ hut to de~erillille \\'llcliler tIle de:nand 

j , 

,,"as. jufl or llot ; and it \,9as 011 tIlis neVi 110illt tlley fought. 
}'rom tllence proceeds Ollr nlanller 01 prolloullcing arrefts t 

1Ju {Ou,~. annuls tilt tlpp~al .. . tlu (drut allnuls t/u (J1}P~t':l. 
alld [/1,' Judg1nent Q8'U.1,'!Jt U,lllCk tilt appeaL ZlJI1S brought. 

In 
* III thl~ y~dr 1332. , 
~ Sl"t.· the- iituaticn o! things in Boutilli~r's tilll~, \"ho liv~:'d in thc.~ )"llr .. 

14-02. ~()nHnC R urJl~~ Look i. PJgl'~ 19. and ~~v. 
! Sl\" "h;'l~' J~' ~ Br:\\lln;~n()!r, ch~p. 61. p:trrc 'l12, anu :318. 

I L 1 1)"} ~ y li ui~ ~ l.·!,HltJu:e" C 1:i}'. 11 .. nl. 1.J . ~ 
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In ~ff\:a, when the perron \vhu had Inade the appeal of f.lfe 
iudg'nent, happened to be overcom~, the appeal was re-
·yel·foo ; when he pro\-ed \·iUorious, both the judgment 
alld the appeal were re\·erfed ~ "fhen the)- were obliged to 
proceed to a ne,,· jtl\lgrr.Cllt. 

T!iis is fo t~r tru~, that ,,"hen the c3llfe ,,-as tried by in
guen, this lnallner of piGilOUllcing d!~i 110t take place: 
""itnefs what l\tI. de Ja Roche fla\·in* fay's, nalnei}-. thclt 
the ~)lamber cf inqueits could not ure this form at the be
gi:lning of its creation, 

C 11 1\ P. XXXiv. 

DUELS had introduced a public form of 
proceeding, f~., that both the attar k and the defence were 
equall}- knOW11. Tnt (J)ii1:rJ/ts, f-l}-s ECa!lmanoir,+ ought 
to give in thtir l~pimo,,}; ill Op~ll court. 

Boutillier~s comment~ltor fa}:s, llC halllcarned of :lncient 
praflitioners, and from fome· old manufcflpt law books. 
that criminal proceffes were ancientl}· carried 'In ill puh
lie, and in a form lIot \Fer}F different fro:n the public judg
ments of the Rom4\l1s. TIlis ,vas OWillg to their not kno\v
ing how to write; a tIling in t.hofe da}7s ,rery comnlOD. 
The urage of writing fixes the ideas, 311d preferves the fe
cret; but \vhen this urage is laid afide, nothing but tile 
publicnefs of the proceeding is capable of fixing thofe ide.as • 

..:'ind as unct;rtaint}pt In~ght eaCtIyarire in rcfpcc.i of what 
had been judged bj" \'affals, or pleaded before \1afrals, tiler 
could therefore ref'relh their Illelnor~9, e\ler}' tilne tIley held 
a court, by' what was called proceedings on record.§ In 
that cafe it \\"as Dot allowed to chCillenge tIle V{itIle!le~ tv 
combat: For then tllere \\'ould be no end of dirputes-

In pr\.)cefs of tillle a fecret form of proceedillg \\'a~ in
troduc\!d. Every tIling before hiid been public; every 

G::r ~ thing 
'* elf th~ pariit1nh!r.t~ of France, book i. chap. 16. 
t C ha:>. 61. '):' ~'!"c ~ 1 ~ . 

.& , ..... .." V 

t As H~~UlnJ!~\.;ir lays: chJp. 39. F:t~c ~oo, 
.. ) They pr~.vcd bi- V.llocfks 'hat had been al;cady done, flid~ or decreed 
l~ ~OUI t. 
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thing no\y b~came [\!crct; the int~;rrogalorics! t1ae informa. 
tions" tIle fet'xaminations, the cOilfronting of \vi:ne[es, the 
Opillion of the pllblic profecu,or; and this is the prefent 
praBice. rJ'he lirft form of proceedin6 \vas fuitab)e to the 
go,·crnment ~f that time, as tIle nc\., form ,,·as proper to 
'he go\·ernment tince efiabliOlcd. 

BOlltillier's cornmentator fix~s tIle epocll of this change 
to the ordinance in tIle \"ear I 53(). 1 anI apt to belie,ge 
tEat this change \\'.IS made inrc~m;)y, and paffcd from one 
ll'.fllfbiI' to anotllcr, in proportiol1 as the lords reJlounced 
tIle ancient forn1 01 judging, ;)Ild that derived fronl the in
ilitutions of St. Lc\t{is \\"as i!llproved. In fat), Beauma. 
noir fays,*' that \yitneffes ,,,ere pllhJicly heard only in 
cdfes ill which it w:s allowed to give pledges of battle: In 

. others, tlley ,,·ere heard in fecret, and their depuiitions 
"-ere reduced to \\"riting. 1""11e proceedings became ther~. 
fore fecl'et, \\~hen they ceafed to give pledges of battle. 

--------~ ...... --~.------
C HAP. XXXV. 

O.JC" tbe C~j!I. 

IN formrr tines no one was condemned in France 
to the pa}"rl1cnts of cofls+ in temporal courts. The party 
call \vas fufficiently punifhed b}· fentences of pecuniary 
fines to the lord and his peers. From the manner of pro'. 
ceeding by judicial corllbat, it followed, that the part}' 'VI10 
lvai condemned and depriv~d of I1fe and fortune, \vas pun
ilbed as much as he COllld be : Alld in the ot!lel' cafes of 
the jtldicial combat, there were fines fometilnes fixed, and 
fOlnetimes dependent on the difpoiition of the lord, which 
were ftlfficient to mak.! people dread the e~lents of fuits. 
TIle fame Inay be faid of Callies tl1at \'(ere not decided by 
combat. As the lord had the cllief profits, fo he ",,9as alfo 
at the chiel expenft.. t either to affemble his peers, or to en
able tlleln t\~ proceed to judgment. Bt!fides, as difptJtes 
wc:re generallf determined on the fpot, and without that in,fi-

e. llite 
.~ Ch~p. 3~. P:1h~ 2 ~ ~t 
t J.)l·fol'~taincs, i:l hi.) ClJllnf,'l, ch~? 22· art. 3 11H.1 S, and Bcau~nanoir) chap-

33- JrdlhUli()ns, b~H)k 1. chap. 9~' 
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nite multitude of ,,'rilings ~iIJicll i1ftec\\-ards foJlo"ged. there 
was no neceflit}p of allowing cons tv tIle p;artie~. 

Tile cuftom of appeals naturall}- introduced t)lat of gi\"-
ing coils.. Thus DefoJ)taine~" fd}-S, tllat ,,-hell the)- ap
pealed b~- written law, t)lit is, when they fol!o\\-cd the 11ew 
Jaws of St. I .. ewis, they· ga\-e ('ons; bt .. t lllat in the ufllal 
cullom, ",:hich did not peimit tltem to zppeCt) withollt falfi. 
fying tIle judgment, 1)0 c()fis ,,"ere aJIL1\\-ed. The}- ob
tained onl)~ a fille, ancl tIle polfcffi('ll for a }'car and ada}' ot 
the thing conteRed. if tIle caufe Vlas rcn)anded to the )ord~ 

But \v}len the number of dppcals illcreafefl froul the 
ne\\' facility of appealing;t \,-hen by the freqttent ufage 
of there appeals from o~.e court to another, the parti(·~ 
were .continually removed from tIle place of tlieir refi
rlence ; when the r.e\l," method o~ procef1i~g multiplied 
and eternized the fuits; when the art of e)udiJl~ the 
~gery jufleft demands was refined j wIlen the p~rties at laY-
knew 110\\' to nv ()nJ,~ in order to be follo,,·ed ; when ac-

J I 

tions proved deftrli8ive, 2nd Eleas eary ; '~'hell the reafons 
\\~ere loft ill whole \:"olumes of writings j when the \\"orlcl 
,vas filled with members of ~he law, who \'--ere firang~rs 
both to Jaw and juftice; when knavery found advice 
where it found no fupport; then it was necelfary' to deter 
litigious people I>y fear of tIle coIls. They were obliged 
to pay cons for the judgtnent, and for the means illey had 
~mployed to elude it. Charles th~ Fair made a gen~ral qr~ 
.dinance on that fubjea.t 

C HAP. XXXVI. 

~f tpe PuhJ;c Pro/teu/or • 

.A..s by the Salic, Ripuarian. and other barbarous 
la\.vs, cr.imes w'!re punilhed with pecuniary nnes; they 
had not m thore days, as we have at prefent, a pubJic offi. 
cer \\9110 lIas the care of criminal profecutiQQs. I~ effect-. 
the ilfue of all caufes being reduced to the reparation of 
damages, e\·ery profecution was in fome meafure ci\?il, and 

~ 3 might 
.. (.hap. ? :~. art. 8. 
+ .'\t ~n:i~n~ ',:hen thcyarc fo inclined to appcJ! .. fays Boutillit"r, S~nl!r'~ 

R,···"", "\ 1. tt t::. "'" 1 · ~.\~#.:~~ ~~,)~ 1· ,,~ . 3· p .• v. ~ n tHe Y""U lJ~.! 
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~night h~ managed by any' one. On the other hand, the Roman 
Jaw tJ:)d popular forms ff.r the profecllt ion of crimes, whicQ 
werc inconfiflent witll the office of a public profecutor. 

The Clln~)m of jndicietl combats ,\9as no lefs oppofite to 
this idea: For "9)}O is it that would choofe to m~lke him. 
(eJf ~\"ery man's champion againfi all the ,,"orlo. 

I find in the colieAion of formula, illferted by ~Iuratori 
ill the la~·s of the Lonlbards, that under our princes of 
the iecond race there was an advocate of the public*' prof. 
ecutor. But \vhofoe\"er pleafes to read the entire collec. 
tion of l}lCJ~ formtllas, \\'"ill lind there \vas a total difference 
be.t\veen thore officers and ~~Ilat \\"e no,y call the pubJic 
profecutor, our attorney generals .. our king's folicitors, or 
our folicitors of the 110hility. The former ,,,ere rather 
3gents uf the public for the IT.lanagement of pc.litica) ;Jl1d 

dODleftic affairs, than for the ci\'il. In fat't, we do Dot 
nnti in tl1efe formlllds li1at the\l were intruiled ,vitll crimi
Dd) profecutlOns. or with callfe~ relating to minors, to 
churches. or to the condition of ferrons. 

I faid that the efial)lif}~n)ent ot a public prc,feclltor was 
rellugnallt to tJle llfflgC of judicial conlbats. I Dild nnt. 
withflandillg, in one oE tllt"'fe formulas, an advocate of the 
pllblic profecutor, '\"}10 llad tIle libcrt)~ to fight. 1'iuratori 
has placet! it jnn after tIle conilitution+ of Henry I, for 
\\"hich it \\-as Inade. In this cOllftiiution it is faid, ,e That 
if any man kills his father, his brother, or any of his other 
relations, he {hall iofe their fuccemon, ,,-"hie}l {hall pars to 
tIle otlIer relations, and his O\\·n nlall go to the exchequer. t~ 
No\v, it \\-as ill fIling for tIle fuccefIion whitll had de'volv-e._ 

~d to the excllequcr, that(hc ad\"ocate of the pllblic profe-
cutor, h}r \vhom its rights \'lere defended, had tlie privileg~ 
of lighting: 1"his cafe fel] \\,ithin the general rule. 

\\1 e fee in thofe f()rlIlUias tIle advocate of the pu~lic 
profecutor proceeding againfit a perfon wllo had taken a 
robber~ but hatt not brought him bcfofe the cou~t ; againft 
another§ who 11ad raifed an infurrec1ioll or tlllnult againll: 
}le (OUllt; ag~inft anotherll \\~l)o had fayed a Inan's life 

whom 
.. Advocatus de parte puhlic~_ 
t S\!e thls con':titutlOll and thi~ formula in the fecond VO,Ullle of the hif. 

tcri~ns cf It~ly, page 175-
+ CoJlt,.Ctien of ~Iurcatori, pagf : 10.1. on th~ 88th of ~harlcmagne, book ~. 

b~ ,'.0. ~ 
t!t. ~~ . H!l:~_ ;0-

~ l~J10lh'.:1· fornlu13) ib_ pa£\.~ 87- U Ibid. page 104" 



.... 
whom the count Ilad ord~r(~:f to be ptlt to de:.,h ~ 3J;aillil* 
the Cld\-ocatc of fGlne cllllrchec;. 'Vl100l the Ct),lnt Ilad com
Jnanden to bring 3 I-obber before him, bilt hJd nut ob('~·e(l; 
a.~dinfl-~ anotllrr 'VIIO 'lad re\gea)ed the king"s (l'cret to 
IlJ-an~l"rs; againRt another who with oprn \-io!cnrc had 
;ittackcu tl.e eOlper(}r's co:nnliiTary' ~ agt!irltt an(\:her~. ""ho 
llad been ~liiJt~- of conteml)t !(l the en1pcfor-'s ref~'ril):s, and 
Ile \vas prvi'ecllted either hy the emp~r()r's advoeat,', or b~ 
tIle empCf()T Ilinlfelf, a~ainflH cll10tller ,~h() rCftlf~d to 3C

_~("pl of ~he pri)lCt·~S COllI: In fine, this ad,"ocate fued for 
things, ,~llicll by tIle law were adjllJ.~cd to the e~:cll~quer. t 

But, UI ccinlinal caufes, we nc-\-er meet ,vit!l th~ advo
cate ot the public profecu:or; not e\·en \\. here dllCls are 
ufed ;* not e,"en in the cafe of jncendi~:ies ;t nf)t e,·en 
\\,herl the juri; is kiiledt on his bellch ; not e;.-en in caufes 
:eJating to the COlldilion of perfons,~ to !ibert~! and fla\·er~· .. ~, 

l~hefeformulas are made Dot onlv for tIle la\\'s of tIle 
Lombar.ds, hut liiewife for lLe capit'ularies added to them; 
fo that lye Ila\"e no reafon at all t6 dOU!l! of tileir gi\-ing 
us the praCtice obfer\ged under our princes of .the ferond. 
race upon this fubjea. 

As tile ufage of comhats \vas become more freqttent ur.
der the tllird race, it did not allow of any' fuch thing a~ a 
public profecutor. Hence Bonti!lier, ill l~is Soml1,t R,I
r-ale, fpeaking of the officers of juflice, takes notice oniy~ 
of the bailiffs, tIle peers, alld ferjeants. 

I find in the laws'" of .. Tames 11, king of ~fajorca, a crea
tion of the office of tIle' King's attorney general, t \vitn the 
\?ery fame fun8ions as are exercifed at prefent b

4

v the 
officers of that name amongft lIS. It is manifefte,j that 
this office \Vas Dut infiituted till we had changed the forln 
of our judiciary proceedings. 

6:71 CIIAP. 

* s(~ thi-; conftitution and this formula in the fecond \'olume of ll~\! hif. 
torian~ .,{ Italy, p. 95- t Ibid. pa~c 8d.-

t I hi d. pag~ 98. ~ Ibid. i)~ge I 13. 
JJ Ihid. ~ Ihid. P~gl~ 137. * Ibid. page 14i. t Ibi\l. 
t Ibid. p(l~C 16~. '1 Ibid. pagt: 134· !i Ibid. page 107· 
~ SC~ aBo th~ InHitutit)l1s, book. 1, {:hJp 1. hook ~~, cllap_ 11. &: \ J. and 

Bea\11n~noir, chap. 61. page! 308. COlh.:crnin g the lllanl't'r in \\'hich proil'cu" 
t~ons W\!TC lll:lll;}gcd in thnie days. 

* s~ th ... lc laws in the live:; of lh~ Saints of the tllon~h Qf June, lorn. 3. 
?3gl' 26. 

t QUl continue nonr~nn fac)";un curianl fequi t':n~atur, innitl.l~tt,r qlli fJftJ 
~: (;aula~ in i,l)ia c\u'ia promovc~t al'l H,' P1"o[("(l ;.atl!r 
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C HAP. XXXVII. 

I Twas tbe fate of the inRitutions t that their ori. 
gin, progrefs and declines were comprifed wi~in a very 
{hort period. . 
" I fhaJ) make a felY rcfleflions upon tllis fubjea. The 
code" lve have now under the name of St. Lewis's inflitu. 
tions, \Vas ne\"er defigned as a lalY for the whole kicgdom, 
though ruch a defign is mentioned in the preface to this 
code. This compilement is a general code. which deter. 
~ines all points relating to civil affairs, to the dif~ofal ot 
property bylwill or ot}ler"rife~ the doweries and advantages 
()f \';omen, the profits and prerogati\·es of fiefs, and tile af
fairs relating to the police, &c. Now, to" give a general 
body of civil laws, at a time when each cit}T, town, or viI. 
lage had its ctlftoms! was attempting to fubvert in one mOr 

menl all the p"articular laws tl1at \vere then in force in ev
ery part of the kingdom. To reduce all the particular 
cuftoms to a general one, would be a very inconfiderate 
thing9 even at prefent, \vhen our princes find in all parts 
the nIoD: paffive obedience. But if it be a rule, that ,ve 
()t" ;ht not tOo change when the incon\'eniences are equal 
to the advantages, much lefs ought we to cllange 
when the advantages are fmall, and tIle incon\'cniences im
D1enfe. Now, if we attentively COll{ider the fituatio~ 
\vhich the kingdom was in at that tilne, when every lord 
was ptl'ifed up with the 'notion of his fO\Tereignty and 
power, \ve !hall find that to attempt a general change of 
the received laws and cllfi.oms, mull be a thing that could 
never enter into the heads of tll0fc wllo were then in the 
ad mini Oration ~ 

What I have been fayin rr, pro,\'es lile\\'ife that tllis c(Jde 
of iufiitutions was not confirm(.~d in parliament by the bar~ 
ons and magifirates of the kingdom, as is mentionr.(l iTl a 
rnanufcript of the townhoufc of Amiens, quoted by 1vl()nf. 
Dtlcangc~ * "" e find in other manufcripts, tl1at this code 
\vas given by St. Lewis in tile year 1270, before 11e fet 

out 
.. :Preface to the lnrututions.t 

/ 
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out for Tllnis. But this faa i~ not truer tl1~n tlle other; 
for St. Lev,-is ret Oltt llpon th~lt c:f}>cditioll in J ~69t as 
lYlonf. Dllcange ohferves; fro III ,,-hence Ile con('I'I~~, 
that this r~)()e nlight Ila\-e been pul)lifllCd in J)is ahfrnce. 
~ut tIllS, I fa}·, is impoffibJe. How c,:n St. Le,,,is he im
agined to have pitcllcd llpon tIle time of llis abfence for 
tranfa8ing an allair which ",·ould ha\'e been the feed of 
troubles, and might ha,-e produced not only changes bllt 
revolutions ? An er.terprife of tllat kind had need, more 
than any other, of being clofely rurfu~d, anrl could not be 
~hE work of a feeble re~ency, comfJofed moreover of lords" 
whofe intereft it was that it fhould not fucceed. 

Thirdly, I affirm it to be ver}' probable, th2t the code 
now extant is quite 3 different tIling from St. Lewis~s ill
llittltior. Tllis corle cites the inftitlltions; therefore it 
is a \\'ork written upon the inflitution!, and not the infti
tutions themfelves. Befides, Beaum~noir, \vIIO frequent .. 
ly makes mention of St. Lewis's inflitutions, quotes only 
{orne particular inRitutions of that princ!:', and not this 
~ompiJellient. Defontaines,+ who wrote in that prince~s 
reign, makes mentioR of the t,.yo firft times tllat J,is infti .. 
tutions on judicial proceedings 'tete put in execution, as 
of a tiling long fince elapfed. 'fhe inflitutions of St. Lew
is were prior therefore to the compilement 1 anl 110\V 
{peaking of, \vhich in rigor, and adopting the erroneous 
prefaces prefixed by fome ignorant perfons to that work, 
could not Ilave been publi~eq before tile Ian year of St. 
Lc\vis, or even not till after his deat!! . 
.: 

.: 1 

C HAP. XXXVIII. 

The fame Subjt!1 continued. 

W HAT is thi!: compilement then which goes at 
ptcfent under tile name of Le\Yis~s illfiitutions ? What is 

tllis 
~ ~atlhc\v abbot of St. Denys" Simon of Clermont count of Ncl~l!, and t!l 

~a{c o,t d(!ath, Philip bifhoF of Evrcllx, and John c?unt of .ronthleu: '; ~ 
h:1y(~ {c~n ab<r.:c in the 30th chJptcr t that tht' ~ount of Pont~lcU oppoted t. ~c 
('xl'~ution of a new judiciary 0n.\~1· in h~) IvrJ!bip. rrhis tact ~ l~i.tcd l.,~ 
j)t'iontain<.'s. 
· t ~~f~ above) chap. 30 , 
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this obfcure, confufcd, and ambiguous code, where the 
French jaw is continuaily mixed \Vlt}: the Itoman, ,,,here 3 

legiflator (peak.s, and yet \ve fee a ci\pilian, where \Ve fil'd 
a complete digefl of all cafes and points of- the ci\·il law,' 
·fo underfland this thorollghl}', we mull transfer ourfelves 
lt1 imclgination to thore times. 

St.. Le\vis, feeing the a~ufes in the jurifprucence of his 
time, endea\:"oreEl to give tIle people a ditlike to it. \Vith 
this view he made j:'~~cral rcgul~~tions for the courts of his 
deolefnes, and for tllofe (\f his barons. And ruch was his 
fuccefs, that Beaumanoir,* who wrute a littie after the 
death of that prince~ informs us, that tIle manner of judg
ing, eftablifhed by St.Lewis, obtained in a great Dllmber of 
the courts of the barons. 

Thus tllis prince attained his end, though his reg'.llations 
for the courts of the lords \vere not defigned as a general 
Jaw for tIle kingdom, but as a model which every Olle 
might follow, and ",auld even find an intereft ~ ~ following. 
}Ie removed the evil by rendering them fenfible of the 
good. \Vhell it appeared that 11ih courts, 311d thofe of 
fome iords, had chofen a form of proceeding lnore natura), 
~ore reafonable, more conformable to morality J to relig .. 
jon, to the public tranquillity, and to tile fecurity of per. 
fon and property; this form \~as foon adopted, and the 
other rejeaed.· . 

Tq i~vite \Vl1en it is improper t.O c.onfirain, to lead wIlen, 
i.t is i~p~ope~ ~o ~ommand, is the higheR point of ability. 
Reafon has a natural, 11ay, it has even a tyrannical. 
f\\Fay ; it meets with refi fiance, but this very refifiance 
t·orms its triu~ph ~ for after a plort ft~'uggJe it forces all 
entire fubmiffion. . 

St. Lewis, in order to give a difiafle of the French jurif .. 
prUdel)Ce, caufed tbe bQo1ts of tile Romau la\\' to be tranf. 
lated; by which means they were made knowll to the 
Ja\\ryers of thofe times. DefolltaitleS, wllo is the oldeft+ 
Jaw ,vriter we hav'f, nlade great ufe of thofe RomiJn lalvs. 
His work is in fome meafure a refult of the ancient Frencll 
jurifprudence, of the laws or inftitutiQn$ of St. Lewis, 
and of the Roman Jaw. Beaunlanoir made very little ufci 

of 
* Chap. 61. page 309 . 

. + ~le. fays of billlfclf in his prologue, .V"s lui ':]1 prit cnq!~~s m~)£J ,ett~ (~l~r: 
dJllt )'tJ,l. , 



of the latter j 11Ul Ile reconciled tl1e ancient French )clWS 

lvith the Il'guJations of St. Le\\·is. . 
1 I)av{~ a notioll therefore, that Ille law book~ known by 

the narne of tIle Inflitutions, was COlllpiled by fOlne bailiffs. 
,vitll tIle fdnle defign as that of the autllors of thofe I\VO 

lr()rks, alld efpcciall}:, of Dcfontain~s. rfhe titie of ,his 
work nJentions, t!lat it is \\"rotc accorJing to the ufage of 
Paris, or Orletl11S, anti of llle court of baron}· j and the 
prealnllJe fa,,·s, th:lt it treats of the ufages of the "'hole 
.kingdom, alld ()f .:\ JljOll, Clnd of tIle court of !laron}·. It is 
plain, tllat t)lis \vork \\"<tS Jna(le for JJdris, Orleans and 
i\njou, as ll,c \vorks of BeaulnaIloir and Defontaines were 
made for tIle countlie~ of Clermont and Vermandois ; and 
as it appears fronl Bcallmalloir, tllat divers laws of St. 
~e,\·is had beell received in the courts of baron)·, the com
piler "las in [he right to fay, tllat this work related alfo to 
tbore courts. 

It is manifeft, that t!1e perron \vho compored tlJis work, 
co!npijed the cufiorr.s of the COllotrJ·, together '\'"ith the 
Jaws and inflitutions of St. Le'\vis. Tllis is a \·erv ,yall-l. , 
able w()rk, becaufe it contains the ancient CllfioJn of Anjou, 
tIle inftitutions of St. Le\¥is as the)' '\~ere then in ufe ; and, 
in line t the \\,hole praaice of the anci~nt Frenell law. 

Nothing can be fo vagt~e as the title and prologue to 
thofe inllitutions, which mull certainly ha\'e been foined 
jn by fome ignorant hand. At tirft, they are tile ufages of 
Paris, of Orleans, and of the courts of barony; after\-\rards 
they are theufage$ of all the temporal courts of the kingdom, 
alld of the pro\1oftfhip of France; at length they are the 
ufages of the whole kingdom, and of Anjo~, and of the 
courts of barony. 

I fancy that St. Lewis caufed this work to be undertak
en, and that it \vas fillillled by his fucceffor. One or both 
of tllofe princes ordered fome cufioms of their delnefnes 
to be reduced into writing; and be~aufe tllefe cufiolns 
were there confounded with tIle la\vs lately made of St. 
Le,vis, the work was called St. Lewis' infiitutions. In 
faa, fo great a name rnun naturally have given it a fanc-. 
tion. All this was publifhed under a general form ; 
and the whole affair was moll prudent1y managed. By 
reducing them into writing, they became more known; 
~ncl by giving them a general form, their ufe was more 

extended~ 
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extended. The laws of tIle kingdotn ,rere at that time 
nothing elfe but the cuftoms of each place retained ill the 
memories of old lnen. In this general infufncienc)·,e,tlcrv 
one ltiight lind in the neW' code what was wanting in thole 
J,]\\"~ ; this '~as a fouree from whence they might a)) draw. 
·rh~ difference between this '-Iork, and thofe of Dtfon. 
nines and Beaumanoir, is its fpeaking in imperative terms 
4S a legiflator ; and this might be rigllt, as it was a mix,-: 
iure of written cuftoms and la\\"s;) 

C HAP. XXXIX. 

THERE was an intrinfic defea in this compile~ 
ment; it formed an ampllibious code, ,vhere tIle F rencl~ 
and Roman laws ,~ere mixed; and \v}lere things ,vere 
joined that were no way' relC!tivc, but often contradiao
f}' to each other. It is impoffible to form a good f)·ftem 
of la\vs from two contrary 'digefts. 

I am not ignorant that the Fr~tlCl1 courts of ,-aifal& or 
peers, tbe judgments without power 0.£ appealing to anoth .. 
er tribunal, the manner of pronouncing fente~ce by there 
words, I condemn,*" or I aifo/vt t had lome conformity to 
the popular judgments Qf the Romans. But they made 
very little ute of that ancient jurifprl1dence; they rather 
chore that which ,vas ~fter\yards introduced by the empero 

ors~ and employed it through the \\'"llole cOll~pilement, in 
order to regulate, limit, correa and e~tend t4e Fre~ch ju-
~ifprudence~ , 

St.' Lewis, as lye haye already obfcrved, had caufed the 
\VOr ks Qf J uilillian to be tranflated, in order to gi\·c credit 
~o the RlHnan law. It \~·as foon taught in tIle f~hools • 
for they liked it better in its natural form, than in the dif .. 
figure(} !hape in \vhich it appeared in the Ilew code. 

Befides, tllis compilement made hy decrees in refpea to 
{everal things that no longer exificd, {uell as tIle judgnlent 
of peers, j udicial combats~ private wars, the flavery of the 
Jews, the crufades and bondmen. And as the following 

•. Inflitutions, book ii. ch:tp. J 5. 
age $ 
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3g~s were remarkahle for changes, the more changes they 
made, the more the}' Jlad occafion to 111ake; fo that tllis 
code was aJ\\'ays lefs fitted to the aflual nate of things ef
pecially as the local difpofitions contained ")lerein \\'crc (!I. 
fo changed. 

Farther, tIle jttdiciary forms introduced by St. Lewis 
fell into difufe. Tllis prince 11ad not fo much in \,iew the 
tIling itfelf, that is, tIle beft manner of jtldgil1g, as the beft 
manner of ftappl),"ing the ancient praflice of judging. l"he 
principal lntent ,vas to give a difrelllh of tIle ancient jurif
prtldence, and the next to form a ne\v one. But ,,,hen 
the inconveniences of the latter appeared, another foon fue. 
ceeded. 

"fhe inftitutions of St. Le\\?is did not tllereforc fo mIlch 
change the ~"'rench jurifprudence, as tl!ey afforded tIle 
means of c11anging ~t; they opened ne\,,' tribunils; or 
rather W3\-;'S to come at thetn. And \\·hen once the accefs , 
was eat)- to that which was \pefted ,~ith the general author-
ity, the judgmellt5, ,vhich before conftituted onlyt the uf
ages of a particular lordfhip, formed an uni\-erfal digeft. 
By means of the infiitutions they had obtained l{eneral de
cifio&ls, l\-hich ,\l'ere entirely wanting in the ~ingdom ; 
\vhen the building was f~tlilbed, they let the fcafrold fall 
to the groun<!. 

Thus the inftittltions produced effeas \\"hich could hard
ly be expeaed from Cl rnan~rpiece of legiflation. To ~)re
pare great changes, fometlmes whole ages are requift:e ; 
the e\?ents ripen, and then the re\~oJution~ fucceed. 

The par:iam~nt judged in the laR refart of almoft all the 
affairs of the kingdom.. Before,* it took. cognifance onl)t 
of difputcs between the dukes, counts, baroI!~, bifhops, ~b .. 
bots, or bet\veen the kin~ and his \·affaI~.t ratller in the 

t..A 

relation the)~ had to the political, th~n to the cl \-il order. 
The}' were roon obliged to render it permar~ent. "\,"hereas 
it ufed to be held o!lly a few times in a y~ear; and, if~ fint~~ 
a great nltDlber \v~re created, in order to be fufficient ~()r 
the decifion of all manlIer of caufes ... 

No fOOilf:f was the parliament become a fixed boo)·, thdn 
the)' f)cgan to compile its decrees. jolt" at Monlu:, uodc! 

the 

.. S« Du TiBct tln the court of ~n, Sre.alfo Lxochc.' F1aU\,_~ !.~ ,»~ 
~ Bud~u~ and P~~lJU~ .+:lllilit:s. 

t Other cat:fcs "-Cft dc,id:;d h}· the ('r~.:l~~- :ri~~:l.:~ 
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the reign of Philip the Fair, made a colleaion ,,"hich at 
preferlt is kno\vn by the nam'! of the Oli,1j resi11ers. 

C HAP. ;~L. 

I. 'WII., lV ••• rr ,6~ 7ud;':~9 FerMS ':!~tr~ "~rr'~:,":·;Jtf."or. ti~ [)~. 
f~t-I.'~. 

BUT hO\\' comes i~, bme wiH fCl\'. ~hat when the 
inllitutions were laid aiide. the itldicictl f()~:ns of ,lIt: Cdnon 
Id\V Ihould be preferred to thofe of r}l~ Ronl~'n! It ~\·,tS 
becaufe tlley bad confl~ntl}'· before tileir ('~~cs tbe ecc!ffidf
tic courts, \\"hich followed the forols of the callon Icl~ .. "'s 
and thc)p kne\~ no COllet tilClt foIJo\\-ed thofe of the ROlllan 

la,,·. Befides, the limits of the fpiritual and tempt~ral ju
rifdiaion were at that titne ,"ery little k.nO\\"ll: l--hele 
were* people+ who fm:d indlH'ere~dy, and c~ufes that 
were tried indiffef~nti}" in eitbf!F court. It ieenlst as if 
the teulporal jurifdic1ion Tcfer\,.ed flO oth~r cafes exclufive .. 
ly to itfelf, than the judgment of feudal matters.§ alltl oi 
crimes committed b\~ )~\·meD, in cafes not relalll!g- to re .. . '" -
ligio!1. For,H if on tIle account of conventions and CUl~traaS. 
t!ley had occafion to Cue in a templ~ral courtJ the parties 
mi~~t, of their own accord proceed before the fpiritual 
courts; and as the 14l!ter had not a PQ\,'er to oblige the 
tempora! CQurt to execute tIle fentence. thi:Y made people 
cbel' bv m"lns o~ .. exconlmunicati~ns. UI.der thofe cir-. .. 
cllmftances, \,-hen they \\-antol to change the courts of 
proceedings in the temporal courts, they t()()J:. ti!:lt of the 
fpiritu'll courts, be~aufe tlley~ koe\y it; and did r'ot nled. 
die ,,-ilh that of the Romail la\\f, becaufe they \\-ere ftra'lg
ers to it ; for in point of praaice. peopJe kne\v onl}' \Vllat 
is prat1ifcd. 

CH.,\P. 

• Bcaum2noir, chap_ 1 t .. p .. 458• 
+ Wido\\"s, croi:\.~, ~c. B':':~~.J~tti,·, (4ap. t I .. t. Sa. 
t Sec thr: who!e 11th chap. (\1' lkaumanoir. 
\ 1'he {pirit\l~l ~uuru ~d e\'~n !rt,J !It,ld of th~tc, cn:ltr th~ prtte~t of tile 

oath} as I:\ay be ft.~ by th~ f .. ,uous C,lu\:Uldat ~t',';~a Pi!ilil) .\a~ullus. Lbe 
cltrg~· and the blfons, \\"hich i~ (~und in th~ orJi&l~ncc:a 0'" Laulicrc. 

U BcallJNDoir, chap.. 11. pa,( 60. 
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C HAP. XLI. 

J1MX a"tI .'t.,jllI~ of ;6~ Eccl(J;(lJ;~ alld Y'lIIp.:-:r41 J~,ijdi .. rj'ioll. 

THE civil power being in the h~nds of an infilaite 
number of lo:-ds, it \\'"3S an cary nlatter for the ecclefiaJl ~c 
jll~ifdiaion to gain e\-ery d4}'" a greater extent. But as tlll~ 
~cc lefiaflic co llrts weakened thofe of the lords, and COll
tribllting tllcret y to gi\'"c flrength t\l the royal jurifdiclion, 
the Jattt."r gr4duc.Jly checked the jurilaiftion of the c)erg}·. 
1'"ne parlianlent, ,,-hich ill its form of proceedings had .I .. 

dopt~d \Vll~tever \~.s good and ufeful in the fpiritual 
cuurts, f'OOl1 percei,-ed nothing elfe but t11~ abufes which 
had cr~pt illtC. thofe courts; and as the ro~!'aJ jurifdittion 
~ined gro\lnd every day, it gre\y ~\·ery day more capable 
of correcting thofe abufes. In fail, tlle}- \vere intolerable; 
.nd witbolll el,umer~ling them, 1 {haJI refet* the r~ader to 
B~aulnanoir, to BGutillier, and to the ordirlan<:es of our 
lings. I {hall melltioll only t~·o, ill which tile public in
tcreft 'v~s more dirett~v concerned. Thefe ab~fes we 
know by the decrees that reformed them: They had beep. 
illtroduced in the times of ti'e darkeft ignoraIlce, and llpon 
the breaking out of tile firft gleam of light, tlle)p vaniflled. 
B)1t the filellce of the c)erg}~ it may be prefllmed that they 
fOf\yarded this reformatiorl; \,-Ilich, confidering the na .. 
ture of the human mind, deferves commendation. Every 
man that died \vithout bequeatlling a p~r' of hi~ cRate to 
tIle church, which '~as caJJed d}"ing w!'lkout lo'!!:~(liOllt ,vas 
deprived of the facrament, arld of Cllriflian burial. If 
he died \vithout makillg a will, Ilj~ relations \\"cre obliged 
to prevail UpOil the biiliop, that he \\rould jointly '~~9ith 
them name proper arbiters, to determille wllat fum the de
cf!aied ought to ha\·e given, in cafe lIe had made a will. 
feople coulel no~ lie togetller tll~ firfl nigllt of their nup
tials, nor e\"ell the t\\'O following nigllt~, Yt"ithout Jla\"ing 
previou{l~~ purchafed lea\\"e ; thefe indeed were the three beft 
nights to enoofe ; for as to the otilers, they were Ilot worth 

, nlllch. 
• See B,)utillic.'r. Somme Rurale~ tit. 9. what pcrfons are inc~pablc of 1 ui"~ 

in ~ temporal court; and B~aumanoir, chap. t 1. p. 56, and the rc~~t1at!')!lS ot 
Philip Au~uftus upon dais iubjctt; QS alta the r~gulatious b(.~\jeell Phihp 
A~gtlfius. the clergy and the buoni. 
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much. j~'1 !llis ,,'"as redrelfed bv tIle llarJiatnent: \\Te 
find in the -glofiary of the r-r~nc1i Jaw, by Ragan, the ar ... 
ret \Vllic!, it pllbliihedt againd tbe biJllop of Anliens. 

I return to the bt'gil~niug of my chaeer. \Vhenever we 
ohf~r,·e, in all}' age or :;ovt-rnment, t.~e cifferen~ bodies of 
tile {late endt:a\·orillg to jDcre~fe their authority, and to 
take rarticular advantages of ~ach otl:er, we ihould be of. 
ten minal~11, were \ve to confide..: theIr encroachlDents as 
an evident ~~Jr k of their corruption. T!lTOUgh a fat.ality 
infeparable from human n.lcre, mooeration in great ruen 
is very rar~ i and a! it is alwa\"s muell e.fier to Dllfh on 

./ . . 
force il) the direCtion i!l which it D10\-eS, than to !lop its 
mG\eme..nl ; fo in t~e fuperior clafs of the people it is lefs 
difficult, ~rhaps to find men extreme)· virtuuus tllan ex
treme)}' prudent. 

The foul ff!~ls fuch an ~xqtlilite pleafure in domineer. 
in" ; even thofe ~"bo are luvers of \,irtue a)-e fa ~xceffively 
fo~ of themfelves, that there is no man fo happy, as not 
ftill to have reafon to mifullft his honeft intentions; anti 
iDdeed our aEiions depend on fo many thi~gs, tlwt it is in. 
finitely more eafy to do good, than to do it well. 

as > 

C HAP. XLII. 

rk R~ir:J.l.rlb~ R~.tllI L~u. "lid th~ Rcfl4ll tllrl-tlJj:-Cht:lIgt 
.. is t!:~ 7j'i6f,11fals. 

UPON !!'e difco\'ery of Jufiinian's digeft ta
wards the ~·ear 1137, t!le ROlllan ia\.., fcemed ,0 il1e out of 
its allIes. SchooJs \\"ere then efiablilllcd in Itit~,., \\-here it 
W~~ publicly taught; they had already the ju{!:nian cooe, 
and lbe r.('tvcl.J. I nlr..ntion~d before, that this code Ilad 
been to ~;;t\"orably received in that country, as ~o °eclipfe 
the la\v ot the Lombards. 

The ItaliJn dotiors br(lllght the Jaw of .J uflinian into 
France, \'{here the}p had onl}~t tlle l"heodofian t'-'de ; be

cau[e 
... 1ft tL. .. ,.-If" r.~ T jG ,.".~ ... -••• "". , ,-. . • ... . • , lie .\ ....... ~((t. •••• ,.:-·,c ,._ .. '-,,:.: ...... J • 

... -rhr :qth ,)f ~f~r\:h, :.:~'1~ 
t 1\\ ltaiy t~ ... y h)n,p,,\ .. ~j . .fl~;1il!i-'!: .. $ COJl"; h~r.(l" p,)p: Jc~n \~IIJ .. ,:~ h: .. 

~,~I~ll!:.u\.Ql\ pnbliUt«i ~(,-~f ~i:t' !)~l.oJ (.)f -rr~Ic., .. ,r,;lk~ l\l~l~i\ln of .his C\l~C, 
~Ul ~c~\lf\! it \\.~ ku,,'\\"n in r~'~n~~l b,.t ~~.~.be kG~'\· .~ ~'nlt~l) and h4~ 
'_\~~~Ql\ ""~ iC\aqa1.. 
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cauie Juftinian's la,v! were not made* till a:ter the fettle4 
Illent of the barbarians in Gaul. ~l~his law met wit~i fome 
oppofition; but it flood its ground, IJot\\'ithftan(ling the 
e.xcoDllnunications of the popes, \vho fUIlportedt tlleir 
o,,·n canons. St. Lewis end~8\"ored to brlllg it into rea· 
pUle by the tranflatioll~ made b}' his orders of J uflinian's 
works, which arc fiill in manufcript ill our librdrics; and 
I have alread}9 obferved, tllat tIley made great uie 01' them 
in compiling the II! fiitutions. Pllilip tIle Fair+ (.Jrdered 
the laws of ,J u {tinian to be taught, only· as written rCdfofJ; 

in thofe provinces of t"rance that \verc gO\9Cflled by cuf
toms; and they '''ere adopted as a la'" in thoie pro\-inces 
wlJere the ROillall Ja\v llad been received. 

1 have alrca(iy tdken notice, that the In:lnner of pro. 
ceeding by jti(~icial cOlnbat 9 required \'ery little kno\¥lcdge 
in the judges; difptltes \vere decided acc()rding tu the 
ufage of each place, 311d purfllallt to a few fimple cuiloms 
received b)· tradition. In Beaumanoir·s time§ there \\'ere 
two different \va}'s of admilliftering ju'li~e; ill fome places 
they tried by peers,lI in others by bailiffs: In follo\\'inc~ 
the firfl \\tay, the peers ga,ge judglilent, ~ according to the 
ufage of their court; in the fecond it \\"as tIle pTvde.r hom
,'n~l, or old ftlCO, \,,,ho pointed Ollt this fame ufage to 
the bailiffs. This whole proceeding required Ilcit)lcr learn
in~, capacit} .. , nor fitldy·. But \vhen the darl: cl)de of tIle 
inflitutions made its appearance, wIlen tIle l{oman law 
,,'as tran£lated, and taught in public fchools, Wllt'll a ce~
tain art of procedure 3tld jurifprudence began to be formed. 
when praElitioners and civilians were f(}?n to rife; tIle peers 
and the prodts hDI"ints were no longer capabJe of judging: 
FI'he ~ers began to \\·itll(ira,v from the lords' tribunals; 
and the lords \~ere very little inclilled to dlfembIe tllem ; 
efpecially as the ne''{ form of trial, ill1tead of being a 
pompous atlion ag}'eeable to the nobi}it}r~ and intercfting 

'lOL.l1. It to 

it nil empcror·s code ,,-~~ pub!inl~d to\\-:lrus the y~a7 .530. 
t L'ccfl:tals~ bO(Jk 5- tit. de pri vi !-:gii \ ~ capi t~ ru per 1 pt.'C ulfJ. 
t By a charter in the year IJ l.!!o in fC1\'Or of the uni\gerJity of Orleans, quot. 

tel b\" Du -ri1!ct. 
~ CUfiOD1S ot Btau\·(~ifis, ch?p. 1. of the office of b~iliffs. 
U .t\mong the (ol!unon ~()pf~ the burghc.:rs ,..,·cn; tri~J by ~:lr~t.frs, ~nd the 

ft.\lC.latory tenants wer~ tried by 0;1\.' ~nother. Set' }."\ 1'ha\lmail~~rc, c~a~. 19-, 
'1 Th\l~ all requctls hc~an with th<!ic \";ords. "My' Lord J,algl".. It IS 4. utA 

tom:lry th:\t in yuur court, It &c. :l~ :\p~;\rs trvm tht"\ Iornlwa qnotcc1 by Bou-
ti1~i(r, ~Ulnme P.ll ri'lc, book 1, tit" J \ • 
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to a warlike peopl'!. was become a courfe of pleading. 
which thc;.y neither underfiood, nor cared to I~arn. The 
cuRom of trying by peers b~gan 10* be lefs tlCed ; that of 
trying by baiJiffs to be more fo : The bailiffs did not give 
tjlldgment themfelves, the}' fummed up the evidence, and 
pronounced the judgment of the protits Izominu; but the 
latter being no longer capable of judging, the bailiffs them
felves gave judgment. 

Thi$ was elfe8ed fo much the eaGer, as they Ilad before 
their eyes the praftice of the ecclefiafiic COllrts; the canon 
and new civil Jaw both con~:urred alike to abolifh the 
peers. 

Thus fell the Ilfages hitherto con{lant~y ob(erveu in the 
French monarchy,~ hatjudgmentfhould Dl)t be pr(Jnounc~ by 
a fingle perfon,as ma}' be feenintheSalic Ifj\~, the-Capitu .. 
1aries, and in the firft t1aw WT!ters under the third race. 
Tbecontr~y abufe,which ohtainsonly in IOC41 jurifdiSions, 
has been moderated, and in (olne mc:afllre redreffed, I;y in
troducing in many places a jitdge's deput~', whom he con. 
fults, and who reprefents the 311cient p,od~s h01lli"ts ; by 
the obligation the judge is under i)f taking t\\90 graduates. 
in cafes that deferve a corporal punilhmelll ; and, in fine, 
it is lleC'omc: of no mannef of effea by the extreme facility 
of apI)eals. 

CHi\P. 

4 The change ~~s inlenfible; "Itt m~t will'l trials by peelS n'ftl in &u ... 
tl11i('r's tinl(l, " .. ho lived in the yor J -103, which is tll.: d3~ 01 his " .. ill: But 
nothing but feudal matters Wei\! tric:d allY longt:r by ~ pt.~!'S, Boutiili~:, 
book t _ tit .. 1. p. t6. 

+ A~ appear:) by t.~ formula of the l~tt~rs which th(!ir l!')rd ufed to g!V~ 
th(!1l! q-aotcd by Boutillicr, Somnle Runlt', boo;" 1 .. tiL 14. \\9hich is prov
ed like\':iic by Bcaumancit, cuftom of ~\l\·nij!s~ chap, \. nf the h3ili:t~ ; tl:c:v 
only dir~aed the prt>cte<iings: ;. Th\! hailiff is obli~cd JH t:'l,-" prel~ncc: (\"f 
the peers to take do\vn the: words of thol~ who plead, CluJ to aIk. the parti~ 
""hether they are willing to ha\'~ judgnl~llt ~i\"~n according (0 tilt:- r~~i'on~ al
leged : And if they fay, Yes, n1y Lord ; th~ h~iliff ought to oblitie the pel''S 
to give j udgnlcnt. " See aBo the inftitution.; of St .. Lewis, book 1" chap. 105. 
and book 2. chap. 15. 
• ~ ~ulnanoir, chap. 6j. page 336. &, ,hap. 61, & p(l~e 5- & 316• :r~ 
InftltutlollS) book 2. chap. 1.), 
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C H ~\ P. XLIII. 

n~ fallU SlllJj£~Cf c,",inlltd. 

THUS there was no law to inhibit the lords from 
hoJding their courts themfelvt-s; no law to abolilh the 
luoBions of their peers; no lal'; to orrlal.l the creation ot 
bailiffs; no law to give them the power ofjtldging. All 
this was effe«ed infenfibly, and by the very neccfli!y IJf the 
thing. The kno\vledge of the Romall law, th~ arrcts of the 
courts, the ne\\f digeft of the cuftoms, required a ftud}~ of 
which the nobility and illiterate people were incapable. 

The only" ordinance ,~e have upon this fubjetl, is tllat 
which obliged tile lords to choofe tlleir bailiffs from among 
the laity. It is a miftake to IOi)~. upon this as the Jaw of 
their crt!atioll ; for it fays no fuch thing. Befides, it fixes 
,,·bat it prefcribes, by l!Je reafons it gi\ges: To Ih~ ~nd that 
tnt "ai/iff.> may k fJuR~dt for tlu;r prtvtlricatiolls, it iJ 
flUdfd? tltal tlltl Dt talm.lrom tnt ort/tr- of tht fairy·. The 
immunlties of the clergy ;0 thofe days are well know·n. 

\\:r e mutt not imagine that the privileges \vhich the no
bility formerJyenjoyed, and of which they are no"! diveft
ed, were taken fro:n them as ufurpations; no, Inany of 
t~ofe privileges were loft through negle8. aud o.thers were 
gIven up, becallfe as various cbanges had been Introduced 
in the coulfe of Co many ages, they were inconfinent \vith 
thofe changes._ 

F 

C HAP. XLI\'. 

Of Ib~ Pr~y by WiIIl~JlLS., 

THE judges who had no other !ule to go by than 
tIle urages, inquired \·ery often b)· \vitneffcs into ever}
caufe tllat was brought befor~ them. 

c::r 2 T11~ 

• It \\"3S publir.\~d in the ~r I ~a7 .. 
.&. l"\ il ilJi dcliD'l uant, f.lperio~ lui poffint anim3dvT-t;~ U~ eoid~m. 
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The llf(1ge of judicial combat~ b~ginning to decline, th~y 
made their inquefls in writing. But a ',:~rbal proof com. 
mit.:ed to \vriting, is never more than a verbal proof; [0 
that this only increafed tIle expenf~'~ of la\y proceedings. 
R.egulations were then made, which rendered moll of tllofe 
inquefis* ufelefs; public rcgifiers \vere efiablifhed \\,llich 
afcertained moil faas, as 110bility" age, legitilllacy and 
marriage. \V riting is a witnefs \rery llard to corrupt; the 
cufioms were therefore reduced to writing. All this is 
very reafonabJe; it is much eafier to go and fee in the 
baptifmal regifier, wllether Peter is the fon ot Paul, than 
to prove tllis faB: by a tediolls inqllefl. \\Then there are 
a great Illlinber of ufages in a COl.Ultf}·, it is nlllch eafier to 
write t~lenl all do\vn in a code, than to oblige individuals 
to pro\"e ever)' ufage. . At length the fatnotlS ordinance 
'vas Inade, \\1}lich prohibited tIle admitting of tIle proot by 
witllefics, for a debt exceeding an 11t!n(lred li\'res, except 
there was the begilll1ing of a proof ill writing. 

- > ---: 

C HAP. XLV. 

Of tbe CUftOll1S of l"ran(~ • 

. FRANCE, as we have already obferved, Was go" .. 
erned h}~ llnwritteIl cufionls ; and t11e partictllar Ilfages of 
ea ell J 0 r d fh i p' con fi it lJ ted t IH~ c i \' ill a 'v . E \. e ry ) 0 r d fh i? 
11ad its ci\'il la\v, according to Bcallnlanoirt and [0 partie'. 
ul~r a law, that this author, wh() ·is ]ookc<l upon as a IUlni-
11ary', and a t;er)r great ]unlinar~·, of th()[e times, fays, he doc.; 
not beiieve that throughout tIle \vhfJle J~ingdoln, tllere 
\'·ere t\V() lordfhips entirel)' governed by the [atTIc Ja\v. 

This prodigious diverlit)y llad a firil and fecond origin. 
\Vith regart! to the firft, .he reader may recollect \Vllat -has 
been alread}r f£1id cOllcerning- it in the tchc1ptcr of local 
ctl {loms ; ~ln{l 2S to the fecond, \Ve meet \\' it 11 it ill tile lii f. 
ferent events ot lega J dlltds; it being natllral t,11at a con
tinual [cries of fortuitous cafes mull have been produRive 
of ne''.' ufages. 

oW See in \vhat n1anncr Clge and p'Hcnt~gc \\rcrc proved. Infi:tution, b'Jok 
i. chJp. 71 , 7 '!... • 

+ Prologu\! to the cui1.()ln of llcauvoifis., ~ Ch~p. 1.'2, 
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The.fe cufloms "·cre prefervcd itl the menlOr}· of old 
men; but infenfibly Jaws or written cufloms \\'crc formed. 

1. At the cOlnmenccnlcnt* of tile third race, the kings 
gave not only particuJar chart~rs, but likewife general 
ones, in the Inanner above explanied; fuC'h are tIle inflitu
tions of Philip Augu(lus~ ancl thofe made by ~t. Le\vis. 
~n like mann.er tIle great \tdffdls, ill concurrence willl tIle 
lords wIlo held un4er theln, grallted certain charters or ef. 
tabli{ptnents, according to particular circuHlflances, at the 
affizes of their ducllies or counties: Suell \vere the affizes 
of Godfre}r Count of Britanll}', on tile clivifion of the no
bles ; the cGfloms of Normandy, granted by Duke Italph ; 
the cu noms of Champagne, gi veIl b}p I~ing 'I'Ileobaid; the 
Jaws of Simon count of l\Jontfort, a~d others. This pro
.duced Come \vritten la\vs, and even Inorc general ones t,han 
thofe they had before .. 

2. At tIle beginning of tIle third race~ alrnoR all the com .. 
mOll people \\'cre bon4men; but there '-.\'ere fcveral rea
fans ,vhich determined afterwards the kings aIld lords t~ 
enfranchife them .. 

The lords, b}' -.enf~an.chifing their bondmen, gave them 
propert)7; it \vas neceffary therefore to give tl1em civil 
Jaws, in order to regtliate the difpofal of- that propert}.,. 
The lords, by enfranchifing their bondmen, deprived them
{elves of their rropert}'; there was a neceffity therefort! of 
reglllating tIle rights which tl,ey ~ererved to themfelves, as 
an equivalent for that propert}' 3 Both thefe ~hings \vere 
regulated by t4e charters of enfranchifemeIlt; thole char
ters formed a part of our cu~oms, and tllis part was reduce 
~d to writing. . 

3. Under the reign of St. Lewis, and of the fllcceeding 
princes, fome ahle praClitioners, fucll as Defontaines. 
Beaulnanoir, and ot11ers, committed the CUfiOlllS of tlleir 
bailiwics to writing. Their defign was rather to give the 
courfe of judicial proceedings, than the ufages of their 
time, in refpea to the difp()fal of property. But the whole 
IS there; and though tllcfe particular auti10rs have no au
thority but wl1at tiley o(rive fronl the trutll and notoriety 
of thf> things o they (peak of, yet there is no man?er o~ 
doubt b,ut tIley contributed greatly to the refioratlon of 
our ancient Frenell la\v. Such \vas in thofe clays Ollr con!
JIlon ,fa \\r. 

~3 ~~ 
.,. S"'f.~ the ct;)llcttioll of ordinance, by Lauricrt 



TIlE SPIRll"' 

\\-c ar~ (orr.e no\~:o the grand ~pOC}'3. Char!es '-II 
and Jlis fUCCC{fOT! C3li{~\.1 tile ditl~r('n', Ideal cufloms 
throcghol)t th~ ki:lgdolTl to be redul~d to ,,-riting. and 
prefcTibed fet forms- to be obf~r\'ed elt their (jigetling. 
1\0"" as thi~ \l~~t'1Iin~ \V4.lS m,lde thrut:gh all the pro,"ince5. 

~ - , . 
~nd as pecple came from t~ach lordfhip to deCaJre 10 the 
~cl.erJl dffem!>ly of tll~ pr.)\"inr~, the \\-rittell or tll1\\l'rittell 

\!1~g~s {\f e?,ch pi.lce, CIld~a\'or$ \~rrt' uf~d to r~nder 'he 
cuftoms ~-:ll)re gt-neTa!. CAS nue h as po:!'i bll!. ,;\·ithout inj Jr
ill?! th~ in teTe!} of i nd:'.' idu.) Is ~ ,~·hil h \\'ere car~f:J! I y.:f rare. 
fervlllJ. l'}lt;s our cuilvfl.~ Cl!~unled tl1ree cllaraftcfs; 
lhe~· \\'ere c0!T1mitted !(l \\"riting, the)r were Inace more 
genaal, and they ret:c:ived the ilo1mp of the lllyal a~:~hor
ltj .... 

1\Iany' of there cllf10ffis ha'=-ing been, digei1ed anew t fe,"" 
~ral chang~s were mide, either in !llpprefling whatc\"er 
~'as incompatible ,,·ith tIle 4lclual pr~[tice of tIle I a,"· , or 
in adding fe,'eral thi!1gs dra\vn from tlli~ prattice. 

Thollgh the common Ja\v is c()nfiticred aIllollgft us as in 
fome meafure oppofile t() tIle Roman, illfomuch that tllefe 
t,\,O t:l\VS di,,'"it!e the different territories; it is, not\vith. 
{landing, true that ievelai regulations of the Roman la\Y' 
eJ1tered into our cuftoms, efpeciall~,... ,.,..hen they' made the 
ne'\~ digeil's at a period of time tlot \·er}~ diilont from ours, 
,""hen this l(l'\v '\"as tIle principal filld~· of all tllofe ,\9}lO 

were defigned for civil employments; at a time when it 
\\'as not ufual for people to boaR of not knowinr; \vhat 
it ,vas tlle!f duty to XIIOW, and of kI10\vil1g wilat tlley 
Ougl1t 110t to kllO\V ; at a time wIlen ~ quicknefs of under
flanding was made more fubferviellt to iedrning, than pre. 
tending to a profeffion, and wilell d continual purfuit of a. 
nlufements \\"as not e,7en the cllaracierifiic of \v(~mcn. 

"That has beer. hitllertO [aid of tIle formatLon of our 
t~i,·il la\\rs. feems to lead n~e naturally' to gi\,c alfo the the .. 
()ry' of our political laws; but tllis \volJld be too great a 
'\1'ork. I aiD like that antiquarian, 'filO fet Ol!t froln. his 
~'~"n (;[,ulltry, arriyed in Egypt, call an c}re on the pyra. 
~nlds, and retufl1ed llome. 

BOOK 

* Thi" \\9as obfer\"cd at the digefting of the cuftCInS of n~rry a~,d cf P~ri~. 
St..~ 13 1'hawna.tU:re, chap. 3. " 
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BOO K XXIX. 
O}-~ 'TIlE JI.·-!.'-,,'-£R OF r.O~lIPOSlft'G L.1',"'·S. 

C l-I .\ 1-'" I. 

I 3A Y it, and mfihi!lks I LiVe- ut'~dertaken this 
\·:ork "toitll no c tller ,·ie,v than to pra,", it : Pflle fpir:t of 
moderation ought to be that of the Jeg 'Gator; political. 
like moral evil, l~·ing al\\"a)'s between t,YO extr~n~es. Let 
us P!'"O(t!.lce an example. 

The fet forms ofjuflice are necelfary to iib~rt; .. ; but the 
number of them might be fo great as to be c~Jn~rary to the 
end of the very laws that eftdbfifhed then) ; proceir~s would 
113ve no end; property would be uncertain; th~: g:oods of 
one of the parties \~ould be 1djudged to the other '~~ithout 
exan1ining, or they would bati} be ruined b}9 exam!t1ing 
too nlilcll. 

The citizens would lore tlleir libel~tv and fec.urit\P ; :i1e 
• # 

3ccufers ,vould no IOllger hav'e any mean5 to f;onvia, nOJ 

the accufed to jufiify tllemfelve$~ 

C HAP. 11. 

YbtJam~ Suljtll C01itinutd. 

C £CILIUS, in Aulus GelJius, Jf fpeaking of the 
fa\v cDf tl\e twelve tahles, \Vllich perlnitted the creditor to 
cut tht: il1folvent debtor into pieces, juftifies it e\'en h}, its 

~ 4 cruelty. 
¥ Bao~ A~f chap. ~, 
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C"rdclt,·, ·,··!liC{l* hind~re(1 people frnm borraw:ng br.:"ond 
tht'ir ~biii:;t""s. Shali the'n th~ crueJeft la\\,Tbt· the befl ? 
S ~ \ J ',. r'}; '1 ex"" ~ fs '!'t n d a 11 ~ her' -1-2· : ." n (' r.·-~ ll":' ~ i)( •• ~ • ~ t • ~ ('" t) , '.11. • ~ • '- "" • , u • 1 " & A \,. u \ ~ V 1 ~ _ .. 

tllillgs L~ J~ itri))"cJ ? 

---
C I! .~ ]> • I I I. 

T!:::t II! ~ La~'J cr{"?:irb .. r~e~_"! II! .-!:-""',i.:zt~ j-YfJln Ib~ Yi~rv)J cf Ib~ Ltg~r.-
1,=:', ar,,' fr;'914"~"'lit{J clgre(ub'~ 19 lh~,:':" 

1"HE laW' of Solon. which d<!cJan'd thofc perfons 
infamOtlS \\~ho cfj)oufed 110 fide in all infurrtclion, feclucd 
"rr~· cxtr~:l}rd:nr:r" ; but. \ve OUgllt (0 Ct~Tlf\der the circum
ilan(~s in \\·h:ch Crrecce \\pas at that tin)e~ I t ,vas di\rided 
lnt\) ,-cr\" 1Illall llate~" : And t!1cre \\'as reafon to aporehend, 

J ~ 

letl in a rCj1I!blic, tt)rn by· intefiine di\·iIJOI1S, the fobereft 
part i110uld keep retired, and t!lings h}· tllis lllcans lbOllld 
be carried to extrelllilv·. 

In the feditions railed in ~hofe pett}!' Hates, the b!llk of 
tIle citizens either rlladc or cl~gaged in the quarrel. In 
()ur large Inonarchies, parties are formed b)9 a few, and t}~e 
people choofe to Ii\~e qlliet. In the latter cafe it is natufdl 
to call back the feditious to tIle bulk of the citizens, and 
not tllefe to the feditious : In tIle other it is neceffary· to 
oblige tIle fnlal1 nnlnbe~ of prtldent people to cIlter 2-
lnollg- the [t·di£iollS: I t is lllus tIle fermentation of Olltt 

liqu()f 111~}r Le Hopped by a lingle drop of anol11er • 

• 

C HAP. IV. 

THERE are 1aws [0 little undedlood by the Ieg~ 
i !lator, as t() bt~ contrary to t he vcr}' er'ld lle prl)pofcd\t 
"1-'bc){e \v ho H!ade this regulation anlong tfJe l~"rcnch, that 
\~11en Qne of the t \VO COII1J)etitors died, the benefice 1bot11(1 
devol \'C to 111e fEr\'ivor t llad ir~ view \vithout douht tl1e 

extinai()n 
'" ('.:c(ii~l:' f;~vs. th~t he r.r'ver fa\v nor read cf 311 infiancc, in vvhi(h tht.~ 

Plllli!h!l~l':l~ ~.!Il ~~l'(n i.lt1l l(tt,d ; h~lt it IS h!zc:ly th&!t no fue:' pundhtnt:nt \ ..... ~: 
.\ ~ I" , , • • f . "~. , h)' f' , 

fT t. • r (.! ~ .1 • ' d 1 a: l." (l ; : I ~ l' U t'" : n Ion d t 1( J n1 C <." 1 \ 1 Jl ~ " " • ! il.l t t t' a \V (l L 1l' t \ \. t' 1 V L 

~.l:)~'" nl("~!'t nl\~y t:1~ (:ivi!ion of th\.: l~on~y ar!iil~g t.\Hn tilt; fJt: 01 t!~~ ~~\'ot\,)ri 
\ • '.' t-,.-..) \'" - \ • p" \'" -, 1 " • 
_ ~ - • & - '., I ..' '- .. , .... -l - , 
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~~tinaio~ )quarrels : But the vrry reverf\! fJlls out ; we 
rre the cler at ,·ariance ever\' da}·, aI,a like Ellgl:lh n1af
tiffs \\:orr)·iJl~ one dl!()tller to Ct:;!thol 

----------- --

THE law I am going to fpcc:k of, is to be fmmd 
in tllis oatl1 !)rcf~r\·ed br .£fl'hill:?S:* IJ'lLt~ar Ihat ! :, ;-f/ .. ~ 

lllvtr dcjlro.)' a tOilJ1! 0/- thl .1"'nph)~ll)·o71I, and lIla! I ;;.';i! 

not liiveTt the f:)UI/~ oj-its TUllllillg iI.'ut::rs .. ij' a-ll.'-j IlJ:~'DIl 
j1lall prifulne to lio jucll a thi"llg, / 'ilill Jfe/a!! (~'d'- :.:ga:"I!11 
thtln, and lvii' deJlro.,'Y thtl'r tOtJ}IlS~ rI"tic Jal1 article uf t!lis 
la\v, \vhicil fecnls to confirln the nrl}, i~i reallv COlltrar\9 to 

i • 

it. l\mphiilyoil is \villing tllat t}1C Crrt'~ak to,,,ltns llioulJ 
ne,lter be denro}~ed, itnd }'et his la\'; pa~."cs the \\·a)r fur the 
deflruEtion of tllcfe to\"l1S. In ()rder to cllJblil11 a 1lroI1er 
la\v llf nations anlong the Greeks, the)' Ollgllt to 11aYt' be~n 
accllfiumed early' to thInk it a barbartH1S tiling to (le!iroy 
a Greek t()'VIl ; coniequentl}' they Oll~ 11t not C\9CIl to dLlI

-

fire}l the deflroy·ers. i\mp11itt)·OI1'S la\v \vas juft; but ~t 
\VJ,C) net prudent: This al-)pears eveIl trllm l!\e <ibllie Jl1adt! 

of it" Did 11()t l~hilip ~friJlnc tIle pl)\-~·er of (leilrl)~"'ip,~ 
towns, tllld~r the pretence of tl1eir llavill.:; infri~lge,i tIle 
Ja\vs of tl~e Greeks? Amphici::on tnigllt hci\"C iniiitted 
ot.her punill1nle11ts i llC llligilt hrl\·c OrdJlned, for e.,'df!lp!e, 
that a certain l~\'llnt)er of the Inagi Grates of tnf! dell rt.)~·ing 
lOWJ}, or the chiefs of the iIlfrin,~l!l~ 3rrll~·, fht111ld be i~un
ilhed witll .:leath; tJlat tile (ieilro~·illg r~tl[ion fh('~l~J (e~te 
for a \vhile to enjoy the J)!'i ".' ile.t;: ... s of the Greeks; thal 
they illould pay a fine ti~l t1'~1o \.0\\'11 \\·dS rchlli!t. 'l"bc la\v 
ougl1t ~bove all tllillgS to ainl at thl! rcparatioll of dam-
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• 
C .-ESA R nude a Jaw~ to prohihit people from 

l.~r ir.~ ~h{)\'c fi~l\" f~tlcrces in t!trif h!lures. '"l't~~s JttW 
- ~ - 4 

'\\·~S cOt~fide;~J ~t l{ome .s ~ .... ~tr~mrl;' oroper for r~=oncil_ 
• l 

in~ dt'~tt)r~ tC' their ("r~ditors; k~a~:ic:~ D}- ob!iging the 
!'I,,':l to '~:1\I tht ~'\i)rt th~~" (n~bi~ th~ tit~er to Pdl- their 
ic:b:s. _\ i~~\v of toe ranl~ n~~:'lr~ nlade i~ France at th~ 
tlrl!f' .~r tht" f,' i!e!n .. J')f0\·ed (,A.!t'"{'nleJ)- f~!~I ; b«~ufe it ,\·~s 
~rl~~~~'U ,~nd~r .1 1:\\.)11 iri)!htful circ t.lfllfl3nce-. ..,\fler de. 
pri"ing pCtl}>Jt' \}f ~~~J pt~iJib!e m~ilns of I.)'ing out their 
lUOll~'·. th~)' ilripped ~henl r\-en of the J~n r~follrre of 
let"pif~5 it at n\llne; Whl~~~ \~'ai tilt! fJ~l~ th:ng as taki~~ 

C 
,. ~ 

i~ II Jel them b}~ o~n '-!olcnce.. ;eli:lr"~ la,\" W4S deligned 
to mc~e toe mone,- circul.te ; the t"'r~n,,'h :11inii!cr"s de
fign was to 01.1\\" ail the mone~- into OllC hand. l'he form.a 
er g~ye c:,her lar:,1 or rnortg~gt'~ t)!l pri~-~te p('Ople lor the 
JllOn~·; the latter pfopofed ill I!eu of mona),. nothing btlt 
.. it~as, ,,"hich ""e..re (If n() '-dine, aJld could hal'e i:one b}
their ,·eI~· nature, becaufe th~ l,l\'- compelled peo~lc to ac~ 
ce~t of them .. .. . -.. 

C HAP. '~II;t 

Y~~ .. r.,1!U S.~;'l1 ~~"ti~'f:.;~·d -7f!' ~\"~,.~(FIY of ~l::Z;~~tlg L~~l il: ~ 
lr'f~T J.U"'1I!fir~ 

THE law of ofir.cifm was efiabliilied a! Alhen$. 
at A.f~OS)+ ~nd.t S~·r:{:uf~., i\t ~~·racllfe it \lieS ~rOdUC. 
tl'''~ «~~ -i th()u[and lllifchiefs, b,-'-:dllfe it ,,"as impriJJ~nl!y 
tn..ltled. ~l'!~e pll~lClp~l CltlZ~I1S b~nlihed one another i:y 
Jtoldin~ ~he leeli ot ~ fig tre~t 111 tilelf h~nds ; fo that thore 
,,-ho had an\' kinl-l of n1f'flt. \Vit!1drew from public affdirs. 
At .. ~tllt-!ls, *\\~here the lct.;it1at()f \\P(lS f~nfible of th~ proper 
extent ~nd limits of his la\\" t ofir~cifm pro\·ed an admira .. 

b!~ 
- D' t '\.. .:~, , .. oJ. ~t, •. _ 

.,. n · . - '"f . \'\ 1 t ' ot D· ...... ·' \. · ... <; .. t 1 ... ~ .... '- ~. l' "... • ...•. 
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ble tiling: The)~ ne,-cr condemned more tllan one per. 
f(\!l at a tim~ 3n\1 fuell a nurnber of fuffragcs \vere requi
lite for paffing this [entence, that it \~as ~~-tremel}· rlifficult 
for llaem to banith 3 perron \\-hofe abfence \tias not Jlecef. 
far,,- to the {late. 

the power of hanilhing was exercifed only every fifth 
J-ear ~ In faa, as the oftracifnl ,,"as de~gned agdinfl Il()ne 
but great perronag('~; \\-hl) threatened the ft3t~ \\·,111 da.nger,. 
!~ ought not to be tile tr~lnfclctio;l of ever)- del}- • 

• 

C 1-1 ~~ P. "Ill. 

T'~~I l:l'tvs r-~~.'hi{b tlt/~Q'" Ihl',_(QIft~ 'W~,.~ IIDt 1l1-u.:.2j'S l1Iaa"~ Il;rougb 
IDL jam~ ltl01italcs. 

IN France they ha\-e received moll of the Roma~ .-
1a,,·s on fubfiitutions, but th.ong1l a q",ite differe-nt Jnoli\·e 
from the Rornans. Among the jatter~ tIle inheritance '\"as 
3CCOhlpa!1ied Wilh certain ~facrifices, which was to be per
formed by tll~ inheritor, and \vere feguJa!ed bj- tIle pontif
ic~l la\v; ht!p.ce it was that they reckoned it a dilhtlnOr to 

di~ \~"ithout h~ir!', that tIle)' made fia,'es their heirs, and 
that ~lle~/ de\ .. ifed fubfiitution~. ()f this \ve have a ,·crv 
{irong p'~'oof in tIle \"lilgar ftlbftitution, ,\'llicll ~'as tIle firft 
in\"eIlte(~, !lIld took place on1}- ,vhen the heir apI)ointc({ did 
not aCCt~pt cf tile inheritance. Its vie\v \(Ja.s not to I)er .. 
petuate the Cll:1 te in a fanli1)' of the fanle name, but to lind 
fomebo :1)- that \\ ')ul(i accept of it. 

1 X?' 
~ . 

A ~-IAK. fays Plato,,'" who b41i killed one nearlv 
related to lliln, tl12t is, hin1felf, Lot h~' an order of the mag ... 
iftrate, llor to a\~oid ignominy, but throllgll faint l~earted

nefs, 
.. \\'hln the inhc!itancev .. a~ too much incumbcr\?2, they ~ludcd tht pO:lti!

\(.aI13"- hy c,,'rtain {a!es,from \\·hc:r.;;~ ccmcs the \\·ord ~l Si:lc fieri. hrrru,:':t' .. " 
t Boo ~ .~, l'f la\';~ .. 
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ncfs, tl1Jl! be puni!l~ed. The Itoman la\v .runiil!:.'c t~i. 
action \\" hen it \\·~lS r1';,t comlnitt~d :hrou!!h fainthedftednefs 

'I , 

throu,c,h \\·c,1riut~fs (Jf li!'c, throu~h iml)dli(~nct: in pain, bilt 
lhrou,~h a cri;ninaJ (J~rpjif. ·l'he Ron~~n J .. t~,\· acqllitt~':l 
\vherta the Greek t,,;olldeIllIlcJ and Cl}JU1Cll1neJ \\"herc the 
other acq \I i I tell. 

l)latlj's lci\V \va~ ft>rrned upon the Lclccd~monian infiitu. 
~ i ~ n s, \\" here the u r ci c r ~ 0 f the m J i~ i f 1 r d t e \,,-ere ft b f 0 i U l ~ , 
~\There !hallle was the gr~att~ft of nlireri~~, and fdinth~arr
ednefs tb~ S!rcateit of ci-imes. The Romans hdd no long~t 
thof*! f.:le ideas; t heirs ,vas onlv d fi fCd I IdW. 

Dur~ng l!1e time (~~. t t~c repu'b!ic there \\1t 3S no !a,~ a! 
Ro~ne 3g'dinft fuicide : 'I'hi, dttion !s al\\"ays confitlcred by' 
tht'ir hi1tollans iE a fdvorabit! hght, and 'we ne\'er meet 
\Vit}l any punifhment inflicted UpOIl t!lofe \.,·ht) cOlnnlitted it. 

l7 J1de: the Ern en~perors, the gt'eat famiiies of Rome 
~ .. ;ere contintlai1~: .d~ilro~·ed b)· criliiinal profecutions. l"'he 
curtoin ,\·as then inrf{)Quced ()f preventin't judgment by a 
1:\·oiulltary· dra!h. In this tiley found a great advantage: 
"Il:e\' had*' all hunor~ble interlncnt, and their ""ills \,,"ere 
.exel:uted ; bec,lufc (here Wd£ no Jaw againft fuicides. But 
~v her 111e elnperors becanle as avarii:ious as cruel, they~ d~
pri,·ed thofe \vllu detlro}'ed tileL.~f~!ves of the Ineans of 
preferving- tlleir efidtes, b!' renderin~ It crlmillal for a per
fun to rn~e a\vay \\"i~!~ 11iruiclr tllrough a crinllnal re~ 
'T) 1 \.) ,- fe ••• _. c 

\\;hat I ha""re been [a.ying of the n1oti,'e of the en~pe. 
Tors, is fJ true, that the," confentt:d+ tl1at tl1e eilates of 
:r~l !'-'! ~~ ~,:s fl"! l'!J] d !10t be conE fc dted, ,-\"llen tl1e cri llle for 
,\-i:iC!l the)" killed lll~:l~[el\'es \\o·as not PUl1iflled \\~ith con .. 

...... .... -

IllCatlO~. 

C H .L~ P. x. 
'TI'~';1 La~u",s ~t'hi(h jeeln (clltr,:~)".p:·ocftd Jomtti.'l:t'S f r 011Zlht J~Ir.: 

jPI.Yll • 
.& 

I N our times we gi\'c fummons to people in their 
0\\'" houfes; btll tllis \\~as not !)ernl!tted; amon~ the Ro .. 
:tlans. A fUnltllOI1.i 

* Eornm qui \\e fc ilatucbant hU~"1~b~ntur corpora, nlan~bJat t\.!~anl~HtJt 
prftiulu fctbnandi. Tarit. 

'r J{t.'fcr'pt of the ('mp~ror l)ius ill the 3d 13\,.) ~ 1) ~nd z. iI, d: bo;n .. 
!J!'llln CJt!i :lntc- lc.'nt. nl(\rt~[n (lbi c~)nfci\·crunt, 

! 1l',;,' 1~. iI. jc 1:1 j us VIJ,"an~~. 
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~~ fUmtr.0n~ ,,".lS l '''io!e:lt* ~:~:Q~, J~: 3 k:n- ~ (,f \'''_r
rant for feil t~1g til~ tbod~·: !Ier.ce it ... \- -!s 11(\ !U,,1re a:!ll\\-
cd to fummon d perfon i!! h:s 0\,"11 h(l:"l:~. t" ,,~l i! !$ ~~vw 
~~u\\·{'d III drrett a uert:ln in rIi, o\\"n ~~)'J:".:.. f0!' .. ~~b: .. 

• T'\' U \. 1 1 ' -. - ••• 
i.)otn t!lf! n.v:!lan~ cln· (,:tl •• cl~"·~ ch.tnllt \.): ::14' pr.~!~:.p~~ 

alike. that ~\"erv nlclrl \)\lc.'~h! ttl !~ct\·t: ~'!:~ o'.\·n l·u~!~ f,)f 4:1 
. . ~ 

..i:-Ium, \~here he ihoUICl fl~tf~r 110 \"i .)~:::!c::. 

C H c\ P. XI. 

I ,. t" t ' 'h .. f' r ~ ,- , ~ 
., ~ r J n c ~, t • t e p tl n ~ 1 • men t ;: .~J 1 n 1 r ~ J, ~ ~ '\- ! t :. ~' f: :-' ~ 

!~ C;tpitaI; In r:n~~i,tqd :t is u()!. :\:)\\" ~~J h~ db:\., ~o il.1d,~;; 
,,·!~ilil of !heft~ t\,-() I.t\~"s is ttle 11efl. \ve In~l 11 ~~!J, tlLl~ ~rl 
l'fc1nce f h~ Tdf k is uf~t! a~clinil Crinli!l~ ~ '. but ,lilt in l~:l(\-

,~ 

L:!1d ; th·lt in ~-rdnce the aC'~'llfe\i IS nt1t a!I\")\vec! t<: prodilcc-
h:5 ",.~tnefl~s ; and that tlley' \·~r)~ f~Ido!n ~dmi: of \\'i!d~ is 
ctiiied lllflifying ~.itt'; in Englafltl. tlle~· (l:~f\\\· of \\'it'le:I~s 
on btlt'h fi\.'~{a~. l'h~ft' three l-'rt~!lch l,l\\~' fl)!'nl a c ~ ~}(e ~~!·1 
"'''ell connected fyfl,-lOtn; anti fll "it) the thr~,-lO r:l)f~L!!1 Lt\\'s. 
·l'he )a\~ of En_~!JnJ, ,,:,llich ll()es llot ;t!!o,,· c~f -tll~~ !-Jck .. 
• '" 1 lb.' ~ h 1-1;1,1' ot crlm:nJiS, ~~!:' !It ,·er;' .l!! i~ .l)P-:"~ t() l41 ~\~. fr(l'n 

.~ ....' .. ', .. 
th~ ac(ui'cd a cont~fl1(\n l)i illS ('rlfne; t,-'r tnis rCj:~'~ !: !p_ 
\' i l t'S \\. i t ne f r~~~ frtlr!l aJ! pflft s~ ~ !.tl d, )~S rlot '·~n t ; p (.' t ~J cll;--
conra~t~ then! by th~ te.lf {.f a ('ttpitaI pun~ih::',,~:lt, "i"i~e 
}'retlcll la\\", \\-hf\.:h llas Olle r(r~H.trl'e Itlore, i~ ll\.-t tii'~~1~~i llf 
intilll i{iar in~ th~ ' .. itne{r~'s ; (HI {;l~ ("onr rdr,". rc· .. ! (.) ~1 re
quires the,- !I1ould b~ itltiit1i,id~eJ : it Ii il,:ns ()!lI\ .. til : h(: 
'-\-itnefTes; on (~ne; file" \tc'hi~!l ~irc tlloi(: l)r\)dl\c~d b\" the 
attorney g,-~nera!. and the fate of the a(~~t~li d~pe~;~$ r::
tirei\" nn th~ir teni~n{)n~·. But i:1 t:n_~:dnd th~\~ ad!:li: (1:' 

,\-it';effes on bot}l {i.j<'~'t ~lnd the af!:ltr IS di r~!l!r~·d in [,'-ne 
meafure bet\,·~ell tllem; cO:li~qt\etlt!}'· t~lre \\-itIlt ~-" ;, 
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the~ lef:; d.angc!ous, t~e accuferl ha\'i~g a remedy againfi: 
tl~c lalfc ~/itlleJles, \\·)lICh he has not In France. Whel~
fore, to dcternline which of thofe la\vs are moll agreeable 
to rca~\Jn. we muft not confider them fingly t but clJ!npare 
the '" hole togetller. 

C HAP. XII. 

THE Greek and Roman laws infliHed the fame~ 
punifhment OJ1 the rece!,"er as on the thief; the l~rench la\\}' 
doe~ tllC fame. The tornler atled rationailv', but the lat. 

J 

tel" dues 110t. ..l4\mong tIle Greeks and Romalls, the thief 
\~·as CD!ldenlned tc a pecuniary punifhlnent, \\"}lich ougl1t 
alfo to be inOitled on the receiver: }'or every man that 

<I 

cODlr:bules in wllat fhape foe\ger to a damage, is obliged to 
repair it. But as the punifhment of theft is capital \vith 
us, the recei\~er CCillnot be plln~fued like the thief, \vithou~ 
carryillg things to excefs.. A receiver may aa innocently 
0'1 a thoufalld o~cafions ; the thief is always culpable; one 
hinders the convi8ion of a crime, the other cornmits it ; 
in one the \\"hole is pafIive, the ()ther is ac1ive; the thief 
nluil furmOullt Jnore obilacles, and his foul muil be more 
hardened againft the Jaws .. 

'fhe ci\-iJians lla\?e gOlle further; they iook upon tIle 
recei\-er as tnOTe odiollS thatl the fthief; for were it not 
for the receiver, tile lheft~ fa}' they, could not be long con .. 
cealed. But this again might be right whet} there was on· 
Iy a pecuniary pllnifhmen~; the affair in queftion was a 
damage done, alld tIle reCel\"er was generally' better able to 
rrpaif it; but \~hen the pU!lifhm,ellt becarne capital, they 
ought to h~\We been dircc1ed by other principleso 

CHAP .. 
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C HAP. XIII. 

'/'hOI t'IIJ~ mUJ1110t /tparate tb~ LtJWI frQm Ih~ End .r~" -whicb IhtJ 
:U'£'r~ made.-Oj·,he ROln(l.~ La-WI tJrl Th~J·i. 

W HEN a thief was caught with the Holen thing 
befQrc he had carried it to the place \vhere lIe (lcfigned to 
hide if, this ,\~as called by the Romans an open theft; when 
he \\"'as not deteCted till fometime after\A;ards, it was a pri
';ate t11eft. 

l'he la~v of tIle t\velve tables ordained, that an open 
thief lhould be wl1ipt witll r{)ds, and condemned to flaver)p, 
if he llad attained the age of puberty; or only \\9hipt) if 
he was not of ripe age; but as for the private ~hief, l1e \\'as 
<'Illv condclllned to a recolnoenfe of double tlle value uf 

J 4 

\vhat he had fiolen. 
'VIlen the Porcian law ~bolifhed the cUllom of 'vhip

ping tIle citi~ens with rods, and of redilcing tlleOl to {lave
r}', the open tllief '"w,7as concienlne(\ to a recolllpenfe of four
fold, and they ilii! continued to condemn tlle pri vate thief 
to *a recompenfe of double. 

It feems very odd tllat thefe laws 111Duld nlake fuch a 
difference in the quality of thofe two crin1es, Clnd in tIle 
punilh rnents they inflic1ed. In faa, \" hether tIle thief \vas 
deteaed either before or after he had carried the Holen 
goods to the place illtended, this was a circunlfiance Wllich 
did not alter the nature of the c! irne. I du not at all quef .. 
tion but the whole theOf}t of the Ronlan la\vs in relation 
to theft ,vas borrowed froin the Lacedccmollian illIlitu
ti011S. Lycurgus, witll a view of rendering the citizens 
dexterous and cunning, ordained tllat chi Idren lhould be 
praElifccl in thieving~ and that thofe who were caugllt in 
the faa fll()uld be feverely \vhipt : 'This occafioned alnong 
tt~e Greeks, and afterwards among. the Romans, a gieat 
clfference between ~n open and a prlvate theft. t 

Among the Ronlans, a {lave wh() llad been guilty of 
fiealillg, was t11rown from the Tarpeiarl rock. I-Iere the 

Laced~m()nian 

~ Sec \\That Favorinus fay~ in .\ulns Gcl1iu~, hook X~" chtlp. 1. 

t COlllpare what Plutarch fays in the life of Lycurgus \vith the la'v\") of d:~ 
~ ·'.::c!t, li tIc de i'urtis ; (\ ~:.J the lr:itit1.ltcs, book iv, tit. i, ~ 2 and 2, 
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La c c d a~ m 0 n ian i n fi i t uti 0 n s \v r. reo ~,t 0 f t 1l e que 11 i \) r} ; the 
jaws of Lycurgus in rela~ion to th.eft \~ert' not .nnJe for 
flclves ; to deviate fronl tll~m in thIs re~ peEl: \\-clS 111 re~!it,r 
confoflning to them. " 

At Home, \\'llfn a perron of unripe age happened to c.e 
caught ill the faa, ti·le pr<etor ordered hirn to be \\·hipt 
\vith rods according ttl his plcafure, as ,,~as praaifl:d d~ 
Sparta. Ail this had a renloter ori~in. The Lactlld~:no. 
n~ilns had deri,'ed there ufages frt.'n~ th{~ Cretans; ~~1 
Plato, * v; ho \A;~ants to prove that ! he Cretan i un ittlt !O!1 S 
,\·rre defigne1 for "'ar, cites the foIlo~.\·in~, na!1lt!i:-, the 
factl}t!- (,t bC3ring pain in pri\~atc combats, and it1 pun:!} •• 
Iurnts i nfiic(e(i for open th~fts • 

.4.''\5 the ci viI la\vs depend on the poli tical in :littl tion::, 
becaule the,,, are nlade for tIle fanle facier\" ; ,,'h~nt\·e! . . 
there is a dt~fign (,I' adopting t.Ile ci \·il la\ ... of anvther na. 
tion, it \v·ould ~e proper to exalni!1e befl)rehand, \,'hether 
they' ha\"e both the [dlTIe infiitlltions, and the [drIll- pol:~icai 
la\v. 

'l'hus \v}len tjl~ Cret:111 ta'.,-s 011 t!left \vere adoptetl I)!" 
the Laceoc.enl()Hians, ~s (11Cir roniiittltiOtl and ~o\"t"'rrtnlcIlt 
were ad~)plfd at the fanle t!nle, t!1efe lJ\\"s \\"ere f'quG~l:
;'-"af()nable ill bC,th llations. II ut \yhen they ,,!perc carri~d 
front Lacedtr.ll~Oll to Rornl.~, as ther tlid nlJt' fillfl th~re the 
fa Ul e c () nil i l uti (.) n, t h C}" "1' ere a 1 w a)9 s t h (~ u gIl t fl r d ~ I g e, an j 
had no 111 ann crt) 1 C {) 11 n c xi {) 11 \V i th t 11 e c t Ii ~ f (i v j 1 1.:1 \\' S t ~ t 
the l{un-Jcllls. 

,r~\,. 

-~'" . 
Tfat '~:·f mt~f: Nl)t .,r~."(lrnr!' thl" L:i~t-'J jl'l)m lh~ C,r.:umJ1(J1fI.:~1 iii 

'~c'hi( i: t hey '1JJcr~ nladt". 

I T was decreed b\, a ~clW at Athens. that when the 
city wa~ hefigcd, all the 'uielefs people fllO\l!d he put to 

<leath. t 'I'h i s \\'as an a bOln ina b Ie p{}l it ical la w. iil cc~n f~. 
quence of aTl abolninable lavv ()f natiollS t }\nlong the 
(;rccks the inhahitants of a totvn taken, loft their ci\9il 
i,brrty, and \\'tre [01(1 as fla\'cs. rr'hc taking of a to\\911 

inlplicd its elltire defirufiion; \\'11ic:l is the fourcc not 

4f Of l:1\"s, bonk i. 
1 lnut ill.) ~ttas vee idatur. SYl'tan. ill Iicrmo~~ 
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on 1,-" 0 f t 11 e f e f J ~ l {l i 11 ate i\ t! ft' rl C e s. an, I 0 f t !w f;! un t, ;l t U r II 
Jfli·ons, but 11 ke"i'ifc of thoft! i~l~Ck.i ~i~ 11\·,s \\" !lic ~l tht:~· 

• 

C H f\ P. ~.\." 
...:... -

THE hw of t::~ twch·c ta~l~$~ ;l!Io~.:'d ~~e"p!e to 
~iiI :1 :~!~Ilt thief as \\'"cl1 ~l\ J. ... :3\- thi,-~f. i:- t!PO~l b~!n~ ~~lr-

~ . ~. r 
r.,~~ h"'-'tl'~~l~t6'dt·~m'"lk .. - ~ d~,t"~n'''''' t: ... ~_:~ -~qu'-~~ .... ""u, l'- <t ..... '-'-. ~ '- ,~. G .. '- '- \ow ~ t~_ .. D;..~~ .... &~ 1&t:-. 

!b~t the pertun \'" ill) k i I i~J t!l~ t ~it'f~ -; l:!:i~!! ~~ cr~- out. :in~\ 
II I .. . t' " .. T'" l. ,-" 1 .. I 

"':a 1-" t..-::{t ".L" Cltl~"""l'~ .. ·i"·~ IS \\"t"~" fit' \t.- :-·1 .......... \""""("'1 _ .. , ..... '-._\., ~ . _, ..... ~, " .... ,... 4C\'- " •. -\. .. ,," .... , .. ~, 'W ~_ .... 

perrnit pecp!~ tl."' d\l jtlili~'~!o them(,-'!\·e~. ()::.~:l: _Iw.~,·~ tll 

-e t1 -1"t"'e 1-;, ttn~ ~-"\. of l"I~n )t ... l' .... ·'p' ,\"",;C'} ;"1 .!-,,~ \ ... ~t"'t.... 
4 . 4. f l J. 10. 4 ... ~. '" • I. .. \." • \". " , .. • • " &." " .... '\.. '"' , ~ 

m ,::. W"f'\ ~ ., tot'· t !., e a ~ ~ ~ 0 ~l· L' ...t- ~ ~" l' '1 \ ...... '1!" y ~ .' 1"'r ... " ~ .} - 1 1 "" .. " ,", .;,. t.. • : , v ••• ~, .. • , .. \. " ~ .., •• " 4 .. \ • • .... ~", .. .". .'. ~"'" " .. a .. ~ ~ "" .. . ... 1'· 1 ~ k .. I" ... 
1 " d· ~ ~ ~ 14 i' e·) p i. e 0 tl ,- h· !' ~ t' 1 ' ~ ... - ) iT 91"" 1 '1 C .... .;" t t t \ - : r ~ " ... ~..... L \.. i\'. ,-~ •• ,- .. ~ .... , t: \.~.~ ....... , '- v ............. ""-

";00 ~p~ It f'l,~ \"el"',· l'tl1"( 'tnt l"l' l't' ;""''':.''". ~ 'l"lA. 'i"l :·,*'t , . .,:-
.... ..' ~ ~ •• ,' '" ~ .... ~ .. '-... l# _ v, ..... ~ \. \.... \. , '-. 1 .. ,..... .... -. 

\\'~:~:1 ~\·~r\· thi!lg rr~~"tl~', t!1e ,ttr. ~~:~ \. ... DU!:(~·n·.i~!\. ... '-\ t:-le 
-. f" 1 I } , '" ~ !)afLoc:\, lienee; a~\. \\" ~en ~\-t:r'" '\-,-l!"\.. e::~:,"r CO::,l~mI!~ 

~~ r ~ b {' '-) ! \. e .: . .~ I a' \!' ,,,' h : ~ : 1 Ira a\" be ".- v n: ~~ f\..l r ~: 1 t r ~ r. to: : te 

ferurit\p dIll; liberty' of t:le ci:i:~113. Ult~:lt to b~ C\:e(:u~<:l 
; , • 'f" e 1' .. : n r -"' r,., tl C I ~ ...... 
&44 ~ •• 1 r \........... "". 

\T () L. 1 I. S C H .\ P . 
"" 1'~,·, C ''1''''- '1· ' ... d • I; - r·:· -.q~ ~ .-~. • ~ l.... :.. t:" .. I ~ T ~ -II" \ ~.. ., • 1.1"" " ... '0," l~n &:\,,\ ~ : .. ~,t .. , .. -. 1. •• , .. " .. -... •• ~.... .. .. ..j __ .'-~ _ . l:,. .......... ," 

+ ~~~ the ~':h la\v, tf. ~d, l~~ .. \q . .iL 
t l~.\.:~n.. s:~ ti!c: \.!~~~oi Taii~~~:!, .~Jc~ ~.J '-~,: ~~,... ... ~i t~\C SI"1~~ l~ 

fVf~~ln~. itg!b. a;\.. i. 
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T · . -, . I· J , '. 1 ..... ..,.. "'I'~,,,,,,,,·-·, • ,,.,. r. f')nl'"T" / •. -, • '. ~ ~ I'J .. ' -. 'J.), I . "" ~ t • 11 ... :. {_I."n t :. . , . ~ '-~ I ~ a ~", ... 

THOSE who ha\·c J. g~nins fufE'-'icLt to enable 
~:lfm to gi,-(' I~~~·s to theIr o,\-n. ('f to dt.other 11.r1t io21, ought 
i 0 ~'t· part i Cll tar i,\~ at teIlti V'C It) t:1:.~ m~~!l;1?r c ~ ~ form i !l.~ ! lle~L 

·r he 11y!e OUg~lt :0 be conci fe. ·l-Ile !a\vs of tI1e'"' t,\pe!ye 
r.1h!t'S "are a model l,f concifencf~ ; tl1c ,-,'err children~ 
l.fed to learn them by heart. JuHinian's ;.Yo~;dJ- were 1'0 
·.:er~- diffufe, tllat they \vere oL)liged to abridge them.+ 

~r'he n)"le fhouJd alfo be p!din and filnple; a diret! ex. 
prefTi·..>n being al\\"ay's better lllloerilood thc:n an irlui ree 
OJle. *l-heff is no' maje~)" at all in the la\,·s of the lo\\·er 
ernpir~ : Princes are 111aae t\.) fpeak Ii kt: rhetoricians. 
"Yhen t!le fl\;-~e ()f Ja\,"s is ttlmi<i, tl:c," are looked. lJOon 

Ollzy' as a \\·o~'k of parad~ JGcl () ilentatio"!l. • 
I l i~ all effenliai arti~:le, tl'lat the words of the la,v s fi.GuJd 

t.:x~i(>:~ in e\·~r\:- bOt!\" tIle t~line ideJ$. Cardinal l(icheiieu~ 
" .' ~ 

3gr~edt that a nlinitier lIligllt be accllfed bel~)re tIle king; 
b~1~ h~ ,,"ould h:l\"e tt1C accufer puni!llcJ, if the faas l:e 
llrtlv,t.'li were not lna!ters of In()Ulent. rl'l~is \,"as enougll 
ttl 1:rllt1er people frc)m lcllinf! an\" trui11 ,\~11atroe\l'er aO'ainft 

~. . n 
tile 111iniJler; becaufe a Illattcf of nl0:nent is clltirely' Tfl • 

• ,!iv("~ and \\"!la, nlay be of lTIOil1cnt ttl onc, is not [0 to 
ant)t her. 

The la\~· of Honorills ptlniflled ,\:,itll neatil t\n}7 perron 
t:ldt pllfChJfed a freedmciIl 3~ a i]a\-e. or that§ gave l1im 
l!~l'~eil~ltion" i-!e il10uld 110t 11,1YC IIla(lC ufe of fo vague an 
exprt~!uoll : TIle 111olefiat!Ol1 .~i\·e!l to a man depends en· 
til el~' tlD tIle degree of his fen!ibility. 

\\"hCIl [h~ IJ'" \\·ants tC) fix a ret rate lipon tllings, it 
fhollld ayoid as mue}l a~ poffible tIle \raluing it in Inoner, 
rI"jle ,-aiue of tnoncv Cll~Hl!Trs fronl a thoufand cau[cs, and . () 

th~ fame denomillation contill\lCS \\~ithout tIle fanlc t!1ing .. 
E\·er)9 one kll()\\"S the {lory of t11at impudclltil fello\\F at 

Itllme, 
... t··· ""·'n .' ,rT ,.; .. ~ c' .. ".. ' ... 1 ~·l I"t .. ... , :l n . .... .. n ~ t h a, . \.11... h ~ I 0 (." .. ~ :-; I ). I). II 

~ {~h t~,c \\'vrk ot lrncrius. t Po!~tical T~tlanlent. 
~ '\l't r'·'~~:\''''. lV\J'l'·'ll;{!;')!'·" ·;·)·""Pll :., .... ; ,t'\tt' '·o'ltlr·\·ll '\0')""'1,1;". '.":1 . • , , 1 . 1 ' .' ... , • I. • ~.. •• • • '-" .' - ". \, , • • \.{ ... '-.1 ~ , I . '. t ,-. \. 1..... .. .., 

.~,." '''~,.,.; P'''''' t- 'll_, llll·l~'·:··;\ \··'~"l"l ofl.""lt1·'1·"1·1"r"\tlU"S u'()'I~S p ... ) .. 
-" .. l .... ' \.,\. .. ~. l ,. ,\.. -,. .\". ~ ••• l ' ......... \I&}'- .... ~~v "'.". '~~I 

\
, :'" ".,.~, . '" t •. - ,I ...... " • "'.~_ '~~.'.A.\". '. :J";~ .~.\. ~ "''''' 1. ... . .. 



lJ"onlc, \\"ilo u1ed to give tllo!~· lIe me: J t.,ox i~, :::~, ('>~ •• r.~l 
after\\'ards t~Ilder~·d thenl ille fi\"c an~ t\\·~nt~· p~':l,"'~ ~ " lr!~-
1.1 14• cf thp t\\"I-i \ .• ~ tabl~s .-. -" ~ "" '"' . 

\ \"hcn a ja\\p !!ii5 011re fixed the iJ,,-as of tI::n.g~, ~~ (ho~i .. i 
i1c\"~r return to \·a~Lle expr~.:ilil)l1~. In th~ C! :~~'~:lJl orJ\
nance of Lewis X-I \."," tifter an ~Xda ellur.:crJ::0:1 ~):' ! lle 
callfes in \vhich tile kin·,. is imnl~:didtl'l\" LOilr"arr:t"d. t\.'~ Iv',\,", n . 

t l eCe '!~"ord'"' al1'/ / ' .... '; "'#.j~ ·'-,·ll ,on ~ .:; t· ~.~ - It ,., j'.,,?, .. ,. J: ... l 11 Il,~ ~, .,~ .... ~:.J- u ~, .. -..:~ ... ..-.Iw.) ' ... ·t' .. - '.: • .. J~'-_: .... . 

to th.~ df:tcfJIZ!lltltic."1 ~I til, /:;ng' i f~. (if(-'. '\l'llich rc!~d~rs tile 
thing again arbitfJry', after it ilciJ uet:n f :-i~d. 

C h a r ( e s \ .. 11, t f cJ \" S ) he has h ~c'! ~ ,; i v r ' n e ct t hat t '1 ~,. T) a r -
ties appeal three, ftJur <lnJ fix InlHUb5 dila j~dgml':t!, 1..:\l:1-
trat\' to the ·:uill)!n of t!le kin.~donl in tile Cl)~n: r\' &~l)\·\.'r\l
cd by cuilom: He therd'or~ t;nbins thdt {he\' ih",Ii:" dPpt'~\1 
forthwith" t::llcfs th~re h~ppens!J b~ {()!!1e rrdti~! l'f ~:'-·(t·:t 
in the atcorney.j: or unlefs tricre be a ~r('J~ (lr e\~j~nt ~'..l~!r~ 

. l ,~ 

~ to f u c t he a P Ilea I. rl' h t! ell d v f ! ~ i s 1 J '.\" d t' !! r u~' S t 11 ~ L~-
ginning, and it de !lro1"s it f v efft!~i UCll ~ y-, t hat tll~~- u r~J 
aftcf\·;artls to appeal during the i}}clCe of thi: t ~~ i'e ..lt~. i 

'fIle lei'\-* of the LonlbardsH does net a!Iu\~~ a \\·v::1~l:1 th~: 
llas tak.ell a religious habit, though !h~ 11JS n1Cld~ llO \"()\\-. 

to marry ; becail[e~ fays this lei\\", ~I a j(F~~ujt -a~!:J ht?Z; l'~('i 
r'on/,'" (""te·! fO a ,:,.'~nm·"'·l 0 .... 1\: !:v a r'lt.r -, "1"-/ -.. -.~ ".1'/ " ~ l. W· • -.- v ... 4, , l ~ v • , •• ';,.. t W 't '--' ~ ... ;, ..... ~ 4.e 

!-ruilt be 'Il1-.lr!'it!d tl anoth~l ;' l:}~'.1I;!Ui.·jlJ-i"";':,i(r !','4:':0 1; t.{'!-o J ~ ,,' Ip6 l1:ft oj' God, or OJ'tilt! b!~lJiJ "-''-5:''1. :\J\\t I fJ~·, lhdt 
In la\\7s the argulllenls fl100ld be dra\\-I1 frunl OIle redril~· to 
another, and llot froIr. rC:dlity· to figur~, or fru!:I figure to 
rea) i t\" • 

.I 

AlavI enaEted bv Corlilanlinr~ ordaiGs, t!lat the f~ila:~ 
J ~ 

teitilllOn}1 of a !)ifllOP fhould be fuffi",ieot ~~·itl~t~u! .. He~:.~: .. :-
to any other wimeffes This pnn~e w:~k II very lh">t~ 
Inethod; he judged of a{fjlrs b~· perie:ls, arId of per!~ns 
b)9 dignities. 

'l'he la~vs ought not to be fu~~ile ; t! .. ~:· ~rf Jt:fibn~d fl1r 
~ ~ .rt·\~F~c 

t III his ()rdinance ot ~10nt~1 lcs h/~l:-S~ i: ~he y~ .. ~:- :~,SJ' 
04 • .-,"1 ...... ,; .l.~ }"l .:~ tl .. at· 1·'· ... · .:.~ ..••.• ,- ~ - - ~.. 
1" 1. ,".~ ll~.~\h .\.&nl·~l lc.; ~V .~,-y. \\ .... ,u~ ....... \.. ........ ~'-\.:.,. .:1ny r:·~~~:.~ .. y u, 

d~i\.uTbing thl' pubiil~ Ordl'f. 

~ T~\cordinal\CC0f tnt' ')'e:1r !t;t~;, held J~d2.~!~.a:~ ::-,:,:}I::.,:,,; ... ::;,.;:: ~:'.II 
hc.,d. iI ilOJk ii. tit. 'J7- • 

i In Fath~l' Sill~OU'S app~ndix to the ·rh~o~i~:~.I1:v--i~: uru! ,. 
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~-~dr CC!~ ~"( I~reJ as ,1 j·ear com ple~ c. \f }le~l t 11(' ca f ~ is COIl

ct·rll!!i.~ ~L~' ~!c41uiliiioil cf llopor~. I anl Ycr," ret!'" fr(J:n 
Ct'nr~r:n~ ~l ~C~~~Jt!t"~l \'.·I:l\.·~l !:as hithrrt() bee:) attended 
,,·ith Ill> i:}~CI~\·e:1it·~!ce: I lh·dl on!:\- tdke nutice, th:.!t tile 
rrcl • .) 1 ~; ... (l ~~ ..... ,~ * . ~ n • ...... • 1" - • _ ..... - .... -t' .. 1 r ~ t h I· ~~,r ..-:.td~,-'. 1 .......... ~u~ 'IU\. "'!!C , 1 IS .c.lI~ dt 1 je 
,; u \. ern n~ C:1 t l) fan a ~ i t> n ; 5 0 I: i \ - ail h () !l 0 r . 
- In pc.int of rr~flll1lpti(ln, tl;at of tb- ]JW is far prcfcn. 
b 1 e tot hat 0 f the n 1 (1 n • '1 . 11 e I' I ell C 11 ; 1 a \\' (' ( ) n ii de r s t: \" C 1 V 

ad of a filclch.mt {luring the ten (L1YS prccrding bi~ bank. 
luptc~~ as frcludu!ent ~ ti~is is the prefU!111)!ion of the Id\\' ~ 
The J~on)an la\v i!lf]icle~i p!:nlfl}n~ents on the hufbJnd \\'"llO 

J~ept his ,\-ire after fIle h~ti been guilty cf adlllt~l\", llnlefs 
ll~ \\"as induced to it through fear of tl!e e\,ent {)f a 13\\·
fUll. (If i).rough contempt of his own !hcltnC; this is tIle 
prcfUfllption of the :11211. TIle judge JJlu11 have prcfllmeJ 
~ he In{)k\·es of the llll tbJIld' s c{)t~dut1, and III ull have Jc
ferr!lin~d a \'('r~~ ohfcllre ant! a:nbJgu0t15 point : '."~ hell t~!e 
!a\\~ prcfum~s. it .~i"\"rs a fixed rule to t)le judge •. 

P!.lto ~ S !~ \, ... as 1 !~a\'e obferved a1 ready·, req 1.1 ired t 11~it a 
pun~nlrllff1t !ll('u!d be inflifled ()n tlie perroll ,rho killed 
11imfeif, 110t \\"itll J dcflgn of a,·o~{lip~ !harne, but illfough 
i~!ntheartedn~fs. '1"'his !J\V \\yas defet:ti\·~ in tlli3 refpetl, 
~hdt !ll the on!)" cafe ill ,\,hich it 'vas ilnpoffiblc to dra\\" 
ffonl the criminal all ac!~n()\vjed;;H1ent of the Inoti\-e UpGIl 

'rhich 11C had attcd, it requireJ the judge to deterlninc 
:o!1cer:linp- there 1110t i \"es. 

t) 

..:~s ufclefs Ja\\'s debilitate fuell as ar~ neceITJf\-, fo tllofe 
that may be e,dily eluded, weaken the kgiflatioil. EvetT 
Ja\\" ought to lla\-e its effett, and ~o OI1e fl)ou!d be e\rer 
[uiTered to de\9iate frolll it by a particular cO:1\~cntioIl. 

l~lle ~'alcioi~n la\\' ordaine~ among the Romans, tl1at 
.the heir fhould a 1 \\9arS have the fourth part of t lIe inherit. 
an,~e : .. :\nother ia\\"t fuffcred tile tefiator to prohibit th~ 
~!eir froID retaining t 11is fourt h part. l"'h is is nla king ~ 
lef\ of the 1 a\V' s. 'f!le t'alcldian la\\'t became u ft" le[s ; fort 
;f the t~{lator 11ad ~. m:nd to fa\yor llis lleir, tIle latter h~d 
no Ticed uf the }'aJ ~ididn la\v ; and if he did not illtcnd to 
fa\·or hi In) }lC forbade llim to nlakc ufe of the FaIcidia:l 
la,~. -

Care filould be taken tIlat tl:e la\vs l1e worded in fuell ii 

~ 3 Illclnner, 
, • T ' '., ,'t' ... .; , 1 • '. H ., . \ 

• L' t .• "net ll n r U( 1 "pita!. l~) . 
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[Bo("l\. XXIX. 

manner, 3!; not to be contr3r)~ to tIle ,·er)· natllrc oi :hin~~~ 
1:1 the profc r ipti0n of the Prirace of ()rang~, Phil:p (I, 
prolnifes. to any man that wil! b~! the Prince, to gin! hin; 
or his 11firs five and t"~ent}· thOtlfaI1d CT()\\"ns, together \,"ith 
tj~e title of llohi:i!y ; and lhi:; upon the wvrd- of a king. 
and as a fer\rant of God. To prl1ll1lte nol)ili,y for fuch an 
aRion! 1'() (~rda!!1 fuel. ;n aftion in :lle quality· of a ier
,\''all! of Gcd ! This is equally fub·,;erfi\'"c of ~he ideas cf 
h{):lor! mOTdlit:" 3{ld J:eligi\~n. 

~j~here ,"t'r!' i, ~\!uni happens to he (i recefiit:- of pr0-
11if}iting a !hing \'"!lich is not bad, llnder preteflCt: of fom~ 
inlaginar}· p,~rfec1 ion. 

1'Ilere ought to be a certain fimplicity' and candor in th~ 
1d\\·S ~ :\I«!de t(~ pllni!h the iniquit)- ()t )~en, the)' tllemf'el,"es 
011g}lt t() }ld,-e the mofl fpullers inn()CC!1l-e. '\'Ye 5nd in 
tll(~ Li,V tlf the ~\; !f:g0l11s thJt ridiculous reqnefi, b~· viilicn 
the ,jC\\"S ~'erc obiiged to ec:t eycr~- tlling dr~11e~! \\'ith pllrk, 

P ro\"i(lc{i the\~ did n'_>t eat t!lC llork i:f~~!f. TIlis '\-as l , . 
,·er)p great crueit), ; il:l'}~ \Vert! ot.Jiged to fubmit to ~ law 
contrary" tc- t l1eir o'\~n ; ~-iJld t lle}' '~trc al lo,\"ed t~ retd::! 
;lothing more of their o\vn, t!lC!n \\'hat might fcrve as a 
mark to diILlguifh them. ~ 

--
C H .. l\ P. X \~I!. 

THE Roman emperors manif~ft~d their willl;kt 
f)ur princes, by" decrees and edicts; btlt they' perlnitted. 
,\"ll!ch our Drinces do not citl , bot.ll th~ i udues and pr:,'"ate 

I ~ n 
pe0plr, tt) interrogate them by: letters in their fe,·eral dif-
ferences J aI~d tlIcir dLfwers \vere called rl!ilri~ts. The 
drne!.:/$ d- the popes i!re rei(ripts, nriHl~· fpe~bn~. L: 
is pia~iI, t!1at tl1i~ IS a b,ld method of iegiilJtion. Thc.tia 

\, .. ho 
ti,us ;lPfdy f()~ lci\\'s ~re held guit1cs J the legil1a{\\f ~ the 
f-las aTe: ai\\'~l~"S \\'rC)llS fiJ.tcd. j UI~llS Capitolint)$ t {'.i~-s! 
t hat T r j ~ not it' :) r t' f l! t (. · d t () ~ i \~ e t his k i I~ d 0 f re fc r i }) t s.. Ie il 
4 flng~e (t~ciflon, and ircqU(11t!}.- a particular fa\·or, f"bould 

• ne .. -, . . - ~-

1)."'~ Xi ttt.~. t. 1 n. 



OF L.~ '\'S. 

be extendcti to a!1 car~~. :\ rJCrintl"* had r~rQ ~\"~d '0 J. 

b~lijn tltl ti~of~ ref\.! iVts : llC COt~~d nat beJr thdt the .:11-

f,\-ers ot C ~)n~nlodu~ C~! ~~JII.l. anil 3!! thof~ or::cr i9'norJnt 
~ 

pnn("('s. fho:Jld be conJiJcrt'd J.S !.lws. Juftini~o lh\)u,gh; 
olhe r \,. ~ ! '-~. lind he Ii I It'd lli 5 ct.}n~ pi !emrnt ~. i t~! t :'~n~. 

I \\·ol.ld ad'"lit' (!·l\)r~· ~-ho re",~ ~he Rom4lln L.!,\-s, to dif
tin~uifh rarcflAil~· bl·t\\"Ct'!l this kinl.1 of Jl~·pvthefe'. ~nd the 
1~';!,atl~/(~,,!~,/!.I!I.l, tZle ;;/~b~!~'it:'l, th~ ~t'll~rd} co::tlitut:\.}ns of 
.! he e 1 n pt:: r t ) C S Jar. d ~ I: i he t.1 \,. S 10 tl n d e ~l on t h ~ n 4 t u re 0 t 
r:.:ngs. 011 lh~ fraihy of womer), the weaknefs of m~nors I 
41d tile pub lie utilit}-. 

C HAP. X\!III. 

THERE are CtTCa;n id~.i.s of unifoTnlitl·. which 
fon1etill1es ilrike gre~t geniules, ~ i~")r the~' e\·en · ~Rctled 
~ \ I - f 1)'. · 1 .. ,..... .. \ .. h:lr!eina.~n\.",. ~)llt lll.~ !!: !~ .. Illa!\.e an lffit)re lIon on lIttle 
fouls. "1'11CY dif~u\·er therei:l a kind of p~rf~ttil)n, be. 
c~ure it is in!poirib~e for them not to illfc9ver it ; the 
ftln~e ,\"~igh:s in the po!t'Ct, the far .. lc me~fures In com
rn~rc~" lll~~ !~!mt? lJ\\'"s in tll~ Il~te, the fame reli\1iC'll ill all 

6 .'" it~ p;::rts. But is this a!wa~'$ righ!~ and without exn·ption? 
15 the evil of chJn~ing alwa)Ps !efs than that of r;.!fferil'~~ ? 
.And does not a gre.mlt:fs of genius coofift rather in difl7n~ 
h\.li!11!ng bet\\"ecIl :l!t)fe cafes in \vhich uniformit,: i:, reqili
ii,e. anJ (110ft: i!1 \,"llicll tllere is a neceffit)'" for l:iff~reilces? 
I!: China, the Chineft~ are go\-crned b}r the ChiJleft.~ cere
rr.oni~l ; and t lle l'art~rs b\- :!:c:r' : And ,-et tilere is 110 

," .. 4 

I:Jr!C!l in t!lt! \\"orLt1 that atnl~ !~~ :11UCll at trdnquiII't'.-" If 
t\e people obft'n'e the Jaws, wh.:.: IJ~mfie~ it whetber thefe 
!a \\: S ar~ tl!:: :.;~~ ~ ? 

CH:\P~ 



Ti-iE SP!RI1"' 

C H .~ P. XIX. 

ARISTOTLE Wilntt"O to fa~:,;fr, fom~tlm!'s iii: 
jealvllfy"" a~..lt:!il l)i~1~')~ ~n;l f(}nlctimes IllS paffion for flIe=-:: 
~ndcr. }-' J Ioltl) \\" ,1~ Incenfe\1 ag~!rl it the t)"rdi1n~l of the l~eo. 

, -. , • ," l t":- to. h' ".J 1 1 I Pit: L·i :\~~~\.'n5.. ~\~~,,"n!~\'el \\:<is l~ll () - 1S 1!101~ tnc dUt:e 
(\i' \';!!ea::n~i:;.. S~r -[ht)n13S :\loor, \,.-l!{) fpaJ~e rather l"f 

, , I I " t-') ~ 1 .* ,,"'!l,,!t n~ !~l~l reJ~: ti1"n l) \\·~Jt 1C ~)(lU:~ .. l[, \\·dll:eo· (l') 

gO'''("ro al! llates '\"ilil tile ra:nplit}, cf a (;rcek city'. Har
J irt.~tt):: '\·~5 f~: ~1 ot tlJe idea of Ili~ fcl\·orit~ repllbl ic of 
Ln~rJnd, ,\·~iIil ~l cr~\\,,"d of ".\-riteI5 fa\~ nO!ilin~~ l)tlt con. 
fu!i\~:l \\"'llere til~\- [",\v 110 cro\\"n. rfhe ~d\\·S a:\\1PdYS meet 

4 ~ 

th~ r,4.fl~l)ilS anJ prt'jt11!CCS ()f tile )egij1t~tor; forn~times 
tlle~· pals thro~l~h, Cllld ilnb~be onlv' a li:1tture; fome!inlCS 
the~" ilo!), and are illLorJor~lcd ,~:ih tllcln. . ~ . 
....:=.=====-===-:=..:-~=.:::=======:::;.;;===-=--=-:-=---- -------- ----
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C HAP. I. 

I SHOl;LD think rey work imperfeft, were I to 
p3f~ over in fi !~:&rt! an e~·ent \,. hiell happe!led once, and 
fle\aer, perha;;s, \\ iii hJppen more: \\lere I not tt) {~)cak 
oi t!lOr~ ~j\t:s \\'llicll appcare(l of a fuddcll allover }:urope, 

v,~itllOU' 



CHAP. 11.] OF L}~'YVS. ~89 

\\·ith(,l~t }la~:ing an}' (unncxion \vitil thofe hitllerto kno\\·n ; 
of !hofc la\\-~ \"')litll ha\'e done in~nite gOC)J and infinite 
~1) i JL 11 i e f; '\1 11 i c h h a \' e 1 eft rig} 1 t s \v hen t 11 e d ~ me fn c has 
been {"cried: \\'Ilicll bv YefiinCT fe\'cral per(()ns \\'itll differ-

• J 0 

ent kinds of feignioritj' o\'er the fatlle things or l)erlons. 
11a\-c liiminifllt!Q the ~'ci~~ht of the \vho!c fejguiorit~·; \\'h1el. 
have eilablitbed different lilnits i:1 ei1~pirt:s ()f too great 
an e~tent ; "'illch ba\:-~ l)ecn l>ro(lul-) i vc ()f rule \\-ith an 
inc lination to C1n~lrc ll" and of a;1arcll}~ \\' illl a ~cndcI:r\" t() 1 1 ~ 

order and }1arnl0ny·. 
~ 

Thi:> \\9()11Id require a particllldf ,,,ork to itfelf ; but con-
fJdrring tile nature of the I1rta fen t l! ndertak i !lg, tIle redder 
\\'] J J here meet ratllf'f ,\1 i th a ge11cral fu r\9c)9, f flaIl \\y i ih 3 

con11)!ete treatife of tl1(}fc ]a\\"5. 

'l'he feudal la\"s~ forln a ver}r beatltiful profpeEt. A 
,·rnerablc old~: oal~ raifes its 10ft\-· head to the ikics ; th~ 
~)·c fees fr\un aL:l its fpreading J~a\"es: LTpon <'lra\\'ing 
nC2rcr it l)ercei,'e~ tllC trullk, btlt docs not difcerll tIle roo l, 
tl1e Bl'Otllld 111UIl be dug up ~o difcover it. 

C 1-1 A P. II~ 

OJ' Ib~ SOl/ret if ~~eudal Lalf.~'J. 

THE ~onquerors of the Roman empire carne from 
GerlDan~". Though few ancient aUlllors ha\'e defcribcd 
t~leir Inanners, y"et ,\~e Ila\7e t,\"O of very' great '.veigllt. c~
faf, nlaking \~·ar «gainfl. the Gernlans, tiefcribed the man
llcrs tor tllat !lation ; and upon thele he regu lated t fome 
of his enterprifes. .l\. few pages of C'-Cfar upon tl~i~ fub
jea are eqllal to ,vhole \yolumes. 

r"f dcitus llas ,vfote an entire \vork on tIle manners of the 
Gel :!lans. T11ii ,vork is fllort; but it conles frorn the 
PCll of l"'acitus, WI10 ~VC1S alwar~ concife, becaufe lle fa~'r· 
every· thing !it one glance •. ' ". . 

rl'llcfe t~'o 311thvrs agree fo perfeEll)' ,\~ith the code$ fiiII 
extant of the Ja\\'s of the barbarians,' that reading Cxfar 
ilnd Tacitus, we imagine we art! reading there codes j <1I1? 

111 
• Quantl1m vcrticc ad 0ras 

iEthcrcas, tantWll radicc dd 1"~rtara tcndit.---\' 1 R GIL. 

t li~HJk. "'j. t For infiance, his r.:trcH fr~nl (;c:tmany. Ib~J, 
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in rrading tllcfc cotics) \ve fane}' '\"C arc reading c~rar and 
"t'(!citus. 

But if in the rcreare h of the fcutlai la\\"s, I fit,d mrfc] f 
ina d J r k I a b,' r: nth: fu II l) t \\. i n din .~ san <.1 d (' to U r s, I t hi n k 
1 hJ\·e t.he cfuc in !11) l!J!1d, (l!l\\ £hdt I {llall be able to find 
m~' \f(1)' tbrough .. 

-:m=n'SiIl""" ~ -- -

C !-1 i\ P. Ill. 

C iESAR"" rays, "that the Germans neglected 
~griclliture~ tht1t the grcat~il part of theln li\"c(lllpO!l milk. 
,-'hecfe a:~,i fIelh ; that no one had lands or bou!lliaries of 
their O\\?'tl ; tllJt the !)ri Bees ?nd Inagi fi rates of eacll Ilatio!l 
~i!ott(;d \vhat portion of land they' pleafed, and wllere t~e}~ 
!Jleafctl t to e\·cr,,· lndi \' i\~ Hill, and ob ~ iged t helD the )'ear 
:fol1o\~;in!~'_ to renl{)Ye e]fe\\·here.'~ 'l'acitus faYS,T "{flat 
each rri:':~e llc.!d ;:! n1t\1titud~ of nlen, \vru) \\7 ere "'attacllf,j to 
llis fervice, and f()!!o\'.:~d hil11 ,\-·herever llC ,\:cnt." rfi1i~ 
autlll)r gi\-cs theiTI a 11tl!l',e in his Iangllage relatiY'e to their 
j~ate, \\'hicl: is that of t.'r.in}~:-:niollj.t 'l~l!\:~~r had a tlrong 
enllll<ltioll t~} diHingniil1 t[.~enlrclves ill tIle princes' efiee'ln. 
dnd the a::ri:lces 11ad tile }':lHle (:xlllation to dift~nguiI1~ 

~ ~ 

l -, . • b 1 L f·-
t.lemlel\"l.~s III tliC ra\"cry (~nn !i~~a~.:Jer 0 tneir con~p3n-
~ons. ""l'Lci," dign:t)· and F ~~\\"eT," COlltinues 'l~acitlis, 
:H conuits in bcin.~ coni1antly' rurroun:~('d ,\~it.ll a r.1ultitude 
of young- and l~h()r·:n people; this the}" reckon ar ~>:'Ha-
111ent ill pC<!Ct', a defcn.ce and f upport in \\"ar • Their Ilanle 
becomes t~lnl0us at h01ne, and c!!11ong' neigllborillg 11ations~ 
\\'hen they excel all others in the nurl1b~r and '~ourage of 
their companions: l'he~· re~ei\·c prcfent.:i and elnbai{ie~ 
fronl :Ill pclrts. I{eputation frequently' decide',) tile fate of 
,\"ar. In battle it !s infJtllY in th~ l)[;.ncc to be furpafTed i~ 
c.ot,r<lge ~ it is inrJnl)" in (he cornpatlio:1S Ilot to follo,v tile 
11ra \"C eXJin pIc of thei r prince; it is all eternal di fgrace ~Q 
furvivc hi:n. '1'0 defclld hiLn is tl1eir moll facred cur-age. 

l') 

mel~to 



mente I f a c it), is at pe~c~, t tc pritlCe~ ~\."' tl)! h{)ft" ,," ho J~ 
~t ,\"~r ; and it is IlY thl~ n~eJns Ih" \' ft"tc:::. ,! ~rt"Jt r:r::l1-
be r 0 f f lie n dc::_ ~l' t) t II r fc tile.: v ,g i \ (' : h (' , \ .. : r h \ ; r f\.· J ~ ~ ! t ~ ~ (' 

terrible jd\Tlin. Tlwir pa\' c;m:;Us iiI (dJl i~ .. (l:.t i,lf~~ 
rcp<sits. rrllc jJf!nCC fliPPOIIS \~~S li~:~'r i!i~~- 'r,,:!t'!~' ).\- \\',!I 

~ i1 d P J u n d f r. '\. 0 u mig' 1 ~ t_~ d ~} t 'r F t' :- i d (ll f t" t h t" n ~ t (l r! 1.1 ! -
lrnfTc the encm,·, ctl'ld tt) t'\!)\lit' t;Lt·!~":" 1\ <.' tt) \\', " :":'. n J , 

than to culti\".Jte !h ... ~ ),\!ld. a:Hi :,) (~t~t'nd t:l," l'·tr,'~ l): :~!!!-

l)andry; the,' rcfufe tll acquire b:' f\\"td~ \' ~hlt t::t'Y l~:l 
Pllfth:l(C ,\ .. itll L!ood. 

-I hus, tltl}()ug ltlC Gcrn~ans thcrt~ '\"C!t~ \"~1f1> :'. l-:It nr) 

Fe fs: t llc:.- 11 ad no i1 t' t s, be l' cn 1ft: t!: t' ~\ rip -- ~." ! ~ Jj : ~ \ ) i J ILl ~ 
to gi\"e; or rather t~lcir fi,-"t~ Ct~nti!-!,,·J ill tlt)rrr" ::,l:~:_ ~i I,·r 

t. • arnlS an-) t'-~aH:-- T rl"L, ~·'e '··"'r~ "1:: !- ~,~ .... ! .... '~·ar, In.. u t --aUb. J,CI .\" ~ ; l:j,~. ,., '-.&l\ • .l\". 

t h.erc ,,,,ere t ru fl r Illeo \\" hll '\" ere b\)ll ~!d l \~r 1 ht: lr ".; nrd. 
who were engaged to foliow tht> rrince tu- ttlt: fie>1. 4!Ll 

performed \"ery Ilear _tile fJm~ fer\"i~e JS 'vas af~t:r\\·Jr\.!s 
vcrformed for the licis. 

--------...... ----------
C J-I A P. I". 

7.~e Ja1l1t SlJhjet1 (ontir~td. 

C . .:ESAR * fays, that, "when any of t1:.:- pr~nc~s 
declared to tI1e aIfembfy' that he intend'_~d to fet ()llt:, pu~ 
(orne expeditiun, and afked iller!l to foll()\\T hiPl ; t:l0f~ 
, .. ,ho appro\1cd the leader, and t!l~~ entt'rprir~t flood up al~j 
offered their affi fiance. l; pon 'v hil.:h tllCV \\. t~re ~'_)nlnlCnd
ed by thl! multitude. But if they did not fulfil their CI1-

gagenlents, the}r loft. tlle public efteenl, dlld \\"cre loo~el 
upon as deferters alld traitors.)' 

\\'hat Cccfar fays in this piJce, and \\rhat \~·e 11a,"e ex
traCled in the prece:ling chapter from Tacitus, is the foun
d3 t ion 0 f t 11 e II i fl 0 ry () t l) U r p r inc c S 0 f tIl e fi r Il r ,1 c e . 

\;Y;e 111U1t not therefore be furprifed that our kings 
tb 0 ul d h a\" e n e \v a r n 1 i est 0 r a i l"e ~ i po 11 C \. e r y l. h pc d : t ion, 
IlevV' troops to perfuade, nc\v pc<)p!c to cngJgc; th,lt to ac
quire mwch, they were obiiged to [pend a g~eat deal; that 
_.hey Jhould inccIfantly acquire bjr the di\~i{ion of JJuds and 
(poils, and girc ~lle[e lands and (poils inc:cIIJlltl:· a\\'a)9 ; 
. tlla· 

• Dc btllo GZtlil(o; 1d). (t 
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~ > 1 t t: 1 ~ : r (~'"': ~ : ~ 1 : ~ e i 1~ (l t~ ; ,1 COn! i ., \ ! ~ 1 ! \. inc r r a fe an J dim in. 
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k " ,. " T' {" . J '1-tt~~ -'7·~ $ ::",'c.itOft' .~:t)U.ll ~.lt" ("t>!l ;,!cr~\.. ;!~ nCCCl dry to the 

n! '.) n.J r " i; ~. ; ,1: 1 J t h J ~ .,. n t. t k i n.s C lJ U ! J net ~ 1'· \! P'" r t 0 fit 
~:.~ i!r~n.~~\.·:-~. ~\'~n in l'o:"ttl)f! \\'''i!il his dJt::~~ter, \\"ithout 
.t .... ,., .. \. ~ t .• t~\ .... ~;~'" 'lh '\~,' 0" d L .... \. "' .• l~,~., ,~: l.;. .... l),.\t~ ..• a. . ..;... .e l~i.O~.(l~\..~ly ~ {:\-e t;.y 
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.. l\.FTER the Goths and Bur~unJians 1',;~~. ur:2~'!" 
\·arious pretences; penetrated iZlt{) tl.e he.Jrt of tlte ~nl?:ft.'. 
the I{onlans, in or:..~er tl) 11l1t a it(}1) to their d(,~;J !l=t!i~l~S. 
\\l'cre obliged tC) l)rovide for !hc;r fl1b!~ fl~~nc~ ..... \[ i:~ ii ::1<-'.
a 1 !o\,·ed thelIl'* corn ; h II t ~fter\",ar\1s t he\" f~: (~re ttl.g i \.~ 
thenl Jallds. l'llC e:nper('r~, or lhe i~f)nl~ln~ r:~J(!!l··~lt~5. 
in their nanlC .. tli(ldc l)(lfricusJr ('OllVent~tH1S \\"!~h t=~t'~!1 ('0::

cerIlln~ tIle di\ .. ilion of Llnc1~" as \\"e fi!lJ b\- the (hr\.)!li(:~·'i, o . 
I "} d t' I \) . ,'" t..s.. '", 1 .. .. . an( III t lC co· es 0 t Ie .: J 11.~otns ..... ana .0 t: j"lT~ nn tans. ~ 

J. ~ 

'1"'lle' }"rallks di(i11U[ [0110\\- the fJnlC 1)IJll. l!l tb\.~ ·Sa::~'" 
. ., •• 4 
~ ;\.. 
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2nd Ripul:-i.~n !JW~ we n:d not the Ie-3rt \Ocllige of any 
fu(h ti~\·ifiJn \,f J.l!115; lile\' hJ~1 cO!lquercd tne Cl.l:.lntr\") 

~nd [0 tt)() ~ ~~·h'lt tllt'~' pl~'afed, making no re,'ulation5 but _ , 0 

:!mong thcrnf~t \' ··S. 

L~t ~IS t~l~lt":\.:re dinin~tli!h l~et'\·ecll the conduCl of the 
". 

B a: ~H :llli,lns a!lcl \ .• i frgoths In Gau J, of · t hoft fanl~~ \..r i fi-
\'"oth$ !:l Spdln, (")t tile'*" 31IXliidT'" trool~-)S l,nJ:"'f l\u.ruflu-
~ ~ 

tt:s ~r:~: O~!').lct"r in ltd~\"~ (lnn th~t of the }'ranks ill -C;Juf . - , 
~:1d of tll~ ''" ~'~ld .. !ls+ in ~-\fric~l. l"'h~ f0f,ner cnlcrld inlG 

, ~, ' 'I l' 1' ... 
\..'\)rl\-t':lt:\~ilS '\'t"q t!:c aI1Clent :;f1:!~ )I£,II1iS, an( 1!1 ':l)!l!e-
\t~:enl'"e rht'fl'o!' .. 1!!Jdc a di,"ilion of Jands bct,,"CCll tilcln ; 
t~:~ ldt~cr diu ~:) fl!ctl !llir.g. 

\\1 H:\ T 1:<15 in~luccd rome pt'0pl~ to thmk tiM! 
tlie R\)~l:.Hl L:',,'s '·.'cre ell!ircl~~ ufurped I))" :lle llarbariJns~ 

l .... l ' , " '\ \' "'} 1 I'" i$ tu~:~' fin,'!;r:,g in tile !J\V5 c~ tne . I Igor lS dnt }urgun~ 

(!~J!:) .. t:t~~t r~:~!~' t\\·{) n<!:lt)!lS }I~~d t\\~() thirJs ()f tIle ialids ; 
1" 'l'" .rr: 11 l);.~~ t ~l:S tn;;."~' :th)~ on<,- lil (~rt(IIIl qUd:-ter~ 2111gn~:1l t.,em. 

l-'" i., Il,1C~(llJ + r~~:s, i:1 t 11~ )a\\" of the B llrgu nd idl1S ~ that 
his !)e('ple at tr1~ir eftt!l:!ifhment 11~ci t\\~() tflirds ;.)f tl1e 
j~~1ds ,it! ll\\'cd them; ail\.l the fecond [t1 p 1~ lemen t ~~ tot i~is 
!,,!\\. t,lk ... " Jlorice., that OJiiy a n1oi~tV \\'Quld be al!(}\t-ed to 
(Ll)'~ \\'ho IllOllfll rlercaftcr corne to live in that ('l)~ln:ry~ 
Th"ret,)re aU the lands had nIH been di\"~ded in the begiil
r.in~ bet,\"l"en tIlt- Romans and tIle Burgundiclns, 

1;1 t hc texts of thofe t \\~() regu Iatit1!1s \ .. "e meet \\,i th the 
f:1U!C cxpre!!ions; confequentl)1 tIle}''' explain one another, 
~nJ as the fe~ond ther cannot be underflood to nlcan an 

• 
lini\·erfal di\'ifion of l.illds, lleither can this fignification be 
gi,-en to the fira. 

'Pl'h~ }-ranks acted ,yith the fanle moderltion as the liur
g~l1dians; tlley did n()t fir'I) t~.le ROlnans wi1erever the}' 

cxtelldcJ 
1If S(,-4 l'rocopinc;. \\"~ of th;: Goth:;. 
t ~~ P!()({~niu" \'·2r ot the \'.!I:oals, 
i l.l((,~ \'0 ~,·tl1!'.'r<~ (~l.O p,)p\llll~ np!tcr In:1!:cipiorum t~rtian! et O:::iS ~:'rr~-
... ." II. • 

.. "', , ... - •• " .," - ,~". \' ,- - 't "'l - t-' t ~ " R l ",T' • I ~' , • '.. -. : 1 ....... ~ ... L,,' c,t \.l: It, ~X, - 1..,\\ () (,,- U. ,,\l.lLlrll.~, ,l~. ~.t. ) ., 

", \': :.,' n :\ i1 ~ ~ < ; t ~" ;) B l: r g \i ! ~ elf ' 1. i h ~ l S qui :! ~ t -r" \' \.' n ( :'l U' \ r ~ (P' \ . ~' " : \. ~ r, q ~ : ;t t:1 
.... ! " ..... '\ ........... ,.t~:'l~ t",,·:· l"r'~~ 't',· ~".~ ·\,-t" ... ,. _., \. ." .• ' •• ' ~ • t " , • '- ~ 4" , ...... l. ,l h" \ ~, I , •• .' , . , 
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extended their ('unquen~. ""hat \"ould tllcy l:ave (~un~ 
,,9itL fl> TlllH:!l la!lJ ) "l'hc~" took \'''!lat fuited tl1em, JnJ 

.I 

Jc!t th~ refl • 

• 1j!,./! Apriir:7:ion (:r ,hI' l.a~:.· of Ibr B·lr,~~!~\fiQnr tl_~!l! 'Jj-,h .. l1 ~ . .:
/'~'f' r-':/:gori:J, i11 Rt"I.II:C~ If) It£ Di'~:~/·:-Jr. (1' La,:,!." .. 

I T is to he conllJereJ that thofe l!:',ifions of !anJ 
,\·ere not made \vith a t~"rdnnical fpirit; but \\pi; It a \1Oit:\\

of relievin~ tile reci~'ro(al wants of t,,:"v nations tllat \\"CIt! 
L) , 

to inhabit the IJ.lnc cuuntrv·. 
The law of l:le Bllr,~tllldia!~s ordains that a Bt:r~tln,:i,m 

1nall be recci\"c(l til :!!l h()fpitable lllant1t"r b,\9 a 1{()1111.\Il. 

:1'11!s is (!t1reeable t<.) t}1e n1anners of the l-;ernlan~, \\"hp. t!C-
;-.. . 

cord in_~ to l~acitus, if \\"ere t'he lnoft Jloipi ~~U i~ r::~)l} l~ in ti~e 
\ror!d. -

J3,.: ! h ~ I a \~ 0 f the B II rg u n d i J ~ ~ i t i ~ (, rd a i ned. t hat t 1: ~ 
J ,- -

B d" J"' 11· I" t' 1 t' , '-llirgtlll tans lilall tlaVe t\VO t·.1!r~~s 0 t 1,-~ Jcinas d~l~ u!:e 
~-

t: h i rd 0 f tIl e bon d mel I. I nth i sit c (' '1 fl de rc d the g C 11 ius {) f 
the t\\~O nations, and COIl-fOfI11Cd lLl the Inanncr ill ;\'hic fl 
they procured their fub!iflence. .&:\5 the BUr~tlndi~lns deal:. 
clliei1 r ill cattle, they wantcf! ,1 great deal of L.!!1d, Jnd r,~\" 

• • t ' 

bOI;drnen; and the ROJndnS~ from their tlJ)plictltil)Il to ag-
ric II i t u re i 11 a (l nee d () fIe rs l a 11 dan d 0 fag r (~d t e r 11 U !ll be r ~ f 
bond (nen. 'l"be \\9 l)ods \\"cre cq uall}l divided, bl:C~l ufe tIler; 
\\~an ts ill tl!is ~c fpee1 \,:-crc tIle idlllC. 

\\te find in the codet of the Burgentli(1ns, tLat eaLh 
barbdriaI1 \,"(!S placed Ilcaf to a Ron~·an. ·j'he {iiriiI0!! 
therefore \\"ClS not g(.!neral ; but the l{onldTlss \\' ho ~J \YC t!lC" 

di\'ifion, \\rere equa} ill nUIIlber to fhe .BlJr~undi~Hls \\'ho 
recei\"cd it. l'llc 1{or11an \\·as injured the leaft poiIiblc ; 
the Burgundians as a Illartia! ]>e()l)le, fl)Jl(} of huntin(T ant! 
of a p,dioral life, did not refu[c to accept of tbe f~jJo\, 
S r 0 u n d s ; ,\' 11 i let he 1 { ( ) ITl all s k e p t fu ~~ 11 I <1 n d s as \\" ere I J r () p -
crcl1 fLlr culture; tIle 13urgilIldiaIl'S {locl: ftlttcncd tbe Ito .. 
m &l n 's Ii c 1 (1. 

C 1-1 .. '\ [) __ 
.. D~ mor:b l~.r'"·t·,,~., .. ... , \.... ....... . .. .. t\ 7 ~ t h :1 • '. .'. f' \ •• :. - (~ l" ,,~ .1 ( \ ... ' ., 0.. '_.. • .. ~: .,." •. 
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\ \ - t" r:,:ed 0;:: y op{'n the S"Ec :tnti Rip:JClrl;.!.n laws. to he 
f .:, r: ,.l ,t. l. t I. ~~ !' ~ --, .... . , ~_ .. 't J1. ...... t f f".... ,~; J .. '" .. 4 (: U 'u ... '- t 1 \.. _" O:n a l. ~ \\ e len 0 re ( : e 1&1 a . [~ _ C" 0 ~ I l. 1 " ~-

tn,,:e ,:!!:0:~s :ll~ l"'r~nks., than among tile other CCt1i\lt:rurs 
," ,- . 

'Jf \J\lt~ ~. . "}'. , B l ~ • , .. .. ' .. , 1 .." .., ne COt~!1t (1(, ou~an'''lil!erS !S mlitd~en In ~ne (Jpt!&l: 

r :) r' I'r nt' 1"1:" f" .. 11 ~r.l .. H i~ }l~~S n :")t- ~ ro\-~ rl 111:·t" h ~ ~." "'~n t. , . ~ ~ - ,--- • '" ..... ~ .. ~ III. • .a. '" ca \... -. ,1 '" U _ ... " .. '" • 1 t ,~ ... 

.. '1" 1 l R .. ,-: rr:.;\,i ~ a ~enel~l re6Ultatron tt) r~(.i!::t: lne Orna!1S lDto a t; !!1U 

U t- ,.-, ~ .. \~ : t ! l. ; • "'" ... :..&,-~. 

" '1 l" "t·1 l' .. -\ ~ lnl~ aut:1Qr s \~(\r~ \5 I,cnnea '\-ltnCtlt 3rt~ J.ni1 ~s ilC 

fpeak:: ,\~it!l t:1C finlplicitYI frailkn~rs Clnd candvr ()f tlldt 
Clncici1t nobilit;· .. from \,,-hOl11 :lC dercend~, e\~cr\~ O!le is ca· 
pabi .. · of jud~in~ ·)f the fine things he fays, ~:;d of !h~ ei~ 
rors i!l~O '\ hie i~ l1e is fallen. I filall not th~refore tlrlt1er-

• taKe 
• or: ... ~ 

£ ....... ~ "t,. 

T fi~i.)\:\ CCnfiT!~lCd by the \\'ho~c !itle of th .. ' C\.h.i~ (~~ ~~:':C{l~lS, & c~!.:it!.i, 
.~ (Plt'n is. 

! ~l (:~'t"~l r.l optitua:i l.)ur~und,cn; \'~l Rom~r. ') n()bi!~ t'~:(\.4rr(rit. l·it. ~t}. 
t, '. ; ~o.: !~ ~~~clii\.'~li~t:;i PCl ttu1is in~~:lui~.~:n Bli~':"'\!ndi\J!,ibuj CU;'iJ. ~<Jl:!~!'~?! 

~. J ~ 

I t : \ ~ , ~- l' t ..... \ ... -- ,..' 1.'\ 
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l.n\1\\ t~\ig~; th{~'ig:t bls k'~\l\,,'lej~:l' \, .. ~s not (l~~l~'-:::rlt~.:\.·, 
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{lUI hi il VI:' ar.\: ;~: \,,~~. l 

Ti'~' (OU?l~ Je t~(~ •. ' ~;~,.: ~Il' -r, '\ ..... ,1 ~~.,. 1 t~~..t l: I' l.(,,\S • . ~ D. ~ "I \. ... - ~,. '-..... _, , • t.l .. , • , , \.., . '- ..... ~ {. ~ v • 

h~\·~ torn~t't! t':~·v c:!flCt~n~ 1-.' it("ffi$ ; (lnc at ~~'~lt,-L :,"~~lS !:~ 
~ ~ ;a ('-' a f 0 i r 41 C \" fl~' 1 ~ r. t t the ' I ~ _ ... ~ \) ~ ~ • - • ~ .!., , .~':'.' l' ~ .... y .! ~ ,~ 

&. • ~.. .,..... • " '" , ........ • - • ~ • '''''.. ,. ..., "" ,,'.. ,... g ..... ~. ,1 4 _ 

the nQhllat\-.. \\. bell th," f~:.a ~J\'~ it:!v~ f\) Y~.j~t, )l, :~l 
...l • \ ... _, \ ~ .... n 1'" t .. h f ~ ! t.) \, ~ -. ' -~. ... r, .. ~ ~ ~, . .,' I! r : "" U L ~ .. h t \ ,) .. • • ~ ..! ~ l, v t •• , _ •• \ V ~1 ~. \. :. •• \. • I~) \) ,~: ~ fl • 

"O~I w:l~ b~"t·~; t!~t .. tlea\·t'llI\· ~l~tnf:\.)~-:_,; !~ \,('U \ft'.~"t"n~i ~,-V .. i 
~O~·~ ,,,~\. ', ... ~~i rc\ftlce rf~~ ("~~;:h tc) tot.!ht" : D\.l n~'! (i!O!\'~ t-_l 

!~ ... , rl~tl~~ \'\),t ~'lii tnt't': t!lt"t~ ,\ ... ~~!~ tilt, Cl)~ltt,':~dll\)n (~: tIte 

! err e: t ; ; ~ \' t) i II ,~t> 1 net (\" It 1 U C ~ 1 : (.) : ~ e ~ ~ . ~... \ ,-' II ,,- i :; t n e r ~ 
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& 
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~'l! 
\'\' HAT fidl gave r!fe ro the notion of a genera: 

,... ~ t' ., 't rrgu :~:!.lon :r.a~.t: ~t l ne- !! nie ot tUl" CU!tq Ut~ 1 , l~ our meet-
~:~r- \\"i:h J Dr{~t:::~ious ntl!1~ber of fervi! uue, in i'TdnC(\ fo-

b I ~.' 

'~-drcl3 :he bf'.!!!nni:1S ()f !h~ thirli race; and a~ tile con~in-... 
uai prngl-r-!1i~)p. cf t!!efe ferV~!l~des was riot attended to, 
ne0nlt~ ;m(!~~n~(i in al~ (2~e ot \)bfcurit\·, a OC!IlerCli la~·. 
• ~ (l '" J f') . 

\,~h:c!l '\·a~ ne\'"er madt·. 
l'v,\·~rd5 the COfllrnerlce:nent of the firfl race, \V~ meet 

'~,-~\h an ir!tni~C' :1tlfnbcr of f:~cI"!leIl. bo~h a!nun~lO the 
'".) 

l"f2nks and the Romans; bllt the nun1~~·r ot' hondni~n in-
creared to th~!t degr~e. that, at the beginning of the thirJ 
race, aii the 11l1fbandmen and alnlofl: elll the inh.oitan~5T 

\~ t~L. II. T cf 
* Xe,-' ~r(nl~. !:~~ !ummum tno1irc per ~therl Cl:IT\lm ; 

&.;iti\!s l·~n.'rrll~, c .. ~lc=!til tet.ta ~n~lnabi'\ ~ 
Int~l ;~l', ~,,:!"r~., ; !llCuil) tuti{f:mu; ~b~~. 
Xd:l {\." d"':,(\"'r!Ur hH·tatn dcclitl;:t ;n ~ngl.letn, 
!\~vc i!niittrinr prl"ilarn rot. dl:cat ad ardro. 
'9'l,\t'''r ,'.,O"'lotnq"" t" .' (), .• ~ '('· .. t~~~ r-:..' 

& • 11." \,., .. ~ • c1 ...... t t.: • ! ....... • " • A.J ., 1'-. 4. ~ • i • , l _, , ~ 

+ \\-hilc G.;nll \\'~S und~r the d\)min~tion of the ROI'Drin\, ~hc)' 1I.)r;'lC~ p~~" 
t:(,:l:tr l;~uic.:s; thefe '\"-c.rc ~cncIall ,. !'rt.-camc:n., Q.1" :!lc cic:ct.ndan:~ vi ±ree,,~
!Lf~l1o 
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of to,,-r.s ,rere bCCtlmt: bondmen; and \yhcreas at tIle firi 
pffiod, there \ .. "as ,·er~ near the falne :ldminifiration in the 
~ities, as among the Rumalls, namely, bodies of citizens, 
a l~na!e and courts of judicature; at tIle otl1er we hardly 
meet '\-lt11 an}· thing btlt a lord and llis bondmell. 

'Vllen the lOranks, Burgundians 3Jld Goths made their 
fc'-erdl io\"afions, the)' to()k gold 1 ftlver, moveabie~; clothes, 
Ineo, ,vomen, boy's. and wllatever the arln):e CQul() carry; 
the ,,,hole ,.,as brought to one place, alld divrded amongft 
the army.* Hiftory fhe\vs t that after the firfl fettlcment, 
that iJ, 2fter the lirH devattations, the~· enttfed into an a. 
greement with the inhabitants, and !crt them all th~ir po .. 
litical and civil rights. 1"his was the la\v of na~i 'lns in 
thoft! da~~s; they' plundered every thing in tilne of 'VZT, 
and granted every thing in tinl(; of peace.. ",7 ere it not 
fO t hu\-.? lhould '\~e find both in the Salic and Burgundian 
Jaws fuell a nUll~be:- of regulatiot:ls abfolutely contrary· to 
a general fert,.ililde of tIle people? 

But tllat \7hich ,\·as not effeBcd by the conqueR. \vas 
effected 0\' the fClIne la\v of nationst whicll fubfified after 
the conqu'efL Oppofition, re\'o!ts, and the taking of town~ 
\\'ere follo\ved \¥ith the fervittlde of tIle inllabitants • 

.A~nd, not to me!ltion the \\'ars \vhich the different con~ 
quering natiolls made againl1 one another, as there was 
this particularity among tile r'ranks, that tIle different di. 
\~ifiQns of the monarchy gave rife continually to civil \vars 
betweell brothers or nephews, in \Vllich tllis !aw of nations 
\vas confiantly praaifed, fer\Titudes of cotlrfe became more 
general in FIance than in other countries; atld this is, I 
belie\:"e, Olle of the caufes of tIle differellce between our 
.r'rench la\vs, and thefe of Italy and 5pain, in refpea to the 
rigllt of lordfhips. 

'l'he con(luefi was Coon over; and the la,~ of nations tllcn 
in force, \vas projllaive of fome fervitudes. ~1'lle cllfi.oIn 
of the fame la-w of nations, which obtailled for many age~, 
~'dve a prodigiolls extent to thofe fervitudes. 

"l~heodorict imagining that tIle people of A ll\Tergnr. 
were not fait!d'ul to him,) thus 8.ddreffed the Franks of his 
(1 i "'i fi 011 : Fe I! OlO lJlf, clild I lvil! carr)' )' 0 lJ, ,/ nt 0 a i 0 untry 
;",Iure ycuj7zdllla(x Ju/d,jilver, ca-/Jlives; c/ot/us andj!oc.~s 

111 
J ~CL r,!· .. ;:~(\i·y of l"ouf'. book :.~. chap. ?j. Ahnoin, book i. chap. I?. 

~ ~'" thl' i ~\'l''' nf tht" falnts in the next p:lf!<" 
~ (~rl·:.:nr~ .. (~~ 'rl~11!' • h('(~!~) 
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in tlh~· .lalICt,· and )'OU foall remove all tilt ptoplt i1l!~')'cur 
(,llJ)n coun/rll • 

./ 

J\ftcr tIle peace* \vhich ~,,"as conc1l1ded between Gon-
tram and Chilperic, the troops elnployed in the fiege of 
Bourg~s having had orders to return, cdrried fucil a large 
booty away ,vit}1 them, tllat tIle)' hardI}' left eililer mellor 
<:att!e i~l the tountr)·. 

I might quote hetet autllorities without 11umhcr ; and 
as th~ ho,vcls of hun12n compaffion \\'ere moved at thofe 
rnifcries, as feveral holy prelates, behojding the CJpti\rfS 

bOUlld t\VO and t\,·u, emplo)'cd t!Je treafure belonging to 
the churell, and fold e\'en the facred uteri fj Is, to ranfOln ~,~ 
many as they' could; and as fe\pe,al hOll' mon!~s exerted 
thcn1felv'es on ttclt occafion, it is in tIle tli,·es of the faint~ 

! 

that \\'e meet \vith tIle heft ec!aircifTements on this fubjeEi. 
Atld, notwithfial1ding what may be objeBed to t.Ile alltll()rS 

of thofe lives, nanlc1y, their ba\1ing beert fometimes a little 
too credulous in refpeEl: to things \v11iLll G·od llas certainly 
performed, if the): were neceffar}· for the execution of his 
defigns ; )7et ,~e draw con11derable lights from tllence~ in 
refpeEl: to the man~:ers and ufages of thofe times. 

\\'hen \ve cail all e}Te upon the monuments of our hif
tory and laws, the whole 1eems to be a vafi~ boumt' ~rs o
cean ; all thofe frigid; dry $ infi pid and crude writings 
l11Ufi be devottred in the fame Inanner, as Saturn is fabled 
to haye devoured tIle {lones. 

A \7afi quantity of land \Vllicb. had been in the han~s of 
free~enl! \vas cllanged into mortmain, wIlen the countr}r 
was firipped of its free inhabitants; thofe who llad a great 
hlultitude of bondmen, eitller took large territories b}' force~ 
or 11ad tllem }"ielded by agreemellt, and built "illages, 
as Ina)' be feen in different charters. On the oth
er hand, the freemen, \\'110 cultivated the arts, found 

~ 2 themfelves 
"* Gr~gory of Tours .. book 6. chap. 3 t. 
+ Sec th~ chronicle ot r~rcdcg{'!rlus. III the year 6~~, (\:-12. hi.~ continuator, in 

t. he yl'~r 741 ; the annals of Iuld, in the yt:ar 7 39~ and the lives of the faint..; 
in thr next qac'!L1tion. . 

t Sl'C the livl's of St. Epiphanius, St. Eptadills, St. CtCfarius, St. Fldo!u~t 
~t. P ,}l <.; ian, St. "frcvcri us, St. Eufychi liS, and of St. I..cgcr) l'h~ nliracles of Sr. 
Juli3u, &c. 

~ ---Decrant quoqu~ iittora ponto.--Ov I D, lib. ~ . 
. Ii E"'~I~ the hu!halldmcn~hem ttl ~' ':~r~, ,not all 11.,\', ;<;:~, thr.~ ~ Bth "!l,d 

8:1d 1;1\\ n1 thr (od~ de ~gl~~\Jlts, t ... cr~IH"")' tt COlOIH', an~ \t.C l.JLl gt Uif 
t~ule tit::-
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themfel\'e! redtlcrd to exercilc thole arts in a nate of rtr .. 
\·itllde ; thus tIle f\!r,-it udes refiorc,i to tIle arts, and to ag
riculture, \vhatever th~\-- had loft. 

It was "1 cufiomary thing with the proprietors of land~. 
to give them to th~ chl:r(~he5~ in order to hot,l them them
[elves by a ll\.~it rent, thinking to partake by their (cr,-i. 
t~;de of the fanftity of ~l!e churches. 

T ~tft Ih~ 11t,11lJS 6£/DlIging 10 Ih~ ni~~iftG." tJ' Ib~ Bt.J .... ria1:J. t-,J'IJ 
If!» ra.y~s . 

...:'\. PEOPLE remark~bJe for their fimpJicit~ aId 
l)O\"er~,! ; a free and martial peol:-.'e, \,"ho Ji\"t'd without 
1 • .. 

dn~~ other inriullr}" than that of I~nding their flQrks" anci 
W}lO Ilad r:otll~ng but ru!h cot!ages to att~ch tilell} to their~ 
land s; fue h a peap le~ I f.t~·, m u ~\ helve f{)) i()\~ed their 
chiefs for the f~!ke ot' booty·, Cind not to p~y or ttl rClife tax
es. The art of tax gatherillg i~ ~t,,"a~"s in\~t'ntt'd too lelte. 
and "then men begtll to enjo~· the felici:y of other arts. 
_ t'fhe traI1Ucnt ttax c)f a pi~cher of ",..ine for e\"er~" acre. 

\\"hich "':(1S une of the exactillns of Chi!peric and Frede .. 
~onda, related on}\· to tile Ron1~ns. 1.1 t~tt, it WClS Ilot 

tIle Franks that tore the rolls of t}l()fe tClxes. but the cler
ir,,., ,yho in thofe davs were art Ronlans. rl~he burthen of .". . .. 
thi~ tax la\:" chieflv on the illhabitants! of the towns: no\\" 
tllefe wer~ (lImen all inhabited b,· !{o·malls. -

Gre~ory of Tours§ rdates, ti14U a certain judge ,,'"as c. 
biiged .. after the death of Cllilperic, t(l take refuae in a 
church. for having, under the reign of rhelt prince. ~rdered 
taxe~ ttl be Jc,"iert on fe\~eral r'rclilks, \V l~o, in t he r('i~n of 
Chilrlebert, \\-cre it:,g~nu£ or freeLortl: Jl lu If OJ t.lt Frdnci.t • 

i;li!~ tC·lllPOT~ Cn7'l,{,/J!rli T(gi'.,' l'1]g~IIU1- ju(rar.l, PII/;/iffJ tT~;. 
butO./U!J(gi-:. Therefore the franks. who were not bond· 

. , 
IllCi), 1)~'U no taxes. 

·r'llere is not (i ~.!rammarian, but \~oliid be afhamrd tc 
fec how the abl'c ciu BosH has intcrprct.?d this pa.{fage

I-!~ 



C~J.t\F. XII.J f~C • . ~ 
He obfer\·es, !ha! in ,hore da,·s tlle T)~~emC!l \\·er~ calJt'd a1. 
fo i:z.!;wlli. C pon this fuppofition he renders tht: Latin 
,,·ord :'ng(~:lIi, b}p /rtlJ /rf'1If 11I."tS" a phrdfe ,,·hich ,,·c in
ucrd mly ure, a'Sjrud jrom ({lus.jrud from puniflMtnli : 
hut in the Latif} tongtle, {ueh cxprcffions C1$ In;fnU!- aIr;. 
"l;ti'~9 l!btT!il1i a trlbut!~J, 1.1J4{!1l1'ltj;'i II'ibll.!';'''Ul;'l, \\-(·~~IJ b~ 
quite m011tlrous. 

"'e firld in rh~ l«1'V of the Vifigoth~,* tl!at \\·11er. a h:ir
barian had feizetl tlpon the eDate of a Roman, the jtl(lg~ 
obiige-l hiln to fell it, to the ('n.j that this eflate Inight 
CODli'lue to be tribular}· ; confequently· th~ uarbariatlS paid 
no tdxes .. 

The abbl~ dl) Bos,t \vho. to ftlpport 11is ~\·nem, ,vould 
fain have the Vili.~o!hs fllbject to taxrs t + qll:,tS the literal 
and fpirituCll fenfe of the Ja\\-, 3!1(l pretelkis, tlpon no other 
indeed, thall an imaginar~· fO!.lntlatioD, that het\v~cn the ef
tab!ilhment of the G(lths and tllis la\Y', tllere had been an 
;lugmentation of taxes \",hien related only' to the Romans. 
But none but father Hardouin are aJlo,,'ed to exercife tllUS 

.11 drbitrar}· po,~er o\"er fafls. 
The fanle author tnakes a wrong ufe of the capitularie~, 

as \vell as of the hi norian~ and la~"s of the barbarous na
tions. \!'Vhen he wants the Franks to p~y taxeS t he ape 
plies to freen1en wJlat can be underftood only of nbond
men; ,vhen lIe fpeaks tJf their military' fer\,ice: he applies 
to bondmen! "'hat c;!n neve~ relate but t(l freernen. 

~3 CHAP. 
-+ Iud!~"''i atquc pr:r-roiiti t~rt1as Roma:lorum.~ ab illis <ttl i ~tUpltl~ tenent 9 

~~f\.·r.nt~ ~"- ROlnlni5 ib3 (!xatl i()n~ h~c aliq u. dilationt: ~i~itn3nt, ut nihil fi{
,'!} d~hn! deperi~.. Lib .. ~o, tit 1 .. i:2P, 14. 

t EililiiilbJn('nt of the franks in Gau!, tom. 3· cap. 14· p. 510 . 
... H~ lays a H.!;!i'i ut)C'n another l~w of the ViflgOths" bock. 10 .. tit_ t. firt. 11 • 

..... ·i:k:h Pf~~V~~ Jl(\thing ;It at an ; ;t fays onIr, th~t ~.t! \ .... ho h3~ t't'c~i .. ftl of ... 
;0rd a pi(~(" of !'~ld on condition of a r~!lt or f~I"i~e, ought to P"Y ~~. . 

~ 'E{\abliihm~!lt of the Fr~nch l11onarchy, tOIl}. 3. =hap .. 1-1' p. 51~, ~"hcr~ 
t~ <;Hotc; the l,ditt o! Pifi~s, art. 28. St. .. .: bc!o\\-, ch~?t ". 

~ Ib:J tom ? .. (.hap. ~. p, 1~8 
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C HAP. XIII. 

Of Tax~1 l~itl &J. ,;~ R'i':IIIIIS lind CQllls. i1l Ib~ JI.aarchy if Ib~ 
Iranis. 

I :\IIGHT here examine whether after the G~uls 
~nd Romans ,,"ere conquered, th~ contillued &0 pay the 
taxes to \\9hich they were ftlhjea under the emperor5. 
Dut, in (,rd~r to proceed with reater expedition, 1 that) b~ 
1atisfied \\ ith obfervicg, that i they paid them in the be. 
ginning, they were fOOl} after exempted, and tlJat thore 
taxe~ ,,"ere changed illto a militar}" fecv'ice. For 1 confef~ 
I cannot concei'le how the Franks fhould have been at firft 
fuch great friends, and ~fter'Vards ruch fu4den ~nd ~iQlent 
~DemleSt to taxes. 

i\. capitul~ry* of Lewis ll! De~onnaire e~p]ains ex. 
tremely \vell the fitu~tion of the freemen in the IDonarchy 
of the t"ranks. Some troops+ of Goths or Iberians, fly
ing from the oppreffion of the l\1oors, 'rere received i~ 
L\:\vis~ do:ninions. The agreement made ~·ith them was, 
that) like 9ther freemen, the}" {hould follow their count to 
~Ile army; that upon a march th~y lliol!ld ~ount guard,t 
and patrol under the comnland alfu of their count; an~ 
that they G-lOuld furnifh horfes and carriages for baggage 
to the king~s~ cOfnmjffaries 2nd to the a~'1lba{fadors in 
their way to a~d from court; and that they fhould not be 
compelled to pay any f~rther acknow Jedgment, but fhould 
be treated as the otllcr freemen. 

It cannot he faid that thefe were ne\v ufages introduc~d 
to\var<ls the commencement of the fccond race. This 
muG be referred at leaR to the middle or tD the end of the 
.firfi. A capitulary of the year 11864 fays, in exprefs 

. terms, 

'* In the year 81 S, chap. 1. ,,,hich is ag~ble to the cap'itulary of Charl"s 
the Bald, in the year 84:~t an. 1 and 2. 

t Pro Hlf:)3nis in panibus Aqui~ni~, Scptim~li~ & provincia: conflfte:l. 
tibus. Ibiti. 

t Excubias & explorationcs q~s ~aaas dicunt. Inid. 
~ ·rhey wtre net ob1i~ed to fumifu dny to th~ co~nt. Ibid. art. 5 .. 
U tTt pagenfrs Franci, qui caballos hahent, cum luis comitibus in hoftem 

ptrgant. The counts arc forbid to deprive them of their borfes, ut hoilem 
fat=erc & dcbitos paravedos fecundum antiquam confuetudinem (xfol\"crc, 
Fo!f~nt. Edict of Pines in Balufius, p. ! 86. 



terms. that it ,,-as the anc~'t cuRom for fr~lnen to per
furm militar\- fer~ice, and to furnifll Jike\'1Iift! the 110rfci 
and carriages abovementioned ; duties paniculu to them. 
(elves, and from which tn(;fe who poffeffcd the fiefs tn'ere 
cxeulpt, as \,-e fball prove Ilereafter. 

l"his is not all; there "-as a regulation* ~·hich hardly' 
pel mitte!l tte impoling of taxes on tllofe freenlen~ He 
who had four Rlanorst wa~ always obliged to march aga!nfl 
the enCln)- ; he \vho had ~Ui three, was joined with a fr~e .. 
JDaO that Ilad only one; t,lC JatteJ bore tile fourth part of 
the other'~ charges t and j~aid at home. In like manner, 
they joined two freemen ,,,he hall each t\VO marlors; he 
who \verJt to the- army had half l!js charges b.ore by llim 
~~ho {laid at ho~e. 

Alfdil1, ,,,e ha\"e all infiIlite number of (:Qarters in wllich 
the pri\,iJeges of :fiefs are gntnted to land~ or diflriil. pof
feffed by freemell~ and of which I fllall make further men.a 
tj.on hereafter. There Jands are exempted from all the 
duties or fer\9 ices, whicfl were requ;red of tb~m bv tht
(:Ol1ntS and by the refl of the kings officers: And ~s aU 
thefe fer\"ices are particularly enumerate(j, without making 
all': mentioll of taxes, it is lI)~ifen th~t ~Q la~es ,,·ere im
poJed upon them. 

It \vas very natllral that the Roman art of tax gathering 
ihould fall of itfel£ in the JDonarchy of the t"ranks : It was 
a motl complicate art, far ahove the cOJ).~eption, and wide 
from the plan, of thofe ·r,rnpl~ people~ \Vere the Tartar~ 
to overrun Europe, we t.hould filul it very difficult to make 
theln comprehend ·.~hat is meant by Olje of our financiers. 

The ianonymus author .of the life of Ltwis Ie Dtoon-
1laire, fpeakirlg of the counts and other ofijcers of the na. 
tion of the Franks. ~thom Charlemagne eftablifbed in 
~-\quit~nia, f~}~s, that he intrufled them with the care of 
detending the frolltiers, as alto witl, ~he nlilitary power and 
the intendancy of the demefnes belonging to the crown. 

p- 4 . This 
.. Capitul~ry of Chwemagne, in the year 811, c. 1. Edifl of PiRes in the 

lear 864, art. 27. 
+ Quatuor manfos. 1 fan':y that ~'hat they called manfus was a particular 

portion of land belonging to a farm where there \\·ert bondmen; wjtnefs th~ 
.. apitulary of the year 853, apud Syl\·acum) ,ic_ Ii. a~inft thott who dro\", 
.. "1~ bond men fIQ.Ol thei r man~. us. 

! In ri~hou, part 2. p. 1 ~17. 
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Th!~ fbf\\·~ tl::e nate t)f the ro}~al revenues lloder the fecond 
rdce. 'j'he :prince had kept his deme[nes in his O\Vft 
hJnd~, and e TtploY'ed his bOlldmen i n improvin,~ lh~m. 
But the indictions. the cdpita;ions, and other j)npol1s raifed 
~t til',· tinle of ':he emperors on the perfons or goods 0" free. 
lllen, hJd hee:J (hanged into an obligation of d~fendir~a the 
fwmief', ~rlll marchin~ againft the enemy. ~ 

']'he b:ih'')F's, writi;ag:f to Le,,·i~ brother to Charles the 
Bald, tlfe th, f~ \\·ords : "Take care of }'our lands, that 
}'Ou Ina)' not be obliged to tra\·e) continually by the hOllfes 
C'f the clergY-t CJnn to ti.'c !heir b,)nomen with carriages. 
~fanage )·our affdlfs," continue they', "in fuch a manner. 
that ''ou rna)· h~ve en()ugh to li\·e upon, and to receive 
en1baffies." ]t is evideut that the king)$ rev~nuest in 
thoft! uay·s, cO:lfifted of their denlefnes.. . 

C HAP. XI". 

Of'!.»!J~1 tbry c~I/~J CtnJu:. 

AFTER the barbarians had quitted their conn, 
tr}·, tlley were defircus of reducing their urages into writ~ 
ing; but as thE!}' found :1 difficulty in \vriting German \vords 
'rith Ronian l.:!tters, they publifhed there laws in I~atin. 

In the confl:~fion and rapidity of the conquefl,:noft things 
changed their :llature ; in order, hO'\1ever~ to exprefs them, 
the}' ,vere obli~~ed to make ufe of fuch oid Latin \vords, as 
,vere Inoft analogous to the llew ufages. Thus, wllat~\?er 
,,'as likely' to r,~\7ivc~ th~ id~a of the ancient cenfos of the 
Romans .. they -called by the name of cen/us tributuT4; and 
when tl1ings had no rela"~on at all \0 the Roman cenjus, 
they expreIfed, as \vell as they COllld, the German words 
by Ronlan letters; thus they formed the word jrtdum, on 

\vhich 
oJ- See the capitulal'Y of the )re3T 858. art. 14. 
+ Th~y levi(!d alfe' fom~ duti~s 011 rivers, w~eie there happened to be a 

bridge or pa[dge. 
t The cenfus wa~i fo general a ,qord, that they made ufe of it to e~prers 

the tolls of rivers, ,,,"hen thert! '\\"3S a bridge or ferry to pars. See the third ca .. 
pitulary, in the ycef Bv3t edition of Baluiiu~, p. 395- art. 1. !nd th~ 5th in the 
)"tar 8~~9, p. 616. I'hey gave likewife th!s name to the carriages fumiIht=d by 
the frcclnen to the ki::1g, or.to hi~ comnliiTarics, as appear.> by th,,; cafilulary 
of C.hearlt'!) the Bald, ill the year 8b5) art. 8. 



,,·hich I Chall ha\·e occau'ln to defcant, in tIle follo\Ying 
chdpters. 

'fh~ \\·ords (tn/ui and tr,'bul?Jm 11a,·ing been emp~o}·ed 
in an ari>irrar}- nlanner, tl1is i13S thrown fOfne ob[curit,· on 
the figniiicatio~ in \vhich there "fords \\.'ere ufed under {)llf 

I,r:nres of the nrfi and. fecond race. i\nd ':10dern *~~thon 
,vht, had ad()!)tf\1 partlculJr fy tlen)s, havl11(~ tOtln .. ' there 
\"ord~ in the writings of tllofe dil}·S, ilnJ~lned th~~ \\·hat 
',~as t llen callctl ct'} /i,~;. ~-as exact !)l' the ((II/lIS of t !le ito, 
mans; antI from thence they inferre(l tllis cOllf~quence. 
that OllT kings of the tWO fir:ll races had put thcmjeJve5 ill 

the place of the RORlan emperors, and made no change in. 
ftheir adminifiration. Befides, as particular duties raifed 
tInder the fecond ra~e \~ere b)"~ ch~nce and bv certain+ re-

" T 
ftri8ions converted into others, tlley inferred from t}lence 
that thefe duties ~·ere the ClrifuJ of the Romans; and. as 
fince the modern regu~ations, they fOllnd that the crown 
demefnes \~"~re abfolutely unalienable, they pretended that 
thofe duties which reprefented the Roman cen..!UJ, and did 
not form a part of tlle demefnes, \\'ere mere ufurrations~ 
J omit the other confequences. 

To apply the ideas of ~he prefent time to diilant ages. 
is a mctl fruitful fource of error. rl~o tllofe peopie who 
wact to r!1Jtiernlfe ail tIle ancient ages, I {hall fay ·what 
the Eg)rptian prieRs faid to Solon, $, 0 Athenians, }'OU are 
mere children 1" 

Lm 

C HAP. XV. 

Thai what thty (all CenJus ~!.~!lS rQ~rt'd only 011 I h~ Bonll,,,:rn J .. 1n4 
I.Gt an ! !-#, .. . f'retlnt"n. 

THE king, the clergy and the lords, raif~cl regu
lar taxes, each on the bondmen of their refpcCli\'e deme[~es. 
I prove it with refpea to the king, l.y the cap~tlilary dt 
;"illis; with regard to tIle clergy, by the codes of the 

laws 
'* Tht' ~bbt~ d u Bos, and his fl)llowers, 
t S~e the weaknefs of th\! argunlcnts produced by the abb~ du HO:i, :n th.~ 

r.!lahliiliment of the t"rcnch lnonarchy, tom. 3. book 6. chap. t~. efpcclal1v in 
the i!\fcrl~nc~ he d ray..·s from a paifagc of Gn.'gory 01 'fours, conc(:lhmg a dll .. 
put~ bctwl"~n his church and king CharilJ~rt. 
. + rCI J.!l~tatc~, tly enlIan~hif~lllcnt). 
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Ja\vs* of t]lC barbarians; and with relation to tIle lords. b,· 
the regulation:;f which Charlemague made concerning th;s 
iuLjeet. 

"l'hefe tax~s ,,-ere cdi It:d ... ecrjiIS; the}~ ,,"'ere econolnical 
and not fical duties, Int:re private fervices, and not public 
obLigations. 

1 affirm, tl1at \vllat tie)" calied cenfus at tllat time, was a 
t~x raifed UpOll the oOlidnlcn. This I prove b}' a fornlu
iary· of ~ldrculfus cOIitaining a perllliffion fronl the king 
to t~llter into 1101)' orders, provided tIle perf 011 be tfree
born, and not illfOllcd i·) the regifter of the cCl!lli.C:. I prove 
it alfo by a comm!flio:l from CharJemagtle to a COllnt§ 
whom lle had fellt intc S~xony' ; which contains tIle en
trarlc!1i(eJnent of the SaXOJ1S for 114\7ing embraced Chriili
anit}·, and is properly" a charter of freedonl.1! Thi$ prince 
reftores tllem to lileir former! ci"il liberty, and exempts 
tlleID from pa~iing the flnJitS. It was tllerefore the fame 
thing to be. a bondman, as t9 pay the cer.Jia ; to be frees as 
not to pay It. 

By a kiJld of Jetters I,atent* of the fame prince in fa\"or 
of the SI)aniards, '\fho he,d been rec~i\:ed into the monarchy", 
the Cl,!llltS are forbid to demand any r.(~/us of them, or to 
depri\7e tht!ffi of tlleir l~nds. That firangers upon their 
coming to }'rance were ~reated as bond:.nen, is a thing \vell 
known; and Cbarlelnagne being defirous that tIley fhould 
be confidered as freemell, nnce lle \vould ha'ie tl1t:m be 
proprietors of their laIlds., forbade the demanding any cenJus 
of them. - . 

i\~ capitu!ary of Charles the Bald,t given in favor of 
thofe \·ery SpanIards, (;rders them to be treated like the 
other Franks, arId fcrbics th~ requiring any ,eIYu; of them; 

, ~onfequenlly this ct,!/iLs was not p61id by freemell. 
l"be tl1irtietll article of the edifl oi' Piftes reforms the 

abufe, by which fe,'eral of the hufbandmen belonging to 
~ the 

• La\-.' of the Ailenuns, chap. ~. and the la,,, of the Ba\.-arians, tit. 1. chap. 
'14- ,\,here the r~gtilz.tions are to De found \'.-hich th~ clergy lnade concerning 
th~ir order_ 

+ Rook \. _ of the capitularies~ chap. 303. 
t Si illc Ql· capitl' fuo LJcl\l: in ~enuus tit, ct in Puh:tico pul)lico ccnfitus non 

t:t. lib. 1 fornlltla 19. 
~ In the Yl:ar '1 89, c:dition of the capitularies by Balufius, vol. i. p. 250. 

'1 J:t utifla ing~nujtatis pagina hrnla f\abili:c{\lf confifbt. L~b i. fornl. 19· 
! Pril\inaeq uC libc:rtati donatos, ~t olnni nobis debito ccnfu folutos. lb . 
... !)X:l\..,\:eptUlTl pro Hifpanis, in the yc:ar 81 ~ l ~ditiOll of Balufius, tolU. i. 

)'. soo. 
· t In the year 841) cuiton ~f llalufi'';s:' t081. ii. art, 1, and 2. p. 1 i. 



CHAP. XV.] 

tIle king or to the church, fold the lanJs dept~ndent on 
their manors to ecclefiallics, or to people of their condi
tion, rcfcrving only a f:naJ} cotlage to tlle!11relves-; by which 
JTICdnS they avoided paying the It,?jU.f I- and it ordains, that 
things fhould be refiored to their primiti,·e fituation; the 
(tnjUJ \ .. 'as tllerefore a tax peculiar to bondmen. 

}'rom thence a1[0 it fo1lo\vs, that there ,vas no general 
,;tn(uJ in the monarch'l ~ and this is c lear from a great 
mu'mber of paffages. · For what coulll be the meaning of 
lhis* capitulary, Jf'e ordaill that tkt. ro)·a! crnjuJ J'hall he 
!evild in Illl placts u'll~r' foT1nlr/y it lOC .. f tlall!/ull), ltvied ? 
\Vhat could be the meaning of that ill whicll Charlem~gne 
~orders his commiffaries in the provinces to make an ex
aft inQllir}:, into all tl~.e cenfus's that belonged in former 
times§ to the king'5 demefne? And of thatH in which Ile 
difp()fes of the cen[us's paid b}' tll()fe! of whonl they arc 
demanded ? '4\·Th~t can that other capitulary* nlean, itl 

,vllich \\"e read, Ij' al.~Y P!rfo11+ IzaJ acquirtd a tributa,~, 
1t!lld, 01J (LJlli(.~ r~'t' w'!,rt! accujlolntd to ltv)' tht ClnJUS r anfl 
that tile C!11Cr, in fine~ in \Vllich Charles tIle Bald§ makes 
mention of the cellfual lands, wllofe cenfus had from tilne 
immemorial belonged ~.o the king. 

Obfci\1e that there are fome paffages which feem at firR: 
fight to be contrary to what I have raid, and yet they con
firm it. "r e h~\~e already feen, that the freemt:ll in the 
lTIon~rchy ,-;ere obliged only to furnifh particular carriages; 
tile capitulaI)T juft no'v cited gives to thist; the nalne of 
felljllS, and oppofes it to the cenrus paid by tRe bondmen. 

J3efides, tl~e edia~ of Pilles takes notice of thore free-
men 

* -rhird capitullry of the ycar 805, art. ~o and 23~infcrtcd in the cnllcaion 
~f i\nf~gife, book 3. art. 15. rrhis is agr«:c.-ablc 'e that of Charl~s tbt.: Bald, i. 
the yQT 854-, apud :\ttiniacum~ art. 6. 

t l"!ndc~~n~uc lcgithne exigc;batur. lbi(l. 
t In the ycal" 812, art. to and 11, edition of Balufius~ tom. i. p .• 98. 
~ t;nJccunque antiquitus ad partern rc:gis \'cnire f:>lcbaut. Capituiary of the 

,"ear 8: 2, art. 10, 11. 
~ . 

it In 81~, art. 6. edition of Balutius, tom. i. p, 508. 
1r Dc illis untie c~nfa cxigunt. Capitulary of the year 813~ art. 6. 
* Book 4 of the capitularif~) art. 37, and inferted in tllC la\v of th~ LO~ll

bards. 
t Si quis terram tribut:l!iam, unde cenfus ad partem noftram cxirc foltbat. 

fufccp~rit. Book 4 of th~ capitularie~, art. 37. 
~ In the year 805, art. 8. 
~ Uude ceufus ad partcln regis cxivit antiq uitus. Capitulary of the yrar 

80 5' a.rt. 8. 
1I Ceniihus vel paravcrc-dis quos franci hOlnin~~ a~ regiam potcHate.nl cxfJl .. 

ytJ( dcLc,;~1t. ~. 1n the yetU' 26:1) ~rt. ~1: ~dit. of nalu11u~~ 1>· l~~. 
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nlen \\~ho were obliged to P2}"' the roy·al cenfl.S for their 
*11e~dt fer :heir C(ltta~eSt and wh\) llall fold themfe!ves 
Jt;ring ~h~ Tdnlinc. 'l'hc king ord~rs tht::ll to be ranfom
ed. r 1 'his is+ bc\:au fe t bofe \ ... 110 \\·crc l11anunl i ttefl b)p thf: 

;: i n~ . s let ters di J not. J~t~nerr! 1: y Ip('~ king. acq u ire a full 
:.inJ pef,-et1 iibtft~/.t but they paid C~i:j:~lJjJ in capite; and 
thefe are the pe()l-lte here i!lCant. 

\Ve n111 {t thereiore exp!()d(! the idea of a gent..;r~1 ann u. 
niverldl ctn/lis, derivecl fr~In tl~l. 1{t1:11an policy ~ from 
,vhich ce/~/~~) tIle right~ of the lords GtfC! alfo fuppofed to 
have been (lcri\~ed by ufurpa~ioll. v\Yl1dt ~ as called ctn ... 
jU; in the It"rencl: mOfldfcil}"j indepelldentl~ of the abufc 
made of that \\'ord, was 3 particular 1ax. impofed on tlle 
bOlldmen by their nJailers. 

I b~g tIle reader to excufe the trouble ! nlufi: gi\'e 111m 
v~·ith fuch a nunlber of citations. 1 fuould be Inore ,-:on
~if{-. did I rjot meet \"ith the abbe du Bos' bo()k on the 
eftabliil11l1e11t of the li'rencli Inollarcl1Y in Gaul, continual .. 
!y in my way. Nothing is a greater · ohfiacIe to our prog
refs in knowled,ge, thaIl a bad performance of a c~le
brdted autllor; becaufe, before we infirua, we nluft be~ir! 
,vith u11deceivillg. 

-.--~---~-----.... ~~-------
C HAP. x\rI~ 

J HAVE taken notice of thofe volunteers among': 
,tl1e Germans, WI10 follo"'1cd their princes in their feveral 
expcditiollS. rl-he fdme ufage continued after the conquefi~ 
~l'acitus mentioI1S theln by the name of companions ;§ the 
SJlic law by that of men who have \lowed fealtyU to the 

king; 

* Dc illis francis homlnibus qui cenfum rcgium de fuo capite ct de fuis rc
et:llis dcbcant. Ibid. 

t The 28th article of the fame edict e'xplains this extremely \-Jell ; it even 
makes Cl diitinction h~twt~cn a Ronlan frt:edman and a Frank freedlilan : .l\nc 
-NC likc~Ni fe ft'e there f.hat the crnfus wns not general; it def('!Tvcs to bt! read. 
+ As appe:lfS by a capitulary of CharlclnJgnc ill the 8, J, which we have a;~ 

,~ady quo,ed. ~ Comites. 
q Qui i'unt in truile rr{~i~. rrit. 4·1· art. 4. 



OF Lf\ \\:-S. 

\i nO" ; the fl)rmtl1~rie~ 0 r * ~1arc111 f~lS hy that of the k i n~·!' 
cnt;ujli('s.t the carliefl French hiH(lrid~S h~· that of /'li
~:'{ j -_~ fa i t 11 f 11 I ~ n d loy d 1 ; ~ 'lll t 1~ 0 fcc f j (! ! e r d ate b)" t hat 0 f 
~·a {I"ells ~ and ] ords ~ 

In the SaJic (1nr!~. ipllarian ]d'~:S \\'C meet ,\·i~h fln infi
ni~e numher of re_~~ltdti()ns in regard to ~he t'fank" and 
()n ~v \\'i t I"! ~ fe\v for the ... ~ n tru!l ios. l' he rcp:u I~t j 0!1S ~on-

.I ;.J 

!:ern;~g the r\ntrulti(lS arc ditt~_'rerlt fr()~ th:>fe \\'hich "-ere 
!T!dde f0r the ot !.~r }~ r~n ~ ~ ~ 1 Le~· Jre lull ~.l f \V }t~t rc !tltrs 
to the:- [ettlin?: of the PWP('f!:: cf the Franks, h~1t not <l 

,\"ord concerning tllat <"",f t}le Antruflj(~~. This is htaCffl.fe 
the p ro p~r t y 0 f l } )(~ L! t t (r 'v ~ S reg u J d t c rl r? the r b., - the p ()
liticdl than b\~ tIle civil Idw, and \4.·a~ the flicire that fell to 
an army, and' nut the patrimony of a f(!m:lr. 

l"he goods rerervcd f()r tIle fel1ridI j()rds '\·cre calI~n fif-
'-I 

cal Ifgood~, benefi Cl'~, honors (Ano fiefs, h}" ct ifferent author~;~ 
and in d i ff ere!l t til fJ fa S • 

l"h~re is 110 tlonbt but tl1e fiefs at firil1A·crc at wiJJ.~ 
\\Te find in l~regory of l"'ours,* that Sancgifilus and Gal
lornanus "Tere deprived of all tl1e}p Jlcld of the exchc(luer. 
and no more left than ,-vhat ,\a~ tt.cir real property. \\'hen 
GOlltram raifed his Ilephc\v Childebert to the thron~, ile 
had a pri\rate conference ,vitll hin'), in \vhich 11e natned~ 
the perfons \\Tho OUQ-ht to b~ Ilollllred \vithl <!n(l tllofe 
who ought to be dCPr-jved of the fIefs. In a formllJary+ 
of ~:Iarrulfus, tIle king gives ill exr:hange not only the ben
efices helo by his exchequer, but like\vi~c thofe ~\'llich 
l1ad been held b~7 another. ~l'he la'~T of the l~ombdrds op
pofe~§ the benefices to propert}r. In tllis our hiflori~tls" 
tIle formularies, the codes of the dirrcr~nt barbarous na
tlons~ and ali the monU~lents extant of thofe da·;s, arc 
p.IIlanimous. In fine, tile \vriters of t}1C book 0f ficf~~' 

illforn~ 
-v Book t, furn1 ttl. 1 8. 
+ From tl"c vqr,l "tr'·\l- " -\,-h: r 'l (;l,,,,,"ii,c" !( '1~'l~r"1" ~l~-''''1t:r t~1" G 'r'~'·)l'·-• .. '" \ ~ '- " 1 J. .A ..... 6 .. ,.,1' ..... 'l "( .... ! .. ~ '-- ('1 .... ~. n.' l: ,'-.~ •• , ... 

1 Lelld,-,,,, fidclcs. ~ \-"J1I::i. i~';!':()r\.'s. -
jl Fii(~l;~ Sl"t the 1!.th f()~'nl'~1"'r\· 0+ ~fa~-"'l,lrll': L()f,l.. I~:(' y""n'lt' 0 j' ,,' 
' .... (4 .. C. ",,_ l' ,~. '"' .. 6/ ...... ,,\" .. & J • ..... t, ..... 1 ..... \,,1 .. ,\~ ."'''''--

: 11 the I if c n f St. 1\ 1 ~ I n" ~ deC. it h t (' U :"1 un \ 1 n ~ : /1 i H : ;: 1 ~ h t" a n Ii J 1\ (' f I-.l ci l ~ 1: '! 

t.1~l' year 7'17, dedit ill; c()n)1:;)t~:~ ({. r~:'c()" p1t:rirncs. 'The f,0·J~'. l~cf:ol~cd L .. i 
t})L' fup!J:\!( of th~ roy~! fllTli!y \\'Clt: f.J!lcd " rl'g;)li" to 

~: Set' ~be 1 H: book, tit. 1. 0t the fiefs; and eu !ilS on lI~~~ bOt)~ 
"* Rt)()k ix ch~p, 3~). -
~. ,'hI')S l)('f'Orar,d rnl·n~·:l.,u(' .. -- -. ~\) ':lone rn cl--l' -'1 '.' ,. ." "t' ... , .:r..... ' . • '. , \. ~ . l -, ; • . . ~ li.~..1 \ :..., (1, l J ,_ _ l. , I~:., l I ~ I i ~ l. I. 1 . ,. 
~ ,~I 1 • • '1 J I. f - •. • - • • 1 (- r 
.. ;l'.1 rCliqlti.;; C~:l ,l\ICidh.~U'~ ,,~··l'rlCLl'. C~1')(~(:':!!~(1q~~: i.i-_~, V'. :::(t.~ 3~'):~: 

... .. . J. , 

~.i iGI!'; Jnrl·\.' t'''t'''ll r . I",(,<,.;t·llt. 1 ;:) ~ f-,\ryw",' n/'1 
.'J \..."1 , • \.. . ..... '- .. ~ A. .- A .... J.. v 4 ". .. ' ".... , .. 

~ ~ 

" I ;' ; ; - t . t (..\ i. .4, .. 0 ..• 1. 1. p, .• i-

;, -\~-~~ ','if!i'110 ~'ll:I"l t('I~1·)""'··C ~C ~, ... ~ :..., r~(\l",~~~,r,-. 'In • r " ~ 4 • '1'" -. .. • r ~f.. ~ ~ .\l~ .... '-'", :.h., .. · ., ~·C,C ·.·t·~ C:·:-.~:' · ... :: .• 
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inf(lrm tl~t t tlat at til fl tile lords COll!d teake them back 
\"hen they pleafeJ, that a!"!erwar~s they ~rantcd them for 
the fpace of a ~"t:tlr, * imd th~t ~i kng~h they ga,"c thcm for 
h'-It!. 

........- _#--
C 1-1 ~\ p. X'TII. 

h r :' - 1'1; ;=,.:0 ,.,- ~,. ,"':-' =,. .if F'"l·t'·"-" "'-j .,' .••• •• 'J \,.;- - "'.,,~ ..• ", ... 

T ,YO f(lrt~ of people were bound to military fer .. 
~icc; the great. alld lelfer ,"affa)s, \vttO \\'e~e obliged in 
confequencc of their lief; Clnd the freemen, whether Franks. 
R()nlanS, or Gall!s, \vho fer\"e{) under the count, and '~ere 
c.omnlanded b}~ him and his officers. 

'fhe nflmc of freemen was given to thofe, \vho on the 
one llantl had no benefices or fiefs, and on the other ,vere 
not fubjeS to the bafe fervices of "'il!anage; the lands tIley 
pofTelft:d ,,'ere ""hat the}" called allodial efiat(~s.. . 

l'he COllntf alfen!!>lerl tIle freemen, and lee' tllem againit 
the enem}' ; they Ilad officers under them, \\".'10 \\"ere call
~d ;\·icar; a(ld as all t~e freemen wer~ di\,ided into 11un
dreds t ,,-hich formed what was called a borotlgh 9 the counts 
had alfo officers under them, ""ho \vete calle.i r.entenllTii, 
and. carri~d the frceme:l§ of the borou'gh, or thc\r l1undreds. 
to th(~ fie-ide 

Tllis di\-ifion into 11l1ndreds is poflerior to tIle efiablifh .. 
ttlent of the franks in Gaul. It was madf~ by Clotarius 
antI Childebert, \\'ith a ,-iewof obliging eacll difiI .. iCt to an· 
f\ver for the robberies committed ill tlleir di'~'i(jon; this 
\\~e find ill tIle decreeslJ of thofe princes. A r(gl\~ation of 
this kind is to this very day obferved in England. 

As 
ut quanllo ~cllent pofr(nt auferrc rem in feud~m a fc dat3m : Po!tea "'Cft) con .. 
~l·:1tunl ~n, ut per annum tantum firmitatcrn habcr~nt; df!nde fi.~ll',tunl cit, 
l!t a{qu~ ad vitam fidelis produccretur. rC-Ud()fUln, lib. 1. t:t. 1 

-!- it ~~as a kind of (I prcr-ariou~. tcnu~~ \\o'hich the lord conh~nt~1 or refuft!ll 
to rcn(~w ~vt:"ry YC<tr; as Cujas ~ JaS obfcr\"ed. 

t S\.'e the capitulary of Charlemagne in the yc,1r 8t~"., art. 3, ~nH.l 4. (dition 
of R21uflUS. tom. 1. p. 491, and the edict of PiHc~ in th,,~ year 8ot, <'It. 26. 
tome ii. p. 186. 

t Et habc:lt unufq"ifquc comes vicnrios ct conlcnarios fccunl. Bt)ok 2. (\£ 
tilt- {'~pitularie~, art. ~R. 

~ They \Vl'ft' c:!l1ed "coIn p;\gcn l"r\ .•• 
II P!1bli{t~d in the YC:-'T ;")Q,l' art. 1. Sec the CHpitul:lri\.\~" ('~1ilion of l:a:u. 

£~s, p. 2Q. Tl\l.;f\: rC$ll1.,ti."r~s \\'C're llT,d~Hl~t(dly 4111dr by "gn.'tlnt..:r.t) 
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As tIle cvunts carried the freemen agai!lfi the enfm~·, 
the felld~! lords taflied alfo their ,·a1fals or rear \·affal~ ; 
and the biO ... 1pS, abbots, or their *ad\'ocates carried like
". ife theirs. + 

1'he bilhops ,,-pere Jreatl)' embarraiTed, andt inconfiuent 
\\·itll themfelvcs; they requefled of Charlemaglle nut to 
oblige tilem any longer to a nliiitary fervice; and ,\~hell 
he had grallted tlleir reqllefi, tile}' complained tllat he bad 
deprived them of the public eficem; fo that this prince 
was obJiged to jllllify' his intentions upon this head. Be 
that as it rna}·, when they \verc exempted fronl nlarching 
againft the enemy, I do not find that their ,"affa)s ,\"ere led 
by' the COllnts j on the contrary we fee§ tllat the kings 01-

the bifhops chofe one of their feudatories to condutl them. 
In a capitulc:r!'~l of J ... ewis Ie D~bot1naire, this priJ1Ce 

.Jifiingu!{hes three forts of vaffals, toofe belcnging to tlltt 
king, thore belonging to the hilliOpSt and thole to the 
CQUIltS. l"he va{l~lls![ of a feudal lord were not led agai:lft 
the enemy· by the count, except forne empIO}·meIlt in the 
kingas lloufehold tlindered the lord himfelf froln Jeading 
them. 

But wl10 i~ it that led the feudal lords into the field? 
No doubt the king himfe!f, \\,ho was al,,,ays at the head of 
his faithful vaffals. lienee we confiantly fi;::~ :~, tne capit
ularies a diftinEtion made*' bet\veen the king's vaffals and 
thofe of the bifhops. Such brave and magnanimous prin
ces as our kings, did not take tIle field to put themfelves 
at the head of an ecclefiafiic militia; thefe were not tIle 
lllen the}' chofe to conq uer or die \vith. 

But 
~ ... -\d vocati. 
t Capitul~ry ot Ch:lrlcm:l~n,,~ in thl' y~ar 8 t 2, art. 1, and 5. edition ~f 

Balufiuc;, taUH': 1. p. 49:>, 
i S~e the capitulary of the Yt'dr 803, publifucd at \~'"orms, ~dition of Ba 

1 u fi II ~ ~ p. -108 an d 4 10, 

~ Capitulary of \\~orms, in the year 803T edition of Balufiu~, p. 4°9. and 
the council in the year 8~5' ui1dcr Charlt's the Bald, in \~t!rna palatio, eclitlo:\ 
:f Bi11ufiu~, tomcii. p. 17. art. 8. 

Ii The 5th c;lpitulary of tht~ y"ar 819: :lrt. 27. editi0n of Balufiu~~ p. 613 ... 
! De \';lffis dOlninici~. t}lli adhut; intra c~lcun icryiunt, rt tilmcn ~l1t'n(:a 

hahere noiclJntur, U:ltlltllln eft, ut quicttnquc ex ei~ cum donlino inlpcr~~o:f' 
uomi reman ferint, \aHalos 1 uos caf:~los fcrunl nGll relineant: ilad (1. 111 \.' ~Jil, Ht. 

"'u:ll.1~ pag~ntc<; funt, ire p~rmitlant. C~pitul:lry~). in' thr year 81":. Ct1 t. ~ 
cd it Ion of B(l~ufiu'\, t(· me t. p. 494. 

* C~pit\ll:lry 1. of tl~~ YC;}f M l~, art. S D,II honlinibu~ l'jofiri.'i, rt [ui!.:.c· 
?nru:n rt Abhatum. q\li \'t1 1-·( !~C:~~(:J ':f1 talia prol':lO }'lbt:,!~. ~.:(.. ! .'~: r;' 
~:}ll.dHl", t'.'!'~C' 1 P .:q.; . . . 
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But t}~·fe lords carried tlleir ,·atTdls and rear ,-affa:s \\-ith 
them; ;s \ve can pro'-e b}· the capitular}-it in ,~"blch Chaf. 
!emaglle ordains that every freemdn, who lias four manors 
either in his o\vn propert}·tor as a benefice from fomebod}~ 
~lfe, mould march againft the enem}r, or foJlo~· his lord. 
1t is evident that Charlemagne means, that the perron who 
:had a mallor of his own, lhould march under the count, 
and be who beld a benefice of a lord lliould fet out along 
b-ith him. 

l\nd }"et the abbe du Bast pretends, that \,"hen m~ntion 
~s hlade in (he t:al)ituJaries of !enftnts \\-ho depended on a 
particullf lord~ no others 3re meant than bond:I~~n ; and 
.he grounds his opinion on the la\,· of tIle '<"ifjg~)':~~. anti 
the practice of that nation. 1 i is much better tll rely' Ofl 

the Cttl,ituJarit!s themfel\"'es ; tllat \\"'llich 1 ha\"~ jufi tluo!ed 
fa)-s exprersly the con:raf)·. l'he treat~· betw~en Cilarie~: 
the Baitl. anti his ~ri)thers, tal: .. es notice dlft) of rreenlen

t 

who D1igllt choofe to follo\v eiti1er a lord or tile k !llg; a!ld 
tilis reguJaticn is conformable to a great many' otllers. 

\\:' e Ina\-- ther~forc conclude~ tllat thel e "'''ere thr~t: fort .. 
I 

()f militar~" fer'''iccs; that ()f t~c king" s \"'~fl:1I~ ,~; ho hdd 
otller \~afrals llnder them: that of t l:e biihoDS. or of the - . 
()tht~r clerg\?, 3nd their V~frClls ; and in fine, that of the 

\J.I 

~ount ,\-ho commanded the freemen. 
Nl'lt but the \!;)Ira!s Jn~ght !)c alfo filPjea to the COllnt ; 

c!s there \VllO ha\'e a particlllar cotnnland arc fnhortiin,!tt! 
to Ilitll \\"110 is in\"cfied \vith a more general auth(\rit,~. 

'Ve e\-en find t!1at the COllnt 3!ld tIle kin~'s Ct)nln:iif(!rlr,:; 
111ight l)bligc tllem to }lc1y tile fine, ,\-hcn tiley' h .. td IiOt ful. 
fiile{l t11c engagcII1L'Ilts ()f their fiefs. 

III like tlldnller, if tile kin~~s \"'aiTdls! co!n~!~ted ar.',-
~. ~ 

Otltr~l~~e, {he;~ \\·cre [nh lea to the corr~cti0n of the coaDl, 
ulllefs tile,," chore to fU~lnit rather to that of t!!C kinlT. 

~ .~ 

C!-I&~P. 
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C II A p~ XVIII. 

OJ'lt£ Df),.lJ/~ St>r;J;C,. 

I T was a fundamental principle of the monarchr, 
th3t ,,,bofoc\"er was fubjeEl to the milit3r,- r.>wer of anoth. 
er perf~n. WJS {u~jeH Cl~fo to hi! ci\·il juri.ldi8ion. Thus 
the capltultlr~·* ot Lewt~ Ie Debonnalrc in the year 81.5, 
nlakes the IllilitClty· puwcr of the COllnt, and his civ:! jurif
diflion o,·er the freemen, keep a),,-a}"s an equii pac~. 
Thus the pia:£!~:t of !he count who carried the freemen 
againfl the enrrn~", '~"~re; ca:Jed the pla~i·11l of the free-
rr.en ; from \,'"hence ulld()ubtedJ,- came thi~ maxim, ,hat 
the f}uefiio:1s relating to iibeny could be drcided oniy in 
the count 9 s t!c,CII1J9 3nd not in thore (if his officers. Thus 
the count never led tb~ ~affals§ belonging to the biihop~ 
()r to the abbots againft the erlemv j becaufe the)" were Dot 
fubjetl tc the civil jtlf!fdiBion. Thus he never conlm~nd .. 
~d the rear v3tfaIs be,longing to t~e_ king's ¥3ifals. Thas 
tIle gf()fTal}~tf of the Eng!lfh lti,\v$ lnforms us, thilt thofe tt' 
whom' the Sa:'tons g3\"e the name of coplts, we~ by tbe 
Norm~ns ca~led ;r.U.'I/l or ro!:!pt1l1.icns, becaufe the!'" lhared 
the jlidicia!j- fines with the king. Thus we fee, that at an 
time~ :ile dllty of a vaffal~ to\vards his lard, \v.! to bear 
:rrm5,t and to try hi5 peers in his court. 

One of the reafons which produced this connexi6n be
t\veen the judiciary right and that of leading the force. 
againft the cflemy, was, be~aure the p~rron ,,·ho led tllem 
exaaed at the flme time the pa}"ment of th~ fifcal duties, 
which confifted in fome carriilge fer\-ices due b}- the free-

\'OL. II. U m~n 
• Art .. t~ t, ~:ld the coun.:il in \1'aoo palatio of the yQr 8-!5~ ltt .. 8 .. edit.. Gf 

&iaiiu~l tom .. ii .. po. 17. 
t Or ~ITiL~ .. 
,. I"-"';.tt!~"';""'s ~ok.4 O(.L-C~':....c;.:""" ". "'_r~;.-. ~ .. L W ~nul .\... th"""'" ~ ~t' ....... -~.i," , .... ~ .~' • ~~ v •• '-\. ... ~ \1& .~ ••• "t> •• " -,,- ,,}: , .. u "'JC"', ".-

pitu!lryof Lc,,"ii Ie lkbo:'t\~i~ I;' thG y~ar 8i9, ~rL li. edit .. of &lw.~. 
tlmc i. p. 615' 

~ See ~ :;th no~ of the ptttrdinf chzpttr. 
ii it IS to be found in the \:olldii'.ln of V."illlam Lam~rd, ~ prifcis .. ~. 

glorunl lc~ihus. 
:. In lin: wnrd ~tr30il-
• -rhi~ 11 ,~~1\ e~pl~'in~d by the a]i:.es of Jerufalem .. ~hap .. Igl me! t~s. 
t The ~,d,'o~(Cs of d~ daulth (aclytQti) ~ .... C'Cf~y It Ule bml of tbaH 

p!~ciu Hld of thti~ m,!iti~ 
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men. a!ld in gcnercll in certain judiciary profits, of \vlJich 
,~e fh ~ II t Teat Ilcrcaf:cr. 

Pl· he lords llad the right of adnlinifierillg Jttfiice in their 
lief, h)· tl:ie fame l}ri~lLjpJc as the counts had it in their 
rOl.lllties. r\n(1 indceeJ, tIle counties, in the feveral varia. 
tions th~1t h~PI)encd at <lifferent tirncs, al\vays fC.llfo\ved the 
\"aridtions or tIle fiefs; b()th ",were go\"erJlcd 011 the faine 
pIal), and l)}· the faille prillciplcs. 1 n a word, t lle counts 
in their C1)Ulltics \vcre lords, the lords in tlleif f'c:jgI~iories 
\\-cre COtlnt~. 

Thole llaye heell mifl;lken \vllo contidered the counts as 
clyil offic·~~rs, 3Jld tile dukes as Inili tary CO£11111anders. Both 
,vcre eqll~,lIy civii~ and militar)l ofIicels : l""he \vhoJe dif
ference c{lnfified in' the dtlke's llavil!g fcveral counts llnder 
11in1, thou;;h t!lere were counts \vho lldd 110 duke over tilelTI, 

as '\-e lear:) from Ffcdegariu5 f 
It ,viii be it!1(!girled perhaps lllat the g!)\?errlment of the 

Franks m 11ft ha,'e been \·er,: fevere at that time, finct! th~ 
J 

fame offic,~rs \\·ere in\-efied \vitl1 a mi litar}" and ci \"il po\\-er, 
na}- c\yen ,;\·ith a fifcal po\~cr, o\·er the fubjeEls; \\-hich in 
the pr(~ce(:ing books 1 113\"e obfervcd to be difiinguillling 
lnarks of drfpotic autllcrity,. . 

B,1t it is not i:O be beiievcd that the counts pronounced 
jlldgn1Cil! by themrel\~es, and adlniniiiered jul1ice in the 
fame Inan~er as the 11afila,vs dt) ill ·1"urk~y· : In order to 
judge affairs tl~e}r ailenlbled a kind of affizes, "illerc the 
principal men ap11eared. 

In ordr'r to underiland th0rougllly' ,\9})at relates to th~ 
judicial p :-oceedings, in tile forllluldS, in the la\\'s of the 
barbarians, and in the capitularies, it is proper to obferve, 
t~at the fe nHion~ (If th~ COUnt, of the grtifio or fifcal judge. 
and. the, (Ollt'w r:-l, s, were :hc fame; that the judges, the 
TI]/ll:I."li'u·'sht'rs, and the flleriffs!, \vere the fame perfons un-
) ..1 • rr ·1 ' I f- d t.er 'llIterc'1r. na!~~cs. ue e \\'er~ the COUIlt's affifiants. aD 
\\"ere gent-;'al!)· le\'en ill Illlnlber; all<l as he \vas obiiaed to 
jl~\e t.weJ-.': p.crfons tv judge,; he iiiled up the D~mbfr 
\ r j t 11 i n e p r 1 n C 1 pal Til en. ~ But 

.. ~l't' t:,t" ~~t:l f\..rn'.:::~ry Cor :\rJ:l~lfl~$, h~ok 1. \-\'hi~h cont~in$ the lrttcrs 
~i\'(n t,~ . .a ~iLk.(' .. r;}t!-i(!~u~. ,or count; J;lll iil\(~H.S tht:lll \\'ieh the ci\il juriidic. 
tl\\n. 3th. Hil ~1 d\~ll~li.I!£r,!uq:l. 

t ( 1. . - t' "\. t - ,... nruHh ',- (.\"'1', ~" t-) t n ,. " ... .,yo "·)"1 ' ... \.. ': ~ ,. 1 ~.. , \. '" .. ... .. \. ....... • ~ \....10 \ • 

! ~e lc.tl,:~'!'.:inl~ tLi-: :-ubl~':'! l!.: c=,~i:~d~ri-::~ of I.e,\·jslc Dehonnaire, ?J.d~d 
to t ; . ..... 0 • • , l ' . -,. \ .. ~ t; . f.. i.~·· .. ..J . f • 1. de' .1t , .: I, ; \\. ,,1~. -. aoHt. .l', 1\.aInu .. J. -dl .t ... \..gnl~~L~S g!ven l'Y U an,"'c l~ . ',. , , " 
tt1c: \\'nrd 1",':11 tt, '~1L~11"', 

mrn. SL~ 
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But who had the jurifd!8ion, tIle king, the tount, tIl {' 
8rafio, the clnlt.'nariuJ, the lords. or the c-Ierg}', they J1CVer 

judged alone; and this tlf2he, which deri\ged i~s origin 
from the forefis of Germanv, \\'as fiij) continued e\'Cll after 

J 

the fiefs had alfumed a new forln. 
\Vith regard to the fircal po\\'er, its nature was ruch, 

th~t the COllnt could hardiy abufe it. The rights ot the 
prillce in refpett to the fl-eemen, were Co fimple, tllat ~he}· 
confiJled only, a~ \ve Ila\'e alr~~d)' obferved, in certain car
riages \vhich \\pere* demanded of tllem on fOlne pllblic oc
t:afions. Alld as for the judiciary rights, there were Ja\\"~ 
which pre\"cntedt mifdemeanors. 

C H ~'\ P. XIX. 

Of CompofitiDns a1,'lot:g Iht bar6arous J.ta:io?jJ. 

SINCE it is impoffible to ha"e any tolerable no~ 
tion of our political Ja\v, unlefs we are thoroughly ac
quainted \\~ii}! the laws 3Ild manners of the German na
tions~ I lhall therefore flop here a\vhile, in order to in
quire into thofc nlanIlers and ]aws~ 

It appears by 'facitus, that the Germans knew Ol11y t'vo 
capital crilnes; they hang~d traitors, and drowned cow
ards ; thefe were the _onl}" public crimes among thofe peo
ple. \Vhen a·inant had injured another, the r~}ations of 
tl1e perlon injurt-d took lliare in the quarrel, and the of .. 
fence was cancellen bv a fatisfaaion. This fatisfd&ion 
was made to the perron' offended, when capable of receiv
ing it; or to the relations, if they had been injure:! in 
common, oi" if by tIle deceafe of the party injured, the 
fatisfaaion had devolved to illem. 

In the manner nlentioned by? 1"'acitus, there fatisfaaions 
,\rere made h)T the Inutual agreement of tIle parties; hence 
in the codes (.)[ tIle barbarolls nations tllefe fatisfaEtions are 
called cOIlJpofitions. 

_ ., _ ~ 2. _ The 
• And fOlne tolls on rivers, of \\~hi:h I have fpoke alreAdy. 
t See the 'law of the }tipuarians, tit. 8g. and the laVw' of the LombardS t 

book ii. tit. ,52. ~ 9. 
t C;~fcipcre tam inimici~ias, feu patTi; feu propillqui, quam am~t;itias nt"· 

terre cll t nc; ilnpldcabilcs durant; luitur l'nitn etiam honl:lcidiunl ccrto ar
matTlcntorur.l de pccornm numcro, r~cipitqUf fatisfaflivn~lD. Wlivtrfa domus
tA~l·r. de mOIib. Germ. 
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TIle Jd\V~ .r tlle :~,ifi~ns is the onlJ~ one 1 filld that has 
l.eft the p~ople in th~s {ituation, in wllich every· family It 
¥~riance, was in [orne Ineafure in the Aate of nature, and 
t3 which being unre{~rained eith~r l-}. a political or ci\'il 
1.1\\", th~~· mit~ht gi,-e loofe to their r~Tenge, till th~ had 
o~tained fatisfaaion. Even tbis Ia\Y -vas moderated: a 
reg~l~tio:l was madC!,t that the perron whofe lite W3~ 
itlUgbt after t fhould be gnmolefted in h~s own h6l1fe, as 
4!fo in going and cODling from church, and from the court 
where c~ufes were tr:ed. 

The compilers of the SaJic laws f:it~f tan ancient nrage 
cf rIle Fr.nks, b}- ""h ~!:h a ~rfol1 who had dug a corpfct 
out of the ground in order to flrip it, fhOl\)d be banifhed 
from fociety, till the reiations had confnDted to his being 
)"eacimitlcJ. ;\nd 33 before that time a prollibition \,-a$ 
made tt) e\-ery one, ~'·en to b:s (\wn wife, not t~ gi\~e hilD a 
rr.orfcl of bread, or t(1 receive him under tl1\!ir TnOr; furh 
a man '\"~.S in refpcE,: :0 otllers, and others in refpea to 
him, in a Rate of Dature, tili a.!l end \Y'zs put to this Hate 
by a compofit:on. 

This exc~pteJ, we find tbat the fa~cs of the different 
barbarous nations thO'lght of dc?termining by tllemfclves. 
\vhat \\1&ould havf bee 1 too long .1Ild too dangerous to ex· 
pea from the mutl);!1 ag:ccrrent of the parties. They 
took care to fix: the value of the compofition ,\~hich the 
part} .. injured W]s to receive_ .l\ll thore barbarian Jaw~ 
are in this refpe8 mo!~ admirably cxaa ; th6 feveral caufes 
are minutely §difiingl.ithed. the circumfiances are weigh
ed, the la'v ftlbftitlites itfelf i~l" th~ pldce of the perron 10. 

j~lredl antI i~fi!!s llpor the fume f'llisfatlion <is ll~ himfelf 
,t;ould ha\"c dem~!lded ill coltl b ~ood • 
. B~" :tc c!l:hlifhin.; of tilo!e !a\\ts, the G~rmai'! nations 

f{llil£ed th~t nate of !)ature, in ,\'htcll ! he)· [t'\--!11 to ha\·e 
1· ~.. " .. ~-

1 \-C\., ll~ A. J C ~ t us t 1 me . 
Rotharis d~cl~res ill the la~\" of r.:11e LOt1~bards. tl1at l:e" . ,. 

i h~d incrc~fed the cOI'~pofit ~()ns atlciclltl)· a~Cli ftomctl fo~ 
~ \~Otln~, to the cn-d th~t the '\·Oll:1d~d PC!-[OIl being flill)r 

• · fc! t i ~fred, 
., ....... " .. 
, .. t, ' ... 

.. ~ 1:" 
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f&ti!lied, all tJ:llllties fhOtlld ceafe. J il faft, 35 t11e Lom .. 
bards, (ronl a ,eery poor people, \vere (Trown riC~l by' the 
.conqueR of Italy, the ancient ('ompofitions were bec:ome 
frivolous, and reconcilements were prevented. I dn Ilot 
~lueftion but this wa~ tl1e motive which obliged the other 
chiefs of the conquering nations to make the different 
codes of Jaws DO\Y extant. 

~J'he principaJ compofition \vas thtit which the murderer 
paid to thL relations elf the deceafed. The difference of· 
nations prcduc~d a d~frerence in the co:!'pofitions : Thus in 
the Jaw of the ~'\n~i, there ,vas a compofitioll of fix hun
~red fous ior the nlurder of an adlling, two llondred for 
that of a freeman, ao() tllirt)' for ki11iilg a bondman. The 
greatners therefore of the compofition fixed on the life of 
a man, was one of his principdl prero(gati\pes; for, befide 
the diiintlion it made of llis perf OIl, it likewife efiabiilh. 
f:d ~ greater feciJrity in his favor among rude and violent 
Il~tlons. 

This we are made fenfible of h}p the law of the t Bava. 
rians: It gives the nanles of the Bavarian families ,~"ho 
received ~ duuble compofition, becaufe they were the lira: 
tafter the Agilolfings. The Agilolfings \vere of the du
cal race, and it was cuBoIDary \\ ith that nation to choofe a 
d .. k.e out of that family; th"efe bad a quadruple compofi .. 
tion. The compofitioll for the duke exceeded by a third. 
that which had been eRabliihed for the Agilolfings: Re
caufi Itt is 4 t1uht, fays the law, IZ trtaUr ,~(}lllJr is paid to 
him than 10 k£s ttlations. 

,,\11 there compofitions were valrl~d in money. Btlt ~s 
thofe peop~, efpecially Wllell they Jived in Germany, Ilad 
,"ery little fpecie, they might pay it in cattle, corn, mo\'e. 
ables, arms, dog~t hlWks, §iands, &c. Very often the 
lalY itfelf i)deterlniJ1Cd the value of thofe tllings j ~'hich 

~ 3 expJain~ 
.. &~ the l~· of thL' !\ngli, tit. 1. § 1, !! 3'ud 4. :bi d. tit. 5- ~ 6. the law ot 

!he BavJri~lls: tit. ) .. ch"p. 3 and 9, and (he dW of the fritrans, tit. 15. 
t 1'i:. ~. chap. 20. 

+ hv!!dra, Oc-:c:a, Sagana* HJbi!ingua, Aftienl. I~d. 
~ 1'hus the i.~" \)( Ina \'alue4 life b)- 3 certain io m of moner, 01 hy 3 C~l ... 

flU} ~Jr!ion of land. i.~g~ in~ regis, titulo de \' iHico regio, d·.: pri l~is l\n
tlOrunl lc!~,b~ i. CJmbridrt;e~: Ot4 

U &t t~ Ii .... · of the Saxons, whi-:h mak~ this f2!ne regulatil)n fOT {c:vcra! 
fk'OP!~: ch~p. 1 3. S~ ~Ho the hl~· of the .RlpHtri~t~:'~ tit. 31)· ~ : 1. tht" h,,· 01 
th~ tJa\'ar~~l', tit. 1. L,,'l. l~, 11~ ~i ~'J:''Jlu !loa hal;~: .. do~:t ;lli'2'tn p!;uni:nu. 
J:lan~;gja. \';r3Ql, Itc. . . . . 
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explains ho,,· it was poffible for them to have fuch anum. 
her of pecuniary punilliments with fo very little money. 

l"'hefe la\\"s ,veTe therefore employed in deterulining ex
aaly the c1ifierences of \\'fongs, injuries and cri~nes ; to the 
etld, that e,tery c...ne migllt know precifely how far he had 
been injured or offenJed, the reparation he was to recei\~e, 
and efpecial1y that he was to receive no IDore. 

In this light it is eafy to conceive, that a perfon who 
had taken revenge after havi~g received fatisfaaion, vIa. 
guilt}T of a \Tery great crinlc. 1'1his crime contained a pub~ 
Jie as \vell as a private offence: It was a contempt of the 
very la'., itfelf: A CI~.me which tIle legiflators* never fail. 
ed to pUninl. 

There 'vas another crime, which above all others was 
confidered a~ dangerous,t when thofe people loft fomething 
of their fpirit of i'1dependence, and,when the kings endeav. 
ored ~o eftdblifh a better ci\?il adminifiration : 1"'his ,vas the 
refuting to give or to recei\~e fatisfatlion. vVe find in the 
different codes of the laws of tl1e Barbarians, that the leg .. 
iflators obliged~ them to it. In faa, a perron who refufed 
to receive fa!.isfa&ion, wanted to preferve his rigllt of re
venge; he ,A.'ho refufed to give it, left the right of taking 
revenge to t~e perfon injured; and this is \\1hat the fages 
tlad reformed in the inftitutions of the Germans, whereby 
people were ;.nvited, btlt not compelled to cOlnpofitions. 

I have juG now made mention of a text of the Salic law, 
in which the legiflator left the part}' offended at liberty to 
receive or to refufe fatisfaaion; it is this law§ by which 
a perron who had firipped a dead body 'vas expelled from 
fociety, till the :relatioll~, upon recei ving fatisfaaion, pe-

titioned 
"* See the la""v of ~he !..:ombards, hook i. tit. 25. fea. 21. i bid. book i. tit. 9. 

l~tl:. 8. an(~ 34. ibid. f~a. 38. and the capitulary of Charl\?magnl~ ill the: year 
802, .chap. 32. c.ontainin~ an infiruction given tv thofe whom he fent into the 
urov In~es. ' .. 
. t See in Gtegory of Tour~, book vii. chap, 47. the detail of a procrfs 
wherein a party lores half t.he compoiition that had been adjudged to him, fQr 
~aving done juilicc to hilnfelf, infiead of receiving fati.ifaEtion, vvhateverinjury 
he Inight have after\vards rec~ivcd. 

:I: See the la\v of the Saxons, c:h~p. 3, and 4. the la\v of the LOR1hards, book 
~. tit. 37. fra. 1, (ind 2. and the la\v of the Allclnans, tit. 4S. fea. 1. and ~. 
'-rhis lail la\\-~ gave leave to the party inj ured to rip,ht hi:uielf upon the fpot, and 
'-11 th~ fir!!: traufport of palfton. See ;lifo th~ capitulari~s of Charlclnagne in 
.:h~ year 779, chap- 22. in the yc~r 80z, chap. 32. and alfo that of the year 
~o5, chap. 5-

~ l~ht~ ~f)mpilcrs of the laws of the Riouarians feem to have f~'flencd thi; .. 
Sec t~;t 85th \~~.lc of thofc la~Ns. .. 



titioned for his being readmitted. It was o\ving to th~ re
fpct1 they had for facred things, tllat tIle conlpilcrs of the 
Salic Ja,\'! did Jl0t nleddle with the ancient ufagc. 

It ,vould ha\re been abfolulCl}' uojllJt to grant a compofi
tion to tIle relations of a robber kille<l in tile t.el, or to 
the rel~tions of a \\l'oman wl)o bad bee" reIllldiated f(Jf the 
rritne of adultery. rI'lle lavl* ()f the 13avarian~ allo\\'cd uo 
compofition ill the like cafes, but punifhcd the rel..ltiom 
who fought for revenge. 

It is no rare thing to nlret \\,itll cotnpofitions for in\'oj
nnt2f\;- a8ions in the cudts of tIle laws of tIle Barbarians. 

~ 

The law of the Lombards is benerally very' prudellt ; itt 
oftiained. that in thofe cafes tIle cOlnpofitions 1110UJd be ac
.cording to the perron's gen.erofity ; ana that the relations 
lhould no longer l)e pernlitted to purfue their revenge. 

Clotarius tIle Second made a ver\' wife decree: He for. 
badet the perron robbed to recei\·e any clandefrine com· 
pofition, and without an order frOlTI the judge. \Ve fIlall 
fee prefelltJ}' the motiv.e of tllis !aVl. 

C H .~ P. XX. 

OJ ~,.,vhat was afterwards called Ihe Jurifdi8ion of Iht Lords. 

BESIDE th~ c{)mpofition which they were oblig. 
ed to pay to the relations for murders, or injuries, they 
l\'ere alfo under a li.~ceflity of paying a certain dllty, wllicll 
tIle codes of tIle barbarous laws call JredUll!.§ \·~ve 11ave 
no terlD in our modern languages to exprefs it; }7et I in
tend '-0 treat of it at large; and in order to give an ide-a of 
it, I begin "vitI} (iefining it a recompenfe for the proteCtion 
granted againft (he right of icvenge. 

The adminifiration of j ufiice among thofe rude and un. 
polifiled nations!. was nothing more than grlnting to the 

~~ 4 perfon 
* Sec the d('cr~c of TaihlloD, De popularibu~ lcgibus, art. 3, 4" 10, 1 b, 19· 

the law of the Angli, tit. 7. 
+ Book i. ti t. 9· feEt. 4· 
t PaEtu5 pro tenore pacis inter Ch:ldebcrtum ct Clctarium, anna 593, et 

decreto Clotarii I I 'I rj~~h circ:;t ann~m 595. cap. 11. 

~ When it \\·a~ not: dc~~rnlincd by 1~'.·", it 'V.-.~~ generally the third of v~'h:lt 
was given for the COll'lpolltion, ~s appears in the law of tht: Ripl1(~r~~ns, ch~p, 
89- which is cxplctincd by the thi.;d c~pit~l;rY' ot the year 813, cdit:on of B •• 
iufius, to\;~t 1. page 5".-2. 
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perfon who had committed an ofTence~ a proteSion againft 
the revenge of the party offended, and obliging the latter 
to accept of ·the fatlsfatlion due to him: Infomucht that 
among the Germans, contrary to the practice of all other 
nations, juDice was admiJ.iftere4 in order to prot8ct the 
criminal againfl the party ir..jur~d. 
Th~ codes of the barbariln laws ltave given us- the cafes 

in which thefe frtda migbt be denlanded. WI~en the re. 
lations CGuld not profecuie, the}· allow of no jreJII1II #. in 
laB, when there '\f~S no profecution, there could be no 
compofitioa for a proteElion againfi it.. "rhus, in the Jaw 
of the *Lombdrc!5, if a perron happened to kill a freeman 
by chance, he paid the \-alue of the man killed, without the 
fr,t/u.; becaufe~ as he had killed him io\·oiuntari1y, it 
\~"as not the cafe in which the relations \\'ere allowed the 
right of revenge: Thus in the law of the Ripuarians.+ 
when a man was killed \vith a piece of wood, or with any 
infirument made by rnan, the inftrument or the piece of 
wood was deemed culpabJe, and the relations feized upon 
them fer their own ufe, but were not allowed to demand 
thejrtdum. 

In like manner, when ~ beaR happened to kill a man, 
~he tfame law eftablifbe.d a compofition witllOUt tAe frtduM t 

becaufe tl1e relations of the decedfed were not offended. 
In fine, it was ordained by the §Salic law t that a child 

who had committed a fault before tile age of twelve, fbould 
pay the compofition without the Jr!dJtm: As he was not 
yet able to bear arms, he could not be in the Cafe in~bich 
the party injured, or his lelations, had a right to demand 
fatisfatlion. 

It was the criminal that paid. the fi"~dum for the peace 
and fecurity 01 which he had been deprived by his crime. 
and which he tnight recover by proteclion. But a child 
did nat lore this fecurity; he was not a man, and ~onre
'luentJy could not be expelled from human fociety. 

This frtdtl14 ,,'as a local ri,ht in favor of the ~rrOrl 
who *as IIjudge of the difiriB. Yet the law of th~ !.Ri. 

. pUMlins 
.. Book i. tit. 9· Ittt. ! 7. cd it. uf L indemhrork. + J-lt. 70. 
t Tit. ~6.. ~'~ ~lio L~ i3\\" ~f ~~~ Lombar~) buok. i. chap .. ~l. f.iL 3· 

lin(h~!llb:"n('k~s t(.!it. ~i C~ ~llus c,",m iY-u~) &c. 
~ Tit. 2S fe~l .. 6. 
~ ... ~s. :PFc .. 1r~ hy lfl( Q~f ~ nf Clou.ri:J.s lI~ ~n the Y(lf S9); frc:.1\:.S tl;:l~ 

J~~\.t lU cUJ~ P.3ocJ t~~ r~~r\.&:~:. \ Tir. 8~ 
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puarians forb.de him to demand it himfelf; it ordain~d. 
that :Jle part}· \\·ho had gained the caufe lhould receiY~ it. 
and carry it to the exchequer, to the end that there might 
be all eternal peace, fa)'s the IdW~ among tlla R~puarians. 

T'lle greatnefs of the {rtdll'" was prc)portioned to the 
greatnefs of the -foprotetlion : Thus the jrldu111 for the 
king's proteaion was greater than \\'hat was granted for the 
prot1eflion of the cotlnt, or of the (\thcr judges. 

I1Lere 1 fee tIle origin of the jurifdiction of the lords. 
The fiefs comprized \7ery Jarge territories, as appe~rs fr(\tu 
a \?aft number of records. 1 llav'e already proved that tile 
ki,ngs raifed no taxes on the lands belonging to the divifion 
ot the Franks; much lefs could the, reftr\ge to themfelves 
~ny duties on the fief.. Thofe who obtained them, had 
in this refpeEl a full and per rea elljO}'ment. reaping e\'ery~ 
fruit and poffible emolument from them. And as one of 
the moll cOllfiderable tenloluments was the judiC:2ry pro6ts 
(Irtds) which were received according to the ufag~ of tIle 
.Franks, it followed from thence, that th~ perron fei1.ed of 
the fief, was alfo feized of the jurifdi8ioD, the exercife of 
which confined of the compofitions made to the relations. 
and of the profits accruing to the lord; it was nothing 
more than ordering the payment ot the compofitioni of 
the law, and deolanding the law fines. 

\V e find by tbt! formularies containing a confirmation of 
the perpetuity of a fief, in favor of a f~udal lord,t or of 
the privileges of fiefs in favor of the §cburches, that the 
fiefs were polfeifed of this light" This app~ars aJfo from 
an infinite number of chartersl1 containing a prohibition 
of the king's judges or officers of entering upon the terri. 
tory in order to exercife any aa of judi&:ature wbatfoever. 
or to demand any judiciary emoiument. '\lhen the king's 
judges could no longer denland any thing in a difiria, they 
ne\ger enttred it; and thofe to whom this difiria was left. 

cxercifcd 
• C~pitutare inc~ti anni, chap. 57. in Blll u(ius, tom~ I. ~~~ 51,~. and it 

is to be obkr\'cd, tlJ~t \,'hat \~a~ c~!icd fr-~dum or fr~id3. in the lnonunlcnti. 
ot tht! firli rac~, ~ ~allcd i.t the nanlC of bannum iu thole of the {cconQ race; 
3S ~p~ars fror.l ttk: .:apitulary de partibus Saxo!li~, in the ,c;ar iSS. 

t Sec the capi~ulai)' o( Charlclnag.-c, de \'ilH,\, ,,-bcre he ranks theft !" ~da 
2mong ti\£ nUlnbcr of iliA: great rc~CllUCS of what \\~as called ~ilz, 01 the kir,,'s 
dtlnefnes. 

t ~Ct.: th~ 3d, 4!h and 17th forml:la, book. i. of Marccl£lr. 
~ See the ~d. ~~d, and ~th formu}.a of ~13rculfus .. book i. 
li S~:e th,,' col~ec1lons 01 thOle chart('r.;, eipec.i:llly (h:!t al tnf' end of the 5th 

Y-~l·..ullt 01 !.l!C hi!lori:.lls cf f!'l!lC',. puhiifucd by the B;r~~~ei~~~ ~~o!1k~. 
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exercifed the fame funEtions as had been e:ter~ii~d bef')re 
b}- the judgesJ 

l"hc king "5 judges are fc)rbidden alto t~ oblige the partits 
to gi,"e fecurit~· for tlleir ~p})cdrirlg betore tl~enl : It bt .... 
long~-l therefore 10 the perron ,,-110 hJJ recei,·ed tlle ~~rri
tor}- in fief. to dem~11d this [ccuril~·. 1'h~!" r:-l~nti(til ,,!tt), 
tllit t11e king·s comrniEaries fi~<~!lllO 1(}I~.~r ill[illlJpt)n be. 
ing accommo~lated ,vitll a lodglng ~ in t~ft',~l~ th~}" n~ It>flg~r 
exercif~'1 an~· fu"aion ill thof~ diflria~. 

~ 

·fhe adlninillrJtio!l therefore i ~ juilice, both in the o~d 
and ne\,- tefs, ~·as a rig:lt inherent i!l the ,-er}- fief itfe~f, Ii 
lucrati~·e right \'''hiel) confii~utcd a part 01 it. For this 
reafon it has beC!Jl confidert-d at all limes in 'his i1.~ht; 
from whtnce this maxifil afOre, that jurif,littiollS are -Pfl:. 
rimof~ial in !'J~1')re. 

SOllle i1ave tho~~llt that t}.e 11lrifdlEtiol15 dcri\"ed tll~ir t _ 

ori~ill frotn the nl)nUn1i!fio:1s n"!ade b~" i}le king' ,l!l~! }01\1,. 
in favor of their hon:.llnen. But tile Gernlall nations. ;1nd 
thofe th~t tkfcellde(t frofn theIn, 3re not tl,~ only· people 
,yho tnanilmifc:d the!i'" h(.fldmen~ alld yet the\" 4re th~ OI11y . ~ . 
{)cople thJtei:':ililifned pa~rinlonidl jurifdittions. .Befirles. 
~e find b~. the fvrmuldr~cs* of :\'IarculltlS, th~t there \'·~T~ 

~ 

freenlen dependent O!l tbe jl1rifditli,1I1S in the earlieR times: 
1'he bondmetl were therefore llJ)ject to the jllrifdi8ion. 
becaufe they \vere Ilpvn tIle terrilll!)- ; :lIld the)- d~d Ilot 
gi\>e rife to the fieh for h.n-ing been cO:llprifed in the lieL 

. OtIlers have tak.en a 1horte:- cut: Til!! lords, fa\,' the\" , and 
this is all they' fay', :.![urpeJ thr jurifdiEiions. But a·rc the 
nations defcended from Gernla!l}~, tce en!)· peop:c: in tlte 
\vorld that ufurpcd the rights of princes? \\r e are fuffi
ciently informed by' hi flory', that fe~;eral otller nations !la\Oe 
~ncrooch~d llpon their fo\·ereigns, and }"ct \,-e filld no othc! 
infiance uf what \\-e call the jllrifditiioll of tIle IQrtis~ -1'1,,
origin of it is therefore to be traced in th~ ~fages ~~ q .. ~. 
tonlS of the Ger:llculS. 

\\Tiloever llas the curio fit}, to look into LOY'feau 1 t ,\"ij~ 
be 

• S~ the Jd~ 4th, and t "th of the firH hook, ~nd t~~ ch~rt~r "f C!~r!(' .. 
rna TIlC-, ia tilt· ),toar 77 1 ~ in ~lartC'nn('~ tOlnc 1. anecd·o>:. (n!1~tl. l !.. P~(~ipi~·.l
tes rubi.'~nus, ut ulius jtl?CX pllhl~cu~ ha1"!1i~l'?:\ ipl!ll) \.·C(:\.-:! .. l~ ,-,t rnnIl .. 
~i\t:ri; ipfius ~loTbac(,:1!!.s, bill 1!l6enuos quam ~t h:f\"O$~ & q~i iur~r l'\.tr,;,u 

t:.:rras n~ant'!'t', &c . 
. ~ rI~~ti~t: of v i!!acc j u r ifdi ~~i0ns. 
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~e fu~:~r:f~~ at the m~n~r in ""hich tIlls author fu?pofa 
!he lords to h~\·\! pr()(~!t:d9 in t)rJe, to fOim and llfurp 
:hr:: d:ff~rent j:':flfJi[tions. l"h('~" t11ull h.,"c b~n the 
mot! cunn!ns i)~Opre in th~ '~torl,.1 ; 'ne\" mutt h3ye r(\bb~d 
wd pl\~:1jer~d~ Ylol afte~ the ma!1nef' of 3 miti[~n· p~pI~. 
bt:t tlS the 1\!d~~5 of a \·ii;~~ ;}:lJ t~~e ~ttorni~s fllb on~ 
anotber. "l'!lo!"t:" bra,"e '\·a:rH:~rs nlull be ~'lid tu ha~e tllrm
cd tbrough(~:li a:I tIle p~rtiCtllt1r It,o\'in,"'~ ~ i)" the k~rl~"i()n1. 
;Jr.,1 in fo nl.ny l ;~~Jo:r,s~ a g~n~r~l f~' it('nl of p~iltlC5: 
Lo\' i~au m:Jkcs t~e%:l retlfva as he h:,ntcI f re~fu.,~J irl i::s 
cio'te:. 

Once mor~: If the jurifliifti()n \\"as not d d~p~!ldenc~ nf 
the fief_ Ilow come "'e c, .. ~rv wht"r~· to tinti. lh~t the fer
l-ice of the fi~f, WilS to ~uend the ling Of the lord, both 111 
their couns and in the 4lfln\" ? . . 

C H .\ P. XXI. 

THE churches a~quired;a very confiderable prop
f'a"t}-. \'" e find th.t our kil1g~s gave them greJt f~i.~nior
i~~. that i~, great fiefs; and we find jur,fdiaio:~5 eficl~li(h .. 
e,! at tile t~"le time in the demefnes of thor~ churches. 
l'ronl \\'heIl~e could 1'0 extraordinar}" a pri\?ilege deri,"e' its 
Qrigin ? It mll!l certainl~· Il~\·e been in the :'ldture of the 
tlllllg gi\"e!l ; tI.e church 14nd h3d th:s pr!vil~get becauie 
i! l)ali not been t4aken from it. .\ feignil)r}" ,,'~l' gi\"en to 
tile c~llrch ; and it WClS ClI~ow~ to enju~· the f .. l!11e privi .. 
)f'ge$, al it it hdd not bee~-. gi\'~n to a vdira}. It "'"as al[o 
fubje&ec to the farne r~rvice as it ~"ould h~\·e paid to the 
ildte, if it ~l,\d been grJnte~! :u a jC1~·GJan, accorJing to ,,·h~t 
\'·e ha\-e a!reaJ\" obfer\·t~d. 

T L.-- .-~~ ",. ""'e~~ t'l~ J • h~r.'\r,,_~ tl~e r;crht of' d :.m·ln·l·n~ th.,. I:t: l.,. u. '- H ~ " .. ". ",l~, \.. • v, \.. " a '~u ~ .t:. u .U 1. ~ "'_ 

PJ~·ltlent ()f cllmpofitions in their tC'rritor~· ; ~nd of infill
ill~ \lPOfl the _'rc.l·um; and as thoft: rights IleCeirJril~· im
plied that of h:nder;n~ the king!s 0!fi\~rs fr()nl entering 
llpon tht: territl}r~·, to (lClllarad t llefe )11"( .iJ, and t(~ ~x~rci ie 
~tt:; of ~uJ;c:lture, the ri~ht \\"Ili(h the ec~!cfi:til1cs had of 

~ ~-

aUlnioi11erirg 
• 'f'" ",,'" :., Cl .... -(" ' .... ~:.... ... \,., .. ll~"- ...... -

.' .• '_ ..... ~~. '~.~. ~......... ... .................... ¥ ... . 
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admir~ift~Ji 19 jufiice ill lbeil u,,·n t~rritory! "-as called i"'e 
fJ:.n:IY~ ill th~ ll)-le of the formularies,· of the charters, 
&Dc! ot (he ·~.lfitulari~s. 

The iaw 0 the Ripu:uiamt forbids the freedmen of i 
the ch~rch(~s. to holtl the allembly'~ fer 2d!11inifiering jur .. 
tice in a:1)~ ()ther phlC~ than in the churcll \\"hcre tht~· \~ere 
manutnifed., l'be cht.!Tches hJd tberefore jurifdiajon~ 
even o,fOcr freemen~ and held their Jt::a-:J-la ill th~ earlicft 
times of tht~ monart"h\'. 

I find in t~ !i\"es of the faints,l! tblt Clovi~ gave tt) a 
~ertain hoI)· perron a pow~r over a di flria of fix leagues. 
and ex~mpt~d it from all manner of jr,rifdiflion. l~Jlis, I 
believe. IS i1 f~lfit~rt but it 15 a fal"t, of --'ery ancient date; 
both the truth and the fiCtiun contained in that life are re] .. 
ati\·e to the CUllOiDS and laws of thole times, a!1d it is theft 
cujloms~ alld la\v3 '~e are in\-efiigatillg. 

C~otarius II. oraers the *bifltops or tIle IJobility \vho 
~re poffeffe{l of eRaies in diflant parts, to choofe upon the 
very fpOl thore \t.~ho ar~ to adminifier juR.ic~, or to receive 
thej.udici~~" emoluments. 

The fame: tprince regll1ates the judiciary power bet\veen 
tbe ecclefiaJ:ic courts and his officers. The capitulary of 
Chulemagne~ in th~ )-ear 8Q2, prefcribes to the bifbops and 
abbots. the fjuaiifications l1eceifary for their officers of 
juftice. .&'\J~ther capitularj-t of the fi.me prince inhibits 
,Ile rOj-al (~·$ce~s to cxercife any jurifdiction over~ 
thofc who are emF!o~'ed in manuring church lands. excep~ 
they ~ntereci. into that Rate by fraud, and to exempt them .. 
{elves from contribllting to the public charges. AnotherH 
ordains Ulat the churches fnould have both criminal and 

civil 
• Sec :.\r 3d and ~th rurm~ll!y of }Jart:;.lfu~ book I. 
t :\~ :.~:~ ~:bi, t:!~! ~d ('("(h"~iJ!~l \!~i ~13x.li t unt, m(\lum t~neant. Tit. 68# 

~ ,. S~;}!io ~ t~~ L::!dernbruc~-~~~ition. 
+ T' 1 _. - '1 11 + ~~ti ~r: ~s.. ~ n 3, lUll. 

fl \")(a St .. G-~!"'n('ri Epifcopi "ro!of~ni ~pud ~i1Jndia!H'~' 16. M~i:. 
~ S~ ~!fo t.~~ .. ile! of St. :\l~Uaniu~, ;lllct t!ot of St. Deic\.)13 . 
.. I" ., ,. 9') • .. 'l - 1-" . . i • n tr*,- rnUL~:t (H I. ~l'n~~ In U~ Yl"Jf 0 t 5. ~pncopl V~l pot~ntes, (PH In 

.lIi~ pofi'Idt'nt n.,,::ronibu$) juc:ces \Oel n1iil-~-~ \:if~llif\ln:) de J:iis pro\-in(iis non 
;~:\attn:r.c, ni!i (~, loco G u: juftiti~m ptr~ipicn\t.& ales r~ddant. &\rt. 19. 
~ ~::·o art. ll. t IbiJ .. art. 5 . 

... In t~ • .1\'- (If th~' Lomh?rds, hook. ~. !.lL 44. ('. 2. tind~mbror~'$ eaition. 
~ ~r·,·i .-\!diot:~$ .. lil~ll~~ii Jlltiqui~ \"(! JIii no·.~itt"r faai. tbid. 
It A CA\, •• u\ar\' of th~ \-~ar 8oG; it \j add~d to lh~ 1:\\,/ of the B?varians, 
" • J J 

2.H.;.. ~~ .~l~·o :)l;t 3. l .. i:lJ' .. ;':!lbr~lC~~~s ej1tion, p. 4-l-i. Inlprilnis \l!11J1iun~ 
j ... ~;\d~::.\ t<~ .. \ ~ h~b(J!\t {,\,,'h'!i~ l'Jr\'ll~\ jani~iJ:\, & in vitl illJl"Ulll qui h3c
~tt:~t in i'!)::~ c~,k:ii), ct l>o,l taul iu p~(unii~ ql.:,anl ct ia iu~naHtil~ l:arUI!l~ • • • 



OF LA "rs. 
civil jurifdii1ion .over thofe who live upon their Jands~ 
In fine, as the capttu)ary of *Charles the Bald difiin~ujfhcs 
between the king's jurifditlion, tilat of the lords, and I~ 
?f the church; I ihall fay DQthing further" upon this rub-
jetl. 

& .. 

C HAP. XXII. 

1h41 tDr JurijdiBiOIlS ~'4r:' E..III1'ljflttl 6~f'''~ Ib~ E"d .., tbl 
j'eL-ond RQ,t. 

I T has been pretended. that the valfJ!s ufurped the 
jurifditlion in their feigniories s during the diforders of tbe 
fccond race. Thofe who cll00fe rather to form a general 
propofition than to exanline it, found it eafier to fay that 
the \·affals did not poffefs, than to difcover how they came 
to poffefs. But the jurifdiaions do not owe their origin 
to ufurpations ; they are derived from the primitive eilttb .. 
lilhment, and not from its corruption. 

" He who k.ills a freeman," fayst the law of the Bava
rians, "{hall pay a cornpofition to his relations, if he has 
any; if not, he iliaIl pay it to the dtlke, or to the perron 
under whore proteaion he had put himfelf in his lifetime.'" 
It is ,veIl kno\vn Wl13t it was to put one"s felf unser the 
prote8ion of another for a b~nefice. 

" He who had been robbed of his bondman,'~ fa}·s the 
law of th~ Allemans. ~ cc lhaB have recourfe to the prince 
to wllom the robber IS [ubjet}; to the elld that he may 
obt~in a compofition. II 

"If a ctnlenarius," fays~ the decree of Childebert, 
" finds 

.11 In the year 857, in f)"nodo apud C~rifiacum, art. ~ Edition of B31l11ius, 
P·96. 

t See the letter ~'riLtcn by the bi!hop~ a!!:cI?bl-ed at Rheims in the Y"-;~ 
858. art. 7. in the capitularid, .u~u~us'$ edition, p. 108. Sicut ilL- res t~ 
~-acultat~ in quibus vivunt clcrici, ita Gt iUz Cub confe.':ratione imnl\.Ul~ut'~ 
funt de q "i~us dtbent militare vaHali, &c. 

t Tit. 3· chap. 13. Lindemhroek's edition. ~ Tit. 85-
II In the yca~· 596, art. 11 and 1 ~_ edition of the ~apitularics by B~!l!fit!~, 

p. 19- Pari conditione convcnit, ut fi una centen~ in alia centena vcftigiut!, 
fCfllt:t fucrit et invenerit, vel in quibufnc-uquc ftdcfiunl noftrorum t<THliPl

Vt~ftig;um ~if(:rit, ct ipfum in aliam C'11t,,~lU nl~r.!:~:r. eX!lc!J:-re p'Jtt;r~it a~,f 
. ')ny jftus t'td~l1t.la~ron(m) &c 
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finds 3 robiter in Jno:hcr ~~lndr~d than llis o'Yn. (lr ;n the 
JiOlits of O!.lr faithful ,·a:TJls 9 and do~s t:at dri,-e h!!n Ot:: , 
b~ thail r~rre!~nt t 1e rob~r or pllrge him b~ .. o~!h.'· There 
lv-a: ther~tore ~ d, r~ITDCe b~l"-t.~n the diJlriEt of th~ ~"tr.. 
I(r.~'''! a!l~l th~! of the \"drr~ls. 

TIlis d~'re~* cf Chilciell~rt e:<pI~ins the (onfiitli!ion of 
Clot~:-i\IS ir~ the fa ne year, "-}lich being g:~"e!l for the fctme 
c~fe and fCia~ tiiffi r5 on!y in lr~e terms; the conilituticn 
!"dliing in IrJl;1c,. \~h:tt ~v the rlec:~ is called Ii: t!Tmtll!S 

fi.!~FM!" Ilcjl.;on,l7't. ~Idfit"u!s Bignl'ln and Ducan;e9 + who 
p!'et~nrl t[-:;,lt £!'t t':'lI::lt fi~nified anotb.'r ling's demerne. u(' 
mi flaken in their c )nj~ctt:r~. 

Buts to finifh tIle difpute ~t once .. the rec'~)nd r.lce \,·as 
neith~r in diforder nor :il it~ decline under Charleffiaglle : 
During bis reign t ~ere '\'"~re no ufllrp.tions. 1ft h~n the 
patrimonial jurifd fiions "·e.e efia~iifh~ in his time, thi~ 
ct.)n\"~ni~nt i~·n~m fells of itfelf to tlie gr{\und. 

Pepin. k~ng of It31y·,. in a confiitution; :~.t !icd ~cC:ii 
nl:ldt~ 4IIS \,·~i! fl)f the fr41nks as ftlr the LGnlb~rds~ af~er 
impofing p~nCliii~~. on the counts ;!nd 01 her ro}"aJ \)ilicer~ 
for pr~\·aricatior$ ~r dell)·s in the admjniftr~tion of juftic~. 
t'\rddin$~ that if it ~ldPp~ns tl~at ;t t'r;ln~ or ~ Lomhc.iro p()f
ferred of a fief is u!l~vi!ling to admi:liill~r juftic~ ; the 
judge to \~ht"')fe lliitrit1 he bt~long$,. fil311 filfpend th~ ex~r-
~ife flf his fief. aJ~d in th,! ,nean lime either tht: jud~ or 
bis comffiiff«lry· fll~ II admini fier j :t:tice. 

1 t appears b~~ a capitu !af)"n l)i' CharJem3gnc, that tl~e 
kilJg~ riid not le\·) tile j;'~d~l in all pJal'es. .'-\nother{ ca
pi!lliary of tIle l<ifile prin ~e repe\lls f~\"e~aJ articles ,)1' the 
S~Iic, Burgundian ClllO Roman 1.1\\·, t·) tIle end ~hal 'li~* 

,~atTa~~ 
.. s: ~·~n:;:tt:M ('(ln~r~nh3t::Tl~h'"Onis t;,n:~!\ prZ"f~i4til nihi! !c~":.~·· ~~d:"tu 

~ .'. \ ,.l - , b cv; aut ~! ~;":~('q ,,~eli.~ ' .• :rUhcnl h!~nl ~l.\Japn:.~Clh.~~ut, .r.t~'::f .. H::~: t ~ ):.:1?-".: 

tiontu, ~ . ..:iri~~. Q~h~,i!i an uuH~ l:l\"enit~ir, m,di~~~':::l c~n~p ):!ti~:~i~ :"~: 
t:.' ;i1.\"il.:i~t. ct cl~i~~!c ~ ~i'::;lt 3 l~tr·n:e. Art . .!~ ~t ·l· 

..,~ " 
t ~--e the ~:o:1~ry 0:1 ~ ~'iord l'ruHli .. 
~ Inlent.~ in :h<:' l~\ .. · ttf t:!(: LOJn!'~r~s, ~Mk. s~ t~L 5'" f~2~ t~, " i; t~~ 

C'.: p.: \.l!)fV t! f ~::~ y':~':' -; ~ .1, i a &il ~ fi as, p ~ S-t" -lrt~ 1 \)~ 
~ f- ,'1 f)-;-\.~., fJ""'lY' -~ • -ttl I ')r'···""""II.r·1 \.,: ~'lh.,.n. l'~""'('~"'l··t....., iHn.;r·t~"'" f-.;~r," 

'" .~ ... '- ....... ~... ,"' .... \.............. .\.. ...... "..,1: ~ '''> ~ .'-4~" ................ ,... ... ... ,'(. ... ..... '- .. ..... 

r "l··,--;· l'~~", -It'C'''''· ,-., C ':"': mt-·'t',,~ ..... ; "\. t'·t""'I;· ~.~~~ .;!.\...~. li:1' -\'\r-~,,,,,.:.,;,~- ." • . _ ".", .. , •• ' ..... '- .. ' ,~ .)\r..... .. .. ",'-'\,.,,'.,.J .............. '"''.\''''' .... - -..;,... ... ~'-.,,_ ...... ,., ... '-. 

\~!n, i!lt~riln c~an ip:t 3 It n:i~r\.:s ~~"'::i j~It1~ti . .H~! t~:i~t.. S~ ~!tu :.h.c l~::'..(" I"' .... -
~f tht lcm~,~r~$, :\Qv~ ~~ tl:. t~, ~ ~ .. \\h;~h Ic:lltt~ t-J ~1t' (~Fttul~r}- u~ C~ .• > 
l .. -':'~, -.~ .... l~ " ,'" \ ..... ""l ~ - .. , ~ ~ ,11 .... ,.ft ....... "'.. "*, , .. 4. .':1' .-:.~ ... - ,. 

t' ....... - '\';r 1 .,~' th' )-,',r U\" ~ .... 1 '" I, 1 ..... \ .• "'. "'~ t;(; ·1-. (\ ,,\ .. ,,,'- oJ 

~ T:" t" ..... ~ f·",.., . .. ~..., B' -. ~-:, .' .... .: .: '"l t) .- - .:= ).. • C ('( ~)' n \. t' , ' .. _ . 'C ~ , 0 t " ' ~ • " .. , .. "" ., ~ __ 1" .. '- • , .. . ~ ~_ 

• 1· •• '"'U.,· .. · ••. ,-.: ..... :. It •••• ···, .'l·~.-.'·.·-. l'o~l 
\.. ~ " ., • \ t ,. l • '- •• ~ •.• 1 ... .... ,'''' ... " • c -_ • ~ ~ • -.& .. •• • 
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,-atftlls rna\- obfer\·c an tlniforrnit\t' irl tI1e aflmini Jlrati~n (.f 
juila~e. il~- c~nl)rhe(~ of the fdliJC printe ,,·c find t!le feu
'!dr !'l\""~, aJ~d ftllth.:~1 court ttlrctltiy eilC!bl~ihcd. i\notl1er of 
ic,,-is Ie DebonnClire ()rdains, til~t wh~n d perron pclfeJfed 
(' f a Ii e f does n \) tad m i 11 i f! ~ r i u iIi c e ,-'" 0 r 11 i n de r sit t r () m 
b~iol! 4clmiIll!lcl~"i. the kintT's commiir~ries t'hal! lj\-e UDOn. 

~ ~ . 
hi rn led i r~ r f t : 0 n • t i ! I j u fi i \: ~ be ad m i lJ I 11 e red. 1 in ali 1 ikc-
,,-ife Gi!cte t \\' 0 ~ capit t.lidries (~f C11drle~ t he Bald, one 0: 
the yetlf 86. ; "'llcrc \\-~ iind the particuLlr jtlritt.!iE:io1l3 
e!lJbI!Ol~d" \\-:tll il!dge~ and fllDordin;':e officer,; Cln(i the 
l)~!:cr~.~ of the ~-(,~l- 864, \\-h~fe llc makes a di ftinft ion be .. 
t \\'C~n ll!$ o\\-n f~';,t~niori~s Clnd thofe of pri\-ate people. 

\ \. eo ha n' not i i It'' ()f i gin ,II gr ~ nt 3 0 t the Ii cf ~, bee ali f(: 
~1~~\· ',-erc citCliliinle,) 1)\, tJ}e divifion ~rilich i~ knoVv-n tu 
~l~\~~ bC(!1 Dlad,,- anlon~. J> t h~ C()llquerors. I t cannot f here-

~ 

fore l~e I'10y\.~d I}~' ori~lndl c()ntratls. tl1(\t the jurii(~:cti()n~ 
"'cr,-' ~:t ~;!"f~ aIll1cx~d t() thl~ fiefs ~ 1-'\;..:t!f in the foclnlllarlt!s 
\}t' ~!.~ ~,~nfirl~a!i{Jlls, ()f elf ::,~ tranfl~tiolls of thole fief.5 in 
r~!'pt:~\,i\;', ~ ~ find~ «~ clire-an)' has beell oi)ferved, that tbe 
j~~rl f'd:tlioll \\-as there cftai>iiih~~! ; t lli~ judiciar}p ri~llt mull 
cer[ain!~· hd\·C been in!!~rent ill tIle fief, ~nd CllC "f its cllief .. 
prerogatl\'es. 

"ge }!J\-t- ~ fJr gr~ater number of records that efiabJilli 
t~t" I'Jtri!l1011ial juri idi8ion of tIle clergy in illeif d i firiE!~, 
lh:!n';;""c h;i\"e~pro\"c !hat of the oene:Jces or fiefs of tbe feu
ddl fords; for ;vhicll there are two re3fons. The firii, tllat 
lnl)il of tl:e record~ no\,- extant y,-ere nrefcr~:eJ or cv!Je(~lcd 

& 

il\1' the mvnks~ for the ufe of tlleir mcr:a:1erics. rrhe f'ccL\nd. 
t flat the pa: ri mOllY of the [e\"cral churches h3. ,:if'; !Jee11 form
ed il}· p-,rticl~lar gr~nts, and b}~ a kind of excc¥titln to tJle 
ordt:f e{ldb~ifl\eJ,- t!1e~· \\~ere obliged to Ila\"C cl~artl~rs gr~i!lter! 
to thenl, \\-ht!rcas the concefliollS rrade to the felldr.l !or(~s 
b~ing corirt~quences ()f t}~e p()!itic2! o;-dcr, they hacl ~o ()CCd~ 
ficn to dema:'h.i, and Clue;l lefs to l;.reft~rve u P,!flicu!ar C!lar-

~ ter • 
.. Tr.(' :-e'-~nd -:\I':.t;llfV (\: .~ .• , ~'(,2r ~·1 .. • \. . '.. " .... :- .".. . ~ '- ... 4.., ,') .. v • 

..;. ("'J·'tt'~"-'" . ".,,-, \; ~.- ,,- ... ~ B.,!·t r ,," -d:t'l) - 6" y". '-. :-,1 u~ .. - ... \'!ll"',~rt., .lll. (;. . J" • l:". :. ,). ..1 -~ '- h1.:1, .). 'i. lJ~ 

\. .. l«i.:aq .. ~l ml:r~, .i::t ~~:i,op\.m :lut =,bb~tcm, :\ut aiium quclnhbet hon')r~ 
;1rl·'~"'l·""" ;·'\-~·"·""'~l'· r.Ut- il.f·l'l'~m '3("";- -"OlUl't vL·l pr"'h~:~"l't d· ... l'?'-lU(' r··-1 .... -- - , ..... , ••• ~ ... '" •• 4"'" ~ .' '-... t ~. • ~ 1 .. '- ". _ ... ~ ,. ~ ..... .. , ..... • .. ' '-

~l": \"\'~". r·'-:~.J;_, ;° 1 t'"" :'\(0 lp(1t-;t:"l~ i"""r" d'''~'W'''r't ••. • ~ .~ ... ' .......... G.1II6.... V <I" .. \,A." ~.'" ... '1.~ •. ,-,- -.. ...... u'- .• 

! l-.J.i~i~m ~a C;l!i:i;\(\.) in R1111E\'~, t"!11r £ r. t 52, l!nl'fquifq~'c :\~~.:,,-
(-:~,., "r,) l")l"'l'~"'- a'e l""lIo ~ll\·""I.c,t· ,-,,. :'1 C~)·'-t'(~~l·"~t·~ l·t ""m n'I·~S· .. ~ ..... ,\,,1, ... :1 ~. G '~(o. L'_ . ." .." 1" •• l...'& ... ' • .& ,--",. 1. 1 •• , 



THE SPIRIT [BOOK XXX. 

tete Nay, the kings were oftentimel fatisl1ed witl, mak. 
ing a fiillpJ\: dtlivery with the fceptre, as appears by the 
life of St. l\!aur. 

But the third formulary* of rvIarculfus fufJiciently 
proves that the privilege of immunity, and confeqllently 
that of Jurifdiclion, were common to the clergy and the 
1aity, fince it is made far botb. 

. , ' • 

C HAP. XXIII. 

t;rn~r41 IdEa of thl A6", du BOI' Booi 0" t"~ EJla6Jiflm~1it bf Iht 
Frtnch Monarchy in Gaul. 

BEFORE! finilli this book, it will not be im .. 
proper to inquire a little into the abbe du Bo~' work. be
cau[e m}T notions are perpetllaII}' contrary to his; and if I 

he has hit on the truth, 1 Iilull: have miffed it. 
"fhis work has impofed upon a great man}~ people, be~ 

~au(e it is written witll a vaft deal of art; becau[e tl1e point 
in queftions is conftantly fuppofed ; becaufe the more it is 
deficient in proofs, the more it abounds in probabilities; 
and. in fine, becau[e all infinite number of conjeaures are 
laid dOl'!n as principles, and from thence other conjeaures 
are inferred as confequences. The reader forgets he has 
been doubting, in order to begin to believe. And as a 
prodig<ious fund of erudition is interfperfed, not in tIle 
fyllem, but around it, the D?in~ is taken up with the ap
pendages, and negleEls the prIncIpal. Betides, fuch a ,raft 
multitude of refearcbes hardly permit one to imagiile tllat 
llC'!i1!ng l1as been found ; the leilgth of the way makes us 
think that we are arrived at our journey's end. 

But wIlen we examine thoroughly, we find an imrnenfe 
coloffus with eartllern feet; and it is the eatthern feet that 
render th~ coloffus immenfc. If tIle abbe du Bos' fyfiem 
llad been well grounded, he would not. have been obliged 
to write three lluge volumes to prove It; he would have 
found every thing wi~hin his fubjeEl; and without wane 
dering on every fide In quell. of what was extremely for .. 
eign to it, e\'en reafon itfelf would have undertaken to 

range 
* Lib. 1. "Si b{'n~ficia opportu~ Iocis ccclc!i~rlJm1 aut etIi vQluerit dcc~ 
H 

De •••• 
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r(laJ~C thic; in the fJlnC rlJair! witll (lIe ot'her trlith~. Oln 
J 1 i H () r y flU d J tl \ ,: ~ \ V () III d h a vet t) ! d h ~ '11; LJ (J Il 0 t t a ~ e / t.' 
~~'l:,~·'..;,1l -troalJlr, (triO Jita/! i'e r01l1 ~;()U(,~frJ. 

!.~:: .: .Al':,- :~1tlje/? (1;·~:,:JjilC(I- -- R<f/t.\:7io::J f).': the .~fa~:1J F .. zl"/ oJ- tl-_ 
.'·:'::t'JlJ. 

THE abh:~ (lu Ens rnde:!\'ors bv all means to cx. 
ploclc t11e received opini()llt that t he li'ra~ks nlCtd .. ~ the con
q n e fl 0 f (~a u i . i \ ceo r din g t () b i s (v l!. e In, () u r kin g s \ V C j ~ 
i 11 vi! e d ~~! ~ the p eo pIe, 31 ~ d <.~ n l}Y [ II b rr i t ute d t h t~ ~ 11 fc tv c~) i I ~ 
~ :lC place, and fucceeded to tl1C ri~llts of the l-{Olllatl Cln

nrr()! ~; • .. 
rrhis pretenfion cannot be applied to tl1c time ,vI-len Clo-

\!is, UIJOI1IJis entering Gaul, tock ant) pluIldered the to\\;115\ ; 

neilhrr is it llpplicalde to tIle ti Ine \\?11cn lIe (!efcatct~ ~~ .. ·ag .. 
~illS the l{oman com!11an(ier, and COIlq ueretl the COlllltry· 

'Vl1!cll }lC ileld : It call ',llereFore be referred cnI,i ttl tIle 
~ilne \VllCn Clovis, alreallY l11ailer of a great parr of GalJ~~ 
by 0 pen for c e, \\7 as c a Ill~(1 by? tIl C c hoi c e ail (I a {f,·~ (:1- j () !1 () ~ 
the people, to tIle fovercigntj' o\?cr Lile reO: of the C('Ulllry 

l\nd it is Ilct enoDgl1 that Clovis \vas recci\·~d, he n111 il 
lla\ye bcell called; tte abbe rill B:)s m II il P fOV e that the 
people chore rathn to live under Ckvis, !i1ZW U!HL.T [be 
dOlnitlation {)f the l{ OJnan:~, or under t 11cir ()\V n 1.1 \\TS. K O\\~ r 
the 1{(1111ans bclolli}'in,r to that p2rt of Gaul not ,Tet inv.ld-

u 0 . 

ed by the uarbari~ns, \\~ere~ accoi·ding to this authors of 
t\\'o forts; the lirfi \\t.ere of tile j\ flll0ricall con fc(!cracy,. 
lV 11~) had (1 r i ve n a w a}T the e In r e r 0 r ' S 0 ffi ': e r ~, i nor de r t () 

de fc n d the tTl {c 1 v c sag] i lJ 11 tIl c b J r b:1 r j cl D .~ , .'~ n d t () b ~ go v _. 
erned L)~ their 0\41n lavls; the fce()od ,vcrc rubjc,~l to t11e 

-ttolllan off!cers. N (}\Ai" does this gentlemall}) f()d d '~f' any 
cun \·~inc ing I) roof tIla t ! 11c It DInan ~\ \~r h!) arc fl i II fl! Lj r:ti: 
to tIle C1111>ire, called ill Clovis? r~-()t one,. D,}es !~~: 
!) revet I} a t t 11 ere pub lie 0 f t 11 e j\ rill uri can s i:1 V i I C (1 (~J (J v i ~. : 
ore ve. n ( \.) n c 1 u d e d allY t rea t y \v i t 11 h i 11 l!) N (J t ~l t ~:i i 1. __ 
ISO fdr f~oln being ?blc to tell lIS tlle Llle (11' t!lis rC})lll)lic t 

l! C C C! n 11 0 t c \' c n [0 11 H ! C 11 as 1> r 0 \~ cit s C.\. 1 H C 11 \. · t~ ; Li Il d n () I .. 
,.,. ith flatl\li11g he prctc-l1\.!S tel tra·:c it frotH the t: Jll~ (It If (), .. 
r. 0 1 ius tot bee tJ n que 11 0 f C 1 () v i 5" 11 {] !, \' i til j1 d 11 d 1 n l' II c reI d 1 ( ~; 

\,~ 0 L t I I _ · ): 1 • , ". j f ta. 
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," n X X _. ;~ "'~ , Lj)U\.. !\. • • ,,~, 
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. .. . .. .. 

:n'''t!i:'i\.· :!~ 

to 'D .. ~t'le\·e l~)[ .t.,~'{-t-.~l' u,: 'Ii ',' ~- :"~"'l"l 
'"' ) L "Co , • '.... ~~ t. ~ t: .. ~ ..... ~ '. ,t ~ 1. ~ ". \. ~ .. ~: .. 4o 

~ 

rt:' ..! ~ I) I: 

\\·ht~!l \,'t! finti i~~ has mi il~kcJl t!ltS pcint y !t 1~ c~: .' t,'\ 
.. 11 h" " ".~ ," , t t: 

perCelye tn~il IS \\"~"')l~ !:''It,:'~1 Ia.l~ ~ ~\~ t:le }.!!'\~un~l : a:ld.i~ 

t' #fa "" hQ: ,. -, .~ .. "':' ' .... , .... " , ~', .... ~'_l·· .. _ ~ " '"" t • o t,-n a~ Ii\.. l:l,~ .. S .. \l)\t,e~.\H ~t(\.. t!t.'Ln I.\.~"t ... prdlltp~\..~., t~lJ .. . . . .. 
Gaul \\JO«lS r.~t ('~n(:~ler~d ~.~\" tbe }"r_!:lks. h~tt ~b~t tIle r'rJtl~,J" 

• 
'\·~re in\'it~~! l~~' til\., I{r~:~l .. 1r.5, ,rt' nl,!~" t:lt\:,.~y \i~"!!:" it. 

'I't" ;, .. .. .... h ' '"0''''''' I, ~, '\: Yll"' '. , .. ,. ~.. t t, 0 !) .... l ~ ..1'., "" : ).s Ju,LUl 1,·1 \ ~.;\ ~~~ 1 .. f1 .. " tt),,-~ , .. \ .1", .'\l,Ll .. l.l (lr~ ..... -

ties ,,-itl! \\·h!~-h Cio\,is \\'~, ill\-(ilcd : He i! l~H.; t~!~lt l"!o\"! .. : 
fucc~e·~·~ti ti) L~ll-llp\.~'ril' h;~ I'Jf' ~lp~r 1" 91 • 't1 ..... c);l: 'IP~ .,~ .• , •• J;"~ , ... l" , " , . ... , l _ \. " .. '" • " .. \,., _ , 6. \... ~. ~, , ~.,~ . : I. '. 

~!l!'!!!i(i- But tJle!~ t",\'l) ... }!!ic{'~ ~lre ~l·~:"" .. i\· of Lis \)\\"!1 (r~ct-

t "I- '\ ') • ~ ~ l~ .. , n 1 ; '.)'1" ;" ~ l ! ~ \" t,. ~ I' t () (";") \" "1' 0 "\ ' .. \ .. hi, - t1 ~ l .. -- .. Y" . l ' , • ~ ~ .. 
V,l; ,-. \. ~ , .. ~.... 'b ""... & '"' ~ • .. \.. ..."., .. - '" r L .. \... :,. \. \. .&". "'. " 

his 0pi:l!on.~ is ():"'f:" :1 (t.)n,~ra~tlltltil)n UpOIl 1'.:S ~~cceili\.)-'! 
tot he (: r l ) \ \' n . , , y : ~ ~ nth ~ i : ~ t f' n t n fa, -: r i t i :~b i ~ 1 G '4P' {' ~ .. 

};nl)\'-n
1 

\.,-11\- f1,ol.\l \\~~ pl\-e I! Clllt.!ther turn ." 
C1l>\"iS, ~~ward;; tLc e;;'i f,f his H'i~r~, \\".1S mJ,l\.' ccr:r:..:! 

bv tl~'e enlner<'f 4-\n~\1rai~11~ ,. b~it \vn;.lt ril'}l! cl)tlitl11e re-
I .~ 

cei\-e frou; ?n auth{'1rll \. tJl"lt j'iiled lln!\,,"l)!lC' ~-("~lr ~: it i~ . " .. 

\'~rr" pr ~btltdc, fa,' ~ llllf aut Ill))". t h~t i!1 the Ll:11l! (: i p \~r~~! 
the"etlJ~CrOr ;\.rlailarius 111Jde Clo\'is l~r~)r(H~r~,I. 4o\!:J.! 
fa yT, i ~ is \ .. e r ~ . pro b a b Ie, he d i J Ill) t • \ \ ,. i til r c ,:: .i ~ lit c. ~ ~ 1 

fC!t1 for \,·hich tllere is 11',) fOl1n\ldti\}n, the auth\..)rit\- \..'~ 
1 • h··· 1 I ' 1 ' , .,. ' Tt J) 11 II v.~ 0 de il H .. " S , 1 5 l~ qua tot 1 -: ~ () t i 11 Z1 ~ \ \' i" t.) j H 1 r p ! S .. i.} U : 

1 11 a v e a I f'J a r l~ a {~) I1 f( ) j (i:: n yin}! it. l; !" (' ~~ \) r \ ' t' f "1' t ) ~ t r ~ . 
~ .. '* \. 

\\"110 mrnti()lls the c~)nfuIJtl', I~i~-S llC\-Cr a \\'\.n"i c\~n\.'Cll1i:1:~ 
t 11 e p r (l C 0 I~ f u 1 J t e . ,t \ n (1 c \ \" ~ n til i s pro C l) n I'll L t ~ (' c '-~ II I J ! ~ ·.'!Y (" 

. " . 
~ 1.1: 11 "h ~, .1 •. I. \. 

~ . 'I' ,. . " t ''\ ,1 '..., \.'. " "'" .,.' ( d l.q \H ~.l .,", .'. ., d • I \.'. 
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+ 'r' \11"( , 1, \ ~i ~ ,}, 1" t ~ l' :- -.\"... .., ... '"' ... ~'- " 
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r~3It' d~:~"r he \'''JS !1~Jl~~ L()nfu! : dtall \\Oe c~n:lv~ ll"cte:l\! t(" 
• t .. t 1:0 tE ,/' I ~'J~"" 'I*' T"·~'lr,· .. t'\t·,. l" ·'·"r~ ·tJ~\· 0 c,. l'l··n" \\' \I'n .... · '"' '" ~ · " r" V\.\. : 4 ;", • .... \" Co. ~, .," ,,\,~ ~ '. '" • .. • , • ", • '-

t ~ , .. , I' {) r' ,', t ! 19 ... , "'1 ~ i : .- " \ .. " ~ '''I· t' • ~1'" '\ ,-.) - t)!' t-, , 1 - ~." \\' p r,.' l)·~ 
.,', \." • • ~. 4 ... ". u .. ~ . "9 •• .. \,. \,.." .. 1 t "1 \. t.' '_" •. --. u , .... '- • "- \" t , -

• '1" "i '~f'ntl ~ .. ;, ... " L" , •• _. """,'r '·1 ~" ~'~.t'" t" t·" .l".~ ..,... ." If ':'\' , t .. 1 ( ... "'. ~ " . l • , .. , .. t .. " t ... 1 ) ". (, l \.. • •• ,,~.. t) , ) , ... '" I, ~ v, • '" \,.. , 
i l' t' '. 1 ~. '1 , 

-:-t 9 1 '1- I r"l~ r','T"'·, \\·.~r·' ·,t 1 I.fn-'ll a4 \, ..... ........ ~.. " ,'- '- '"' • ~, • ~ • 

T " · . I ,11 ~ .. l" 1 B . 1 .... "\ !,.·~·)t' • l'r 1 )" •. \ .. If",!''''.' '1\' tn., ""~)~.'" (~1 0' l' t·'~' .... ~ ." ~ \. 1 \.e ,. ,-.. Co' I\"-" \. ,. , l .. '" u ~ ... .... \ . , _ , t ~. 

~.::nt·'''' .. ·~"t~·}t1 n';" z .. , ~\- "l~':' ·"·'''~('rt)r T·~ i\l~""':~n "n fa\-qf ot' . ", , , ~" l ... ' .. \ "4 ... ~ \" ". ..." u •. " '" l ... !. _ .... : ". t 1 l • • t' , 

.h., -j.,:' lr"'Il "'.:1 .... l f'Trl·""'ct,~' ll'~n "~to l"': , .. ~~ "t· "r! t~" r~ ,ht( .... ''- " •• , ...... \.. c:. I. ",1 ~, ....... " ~ 4. ~ • 1 \'4 ",.. "" • \.) .... ~ ~" ~. • t: ~ .. ~ \ •• '" -. 

of tht' t'! .... !')lrl' ('\"t"'r t~J!..l~.. I rl)~lId (cl\" (l ~r~ it d~'al ~'t)n-
\~rnin; tbtS rt'u~.n(: .. ,~iVI1. \\·c n:,~~" jud~e (It :!~C re~~tr,l 
t~le\\"n to i~ hv ti!~' k.!~gs t")f ttl~ r"rJnks~ ~rU:ll the lrl,li~~!lllt 
~Il "hl(!l tr:e\: tlfr~-0frHt'll tb~ l't)ndi!:\J!;·~ of it. llt'fi~~(·~. ttlt' 

• 
J. l " •. ~"" 1..' .. k .... ~." i~·'" ... , , 6a' .,. \ ~ , f' '\ . ~ .. ' .. ~.n.g., t), t •• .,_ • l"n s \,,,,rc fl."", ~"I~, .. lnCl p,-J(,'-J~),\. t.-\tlll~n~ 

l\f (;JU!: T~lti!r':41!l haJ n~)t \}:le fOl): uf .~rtlt!:l\J in !~l .. lt 
"'.'t.~., .. \, ... r,., \, .... ~l,"'r.' t."r.~'\l'-"-- h·'l·f J,.u~n . .i .. ~:lrq\·." .•. ~ 1.;,,\-
.. '" " .... '" • ," i. '''' \,. ." \. ~ .. \ ~. r . '- .... ,~ ~',- '- • u "" ~ ~. 1",.', ".,& ... " • \. .. : ~ 
tinl~ l)~,r0re ; an,,! the t',lilern en1?irc l\aJ !lO flg:lt to (~dl~), 
ba! as rt'prei~nt ~n; tile ~n1per,,)r of t!1~ ""ea. -l"b~fe \.\'(re 

righ!s to rI"~:it$ : !!l\.111 rn()I!~rl'~l'II' of tll~ F r~n~~ "-d~ (llrettd},. 
t"ll,"~n\.ie,,!; lb,' rt:'~t:r(.,!i~)n of th~ir eit~thli~hrnt':lt \\"·1~ rndde. 
~ht' rt .... cIprt)("~1 r!,gh,s 0:' tr~t' pt.'rfll!1S, and of tht'" liitfl.'rt"'nt 
n~lt!\)tl$ \\'!:\.) !:\.~J in t:le n:o;!;]iC!:\", \\"er~~ tl\.'feecll)n : the . \:' 

i..\\"5 \)f eac!~ ~~1[i()Il '·;ere ~i\·~n. a41d ~\"en rtll'1U(l'~i int~ 
i.\·r·tl~'{" \,.~,,-~, l"ll"9IU' tT-~~",·~t·:"\IL't '~"t .-'lrc>r'l 1'~'?lU" .. ~·.t;n .. tJ • 4 ... ".4 '":' • - z ..... , '" ,. " ~ ... '" -. ,. v "- .... ,.. • " ~ :, ~ '" •• .. ,~ .... '" • ""' • 

\l\·"lil tu d g"l\·l~f!lnlent aircad,,- ei!at)iifhe~~ ? 
\. 

\\
.. .. l." l , " 1 l· , ~, 
:'l'~" l .. ·.)~ ... ,.")~ .»'\:",.~ .tl ~'l' ·'l';"',ln .... \- m-l~·~n~ !!!['!l a }) ~ '" a... _ .. 1 -. ~ '" " ~ .... ,.... _ ~..... ~ ~ ... • ... '" -, ~ ........ ~ .. " ~ _, _ _ _ ' ' -

~:ldc l.,i c:,,,' dt"C:.l!!;~ttWIlS ()t' ell: tb~i~ 'biHH'?5.~ ,,-ho i!~ tn;.· 
~ .. \ : d ,. . t' l" .. " l' (f '\ ~. I "'"... - ,. t'· .. fi · :l l .. , ". ~ ~ 4 '. l ~ " .. ,. •. 1".,. r 'I ~ 
" & • ... V , • 1"... l. I , \". .• \'. t: ,~ l U A 1 ~. .0.1, :4o n \.1 ~ ",' .. ,~~ 'H~' \ \". 10.1 (), ~ 1 "-

H 't~ ". t ,-,:; " :l'" .',. I '\"~lTes {)t' 'J-~ l'l"i l .~n'~""l\- '" C "'\ .. " (. \", c.. ~ \ \ " .~, ,~ ~ .... ~ ~ ... t.: ~ u _ l ~ .. l. ... ~ ~ t ".. \.6 ~ ~ l. 1 ,~ • 
,- 4 

:tcltter t!le t' ",nli ~i(':'or:' '\ .. hat e: (~ i ~ i rn p ~ ted ~~. tl~t t er-
:~~~~" .~~~ .. \\"e~kn~fs or '~::11 \\'n() l: ob!!g~ti to i1dt\cr? 
.. ,. - .. .. l t,. " -

h ·~ · [-t I ' ,.' t": ~ ~ ... ) r ~ t.... '1"" tl -., u .. !" \" Y,\.' ""! \' ~ ". ~.. ~ • .,,, ••• n .. ~ , ) 1 e • g" ...... " ' , . ~ '" _ .. ""' u,.. }-' " '- , • .. ~4o \...: '-, ~.J'"., , •. _ , ... ~ \.) l " •• \. 

~"er:- ,~i:S ? !~!t F0~i!b!e tv h~~? t'~lr!~~iuI~}r:ft:.j ,It l;:~gury' 
of 'i"l)ufS, \,"!l\..."'t direr n1cntlt)!ti:lg t!1t: dii .. ltfinatiol:S (on
Jllitte.:i 0,," (' IO'''is. (~\'S_ t~~d{ Gt)li L.~td !l!S e!~enllt"S (~\"~r~r 

.: 

\\"n~ .;". ~t ~. , ·~.,~t b.'-'~·:"~ l .. · \\",-.~%,~,..! ;'1 !1" \.~\" ) , • .:L , '- .... ~ 1 .... '- ", -"" \.. _ .... _ .. • .... .. -.:'\. _ _ •• II .... " \ ...... • ~ ~ 

. --
J0l1hts t~~t :Ile clcr~v \"l\:r~ ;2I.:i~! l)( CI\.~\'l~· \."unvcrflJn, 
and ,hdt rLe\- l'\~!l ~~~tlI)e\.i gr~~l~ ad\"JntCl\'~~ frUin it; bli: . ~ ~ 

". :, 0 \..1 \.) l ~ b t ~) ,,1 t t : 1 ~ r d n 1 ~ t i In e, t h J ~ t be,; (' J P ll' ~ ~ per i ell C e d. 
a It t h \! II: 1 t ~ ric S \) f ~: \)11 q II ~ il. ~ ! 1 J t b :1 t t h ,-" R U !l ~ d n g J ': .' 

e r I ~ : 11 C t ~ t 1 u b !l1 i t ( ~-J t 0 ( h ~ t (,1 f t t e }" ! d ~! k ~? "r : let' r -1 it ~ ': 
'" ' ... ' l' t , 1 '.'·('re nc~~tlcr \\"i~l:~i~ !:,"'-f J ... :~e ~0 :::,\.'e ,1 t·.~:J. CalJng~, ..in",t 



rC\\· rOn(;~l(:-,)r~ '\-t:~(lo e'-Cf ft-izcd \\-itil 1'0 ~rr~t a dcgr:.. .. c of 
jllaone:'s. 13ut t.) r~n.Jer t!!i the abbe (ill Bos' confeqll~n{:
('s trl;c! t :~('~. 1l!1I fl n()t onl~' ha\-I! mJl:e no C}l=lngc amor.gll 
:i!c l{onltln~, but they IIJll11 have C\gen ch<lngc(l thcnlfei\·~~. 

1 cot:!,i l!t~GcrtJke to prove, b)- follo\\-itl~ thi~ a!.lthor!'s 
11-;(,,,!10d, t!:at the Gret'ks ne'-er conq~lerfd PClI13. I ,,·()uJd 
fet (ill t \\. it h m~llt !lln i ng tIle t Teat iC:i ,~. hi~!l i()me of t Ilt:ir 
cities cone luoe(l ",ith tIle Per lians: I ,vau Id lncntion th~ 
Greeks \\.·110 ,~ere in Perfian pa}9~ a~ the }'rcinks \"err III 
the pay· c;f t!lC I{ornans. And, if ~'\le:~an{~fr entrr,:'d the 
l)~rfian terrltorirs, b~£t:ged, tt)ok autl (ie!t:-o\-cd tllc city· 
of T::re, it y'as only 3 p3rticdar affair Ek.:! th~t l)t Sy.lgri". 
'1S. Bl~t, l~eho!d, the ,Je,\-ifh pontiff gors out to ,ncet 
l!iJIi. l.riilcrl to the ()r.:lcJe of ~Jnpi:er HamlTIlll1. }{ecollca 
]10\" lle had been pi"cdicted at Gordilltll. S~e \vhat Cl nllr!l

her of to\\"n,c; cro".vd, as it \\9cre, tc fUl'mit to !)!:n ; anti-
110\\1 all the fatrall5 ancl gralldees rome to pa\=" llinl llUe!
fanee. He PUtS on the l'>erfian drcis; ~hi!' i~ (~lo\·is~ (,()tl .. 

ftl!ar robe. lloes I1:Jt l)arillS offer 11irn one llalf of i,is 
kingdom? Is not D~ri1.1~ a{IJ;IiJ~tlte(1 like a t~·rallt ~ l)() 

r.ot tIle fJll>tht.:ar al1d the ,\-j fe l)f Darius \\-eep at tIle d~t!t}l 
of Alextlnder ~ \'\~ere (_)tlintlls Cnrtius, .L;rrian or Plu-

"'"" tarch, i\le,'Cantler's coten)purarie~.? I-Ias not the in\'elltior: 
of *prilltinff aRorded tIS g:reat ligtlts, \\~}licll t]1l)fe alltllor,; 

L1 ~ 1 t 

,~antcd ? SUetl is the lli nUr}? of tile ~fldjtlj'kmcnt l!.f t!~! 
.F r~ll(h m II fia T .':1. rill <';a!l ,,'. 

J 

---- -,. 

C II .~ P. XX'v~. 

TI 11". :lbb~ du Bos maintains, that at the COlr.-

'11lel~fCIJ1ellt l~f Otlf nl0n~lrcll}T, tl!cre \,'as only l)nC oIdc'r (If 

citi:·~e'ls i-ltponr.- the I r{ll~k~, rJ'his ~{icrtiotl, fo inJurioll:; 
to the noble hlood (,I ollr principal families, is clluJ.i1y af· 
frulltip\T to the tIllcc gicat htlutcs ,\'hie)l fuccfi[i\'e
h· go,"e~:~rd this realm. The origi n of t L:~;r grallclt'u~' 
,\ 0uld 110t tlll'l~fl}rc be }\."Il ill ublivion, nipht ~nd tiniC. (.J 

. II ifior)· 
.' , ... ' 

.. t" \ .• ' 
.' " , 1 ' ~ ~ l' . , ' , , l' , , .. \. ( \' " , . 1 {" ~' . ., I ,\ " •• '; ,,'. 
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IIia~r\- \\-()\lld c~int o'Jtth~a~~,\"I,(n t!.~\""·~~r(\nlmt~l' 
~ 4 , . 

~'&!~n:!ieS9 aUf: ttl )~ldkc Chil,l~ric ~l)et,in .1n,11 i !:~h C:1p~l,g~!l-
t!\.'mrn, \v:." filotlld l)~ obJ:~~~1 to l .. ~~r~ th~ir jlCtlig'r~ am,)r.~ 
t ~(' l( Olnan~ (;~ S~~ons" It.l: i~) :.-!~non~ t ht' ('"(lnt} ~Ier(d n~t :ons. 

-j'h!$ antl.()r grollrlti)T hi~ OI)!ll;O-l (\n ltl~ ~"lii,," !~t\\. 

By this la,,,, he t~~·S, it plolil~lv ;'!;}pt"'lr~. tliat ttl(,l~ \~~rw-. 
Il,)t '\\·0 different urders of t:itilens ~!t)t)n~ the !:r"l~~~s ; .: 
~!! lo\\-("d a c(),n})oiitioll":" ()f t Wl> hlilldred IO'I~ ft~r t ilC !nur
,J~r of dll\- l"ftl'lk \v)latfJe\·t'r; ~llt a:llO')~ 1 ~,t:' I\{)man~ it .. ~ 

Jiflirlgllil1)~d tllc king's g;'ictl,. ftlf'~ hurt! d~a:rl it ga,-e ,i 

t~tllilpolilion of three hund:-ct1 tous~ fr\.}Ul ttl: l~Or'lJn pr\.'
J)ri~toi t(l \Vh()nl it S!fdlltr-d ~ }.t:ildr~ J, dll.:i fr()~11 tf}t; !{o
n13D triblltary to \\-lltlffi it ~,:~~~ oni\.' ,& '"'t)ir:r·)fi~'()ll of 101'
t~·five... And as th~ dif!~ren~e~of Ih~ ct.lmp~i;ti·}ltS f'lrp.li.~d 
the principaJ (11 iI j'Jfrilln, llc cone I ucl\."~ : h~t tll,-", c ,,- ~lS b~l t 

d t' -, l f' 1 J' vne or er 0 CJt12C!1:; ~:l~ullg t~l~ r.ln~~, ~:l 'l}J'-~ d!110F'g 

tIle ROll1ans. 
It i~ afiollifiling that his \·rr~· mi:i,.t .. e did not ret Jlim 

!!gllt. In f;ta, it \v\luld ha,"e been ,'";aitl\·· ('x!raordilla~· 
tllat tllc l{OOl;}Jl ilol!;lit,·.,vho ll\-ed llndcr !r:t~ JO!llination of 
the Franks, fhould have a larger ~O:nF~1!it:on. and bent 
perfons llf mllch greater ilnporld~ce thatl the mo!~ ilillftri
OtIS among the Frank~, and their t!Teat~ft gen~r3'. \\rhat 
prohabilit}l' is there that the conQnerin~ Ilatfon !hO,l:tJ Ila'·c 
10 little n!fpefl for thcm'eh-es, and f!l greJt .. ngad for th~ 
conquered people? Bdi\.les~ Ollr amhor qut>tcs the I~ws nt 
?!.ller barbarous 11ations, wllicll pr")'·t'!' that t'l~~- h.d dif
Tcrellt orders of citizens. NQ\v, it '\-o\lld he \-~~r\· extra
ordinary indeed that this general rule lh(luhl l..a~·~ tJ:Jro 
on)}· alnong the !"'r~!1~ .. s : l'his ongllt to lad\"~ mt!de him 
conclude either that he did not rig!ltl}· tlnrlerlla r lt1 .. or [h:lt 
J1e mifcljljll:ed the paffClges of tJ~e SC}lie !alv, '''-!llcl, is ac
t I} (11 ) \' t he c aft' • 

Upon opening this Jaw, we find that t11c compofition for 
tIle (leath of an 311tTUftio,+ that is, of tIle king"s \9.111::1, \\";1$ 

~~ ;~ .. f;" 
* ~(.-e th~ ~n~h!ifn)n~at ut t!:c .-felll:h Illi)n~rchy~ \"01. J, Lo~\~ 6; ch)~ 4, 

p. }o4-
f I..J e, Lit('.~ the -lith li:l~ of tl1 lS ~a\~', ~l~ the la\\- of th:a Rioll.:r!':':l · ~!:, 1 
d ' • '''\ ., l" ... l. _)' 

, ! Q~:i 1;'\ t1un~ dominicJ ~it .. t;t. -1-1- i~'c1" 4 ; ant! thi, f,-I,t""' ,,~ !h' ~ .\<~ 
tor:n:a~;try o~ ~13rrnlfus .. dt.' h·...;:~ 31'U uth\ll~(', Sc\." :lih' t.l:l~ flu .. ,'t t~~~, ,_!.,: 
~~;a:, t,·~ :t,ltl .1. ~p,l th\." ti~h""':· ; and th~' i;~\\' of d~\ .. J~'ll-'.lri~:_,_ t~~ ~ \ : .. 1:.1 

.. . ,'.. .... .. ... ""." .." " .. 
t·l·_',,-:~I· .. :~ ... ~·\· t:~ lh1;·!c.:, lht" n.!.J JtHH.l \...i.i~ •• ",u~n. 111 :h~' \', ,.r ~-~ ..... l'i1t •• '. . .. 



THE SPIRIT [Boo~ XXX. 

fix }lUll~t~d fous : -t~nd that fo:" the dtath of a Roman, \vho 
"'d~ the *king's gttefi, \~as ('nl}:- three hundred. ,\,Y'e find 
t}.~J"_" t ~).tt .he cc,mpofition for the death of an ordinary 
}"'rCl!lk~~ ""dS t\\ .. o hundred fOllS; ond ror the death of an 
ord::1Jr\" Ronlan, ~ olll}- one hundred. For the Ilealll of a 
!{t.lrr:tlr;; trib~lt4f~·. '4·ho was a kitld of bondman or freed
an .. n, tl.~}~ p;aid a ct)mpofition (\1' fortyfi'le feus : Bl~t llhall 
t"kl" n(~1 11,,)~i!"~ 01 this, no more than of the compofition for 
t he mIl ~ller of a F fClnk hondlnao, or of a }'rank freedman, 
hCC;atl[~ thl~ third Qrdcr of pcrf()ns is Ollt of the quefiion. 

\ \"!l~-t t!oes our author do? He is qllite filent In refpea 
to the :1rfi <aftler of Jlerfons among tile Franks; that is, the 
article rt:~ating to the ~ntrlJflios; and after\\1tards, upon 
comparin~ the ordinar}''' Frank, for whofe deatll they paid 
a COIllFofi!ion of \\\'o hundred fOllS, wi!h thofe \\'hont he 
diflinguiflles t.Inder three orders among the Romalls, 311d 
f(lf \\-htlfe dealll they paill different compofitions, he find? 
"that there ""as only one order of citizens amqng the l'''ranks) 
and thz-t th~re were tllrce amon~ the Itomans. 

~ 

}\s this gentleman is of opinion that there \\9a.S only on~ 
order (11' (:itize!ls cffiOllg the Franks, i~ \\'ouIJ ha\'c been 
lu(k,.· for him that there llad been OIlly~ Olle order 31fo a .. 
mtll)~ tbe BUr!~Ulldialls, becauf"t~ their kingdonl confiituted 
Otlt' llf lite principii) parts of our monarCll)9. But ill their 
code~'1 \"-e finti tllree forts of compofitions, one fOT the 
BllrgU!ld!_ltl or Roman nobi!it~~, the 9ther for the Burgun
di~ns cr !~omans of a middling cOlldition, alltl tl1e tllir1 for 
thvf~ (.f a JO\\"t:l' fClllk in both llations. He has not quoted 
t 11 is I a t·,~ • . 

1 t is '''~r\~ extraordi.lar,· to fee In " .. hat manner he e\?ades 
-'" <# 

tnt)fe* pa!l:rg~s \Vllich pre[~ him ha!d on all fides. If }'OU 

~pcJk tll I~inl of the grandees, lortls, and the nobility j 

theie, lIe f'i~·S, are mere diftinftions of refpeft, and not of 
order; 

.. - l~ 1 ~ . 5 ~:T,~.~ ~,\. __ t!t. .f~. ~ -
i :'.l:i ~ t:.,\- .. tit, -l-i .. b:tt. 4. 
.... 1"· , ,(\. 
..... 11.. .. -l~' ~~\.L 1~ 

~ '·:t .. -41, t"t"'t. 15- it Sa!ic 13,\'-" tit .. 44 .. feet. 7-
! Si :; tlb f't~!t~!:b<t elfu ce:ltt"m optimJli Rargundioni vel Rnma~o llobil, 

~4c~~~~t"ri" ... ~U!l.:iC)S \'i;inti QUt!lQUC cQc;atur extol,·(r~; .:i~ medi,")cribus pe'r .. 
t'\,\~~~ l .... ~f·hli~~ ~.lnl B:'lrouudi~n,hus quam Romanis .. !i d~ns excu~r us fu~r~t, 
~:~t'nl l(,1 idi~ \-(lnl?On:!l~tr; dt~ inf~riorib\ls pcrionis, quinq1.!~ lohdis .. Art. 1, 

:: &~. t t. ~6~ of tilt. .. :a\v of th~ Burgundians. 
• !..H.: :>ii!hnl~nt 01 tl\( l'~&ch IDonarchy: \:01. 3. book vi. chap. 4, and ~, 



CiIAP. XXV.l 
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()rder; they' are tl,ings of courte{\- t and not prrrogati \-es of 
Ja~"; or cJfe, Ile fa}-s, tllofe pe()plc l"ell)ngcd t(> lile king·~ 
co u n c i 1 ; na y, t lie),- po ffi b I y' 111 i g h t he R 0111 d Il5 : But ft i 11 
there ,\'"as ollly one order of citizctlS among the }'ranks. 
On tl!t! ?ther hand, if you fpelk to him (,f fomc Franks oi 
an illierJor rank,* l1e favs, tl!c\" arc b()nd:ncn; and tl)tl~ he , .. 
Clterprcts the decree of Childe!)l'rt. But I IllUJt Jt~JP Ilere 
a J ittle. to inqtlire furtller i llto t hi$ (lCClce. (.lur author 
l}as render~d j t famQtlS b)' avai j i ng IIi 111 fel f 0 fIt, ill oT\ICf 

to prov·e t\\-O tllings : Tile one,~· tllat all tIle cOlnpofition'i 
,\"e Ineet ,yith ill the Ja,Ys of the Barbarians \\·erc ()nly civi I 
iuterefis added to corporal punifhments, which erllircb 
fubv'erts all tIle ancient re(~ords ; tl)c otllcr, that all frcemerl 
\\·ere judged direaiy• and itllmediatcly h}- tIle king,; \Vllicfl 
is conlradiaed h}? all innJlitc nunlbcr of pa!fages and ar.
t!lOrities that inform us of the ~jlH.licial:Y order of thofc 
tL'1lCS. 

'l'his decr-ee, \\"llictl was T!lade is an affenll.,lyit of tl!e 
cation, fa}Ys, that if tIle judge fillds a 11otoriolls rl"lbber, t~e 
mllfi. cOlnmana hil]} to be tied, in order to be cilrried be ... 
fore the king, ,ji FronfllS jut1it ; bilt if lle is a \\~eaker 
rerfon, (Ji:bi!£or plrjolla) lIe lbalJ be hanged ullon t:le 
fpot. Accordillg to the abbe du Bos, F rall~US is a fre~
man, df!bilior ptr{ona is a bondl!lan. I hlai! defer cntcrir~g, 
lor a moment, into the fignification of tIle \\".Jr~i l;'ranci,!s, 
and begin \\7ith eXami!l,ng \V!lat can l,e uIIJerllo()d l)~· there 
\vords, a weaRtT ptifot,. In all langaages \vhatfoe\-er, 
~\'ery' comparati\9c 11eccfTaril)" fllppo[etll tllree terms. the 
greatefi, the Jeffer, and the fnlallefi. If Ilone \Verc here 
Jneant but freemen and bondmen, they? would have faid 
a hona·,1zan and not (l. l1lall l!/' a 11/eT pcJi4itr. \V},erefore 
debi/ior perfolla does ~ot figllifY;l uondnlaIl t but a perrOr) of 
4. fuperior condition to a LOl1dnlan. Upon tIllS fUllpofition, 
j'rQucus cannot meall a freeman, bilt a po\\'~rful 11,an ; and 
t.his word is takell here in that acceptation, becaufe among· 

~ 4 the 
4r Eftablilhment of the French monarchy, vcl. J. book vi. chap. 5. p~;~f' 

3 1 9, & 320. 
t lh. chap ... 1- page 307, & 308. 
t lb. page 309. and in the follo\ving chapter, p3~e 319, &. J '~.:> .. 
~ Sl'C the 28th book of this vlork, chap. ~S. and the 3' tt b,.'l·)k. chap, :J • 
. If Itaqu~ colonia cOllvenit & ita banni\'inlUS, ut ~nutquil'1tlC iuJc~ (rin.i. 

noiurn latroneln ut aud ierit, ad cafam fU(iln aln bhl~t. & : ?hUll h ~~rt! f;:ci~t; 
i5a ut fi Francus fuerit, ad noftralll pr~lcnti~m diligatur; ,~f\ d'"hdil)r p..:r
iona fucrit, in loco l>endatur. Capltularyof Baluflt .• ' c·Jitil)::. t'.'B1C 1. p .. ,~,: 
'~r 
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the l'r~nks thtTe "'~r(' .IWJ\·5 n:t~n ,,·ho hJtl a gre~tt:r PO\i'. 

cr ill lh~ j14lt~, .lnJ it ~ .. ~~ nlorr diffi("~llt l,)r th~ j'ld.~e or 
~t'~lnt 1(.' .. :h.ltli'~ ll%c:ll. ']"hls t'xplication Cf~~r~:; \'t'~· \\"~li 
, .. i~!&.l gi"~~clt :!Unlt)~r uf l"~pil,.J~"ie~,.* ... "ilt're ',"c find the 
t."I.!!'~,,~ i:1 ,,-hlch the crimio-lJs ""t'rt: ttl bt. ... ctlrricd before lh: 
:-... i~l~, a •• ~r thof.! !:l ,,-hie:l it \\'~S o:fler~\"ifc. 

\~-;: r::ld ill :ile lif~ uf l .. e""is l~ Dehl)nnairc,T written 
1)\ .. "j~~g-ltl~ ti!~lt t~~ hiti-:'QPs '..-ere t~e prir!cii)a~ cdt.:fe of tIle 
~ ~ \I!!:i ~ :.:ti,)~ at this enlperor, ~rp{'Ci4i1 t)· ,11ofc \\";10 hld 
t ~"tl bOI!~lrnen .. a.1"i t r)t..)f~ ~\ .. :tt) \\-ere i)Orl1 an!ong tile barbJ
J ::Jtl$. ·1·~g4ln tfl~~ ~,tllr('lf~s !I~hc, ,,-11\),0 tlii$ prirll'e hdn 
tiTd""'. rr~\nl t!.·! Bette of fer\- itutle, alIt! Illa,ic arclll)ifi)op 01 
Rht~im~. ,.,' "ila: reCOtll~~ilfet ditl ~:~e ~nlperor lcccl'''e 
!'rt)ln '",\tl ror f,) m~n\- bCDC'filS? I Ie t!ladc ,"'Lli. 3 trecn:~n. 

" ~. , 

I-_II did ntlt en, obJe )'~)t:~ bec;l\:fe 11(' l"~)u!(1 not gi,"c ~'ut: 
l~\.)hi Iit~ .. ~:-\er jli\"in~ gi\·t~n ~"o:J J"'~lr li!'t~rl~"" :-) 

· j'llrs. \1 i r~our ~~~ ,\"ll~C 11 pri)\"t"S f't) it r')'l~ Ij'" t !l!-! t \\"'0 or
(~tl ~ \)1" .. '"itiZ~tl~,. (lOC's 'lot at 311 COllfotitld till" al~t~,-~ ll:! ii~s. 
ile a~rWt'r, 11:'-1~ ::. l~ the 1.}t\:llli!l~ \)1' t!'!!S pail~lge is not 
til;}l Lt-\\ .. is Ie l)~bl,~flr.~l:~~ \~-,lS irt~ ,:p.Jbl~ l~t iiltr,),lult~;~~ 
Heho i!l~~ tIle ( r\!t:'f ut' t ht~ l!l)r\i~i!:. !ie~l\. as Clrcll~)!fil\.\il 
cf' l{it~i!n~~ li!tl .. i ha,'"r b~e'll}r t~·~~: t~l"'! cr.~t"i-, f;'lFerior tv 
tn3l of :hc tl,)t)ilit~· .. But 1 1(~\"(! :ae Ie-alit"i to judge \\~ht\th
cr t!~:s ~c 11~): tl e mea11Eng llf tI!~t Pdj!~ge; 1 leJ.\'C: 11!nl to 
j:..tlge \\"i~eti;~r 1~!Cre c~n h~ all~" qu~iliu:: llerc c~nccrnirl~ 
a p .. eCt~!~rt~} .. t~t ttle clcfgy' u\"e·" tIle nvbi!it,·... ,- -rhi; pdf-
I"'d1'e !'ri,\,"n, c,'J'" .... .,. ... ~ ...... t fZ." ,~'t .. tft -··r-!(r 1l th~lt t l,.,. Ir~"'''' 11.~ " '--.,6; ..... ,~~ ........... ~ Iv_ J." ...... -" • ,,' ." -. ,_'- '-\,.-

born fubjetts ~IU~ qUoJifiCll as nc-hkmen; iu the f(~m
lilO() ;lccept~t iDO t nob !C·I~: eo, and mCll \V ho dft' freellui n" Il~\·C. 
tor th!~ )\.~r:\T lil!~e, fi~nified the t'dnle tllin~ .. "~ '\' ·'lJ!! be-

t:::' " ,. . i 

(,lUre fO~l~ (\ft~tl ' btlrgllc!fs ha\-e )atC"I~" afrul%!~d the qtJ~iit! .. ot 
;l{)bJ.-.:m~n .. !~a~l tl l~.Jrr:~.~C' ttl' the life of Lc',·:,,' Ie D~bonn-lire 
he applird 10 t:&~~ f(\!"t of people r "i\nd pel haps, (t.lliil'IIUlS 

~! J;'~~~:.":' ~ l-lebc Il.d 11ut bee!} a honliul-.,rl aOlong aIle 
f (.luks, hut _n.~ )n~ the Saxoll:>, or f\lmc other Ger~ldu 

J1Citlon
l 
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I~~~IO'l, \\ l;r!~ ,lIe j:rCI)le \'-cre d:'·Jt1~d into rc\~rral ()f ... 

(!~rs_.... ~j'ilt:ft lu.·r.al:!e cal' tIle at~~(. du BO~·lrrha/)J t!j~re 
I::tlfl h;t\"c b~c :1 no nobi:il~· ~mong the nati,ln of tl.~ }'ftlnks. 
But he I'~" .. ·f·r appI:cd ~ /lfrntlpJ f,) badly-. \\1P e f:a\-e I(-en 
tll;' .. ( l"e~!\l'.* ~i!flln~uilll~~ tLt" L;fh()p~. "-)10 Ita,l l~rl~()f\~d 
l.~,\-i, !t"l)t:t~t)tln,lir~, r()n~c (\f \yhOlll 11(1() he~n (l();1,ilnen. 

and O~ !:CfS of C! !·;'l!'h:~ r l\:.l' !. ~~ t inn. lit .. !: 0 bl~l()n~ed t (J t lic 
firfi~ and tI"t !(! th~ r(·~'Ln(1 i\{"ftt1r~. 1 (10 n(): f~"c i~o\v a 
hondm,tr., fiJfh .i~ ! Jt l~·), r:!, l~~ r(~!:1 tf~ i:«t\-e he~n ~, SaX()Il 

or a (;erJ!':an; a l>Otld !I1;an jl('~ 110 f~~ i'~ i 1 r , and l"on feq UCllt j \" 

no ni!i\Jn_ 1_(,\"!S Ie Deh(jnnairc manlln!ifed H~bo; and 
~s bonrinlcn~ ;.ftcr tlleir mantlu1ifii(!!1 .. eJnLJ d~ed the tel\V l.f 
their mafi~r~, Iichu \\"as bCCOfCC a }'lal.k, dnd not Cl Sdxon 
or Gcrma:l. 

I Jl~\·e be-en l:itll~rt() acting oift:ofi\"cl}- ; it is no,v time 
to dcftnd m~\"i~if.. It \,"i!} Ile l)bjettctl to nl~, tl.:il indc('(i 
the boJ,~ of ·th~ ~nirli!lics f()rnlcli a \iifiintt orner in tIle 
l1Jtc, fl:om t!lat ~.t tile frecll.en: But as th~ nels \'.ere at 
lirft prccariou.i.. c:nd tlftcr\~drds I(~r life; this COliJd not 
form a noblc!lcfs of dc-frent fiIlce tht preroaati\-{s were , ~ 0 

not annexed to an !!creclitJr:" fief. Tllis is tIle u}lje8ion 
Wllich induced ~I_ de \'aluis to thiak, :hat ti1ere \\-as onl\W 
Ol!e order of citizCI1S 31nollg tile F·rallks; atl Opi11ioll ,,'hieJ! 
the abbe dll B{lS h;ts bCalfo",-ed of Jlilr., and ,\~hicI1 Ile ha~ 
abfolllte!y' jpoiled \vith fo man}· bad argutr.~nts. Be that as 
11 n1d~", it is 110t the alltc dll Bos t 11at cotlld J!Jakl! t 11 ~s 
objetliun. }~()r after ll;}\"illg g:\·Cll tl1ree order~ vf l{oma!l 
nob:Jily~ and the !iuality of the ki':g's gudls hu- the lirit. 
he could not preteDcl to fdY, that tIl is title ,\"as a greatel 
Jnark of a no~le defcent t!lan til.:lt of antrilflio. Hllt I 
mufl gi\"e a. f~irca anf\ ... er. rl"lle aratrufii(lS~ (lr truil~" fileD, 

,,"ere Illlt fr·:I~, beC<ltlfc t~leJ' \~crc poflclIcJ of a fief, 1)\lt 

tlley had a fief gi,-ell !llC!Jn, LeCatlfe tllt-)· ',,-erc Cl11tfllflios or 
truh~- nl~ll. TllC reader 111a}~ plcafe to rerollfct ,,~hat 11as 
been fd!(: in :he beginilin~ oi' this book. TiJ(:Y had not at 
that t· r..e, as tht~}- hclJ (llter""~1 ds, tIle falne fiel : But it" 
the)' 11i.d not llltlt, t!lCY held a',l)t 11er; becaufc the fie ts were 
~i\'ell on aCCOllnt of their birtil, and becaufe tIle,,· \\gere 
~ften ~in!n in tllC afiemblics of !he nation; alh1 in fine, 
occdufe as it \'·.lS tile intereil of tIle nobility to ha\Oe tllem, 

-It 
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it 'vas likewife the kino's intereft to give them. Thefe 
tJ 

farIlilies ,vere difiinguin1e~ by their dil;nit}r of trufty nlen, 
and by the prerogative ()f being qualified to VO\·v fealty' for 
a fief. In the following book* I fIlaIl lhe\v, that by the 
circumftanccs of time tllere \\t·ere freemen, who \vere per
mitte~ to enjoy this great ~r~rogiltive, and cO,nfequcmly to 
enter Into the order of nobllltv. It. \vas not fo at the tIme 
of Gontram, and his nephew ·Childehert ;. but fo it \vas at 
tIle time at Charltmagne. But tl.Ollgh, in that prince'~ 
reign, the' freemen were not incapab!e of poffeffing Sefs, 
yet it appears by the above cited pa!fage of Tegan, that 
the freedmen \\"ere abfolutely excluded. \'till the abbe 
du Bos,t wh~ carries 11S to Turkey to give us an idea of 
the ancient. .French nohilit}T ; ,viII he, I fa)', pretend that 
they eve~ co~plained in 1~urkey <?f the ele,'atlon of the 
people of lo\\~ birth to the honors and dignit~es of the 
fiate t as tlley conlplailled under Lewis Ie Debonnaire and 
Charles the Bald? rfhere \vas· no complaint of tllis kind 
under Charlemagne, becaufe tllisprince al",·~}~s difiinguiOl
;d the ancient froID the 'Ilew fal;l1ilies ; \Vllich Lewis Ie 
Debonnaire and Charles t:le Bald did 110t. 

, The public ~ould not forget the obligtltion it has to the 
~bbc du Bos for ~~\Yera} excellent perfoflnances. It is hy 
ihe.fe works, and ~ot h}f his biftory of the eflabli!hment of 
tIle French monarchy, we ought to jlldge of his nlerit.
He fell' illt<? very great miflakes, becaufe he had more ill 
view tIle count of B~ulainvilljer's ~orks, tllan l1is O\\'C. 
fubjea. . .' . . 

t'rom all there criticifms I !hall draw on])' one refleaion : ,r fo great a man was mifiaken, what ought not I to fear? 
... 

BOOI\, 
. ~ 

... 1"'-. ",nap. 1.3-
t ~Habli{hJnC'nt of the French monarchy, vol. 3·, book vi. ,hap, -1.' p. 30;~ 
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BOO K XXXI. 
THEORY OF THE FEUDdL i.AIYS A1I10.~rG THE FRAN1(,) .. 

IN Tiff: REL.f·r/ON T'HEY BE~lR 7U rHE 1?EI'OLLPlI0iV:' 
OF THEiR 1~10}l.IJRC·lJy' 

C 1-1 A I). I. 

Changes in Ib~ QQi{~S :2nd in Ih~ Fiefs .-Of the J.1Illyors of the Pala(~ 

THE counts at lidl were fent into the difiriCl: 
only for a l·ear ; but tIley foon purchafed the continuation 
~f tllcir offices. or tllis we llad an example in tile reign 
of Clovis' grandcllildren. A perfon named Pconius* 'vas 
count in tIle city of Allxerre; he fent llis [on l\IIommolus 
with money to Gontram, to prevail upon him to continue 
him in his emplo}~ment ; tIle fon gave the mone}~ for 11im
felf, and obtained tIle fatller's place. rfhe kings had al
ready begun to [poil tlleir o\vn favors. 
· Though by the laws of the kingdom, the f.efs were pre
carious, yet tlley ,vere neither gi\'en nor taken away in a 
capricious and arbitrary manner ; l~ay, the}' were generally 
one of tIle prillcipal fubjecls debated in the Ilational af
{emblies : It is natural, however, to ilnagine that corrup
tion had feized this, 3S ,veIl as the other article; and that 
the poffeffiorl of the fiefs, like that of the counties, was 
continued for mone}'. 

1 £hall {how, in the courfe of this book,t that, independ .. 
~ntly t·f the grants Wllici1 the princes made for a certain 
tilDe, tllere were others in perpetuit}T. TIle court wanted 
Jo revoke. the grants that had been made : This occafioncd 

a general 
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a geneT«ll diicontent in tIle nation. anj 'vas [oon follo\\"ed 
""itl} tll:lt re\·ol~tion famot'.s ill t11C }'rencll hinor~·, \vllofe 
firft epoch was the amazing fl)cRacle of the exe'cution of 
Brunechild~ 

It appears at firfi. extraordinary, that thic; queen, \,'110 

":as daughter, fi tter, and Dlother to fo mallY killgS, a prin
ccfs to thi:; \"er}' day' famOtlS for ,vorks \\?orthy of all ~dile 
or a Roman proconful, bOfll ,vith an admirable genius for 
affairs, endo,ved "'itll qualities [0 long refpec1ed, lholJld 
ice IJerfeif* of a fudden expofed to fo tedious, 1'0 G~anlefll! 
3.!lJ ("ruel a pt.lnifhment" by' a tk~llg \\'llofe atlthority· '\"clS 

btlt illtlifi'ert:'otly efi,)I)li~he(i in the ll:!tion; if flle hac..i not 
incurred tha~ nation"~ difple'lf'.lre for fome particular caufe. 
Clctarius lefl !"()ac}leo ther v.-it.h the mlirder of te!l 
kings: But t\\~O of thelIl he had P1!t tt) death llilnfelf ~ 
'rIle death of fonle of the others \\~dS O\\~illg to chance, or 
{O the \-illany of ~\:~other qtleen ; al~d a natioll that had 
per:l::litted Fredegund.l~ \0 ·die ill cer bed, that had e,-erl 
oppofed the PUlli:llnlent of her flagitious crirncs! Ollght to 
have be~rl ':er;" in{!iffer~11t ill fei1)eii to thofe of Brune-
~hi!d. -

She \~~as I:u t UpO:l a came}, a::,-1 !ed i;nomini(,~ilY through 
the arm}' ; a celtain fign that !he hJd gi\"en great offence 
to that drm}~. Ffed~garius relates, that Protarins,lt Brune
child's fa'''(lrite, i1:ipped the lords of their property', and 
tiJ!~d the exchequer with the plunder; that he hUlnbled 
l he 11obiJity, and tJlat no perfon could be ftlre of Clln tintl
ing in any' office O~ employ·ment. 'The arm~~ confpired 
zg'.:tin11 him, and he wa~ fiabbed in his tent: But Brune. 
child, eitller b}W revenging! hi~ death, or h)- ptlrfuing the 
Iam~ phn, bt"ca-:ne e\'ery day more odieus*" to the nali~:m. 

Cl0[~rlUSl . 



C!I:\P. I.J 
CI()talius, ambitiuu~ of r~i~~in.~ 4l~,)r~~. j!lfjanl~ Th),~

o,·cr \'''illl th~ tllll!r f~!rio!:s rC\'cngl', anll fllr~ of ~r ~ih'ltK 
It llrunc(hiIJ's chilJrt'n ~ot tIle lli)p-~r Il~'}\!, (,!llCl-e.~ inlt) 
~ l'onfpird(,'- ag~inil hinlfelf; 4n~1 ,,'h:.~lll('r it ~·as o,,·io~ iO 

i~nOraJ1CC, or to tIle necrfiil}" vI' ll:~ ('irCt~nlil-lllCC$, he ~'
l~.lInC Brunechild's a(:('ufcr, and m.d~ iol t~Ill~lt: cxaillple 
of tl.at princefs. ' 

\ \YO Clrllacharius had bef'3 t llc '-en- fCli) (If t:l£ cO:lfpir.)c,
fom,led aga!uft Bnmechiid ; hci:lg at tDlt time m.!~'or ~t 
Bllrg:UJ1(lv, he m.de ~Clot4rii'') l'Ullient tll~t lle fhol.iJ IlOt 

be :i'ifpl~l ed whilt: he Ji\'cd. By this !'1C4ilns the mayor 
c01IJd no iongcr be in tIle farne cat~t as t:.c trc:lc!~ 1~)r,ls 
before that tillle; an~i t !lis aut ~ll1ril)" began iO J cud,-r i:fc it 
illdepenllent of (l)c re~Jl clignil)·. 

It ,,'as Brunecllild's unhftpl>Y rcgenc~~ \~~icll h;.n .~xaf
per~!tcd the r.ation. A~ JOllg .. s the Ja\vs fubiillcd i!l their 
i!:ll force. no one could complain for having been depriv
ed of a fict~ finee tIle law did not befto\¥ it upon him in 
perpelnity-. But \vhen tiefs come to be a~quired b~· a\--
3rice, by· bad pr~El ices alld corruption, tlle}- compl~i11ed of 
beintT (!cprivcd, b ~p ir-~~u ~ar means. of tll!nc-s tflat Ila~ 

~ • ~ b 
been irr~gllldrl}" acqtlire,1. Pcrh~ps if the puLiic good had 
been tllc 111oti\pe of tit! £e\·Dcation of thcic g-rants, notilin~ 
\;-ollid ha,"c been raid ~ But tIle}" n~a~e a ihow of orde~" 
,vithollt concealing tIle corruption; tIle fifeal rig:l~s \\"ere
claimed, in order to la,,.ifh the pllblic treafure; an:! $!ran[~ 
were nO" !onger the reward or the cnco~rClgemenl of fer
\"ices. Bruncchild, through a corrupt fpi~it, ~";~nted IC. 

reform tIle abufcs )1' the alllCient corruption. Her cdpricf~ 
oi~ not p~<?c('~d from w_eaknc~s ; !h~ ;,'c:.!his and :h.e gren:
()fJicers tnlJlklng tll~m!el\"cs l!l u.anger) p~"e\'c:1:~:.t thc!
O\\"n bv her fllill. 

'Ve' are fal' h l):n ha';ing eli! the records of Whii~ \\'~s 
tranfacte(l in t110fe da)'s; and the \":-itcrs of c~lrcniclr~) 
,,~ho lll}clerilood very near as much of the hil~or\" of thei;' 
t1:11(,; as our COUtar~: clowns knvw of o;;rs, were ex:rcmc
] \.. b d r r ell. A n (I \' e t ,",. e h J ve .a C 0 n !! ~ : ;: t i \..' 11 0 f C:: J.;}t a r ius, 
given in tIle +coul~cil of Paris for the: rcfOP'n~~iOR ()f 

abu:c~ . 
.. l!~id. rhap. 42. i~ the ycr fiJ. Slcr.m;:n!va Cj"ltaria a,c~:~to, C~ ur:-

·~UJnl \ ~(cr: tti..t~ It',nnon!>l~~ dt:gladarctur. • 
• • 

+, "" .... ; nl' -t·~r H'\.p)c-i';lti's cs c '.;).q On t~ \·~l.· ~~... '. D_' .. -' ~ .. ' ..••• ,. c\ , ",- a. • ~ ~,.¥,. 1 , u.~ .. - 'V .. :,,' ,)~ ~L .... _ , . . , 
'. :-':-".' d' \. :':~" t ~:; ... : __ ~ pa& = l1. 
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abuf~3,* wllich fhOlVS that this prince pltt a nop to the 
complaints lhll had occaliolled tIle revolution. 011 the 
one hand~ he confirms tail t!:c grants lhll, had been ma~e 
or confirmed b)" the king~. his predeceffors: tll1d ()n the 
other., lIe ordains,f that ,\"hate\·~r had b~en takell fronl llis 
v~ff~ls, {ht)uld be reRor~d to theln. 

l'his "-.$ 110t the onl~- concefIion the king made ill thi~ 
, oJ ~ 

council ; i~~ enjoin~d,. lllat whatt!\-cr Ilad betn inno\"ated t 

in oppofition to th~ pri,,"ileges of the clergy', {h\)uld be cor. 
ret'tC'd :~ dod h~ mOt!er,l!ed the :nnuence of .llc COll!t in 
th~ @eietlions of bifbt"\~ .. s.. He e'-Cll !eforme~ the fifcClI af
f.irs; ord .. iniflg !hClt ~:. t}:e nc:'"'' !(ellfuftS n:~~~_;'i ~ ~ a ... 
boliih~t and lh~t :l!~v fhould nGt )e\'v ;~IJ~." *[:)l~ r-!;'.thI:ih-

4 • 

rd fince the deat}l of GOI)tr:lm~ Sig~berr .: C'!i!·~~·l:C; • that is. ale .. boJifhed ~"hate\"cr had be~n t:,:, ~ ~ d~lrir: .. T the 
~...,. 

r(~t't~('it·~ ()f }"'r~ .. icgunda ~,ld Brtl!l~chiIJ. lIe ;ur:~~l~~ the 
drl\"ing t)f I.is cal:ie to tgrdze ill pri\'ate people'S ground~, 
anti we fh"Ji preft-otly fee :hat the ret~:!rnldtion ,\·~s fiill 
more genenl, and extended e';~n tf' civil ~fTclirs. 

; r .. 
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HITHI--RTO the nati~n had giVf"l> m.:rks of II!> 
pati~nce an(llevity,. in refpea 10 the cho;· c or t.'lUlduN t:f 
her m.iflers; {he bad regulated their d:r .. 'lences, al}t.! (~
bJiged them to l"orr.c to an agreenlent anlo11gft tileillfe!,·e!. 
But 11Q\Y the di(l \\·llc1f before was quite unexanlpled; fh~ 
can ller e\"es on her ~tlila: f:tllaril1n, ex~t&.ined the Ja\,'s 
coo!i)', provided againft their infufIiciency, pUt a Hop to 
'Tiolence, and moderdted the regal Ilo\\-cr. 

The 
... Ouz ~~ntn ntlonij crdi~~e-m :lEla \'t,1 c!\tin::tl ru~ .. \ n~~:l 3ph'-~l, \1t:Ocl ~'-........ ' ... .. .." 

\'C!~t J ~ \' i:~ ~ ~ ;:.i.. C\l:~~~ a,? :~n:' .. J i ~ l") t a~rt tl~ us .. C hr ~ tlU l) .-.<: u~~ .. ~l' h~! i.t" ~,,: t~l t 
'\ .' z • • " " 

(curen} ~("!h'i'"l:l~er ~nl~~'t~;}T(", Ibid. ;trt. : 6. 
+ lbilL:t.:~. ~6. t lb, art. t7 .. 
~ Et C!u(.d ~'r t~mpora ~x h'le prxtl. nn~:i'~nl t.'fl .. "t"~ \:t:hitl~ r{'l ?l't:!J: !t{'r 

obf .. p.·~tur . 
l~ I!~ a·. ~r::'-opn rl~c('d,,"ntt' !~~ :r.l(() ip!:us~ tr: i a ll)\t~.'pnlitJn~ o~(~inJr.i d~

~t, cur-, nli&l~ipalibl:s, l ch:r.l ('t po?ulo cli.!='~~lr; f..'" tt pt'nna~ (f\:H!i~~'.1 
fucr'~" p~: ',)rC!I~::t~!'Hh'n\ ~"\~'!n(~pi' nr\::ll:cthr ; \·, .. 1 ( ... ~~, !~ t!;: pa:atio t·:~.~~i~'.!'~ 
rer mcritt:m pcri·(l!_,.~ & J\)l:lr~n~{' o:·dinl'£tI.... laid. 3rt. t-

~ t't u~iLannl~'" (\'a~~i:, 1~1.)~:\!) anir·:c ,~i(L::1S ,:{l, l'nlf:\d~,~'lr. :\rt 8. 
• 1 b i \ ~ =\rt. ,) . .~ • i ~ . "\ rt .':. 
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Th~ mafcnline, bold and infolent r~~ncies of Fred~
gtlnda and Brunccllild, had Icfs furprif~d· thall \v~rneti tIle 
n:tti\}n. t"'~d('gulllfa had deienJeJ her ,-illan!\.·; b~· ne\\
':ilJani('s; !he had jllflified flCf poifonir15$ and .fr.ffir.~tions 
h~· poifonings at!d aifaflinatioJ1S; ar-d },.d b~h~\"ed in fuen 
a manner~ that htr olltla~,~ ~"cre rattler of 41 pri'-ilte t11.n 
public .' ~'tufe. }-'rcriegtIIld .. did more rnifchief: Bruo('
('hilt) 'h .. eaten~d mor~. In this ('rifis. the 11atlOI) WetS not 
f .. listietl \\~ith fettirlg the feud .. 1 go~trnlncnt tll rights, the 
W.lS 31fo determi!l~\i to f~c.)re i1~r ci\ .. il ~o\"crnment. t"(.r 
the 141cter \,'JS ra!her nlore (,O!'":llpt than the form~r; and 
t ;115 COi"rl~pt :on ,,"a$ r~~ 1~1~1{,:~ the Ill(\fe dang(;rl~US as it "-as 
lJ10rt' ;\nCi~:lt9 dBtl (iepende~l more in fome I!lr6ifure on tIle 
abtl i'e of ,ilaO:lCrS t flail on th41t of Ja\\-s. 

1'he hi!:o~" (\f G;(gor~" llf "~"O\.rs fh~,\·s \:~, l~n !hl' one 
ha:1d,. a fierce ;t::ti b,lrb;lrllUS nation; and on the lltht'r .. 
ki:l~ of ~s ba:i a ~hCl~h~itr. l"ne!e prin('es ',"ere hI,-~j~ .. ~ 
tluillfi and cruet. hl-callfc ~rl th~ natio~ ,vere fo. If 
Chrijli~nity f~mcfl f{1mcti:nes to foft~n thenl~ i~ '\-a~ (1nl," 
p,' the tcnvf w~!ich this religion impr:~!s (In the guilt-,:-; 
th~ cllUrth f~lpporte~k ilerfelt C!~ainfi them b}' the n)ira~les 
and prodigies of Iler faints. 4'1'lle kings ,~er( :10t clo(litlt'Q 
to facrilt.~~~ bccaufe tile)" clreal!ed tIle punifhments int~ift
ed 011 facrilt'gioltS ?~\pl\!: But, t!lis excepted, tbc~" com
mittt~d~ either ill tll~ir paffion or in cool 111ood, all n~anner 
of cri!nes and injllftict', bec~ure, in th\:fe tIle re\"~ngefu! 
hand of the Dei~}· ui(1 not appear fo \~ifible. 1'r.e }-'ra:tks. 
as I IlCl\"e ClIrcad!" o~)fer\'ed, bore \\~ith bloody kings, b~
callfe tlie,,· \vere ford of blood tllcnlt'cl\~es ; til~V \~'ere l!ot 
~ffefle(J ~~·ith tIle \\'ickedllefs and extortions of t1!e:r prl.lc ... 
t'S, b(·(';}u!~ t!~is \~dS tlleir o','C charafle.r. l'llere !lal! 
been a great n~an)" 1.1\\"s t:l1abiifhel1, but the king rendere,~ 
~heln all lJfeleis, b}· a kind of It:tters calle,i prt'tptJ,~
',-:lich fllb\-crt~d :liofe la\~s : '-l'hele \\-ere in the nature of 
!he refcripts of the Ron1llll empert)rs~ \\~hether it be thJ: 
t,ur killgS 11orro\\'"eti tl1;$ llfage uf them, or derl\-ed it fro:!l 
their o\'-n 113tllf:ti difpofitivn. \\-c fee in Gregor~~ ot 
r~('urs, Ilt)\V the\~ ('onlnlit!cd murders in e001 blood, a!lJ 

-I 

P\Jt the accllfcd tl) death~ \,-ho hciJ not been fo nluc!l ai 
11cJrJ; the~· ga\'e pr~f(p!Jt fer i!li~il n~arriages; t!1~y 

ga\~e 

.. -1 ~ ~ •• \\ ...•. ,. ('or ~"' ... f~ ''To the ki'ltJ f· .. ·l· to th:- ~ ,·d -Ci to \~U ('r tc··';··';at~ 
• ~ ~ ... II , ,," ." • - •• & • • .. ~l ~,~ '." '-- ~ ".. • '-- • --. • 
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~a\"(· th~!:1 f,):' tr..lU ~fetri~g fucceffions; tllC\- cr;t\"e tllf'(rt 
.• . ~ 0 

1\lr Ilcpri\·inh I~latin~s. of tllcif ri~,~ts; alld ':lC)- J::t\'e thern 
i:l fir-c. to qU.Jlify m~n to marry confecrtl.ed '·i~·5ins. Th~v 
(~iJ Jlot ind~~d Jllake ielW3 of their 0'\'11 dllthorit \~ • 
but ,he!- furp~()dcd t!.~ executiun of thore tnilt hatl be~l~ 
-alre.~Jv :11~dc • .. 

l~ f\)tdr::t~~ confti;u,ic:l redreffed al1tilefe grie,'arlCt"~; no 
C,!c" c\luld 3.1\- IOil~er De COnde!11r~ed without beir}'" Ilearll ; 
rd'l'":oDS+ wcr~ m~J!! to fucct:ed 2cco!'"ding to the order 
~nlbri!hc~l b\" i;l\V; tili! ;'~r~~:·'tJ~·i fu;' rnar:\"i,!(! rclioio\!s • r I 4 -, ~ 

\VOr.1Cll \:~:~ ~~41l!e IlUI: ;~ dl~t.i t~:Ore \\·::0 Il~:-i <'J~:c.il\e.! ant] 
I!leld~ ,lIt: of t!ltrn, -.\"'t'fe r~~\·-:,!-~J>- j~ll!1ifi:e~!. \ \r l~ !:li~llt 
k,lO~ pcri~al~s 1110!-e exatlJy hj~ de\ernlincltio:l~ ,\-ith le~l:l!d 
to t:~~,,!~ .t~r·~ftpf}, if tIle lhiliecilth ~:ld the t\tro :lext alll(le~ 
of I~lis t!t: ..... rce h;l,l n\lt been lull tl.r\)ug:l tIle i::jtll~· of 
ti!:it.. \\'"' ~ h·.l\-e 0111\- t!le Ern \VorJi of t!lis tllirte: ~lth ar
ti:,·it,. ord"ninp, rJ!t!t t h~ tr~~(bls til ... l! bt! cbf~rve~! ,,-Ilith 

. ~ 4 r · 
cant'ot be lllldcriiov·i Ollhoft~ he htl,) jult C!ho!i!11e~i by tIle 
lam: la'...... \\ ... ~ ~l~\·e an~tller cOI\nitutioI1~ b\" ti~e f~flle . " 

pril~~c, \\·hi~!. i~ r~i3ti-.:e to !lis dt:cr~~\ ~-llj t:f.fr~l1s. in 
th\! l:mle m:tnaer,e\-ery ~r::(!~vf !il:'~ a~llfes or t!1~ t~"''!::-(p!Ja 

l-rtl~ it is that B~lt:fitJ~ fiodi~lg t!i!S t'O:l!~ ~!llt!t)ll lli~ll
Ollt Jate~ anti ,,-ithoGt t!}e !:a!l.e 01 ~!1~ pldce ,\-here it \\'as 
gi'-t·n~ 3ttriblltCS it ttl C!ot~irins 1. But 1 fC1~· J it h~loi1~_~:~ 
to Clut3riltS II, for t~lree reCifons. J. It fe"":; t Ila! t)le 
kint-- \,·i}! pr~fcr\-e the i :11 nrJ!ii ties;i ~rantctl to ; he c h urclle~ 

.~ l ~I 

by llis tdthcr al1tl ~rtl!l{if~~her. \\-~ hat im~l!lt)itie$ COll)t1 

tll~ churclles recci\t-e frl)n~ Ciliidelic~ ~rdr)t!ft!tht'r of CJot~
rius I, \vho \\-(lS 110t a ChrilliC!D, dill! ~\!'h() li\"t!tlc\·Cll bt~
i~}r(: tl~e fOUl1dati()ll of the lnonarcilY ? Bllt if ~"e «ltlrihlJle 
this Jc(ree to C ottlrius II, ~\~e {hall .hll({ ~lis g!anJfatilef 
to :na\"t! b~cn t lis \-ery CIotarius I, \\'I)~) tllClde iilJlllellfc 

dGn.ui,)ilS to :he dmrcl;, with :1 vicw of t-xpiatmg the mUf

<It'l of Ilis fon C.'alnnc, \vh()"} he held ordered to be burnt~ 
ttlgt'fhl'r ~i'h his wi!":.! a~d ch~ldreIl:.... " 

9.' .rIle au\J {cs redre If.;J l"" thIS COI1;t lttltlOI1, \.,-ere filII full-
., litlil~:~ 

. ) 

~f5 < r.' ft~n of this; ;,nd th,," l~,t~nt ut th;:·~ .,l,·!f,"~ ~pp~:,.'\ cl~h'Ct,~q -- !l1 ('~()-
n- '\ l \ 1" f' t ' ~" t.l!Hh' ~,\r.hllu:.on~ u" l'rt,,'c :n ~.l~ ~ ... ltl,-~n u ... t!h.' (,1p. ~:~J!lQ l~!J( .. ( \\) It.·:\~t :~: 

th "- ~,:u··;·,," ·'u'}·,·,·, P "t t.l .. ~ 'to .... • "'..J '- .... \. .', • &. 

t I , , ' "" I ~ . l 1"'( .' \ ... 1 r~ ~:.: ,,', art \l.. .; l"....... \ .. 1 ,). 
~ bl R.l!~l~l~~~' Ci..:~ti,"'n ('1' :.,hl" ,'~'n);:,~~!,l;i\''', :nn"r 1, p" 7 .. - , .. 

! 'I" ,... I l ' .' "t' t:",· - ~ ........ -.• ,,- ~.\ ',',.l'· ,. n tat" rn:tt.·"ii.ll· ... ~\\.\(\~ ,l.l\·~ \n~h~~ lH~th: U\ ,. ,,_I, l •••.•.•• : .... ' 'I ... 

"
.,: .. -.. (T"'~'lt' ('t- 'l"(~' ~l~' r~\"'t~ <"'t1 ,'t\ut;-tr.(\.\ l):'i:!!::~t~(.,:\ ~,) :>., :,' ',1~ i~~,~\Y~' "" ~ , ... ," ... . ... ~ .. . - "" ' . . ".. . .. , '" .' , 

•. \ p;:'-I"\\"-~ ".\"~ 't~·~("-:' \"~, ~~·'~·"'it·,~\· "". j " '.' \.'\l'.;'.~~\"',~"d ",~<:-:,,~ ,.'-' 
.. \ \".'~ ..... ' ..... ' .. , •. '-. .... \..:.~ .,', " ... ' l •. ":: .... , .. \. ""- •• ., 

. \ r .' '"l"" 1\ f .... f. t: ( .. ~.~_\,.". -
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fifting after the death of Clotaril1~ I, and "·er~ e\-en carr:~~il 
to their higheR extravagance during the weakner~ of C.tln~ 
tram's reign. the cruelty of that of Childeric, and the e:te. 
crabi~ r~~ncie~ of Fredegtlnda anti Brnnec!1ild. No\¥, i~ 
i.t pr>ffibte that the ~3t!On ~ol1ld have bore ""it~ grie,";an,:r-i 
to folemnly profcrlbed. wlthot:t e'·ct compJall,\ng t)f the 
continlJal repetiti(1n of thore grievancts? Is it poffi bJe 
that fhe could forbear doing at that tir.l,e what !he did af. 
terwards, whet' Childeric 11.* r~newing the old oDp~er
lions, file pnfTcd thim to ord.lin that the ia,., anJ n;Uomt 
fhould be complitd with, as formerly in j'ldici31 nrocced. . . 
l"g~. 

In fin~, as thi~ conft~tlJtion wa~ lDade to redrcfs gritV:I!1C-
es, it cannot relate to ClotarillS I, fince there '\·~re no ~ .. 'ITJ

plaints of this kind in his rei~n, Clnd his ~uthorit1· \~as \~ell 
eJlabJifhed througl!out ~he ~!ngdom~ ~fpecifllly at th~ ti!Y:c 
in \'ihich they place this contu!ftlion j \~hereas it 3g:~es 
\ler)- we!1 with the ~venls \vhich bappened during the reign 
of Clot3rius II, which produced a revolution in the po~ 
lilical ftate of the kingdom. We mull cl~ar up biftory 
by thr l~\vs) and the laws b)9 biftory. 

? - --

C H .'l P. III. 

I TOOK notice that Clotarius II, had promitecl 
J)ot to deprive \Varnachariu! of his ma}90r's place dt:riDi 
Jife. l""his revolution bad another effetl ; before (his ti!11e 
the ma}ror \vas the king's officer, but now he becam l! the 
officer of the people ; he was chi)fen before by the king:. and 
nil,,, h,p the nation. Before the revG!ution,Protaritls had beell 
made n~"'vor by Theodoric) ami tLanderic by Frcdegitnda. 
t tIt §clfter that the mayors we-re chofen b}' the nation.U 

\'OL. II.. Y \\'e 
• He b~~1\ to reign to,,~,.ards the y.:ar €;:). 
t &'t Uk" l\fl! of ~L Lt~r. 
t Int\ig~nt~ Br\ln((h~fd~, The~d\lri~l juo.::ltc, &c .. Jr~dcg~li\l;, cb.lp. 2,. 

ir. th~ yor 605-
~ l-;~lla r~~um Fnncorun-:. cap. 36. 
H ~," Fred('~arius" chronic!l', chap .. 54- in tbe ynr 62(\. wJ hi~ .. non rtno~l 

~r.tlnu;ltor) chap. 101, in the vear 695. and eh:;p- 105: in th( .. y~;r i 1 t,. I\i. 
nl,)in, t .. o, .... k. 4· chap. : 5- Egiablfo) lif\l Qf (,h~:;-!~r~Ii"'J chap. 4~' G·~1tn 
Ik't;um rraJl~·'r'~m. ch=lp. ~. 



THE SPIRIT [BOO:1 xxxi. 
\\'~ ml.~l not therefore confound. as fome authors na\·~ 

rlone,. tbeft ~~·ors uf the ~Iace witil t}lofe who were pof
fe[~'\! of ll.is digllily before tb~ d~~th of Brunrrhild ; the 
ling's ma}~ors with tbore of the kingdom. \\-~ r~ by the 
J~w of tile Burgundiaos, thit amclig. them tIle ofTtce of 
n)~\"or wa$ Dol OllC of the· 6rft in the ft~te; nor \y~S it one .. 
of Ille moll eminentt 'lode!' the tirft kings of the }"fdOKS. 

C)o~rius removed the appreh~nfivns ot. thole \",h() \vere 
polfeJTcd (,f. empluyments ~nc! fiefs; and ~·lleD af:cr ,he 
d~~th of 'NarlBcb.ariust he af&ed tile lords a!Tenlbled at 
TI'o)·rs, who is it they wt:'uJd put in his plac~; lh~}· cried 
out th~y ~':ou;d ttJoofe no on~, and pt:li:iOt1 i:lg fur his f-l
'-CT. the\· :ntruiled tbemfeJv~$ ~JttlrelY into his halld$~ 
D~gokn re.mited the who:e :nonarchy in the .-'me m:tneo 

ner as his father; the nation h~d a thoruugh Ci)llfid~nce tll 
him, and .lppointed no m.l)"or. T~is prillce finding him
f~if ~t libt~rty, al~d el.ted b~· his vifiories9 refumed llrune
child's flm.But this ~ucceeded io iii. t~ .. t th~ \:atfals of 
AuRrafl;l let theIDfelv~s~ be beaten b,· the ~c)a\Po:llans, and 
r~t~lfned ~lome i fQ tllat- the marches· of Auftrafia \-(ere left 
a pr~)" to the baroilrians. . 

I~e deterlnined then to make an offer to the i\u!lralians. 
of refigni ~g .~unrafia to hi~ fon Sigebert. toger her ,\9ith a 
treafure, lod to pllt the &(.\"~rllment of tIle kingdom and 
of the pa ~ .Ice, into the hClntls of Cun:hert, bilhop of Cc
logne, and of the Duke Adalgifus. }'redegarius o(}es not 
enter int() the particulars of the con'\!ention~' then made; 
bllt the king corlfirm~d them 211 by charters, and qA1.1!lrau 

lia was it:imediateiy fecured from danger. 
Dago~ert finding bimfelf near his lail end; re~omrnenr ~ 

ed his \Y'~fe Nentechi-Jdis t and his fon ('}ovis to the care of 
.. .tga. :~tie vaffa!s of NeuRria and Burgundy chofe~ this 

,"oun·'" . ,~ 

.. See tht law of the BurgundIan.) in Pr:!:f.. aua Supp!\!m~nt 2. to it. Lit .. 1 ~ .• 
+ Sc:- G ~go~' of Tours, book 9· ch"p, a~· 
t Eo all10 Clot3rluS cunl proccribus et I~udihl!~ Rurb'undia- "rrec~H!n:s 

conjungitu r : Cum etlru::l dr~·t folicitus, Ii vdi~t, j~m \\~arn~chari:l di !(cl

to, aliunl i '1 ~ius hon'lris gndum ru~~:marc: Srd omncs unanimill'r tll'n,,'~a!!
tn 1( neqwqu31n vc:ll\~ 11l .. j\.~rem dnmus ~!ihcrt .. , rc~is t!ralialn ohnixl' p~t~nl\.·~. 
rum rege trallt~~~rl". Fn:dc!bariu~' chronicle:. ch~p. ,=)-i. in :1.(' ,"ear (l.!O. 

~ I tl~m "i~lorialn quam \\9inidi contra }'rJl!~l)S at\.'nlt:rul.!t, JlOH t~:ltUHl 
Sclavinoru.ll f( lrtitl\do o~tinuit, Guar.tum dtlne:\:lti,) :\u!t~·.h(~"··n~', du:n '.e 
cernehaat CUll} Dago~rto odium ill'Un'iffl") ct ~!llidl.\! ~'\pO:i,u~l:tur. lbi,!. 
ellap. 68. i:l the year 6,iO. 

U Ik~n(l"p,; Auilralii, eorunl {ludio, limitt:n et rebnum l'ranc.tlflnn coatra 
Y/il\id{l~ \ttilill"r d('h.·nia{f~. nO'Cl!nt~r. Ibid, cla:!p. 75. in the ~~Jr :~ ... \:.!. 
~ }'rc~lt ~.tlius' ~h=on~~!e, (hap, "0. i~ thl \'('Jf l~J' ~. 

~ .. . , 
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341 
~·Otlng prince for their king_ .£ga and NentechilJis llad 
the go\-crnment 01'* the palace; th~y reRoredt whatever 
Dagobert h3J tal:en ; and compltlillts ceared in Neuftria 
and Bllrgulld}", as tht!y had ccafed before in .'\ufirafid. 

£,\fter the death of ./E.g'~t the queen Nentcchildis+ en· 
gaged the lords of BIJrgu~ldy to ch\)ofe Floach2tu5 for their 
nla~rot. The Jatter dcrpa~ched letters to the biihops and 
chief lords of the kingdom of Burgundy, by \Vllich he prom-
iCed to prefcrve their honors and dignities§ forever, that 
is, during life. He confirmeJ his word by oath. ·l~flis is 
the p~I lod, at WllicllH "lIe allthor of the treatife of the nlay
ors of tlte palace fixc:s the adnlinillration of the kil'gdom 
blr tllofe offict'rs. 

· Fredegarius being a Burgundian. has entered into a more 
minute detail as to what concerns rhe nla}9()~ of Burgund),. 
at the time of the revollltion of whicll \\~e are fpeaking~ 
tbap 3S to what relates to the ma}90rs of Aufi.rafid and 
Neufiria. But the con\-entions made in Burguntly were, 
for the ,"el]· fame reafans, agreed to in Neufitia and Au
llrafia. 

The nation thought it raler to lodge !}}e po\ver in the 
hands of a mavor~ ,··hom tbe chore herfelf~ 311d to \~ll0tn 
{he might prefcrib~ conditions, than in thorr of a king 
whofe power \vas hereJitar}r ~ 

I ? I 

C HAP. IV. 

OJ" Ib, G~,,;us tif !h~ Nillion in R~g(lrtl If) Ih~ M.2)'c:*!. 

A GOVERNi\1ENt. in which a nation that had 
an httreditary king, chofe a perf 011 who was to exercife the 
IO}9al authorit}" feems very extraordinar}' : But illdt!pend
entl}' oi the circumfl..al1ces of thofe times, I find that the 
f!otions of the Franks in this refpeCl \vere derived from a 
higher [oulee. 

~2 They 
• lb. + lb. ch~p. 80. in 639' 
t Ibid. chap. 8~ ,1 the y~ar 64 •. 
~ Ibid. chap. 899 rloa,hal~s C\~l.ftis d ~cibus a rC6l10 Burgt:nditr i~'l et 

ih')atificibus~ per epifto141n ctialn et {aClallilc~~ti~ firmi,vit uni'~iq~c brad~.nD 
~onor~ & dign~tateJn, f::u ct amicitiam, pt~rpctuo ca;t~r\·are. 

II D·.·illC.l~pS a l~mpor~Sus Ciudovci, q~\i tuit filius D3,;uberti inc'}~ti r(,:is. 
paler vero l"hcodc.rici, r~gn~:m Fran,corum decidens. per m.ajort's dvr.luJ 
ClJ"pit Qr~ill~rii, p~ Jl1:\J01!~~ dQmus ~~gi~. 
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Tiley w~re defcendcd from tIle Germans, of ,· .. 11om Tac .. 
ilUS* fa}'s, that in the choice of t})eir king, the),' were de
termined by his nobility'; and in thi\t of their Je~der, bv 
llis valor. l"his gives us a~ illea of the kings of the firft 
race, arId of the Inayors uf tIle palac~ ; the former were 
herrditar,·, the latter cletli\'e. 

J 

No doubt bat thofe princes) who flood IIp in tIle aHem-
biy of the nation, and offered themfelv.s .s the corldutlOf3 
of 3n enterprife to fucll as were willing to fol1o\v tllerr'

l 
u

nited generally in tJleir O\Vn perron hoth the king's author
ity and the ma}por's power. B;, their noble blood they 
had att~ined the royal dignity; and tl1~ir ,+alor ha\ying 
procured them feveral fol!ovvers \\~llo pitched UpOIl them 
for their leaders, this ga\7e them the po\ver llf mayor. By 
the ro~·al dignity our firR kings prefided in the courts and 
affemblies ; and gave Ja\\'s \vith the confent of thofe 
afTemblies; by the dignity of duke or leader they entered 
upon expeditions, and command~d the artnies. 

In order to be acq-uainteli ,tiith the genius of the primi., 
tive Franks in this refpeA:) we ha\'e only to caft an e;;c on 
the concIuctt of Argobafles, a F fdllk by lJation, OJl lvhom 
,: alentinian had conferred the commaIld· of the army. He 
ftJut the emperor IIp in his' o\\~n palace; where tte ~'Ollld 
not fuffer any perron ,vhomfoevcr to fpeak to hiln COI1-

cerning either civil or milital)7 affairs. Argobafles did at
that time wllat ,vas afterwards praflifed hy the Pepin&. 

• • • 

C H 4~ P. v. 

1;' what J1anntr the ~[aJJo"s ohraintd the COlnmana oJ-ll:e Armit: . 

. As long as the kings commanded their armies io 
perron, the n2tion nc\·er tllought of choofing. a leader. 
Clovis' and h.is four fons \verc at tbe head of the ~'ran ks, 
and led theul (In tllrougll a long feries of \~iaories. l'he
obaid, fon of 1'lleodobert, a young, ~yeak a~l fickly prince, 
was the ftrfit of our kings tllat corfincd hirnfeJf to 11!S p()l-

* Rrt~~S ~x 1l()hiJit3te, duce.i~" vittute fumunt. 0<.' nloribus G"';11. 
+ ~"t! Snlpiciu\ t\lcx\ludcr in Gr~cnTy of Tv ~rJI beck ~. 

-.. 1'1 t 1.,., .'. '3 r ,. . · + ... ..,,'. \ '" '""\'. , ,. -
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act:: He refufed to enga1e tn an e~p('dition in ItaJ~· againft 
Narfe~t and l1e han ~'thc mortification to fe~ the r'ranks 
choofe 111emfeJt"cs t\f() chiefs, ,vho led then) clgainil !he 
enem)'. Of the four fons of C~otarins I, Gontr_lll-t- was 
~11e Jean fond ()f commanding llis arnl!CS; the oth~r kings 
fallo\ved this exalnple ; and in oriler tl) intfufi 1 he C(lBl

mand ",ithout danger into otfler Jlill1d~, l!lC)~ c011ferr~d it 
upon fc\'c.raI chiefs or dukes.! 

lnhumer.~ble ,"ere the jncon,~ebicnc~~ ,\,hich thence a .. 
Io{e; a!1 difcipline \\"a5 )oft~ no one \,·ould any~ longer 0-
be}·. rrhe arnlies ""ere drcadflli onl)' to tlleir own cou~
try; they' \A/ere jaden ,\,ith '[floils, before tllf!)' Ilad reacht~J 
tIle enemy'. Of tllcfc Jni-feries \\·c have a \·CT)' li,·cly 11ice 
tllre in Gregor)~ of 'l'ours. y i/Ol1Jjlla!i (L't i'l able: 10 oh. 
lain a l'ii701~)') fai(l Gontram,1J 'tL't· Li,ho ,10 jlJi~iO 1."uch a! kt(p 
:L1hat our a.TJcrjlor.r acquired? Oflr ;!atien is no /{Jngtr tl!1 

Jame . .... Strallgc, that it IhQ-llld t.e 0:1 the decline [0 
early as the reign of .Clovis' gTaIlccbildren :~ 

It ,\"as tllerefore natllral that they fllOUJd determine at 
1aft UpOSl an only dl;ike, it duke who was to be veIled with 
an authority over this prodigious multitude of fcud~l 
lords and \?affals, 'V}lO Vlcre 110W becon1e firangers to theIr 
~own engagements; a duke who l\-as to efiabJilh the mili. 
tary difcip!inc, and to put himfelf at the head of a Dation 
urihappil}r praftifed ill making war againft itfelf. This 
pD\Ver ""ciS conferred on tIle lna}70Js of the palace. 

l"J)e original fUDEl:i()ll of tIle ma}'orS of. ~he palace \\ra5 

the rnaGagel11e)1t of tIle king's hOllfehokl. They 'lad af .... 
terwards, ill conjllnEl:ion! ¥:ith othc·r officers, lh~ p()Jitical 
goverrlment llf tIle fiefs; and at lengtl1 tlley obtained the 
{ole difoofal of tlleJl1. 'The}1 Ilad alfo tIle adlninifiration 
of milit~ry affairs, and ~~;:~ command ')f the .trmies; and 

6-7 3 tl1cfe 
* L~u!thari:; vero & Hutilinu~, tam~tE iJ rc;:i ipforum rninln-:e plac('hdt~ bel. 

li cum ,:is focietatcln in.i~run·. Agathias, book. 1. Gregory of To~rs, book 
i· c hlp. 9. 

+ Gontram did not e~"tn nl"r~ h 3~~inft Gondnvald, \\·ho ily!td llinlfclf fJr. 
ct Clnt<lrius, and cl.-imed :~~s {har(' of t1M: k!nlrl0n1. 

t SOlnctiln~~ to th~ nllnlb~r o.f to.\"cnty. Sec qr~"gory of Tour.t:, hnnk .~. 
"lIap. 2 7 ° book 8. ,:h,:p. 18 and 30. book 1 Jo chap. 3· D3gu bert, "'h(l h~!l.i ~) 
niay\;~ ~n B\lr~undr, obf~rvcd the falne policy, ~nd f..;nt cH~~intt the" Ga'C(liL" 
ten tiuk~(, at1tl lev(rdl COlln(~ \\·ho had 8-) cluk~:) 0"""" th~m. Ifl~dh·1r!...;~/ 
:hroniclC: j ch~o. i8, in th~ y~ar 6'16. 
, A .' 

. t Grl'gory ot l'OUlS: b00~ a. chap. 30. a!1d book to. chap. 3-
II ihid. 
~ s~ the 2d fupplt'Ol('nt to t~ l~w'(\f ,h~ ~llrf!undian~, tit.. t 1· ili!:] Gr~cio:-;' 

~.: TOt~rs: bOG~ (~. rh:lp. :.<6. 
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there t\VP employments were neceiTarily conne~ed wit~ 
~he other t'vo. In thofe days it was much inore difficult 
~o raife than to comln.lnd the arnlies ; and \\·110 but the 
difpenfer (If favors could :la\~e thi3 authority? In this mar. 
tial and independent. Il(ltion, it '\tas prudent to ~nvitet rather 
thai) to compel; prudent to gi\·~ a\\l9ay' or to prl)mife tIle 
fiefs that 1houlf) ilappen to be yac.nt by' tlle death of the 
poffeITor; prudent, ill fine, to reward continuail,·, and ttl 

caufe preferences to ~)e dreaded. It \vas therefore right) 
tllat the perfon \vho h:ld the fuperintendency of the palace. 
fnould alfo be ~eneral of the army. 

---.,----.... ~----~ 
(~ HAP. VI. 

S!cond Ejticba ~ :bt llumi/ia/ion of OZlr King$ of thE fir) RIl .. ~. 

AFTER the execution of Brunechild, the may
ors were adminiHrat{lfS of the kingdom under the kings; 
3:1d tllougll tlley had. 'the ,~anagemcnt of the \iar, ~~et the 
kings were alwa}:s at the head of the armies, and the mayor 
and the ndtil)ll fought u'lder their conlnlanci. Btlt tIle 
,"iclO1]~* at Dll1~c P:epiIl over Theodoric alld Ilis l))drO~t 
completeil+ the degradation of our k;ngs: and that; \Vllich 
Charles ~Jarte) obtained o,-er ChiJperir. ani} his ma}~or l\air.
:frov·, cotifirilled it. Auftrafia trtllnlplled t\~"ice over Neuf
tria and BurgundjP; and the IJlay'oralt}? Qf Allfirafia being 
annexed as it \,"erf! to the falnily of the PepiIls, this 111a} or ... 
alty and famil}· became greatly fi.lr~rior to all the refl. 
The conqtlertlrS 'V~Te thell afraid leil fome p~rfon of cred. 
it !hould f~ize tlle king'5 perion, in order to excite (iilillrb
ance~. For this reafon they' ~ept § ther.t in tIle ro}!al 
palace a~ i~ a kind of prifon, and once a year they {bowed 
them to the peopl,e. There the}' made ordinances, butt' 
there \~ere fuch as \\yere dietated h}- the mayor; they an. 
f'\.,.ered aUlbaifadors, bu~ tile n~a\-or' nlade the aniwers. . ~ 

This 
.. Sc!c the J!1n.11s of ~!::tz) in the yc:ar 687 t and 688. 
t IHis quiJc:ll nOln!:ll .reg~:-:l l~·ppor-et!$, ipfe t~tiu~ regni na:tns, priviIe. 

giuln~ &c.. .-\np~l~ of ~Jetl, in the ~~ear t95-
t Annlls of M~-:z, in th~ year 719 .. 
~ Sccic\nq~:e illi reg31cm luh {ua ditione C"'t\~(ffit. Ibid. anno i 19· 
] E!\ chron!cv Ccnt\~l~(i~ lib. 2. {jt rcfpQnii quz era' dotlu~) \c1 PQti~ 

j ~~1~5) ex {\~3. ,·tl u: prob.-ftatt') redder~t. . 
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This is the time m~ntionei b}9* IIi florians of the go,·ern
Jrient of the ma}pors o\!er the kings, wllom tlley held in 
fubjeEtioll. 

rl'he extravagallt paffion of the nation for Pepin'!i famii~' 
,\·ent fo far, that they chofe one of his grandfons, ,.,ho was 
)-ct+ an infant, for mayor; they put him ,O'-eJ one Dago
bert, that is, one phantom o\'er another. . . " 

C HAP. YII. 

Of Ih~ GrtDI Ojfi{trs Il"d Fitfs .n~tr !ht Alayorl of Ibl Pa/Iltt. 

THE mayors Qf tEe palace were far from revi\-. 
ing the precariollfllefs of pons aild emplo)·ments; for ill
deed their po\\"er was o\~.:ing t~ the proteaion wlli·::h in this 
refpeEl they had Brinted to the nobility. Hence the great 
offices \\·ere coctlnued to be given for Ijfe~ and this ufage 
~·as e\gery (I"y~ ~ore firlnJy ~flablifhed. 

But I Ila\'"e fo:ne particular refltai~Q$ tQ lDake here in 
rtfpea to fiefs: .'\nd ~ the ~rft place I do Dot queftion 
but moll of them became hereditan' fro~ lbi$ time. 

In the treaty of Andeli,i Gontnm and hl$ nephew 
ChiJdebert engage to maintain the donatiQDS made to the 
vaffals and cllurches P}F the kings hi~ predece!Lors; and 
leave is gi\~en to the §""ives, daughters. and ·,\'"ido,ys of 
kingi, to difpQ[e by ~~ill and in" perpetuity of ,,·hatever 
the}' hold of the exchequer. 

l\-1arculfllS \VTote IllS formularies at tbe tinle,: of tlle 
mayors. \\! e find fe\·er~l! in which the kings m3de do-

c::r 4 nations 
• J'\nnals cf ~tl~:J'., anno 691. Anno pri.~c!patus Pipp;ni iuper l·et.~dori-

c,ttm .\nnals of Fwd f or of Lauriihan, Pippinus du);. I'rancoruln ob-
tinuit re~nl!m rr~ncorum p~r annos 2j CUDl ~ibu.i [1bi fuhjef:is. 

t Potth~c Ttk:u\loalJus tiiius ~j-.1S (Grimoalda) parvuius t i:l 10(0 ipfiu~. 
cum prxdittt) reh~ D:\~c,berto. majordomu5 palatii l'ec..i\us cft Th~ anooy" 
1Il0US continuator of Fred~~rius ir. the y('~'" i 1 "'; chap. l-i i" 

t Citt"ti by Gn~&ory of ·rvurs, ~ok s. Sl'C allo thi: t:dic1 cf Clobrius II, 
in61~art .. 16_ 

~ l~t fi quid de a;;ris fifcalibus vel rptti~bus atque prx~:-l;o .. 'pro arbitri, fu~ 
,..olun~t~, facerc iut cuiquam conferrc voluerillt, nxa f\.llniil3t t : pe~tuo COil· 

~T\-t,.t ti:-. 
11 ~~l" the l~:h and th~ ~14th of lh~ firR book. 
t Se:- the l-llh fo,,\ ul;try of lh~ firii hunk, \,-hich is ~ l!aH ~- applit"ahlt t) 

the fi{c~ll~natts gi\"cn dir~tly .Ina in perp('tuity, or givrn at h:ft a\ a hen("fic~, 
2ild aftcr,,-ards in ptrpl"luitf, flC\lt ib iUo ant a 6{(o noi\ro fL,lt Foffcfiio. StC 

~io the 1 -;th fonnu\~. Ibid. 
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DJtions both to the perfon and to his heirs j and as lhe for~ 
rnularies are image.s of the common aBions of life, they 
prot'e that part of the fiefs were become htreditar)9 to
wards the t'J)d of the fira race. Th~' ""ere far from ha\'"
ing ilJ tllore da}rs tbe idea of an unalienabJe dem~fne ; this 
is a model n tl)ing, Wllich th~}' knew neither in theory nor 
pratlice. 

III proof hereof \ve {haJI prefently produce no lefs than 
po!ili~ie faas; and if I can filow a time in which there 
were no longer allY benefices fl~r the arm~· t nvr any fund:; 
for its fupport; ,-:e mllft ceTtainly' conc:ude that tIle an .. 
cient ber.clices had bf'eD alienated. The time I mean i~ 
that of Charles Martel, \\-110 fOilnded fome ne\~ fiefs 'Vilicll 
we fhoulcl carefl,lly diftin6l~iIh from tllofeof the earJiell date. 

\\Thcn tIle kings began to ma!:e grants irt perpetuit}" t 
either thr()llgh the corruption \"hich crept into the g<1\'ern
ment, or by reafon of the eonftitution itfelf~ \\-hi{:ll contin
ll~l~~r obliged tIle kings to conf\!r re\vards ; it "pas natural 
that t}lej1 {h\Juld begin "'ith gi'''iog the perpetuity of the 
Eefs, rather than of the counties. l'or to depri\"e them
Jd\·C's of fome acres of land was no treat matter; but to 
l~nOtlnC~ the rigilt of tiifpoiing of t,.e great ufficcsJ \~dS 
di\-cl!ing themfeliles of ,heir ,"ery po\\-er. 

c 

ill wh., l11allr.~r Ib~ ,,}/~dial EJ.,LS WffL ~1J1l"g~tl ;1110 Fi~/jc 

THE manner of changing an allodial cRate into a 
fief, rna}" be feen ina fOrtllU Jar)t of !\:iarcu 1 fus." rl'he own~ 
~r of the ldHll gave it to the king, who rellored it to the 
dllncr h}' \\~a~' ot ufufruB: or beneiic~: and then the latter 
:l~m:nated his 11eirs ,0 the king. 

t:_ 

In order to find out tIle reafons \,-hich inctuced them 
thus t,~ char.~e the n,lture of tIle lAlieiia, I mull trace the 
~": -..: :-C~ ,~:- ~ ~e Jncient pr!:fogati\"cs of our nobilit)" a nobil. 
~:~.r. ~"<"-" ft1r rhrfl' el~\·('n centuries, h3\'e been co\·cred 

• - • ... 1 "1 d '.j' .~ .. ..;. -.. :. \. .. ~.... ~lla 0 ,('\.) . . . . _. -. , _ '- ,. {\ ~ '-- , . 
. ~ ~. :-:-: \-: :::. \"-ere fel::ed \\-ith fiefs, enjo~ged ,'ery gl·ea~ 

.. -~~~ \·~:1~~~r'S. r}'ile COll~l)ofition for th~ injuries done them 
~as grciner th~n th:tt of freemen. It appears by !he for .. 

JDulariec 
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muJarics of ~far(,ll~r~S, that it wa~ a pri\,jlege belonging to 
the king's vafTaJ, that whoever killed him Ihould pay a 
cOlIlpofitir>n of fix hundred foul. '[his pri"iJrge ,vas ef
taL!ilhed by the Sa)i~ law,~' and by that of the J{ipnarians;t 
and at the fame time tllat there t'vo laws ordained a com
pofition 01 fix hundred fOllS for thr niurder of the king's 
valfal, they gave hllt tt,\'O hundr~d for the mllrder ot a 
perfon freehr;rn. it" he "·2S a Frank. or Barbarian Ji"ing 
under tIle SaJic law; and only a hundred for 2 ROmaJl. 

This was not the only privilege belonging to the King's 
,·affals. \Vhen~ a man was furrJmoned In court, and did 
llot make his appearance, nor obc)~ the juJge$' orders, he 
was appealed before the kirig; arId if )le perfiRed in his 
contumacy, he was excluded from!~ the king's proteClion. 
and no one was allo\\'rd to entertain him, or e\·en to gi,ge 
him a morfel of llread. Now, if he wa~ a perron of an Of. 

dillar}p COIl(litioll, his goods! were conf1fcdtcd ; but if he 
was the ling's \Faffa), tIle)? \\~ere not .... The tirfi. b}' his 
contumac~~ ,\~as deemed fufficiently convifled of the crime, 
the fecond \\pas not; the former+ for the fmalleil crim~s 
was obliged to llndergo the trial by boiling ,,,'ater, the Jat
ter+ wc!s condemned to this trial only· in the cafe of murder: 
In fine, the king's ·t?affal§ could not be compelled to f,,"ear 
in court againft another \'affal. There pri\?ileges augment. 
ed daily-, and the capitulary of Carlomanus~ does this hon. 
or to the king's \?affals, that tlley !hall not he obliged to 

f wear in perfon, but ol1ly by' the mouth of their own \~alfdls. 
Befides, ,vllen 3 perfon \vho had there honors did not re
pair to the army', Ilis pUlliilimellt ,vas to abfiain from flefh 
meat and wine as long as he had beer} abfent from the fer. 
,·ice; but a freeman~ \\' ho negl~cted to follow his count. 
paid a compofition* of fixty fous, and was reduced to a 
ftate of fervitude till he pa~d it. 

It is \-er}' natura), therefore, to t~link thlt thofe }-"ranks 
who \vere not the king's \t'affals, and Inuch Intlre the Ro

mans, 
.. Tit. 44. Ste 31fo titles 66. fra. 3 and 4 ~ 3nd tit. 74· t Tit. ~. 
t See alio the 18"· of th~ Ripuarians, tit. i and tlle Salk llw\, tit. ';4. art. , 

ind ~. ~ $ali, law, tit. 59 and 76. 
Ii txtra fermoncm regis. Salle law, tit. 59 and? 6, 
11 1 bi d. tic. 59. tea. 1, 

~ Ibid. tit. 'i 6. feft. 1. + Ibid. tit. 56 and 59. 
t Ibid. tit. ,6. tt~a. 1. ~ Ibid. tit. 76. i~Et. ~. 
It .~pud v~lni~ P~11atium, in the }ear 803 art. ~ :!r:d S 1. 

4J Capitul:1rv of Charh;rn~.;Tne in the \'r.al e i ~ , art 1 ~ ~,. , ~':' ... 
• 15cribanntlJl1· 
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I~N, btcame fond of enter;ng into the nate of vaffalage; 
.nd tIlit th~y might nat be depri\·ed of their demefnes. 
they devifed the ufage of gi\ting their allodium to the kip-g. 
(If re~eiving it from him altet,,-ards as a fief, and of nomin
.ting him to tlleir heirs. l~his ufage 'vas al\~ays continu .. 
~dt and took place efpecidlly during the diforders of the 
fecolld race, \\-hen ever}" bod}- flood in need of a proteEtor. 
~nd wanted :0 inco~porate h~mfclf with the other lords.* 
4nd to enter, 2S it were, into the feudai ~oll3rch}·, ~ecaufe 
the political no longer e);illed. ' 

Thi~ ccntinucd uncler the third race, 35 \ve find h}9 fe,·erai 
~"C'11arters; ~'hether they gaye tpeir a/lotiiu}n t and refumed 
~L by the fame aEt : Or \vhetller it \\~as declared an ailodiuln .. 
a:nd afterwards ackI~o\vledged as a fief. There were c~lleJ 
j~ds l!f' T~/ru/npl£oll. 

1'his does not impJ}p, that thore whq were feifed of fiefs, 
adminiflercd tllelI) like prudent fdtller~ of families; for 
t hougl1 tIle free1nen be~ame defirous of being poffeffed of 
fiefs, }-et tile}" managed this fo~t of efiates CIS ufurrua~ eire 
J:llan~ged in Ollr da):s. l"his is ""hat illduccd Charlemagne, 
t"he nlOlt vilTildnt alld attelltive prince \\"e e\Pcr had. to mak~ 
3 great ma':l}p regulatioIl:.~ to hinqer ~he ~efs from being de
e:raded in la\"or of alloolal eftates. TI1Js pro\'·e~ only that 
ill his time moll benefices were niIl only for life, and con-
!i~qGent1y that they t?O~ more care of the allodia, t~an of 
t!le benefices; but it IS no arg~nlent that they did not 
c:hoo[e rather to be the king's bondlncn than freemen. They 
rriight han~ rcafons for difpofing of a panicular portion o~ 
~" fief, but the}" were not willing to h~ firipped eV,ell ~.f 
,tJleir djgnit~~. 

I kno~~ like",ife that Charlemagne cOlnplain~ i~ a ce~.~ 
tain capitulary,§ that in fome places there were people 
'who gave away their fiefs in property, and redeemeq 
t::lem after"Jads in property'. But I do 110t fay, tllat they 
,t;ere not fonder of the propert)l tllan of the ufufrucl ; l 
fl1c:m only, that when they could convert an allodium in. 

to 
... :~on infirnli~ nJiquit heredibus, fays Lambart d' Ardr~s ill Du Cange,oIl 

t1:lC word ;\ 10t1 is. 
t See thoh~ qn(\t~d by Du Cange in the ,vord Alodis, and thofe produced 

iay Galland" in his treati!l' of all\)uial1ands, p. 14· and the follo\,,'ing. 
t Secl)nd C?I'lt:)t,iTY of th~ yt!df ~C2, a~t. 10: and the 7th capitula:y of HJ~ 

i'far 80 3, :lrt. ~3. tne 1 it c?p,tnlary lllccrtl ani'u, art. 49· the 5th capltu~Clry cf 
rh~ ,te;\f 806, art. 7" tht rapit'..licn y of th~ Yl'ar 779, art. 29. and the capltular~ 
~,f l .. t "'is It~ Dcbonnai rt', ill the y~ar 8 ~9· art. 1. 

~ 1'h" ~th of th~~ year SaG. ~1t. 8. 
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to a fief, \vhich was to defcend to their neirs, anti is the 
cC)fe of the ~ormulary abovememigned, they had very great 
ad\·anlages In doing It. 

• 

C HAP. IX. 

THE ufe of the fifcal lands lhould hive ~ 
only to ferve as donations hjlr which the kings We.re to en. 
courage the Franks to undertake ne\v exped;~ior.~s, and by 
which, on (!le other hand, there fifcal lands ,,,ere lDcreafed. 
This, as I have alre3d~'/ obrerved, ,,"3! tl~e fpirit (,I the na. 
tions; but thefe donations (ook another turn. There j, 
HiH extant* a fpeech of Chilperi:, gr~dfon of Clovis, in 
lvhich he complains tllClt almoft all thefe lands had been al. 
ready gi,,·en away to tIle c;hurcb. OUT txclz~qutr, fa}·s h~t 
-is £tnpovlrifhtd, l'nd our ricnts QTe Iran!ftT7ttJ t .. ' ~kt ,/tr
IY ;t nlJllc 7~ig" nOlI) DUl6ifhops, who ":L~ in grllnti~ur-. 
'-a'htl~ aUT grQndtur is OI!tT. 

Thi~ \vas the reaf()n that the ma}"ors, who durn not at
tack tIle lords, llripped the Cfltlrches; and one ot" the! 
rnoti\"es alleged h)T Pepin for entering Nellfiril, was hi~ 
having been invited tllither D}P ttle clergy, to plIt a flop to 
tIle encroachments of the kings, tllat is. of tIle nlaJ~or.s) 
WllO firipped tl!e ChUf'-"h of ail Iler polfeffions. 

The ma\·ors of Auilrafia, that is, the familv of tIle Pe-. ~ 

pins, had l.>ehaved to\vards the clerg)p ,vitll metre modera. 
tion than tl10fe of Neufiria and Burgundy. T'his is evi
dent by our chronicles,§ iTI \\'hicll \\-e fee tlle tflonks eter. 
nally adn.liring the de\·otion and liberality of the Pepins. 
They tl~.emfelves had been poffefied of the fir'll places in 
the church. Ollt CTorv dots not pullout the l)'fS if another: 
as IIChi1peric raid to tIle bifhops. 

Pepi~.1 fubdued Neufiria and Bltrgundy; bltt as his pre .. 
tellce f.or defiro}ling the lua}90rs and kings \vas the oppref .. 

fi()n 
* In rGregory t)f Tours, hook 6. chap. 46. 
t This is what induct.:d hilll to annul th~ tciuments mad(! in fa\"or of the 

clergy, and even the donJtions cf his father: Gontram reeftabli!hcd them, 
and mad~ even nc\v dOH(ltiollS. Gregory of "r'Hlr.)~ book ;'. chap. i. 

t Sec the annals of l\lctz, in the year f\8~. Excitor imprinlk~. quer~lis fa
cerdotum et fervorum Lc:i, qui me i~-epius 'vl!crunt, ut pro fublatl~ injui\e Fa. 
'f~moniis1 &c, ~ St:~ tb~ ~nna!~ os ~1(·tl.. Ii In Gic~\.;ry o11·our~. 
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UOil of the fl~rg~, he could not ftrip them without contra. 
di8ing. his o~wn title, and {bowing that he made it jefi of 
the n~tlon. Ho,~ever, the conquell of two great kin~
doms, and the dffirlltlion of the oppofite party. afforded 
!1im fufficient nlc-.lns of fJti,fying his gen~raJs. 

l'epin alade hi In !~I f nlailer of tIle mOn4:TC h)·, b}· l1rotefl. 
ing the elt rb)" ; his fon Charles f\1drt~1 could not maintain 
his pow~r~ but' b)7 opprefling them. This prince finding 
that pan (.f the regal and fifcal lands had been gi\gen ~itller 
jor life, O~· in perpetuity to the nobility. and tbClt the cler
~}, lly receiving both f'rom riell aoo poor, had acquired a 
,reat p~rc eVeil of the allodial ellates, be ftripped the 
church; and as the fiefs of the firft di\-ifion were no )OJlger 
in being. Jlt! formed a fecond diviiioll." He took for him
jell' and f(·r hi~ offi~e.rs, the church land~, I~:d tIle ChpfChcs 
111~nlfel\·e) ; and put a llop to an e\,.il which dificft..-d ill 
this refpe«i from ordinary evils, that, by being extreme, i' .. 
·1'.S fo ml.ch the nlore eat;'- to cure • 

.# 

• 

C II A P. X. 

Ri~h~s ~ :b~ CILrg}. 

So great were the dC1nation~ made to the cJergYi 
that under tIle t!lree races of our princes, they mull Ilit\-C 

poifeifed feveral time! all the lands of the kingdom. But 
)f our kir!~s, the nobil:l,· alld the people, found the 'va}' of 
givinu th-!':n all their efbtes. they found allo the mc!hod ot 
getting t!;ern bac k again. The 'fpirit of religion founded 
a great r.llm~r of churches undc:r the firft race; but the 
mi!itary ~?irit was the caufp. of their beiI".g given away af .. 
ten,"ards to the f()}clier}9, "'"ho divided thetn amongft theil 
children. ~lht:t d number of lal1ds In~l!! ha,·e tileD heer, 
taken fro:n tIle clergy·'s rr.c,..,,/alia! l"'he kings of tile feC'Ond 
race oper~~d their hand~s 41ntl mC!de new donations to them
But the i~orm~.n$, W~lO came afterw~rdst pluudered al)c~ 
l':naagcd ~ H bd(1rC lhem, perfe&uting efp~cially the pridrs 
:lnti lnon ~~~.. anti c()!ltinaaIJ:" fearchiIlg out for abbe~·s allo 
<AherreE ~ious f,mnJcuions. In thi.i fimation what a lofsIDufi: 

t 1 \, ~ .... ,. 
... r 1 l' .' 't::.:l . "t d' c. .- r' . t ~ . ~3T.U~).unr:\~ ~"f: ~c.-l"~~J •• ,~n n~r.l.}(I'n'\ pr.l' .~, fi.CO 'O~la ... ',) 3~ \a ..... 

. ••. , ,,~~,~ . ~ ... ' .'.: .' .... \- ...... , .•. " L~' .. , .1,.. \"1 ~~i... ': 1:1:.h r~) ... t.~ u~ \. .. ~·.?tr .. l\ .t. I,.X -I ........ _\,. Cll,~~l_; _ ... -. 
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the c)er~y have fufiained ! There were hardly ~cclefw(. 
tics left lQ (Iemac(l the eJlales of which they Ilad been de. 
prived. 'l'herc reln~incd therefore for the religM>us piety 
of the third r.ace. founcUlions en\)u~h to make, and land. 
to befio\v. 1'he Opilliolls whiclr\,·ere broached and fpread 
in thofe days, WOllld have deprived the laity of alj their 
egates, if tlle)1 had been but honeft enough. But, ii the 
clergy were fllli of anlbition, the laity were not witllOut 
theirs; if they' ~ave their eft~tes ullon their d~athbe.d te) 
the churell, t:~eiI fl\Cce!fors wanted to refume t}lem. We 
meet with nothing but continual quarrels between the lords 
and the bilhops, the gentlemen and the abbots; and the 
Elergy mull have been very hard fet, fince they were 
obliged to pllt thenlft:lves under the prote8ion of certaia 
luf(ls, who defended them for a elOJ11ent t and after\vards 
opprelfed theln. 

Bllt now ~ better adminiftratioG, which had been eflab. 
Zillied ulidcr the third race, g .. ve the clergy leave to aug4t 
Inent their poffeffions; when the CalviniRs fallied t~nh. 
and coined money of all the gold ind filver they found m 
the cllurches. How could the clergy be fure of tlleir ef
tates, \yhen tl1ey were not ~yeil fure of their perioDs? 
They \verc treating of controverlial fttbjeAs, while ti~eir 
archi,"es \vere burniltg. What did it avail them to demand 
auaill of a r\Jincd nobility what ,hefe were no longer pol:' 
'-;lfeti of, o. ,.,hat they had mortgaged a thcufand ways , 
The clergy have conftandr acq,uired, Cionftandy rehlOded. 
ar.d }:-el ale ftili acquirio&-

2 '# 

C HARLE~ ~fa~tel. who undertoot to trip. 
tne cl~rgy, fOlJnd llimfelf 10 a moll harp}· fituation. He 
was both feared and lov~d by the foldiery; whofe intefell 
he pl'omol~dl hiving the prelence of ;)is wars ~ainll the 
~~ra('ens. He was hated indeed hy the cJer&y. but .he had 

80 
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no need of them. The pope, to whom he Was neceCfatY9 
firetC}led Ollt his 3rtns to him. E,'erv one kno,\'~ tl1e fa .. 

" mous embafI}~* he l'eceived from Gregory Ill. l'hefe two 
po\\"ers were firialy Ilnited, becaufe they could not do the 
t>ne \vithout the other; the pope flood in need of the 
Fretnks to fupport him arrainft the LOJ.nbards and tile 
Greeks; the Franks had o~cafton fot the pope to fervc! for 
a barrier againft the Greeks, and to embarrafs th·e LOITl

bard~. It ,vas ililpoffible tllerefore for the enterprife of 
Charles Nlal tel to mifcarry·. . 

St. Eucherius, bifhop of Orleans, had a vifion which 
ftightened all the princes of lP ~ time: 1 mull produ'ce to" 
this purpofe tIle lettert written by the bifhops effembled at 
Rheims to Lewis king of Germany, who had in"vaded the 
territories of Charles the Bald; becaufe it will fll0W us 
the {late or things in thofe times, and the difpofition of 
people;s minds. l"hey fay,t " That St. Euchetius having 
beell fnatched up into heaven, he faw CllC1rles MatteI tor .. 
mented in the bottom of hell by order of tIle faints, \vho 
are to aRift with Jefus Chrift at tlle laft j'udgment ; that 
he }lad been condemned to tlli~ purii1h ment before his time; 
for h~\·ing fiript the ChllTches of tlleir poffefIiorts, and 
thereby rendered himfelf gllilty of the fins of all thc'fe ,~rh(~ 
!lad endowed then1 ; that king Pepil' had held a council 
UpOll this occafion ; tllf!t he had ordered all the church 
lands he COllld reco\'er to be refiored to the cl1urch; tl1at 
as he cOlIld .gel Lack only part of tllern, becaufe of his dif. 
putes \~itll Veirfre dute of Aqui.taine, he iffli~d out letter~ 
called pracar2'a§ ill fa\"or of tIle ci111rches for the remainder~ 
and made a law that the laity f110uld pay a tenth part of the 
{'hurch lands they poileffed, a,nd twel\re deniers for 
eaC}l houfe ; that Cllarlemagl1e did not give the church 
lands a\,·ay, on tIle contrary· that lIe made a capitulal~.y t by 

which 
... F.pifiolam quoque, d~creto Romi\norum principiufn, fibi pr,ediaos pra=": 

{ul Gr~goriHs reifcTat, 'luod ft!fe populus It0111aIlUS, r~liaa ilnpcratoris do.ni
tlatione, ad iuam drfenfionenl et invittum clc!lncntialll convcrtet:"e voluiifet. 
Annals of ~!~tl~ year 74!. Eo pacto patrato, ut a partibus imperatoris Ieee
dcret. l'·r~egarius. 

+ .l-\nno 85~, apud C·arifiaculn; Baluf. edit. tome t. p. 101. 

t Ibid. art. 7· p. 109· 
~ Pr~caria, quod precibu~ utendUln conceditur, fays Cujas ill hi5 notes up~ 

nn the firft book of fiefs. I fir,(\ in a Jiploma of king Pepin, t13tcd the third 
year of his n:igu, that this prince \vas not tbc fitfl who cfiabli{berl there Pra!~ 
~3ria ; he cites or,c nlaJc by thl~ nl~\yCJr Eoroin, and continued f\fter hi~ tim~.· 
~~C the: diploula of this kinz, in the ~th tcnlt of th:: hHtol!anS of france by tht 
HencdiClihlS, aft. (j, 
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which he engaged, both for himfelf and his fucceffors. 
never to gi\ye them away; that all they fay is committed. 
to writing, and tllat a great tnany of tllem heard tlle whole 
related by Lewis le llebonnaire, the fat~ler of tllofe two 
kings." 

King I1epin's regulation mentioned by tYle bilhops, wa. 
made in tIle cO'lnci! h.eld at Leptines.*. Tlle c'hurch fottncl 
this adv'antage in it, that fllCh as h~d received thore lands, 
beld them no tonger but in a precarious manner, and mOTe

over, that the received a tithe or tenth part, and twel,~e 
deniers for every houle that had belonged to her. BOli thi-s 
was only a palliative, which d,id not remove the diforder. 

This even met witll Oppofition, and Pepin was obliged. 
to malte another c.ap"itulary~+ in whicll he enjoins tho~e 
whp held allY of thofe benefices to pay lllis tittle and duty_. 
and even: to keep up the houfes belonging to the bifil0pric 
Qf monail.er}r, wlder the pf~nalty of forfeiting thofe poifef
lions. Charlemagnet renewed the regulations of Pepin. 

That part of the fanle letter which fays, that Charle .. 
magne proIT!ifed, both for himfelf and for his fucceffors. 
never to di,.yjde again the churel! lands among th-e foldier:)~~ 
is agreeable to the capitulary of this prin.ce, givenat Aix ja 
Chapelle, in the year ·80'3, "ith a view of removing the 
apprehen[~ns of the -clergy upon this fubjeB:. But the do
llatioris already made were fiili§ continued. The billiops 
ver.y jufily add, that Lewis Ie Debonnaire followed the ex
ample of Cllarle'mIgne,. and did not give away the ~hurcJa 
lands to tIle [oldiery. 
, i\.nd yet the old abufes wer~ carried, to fuch a pitch, that 

the laity under the children,i of Lewis Ie Debonnaire, intra.. 
~llced priefis into their cllurclles, or drove tllcrn away ~ w ith
o'ut the confent of tIle bifllOOS~ TIle cburcllcs! were 

4 

divided 
_ * In the y~r 743- See the 5th book of t~e capitularies, art. 3-. Balu{iu~· 

edition, p. 825-
t 'I'hat of l'"lctz in the year 7 ,56, art. 4. 
+ Srt his capitulary in the fear 893, given at \\~orms, Balufius' edition, p .. 

41 i. WhCfl~ h~ r~~ulatcs the precarious contract: And that of Francfoft, in the 
yl~~r 79,1, p. 267. art. 24. in rclatwll to the repairi.'g of the houfes i and that 
f)f the year 800, p. 330. 

~ As appears by the preced!ng note, and by the capitulary of r~pin king 
•• f Italy, where it fays, that the king ,';ouid give the nloa2Hcrics in fief to thu~ 
-.;ho \\-'ould vo,v fealty for fief.;: It i~ added to the l~w of the Lomb~rds. 
hook :l. tit. 1. fea. 3. to the Salic la\vs, collcelion of Pepin's la~'s in Echard, 
p - 1 95. tit. 26. art. 4. 

H St'~ the conilitution of I .. otariu~ I, in the lav/ of the Lombard" beok a-
iaw 1. fea. 4.3- 11 Ibid. feet 44" 
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divided anlongfi the next Ilcir~, and wnen th~\" were l1eld 
in an indecent manner, :he llifhops* had no otilta 

.. r~nledy 
l~ft thdl! tu rCI110\-e the reli\:s. 

But b)- the capWIJaf}-t of Compi~gne~ it is enaBed. 
tllat the commilfary fbai! na\'e a right to vifit e\-er)- mon
a Rc!)- , tl)gcther ,,~ith the bifhops, i>:' tile confentt and ::1 
pretence of '!lC perlon who holds it j aLld ills gener~l rule 
iho\\-s that tbe abuf~ waj gener~J& 

Not wt tilere were la,,·s wanting for the rellitution of 
the church lands. Tbe pope ha\-iDg reproac~d the bifh
ops far t~ir neg~ea in re-gird to the ~eJbbliihment ~f 
the mon.fieriest the,"" wr"te to Charles the B~ld~ that thcv 
wert: not affe8ed with lhi:i r~proacb. bectlufe "they were 
not cu)~b)e; and they reminded him of what h~d ~a 
promifed, refol·~·ed an<! decreed in fo many national afTem .. 
bJies. In faa, they quoted nine. 

Still they w@nt OD difputina; till tbe Normans c~mt; 
and m .. de them ~ll agree. 

C l~ A P. XII. 

£~a!Jli,'illlUnt of liJl! 7ilh~s. 

THE te;ulat:ons made under king Pepin had 
gi\~en the chllrch tather hopes of te!ie f , than effeaively 
relie\"ed her; and as Cllarles Martel foufld 211 tIle JaIldell 
eftates in the hands of the clergy, CIlarlen12gne iound all 
the church lands in the llands of the foldierv. The latter 
could not be forced to renore \-:11at had been giv'en thenl ; 
and the \..~rCtlmftances of that titne rendered the tIling Hill 
nlore impratlitable than it ,vas of its o\vn Ilattlre. On the 
other hand, Chrifiianity Ollght not to perin. fot \vant of 
lninifters,1I ch11rches al1(1 ill !lruaions. 

Thi~ was tIle rearon of Cllarlcll1agtle's cfiablifiling! the 
tithes, 

~ See the conflitu_on of Lot.1rius I, if' th~~ l~~~ of tIt\., l.ombard", b(f(lk it. 
l.w 1. fefl. 44. + Gi i"en the 28th year of the reign of Ch,-ri~s L~ 
Bald,! in the year 868, Balulius' editioll: pa~,~ lO~). 

t Cum confilio et confenfu iplius qlli IOCUll1 rct:l~l~t" 
~ Concilium apud Bonoilun1, th\: 16th year (it Charles the ilaLl, in th(: }"~:lr 

85b, Balufius' edition, page 78. 
n In the civil '\\(\rs which broke out at tht: tinl~ of (~harlcs NI.1Ttcl, thr iand .

b~lG.)ging to t.h~ church of Rh~illlS ,verc g~VC~l ~\ .. ay to laynl"N ; thl' c!er~y 
'i'ere left tl) U'.ift ac; ,,"ell ~s th~y coul(l, iay" the life of s~. Rl'\tni.gi~lC .. S~{ril's. 
t..,nle " r. ~.~'1. \ L;1\V ~f the 1.(ln1lJ:1rJ\~ L" l:i. ~~~, ~. ~ t s~·· 



CH .'P. XII.] OF LAWS. 

titJies, a new kind of prollert~-, ,vbich bad this ad\-antagc 
in f~vor of the ~ i~rgy·, tb4ll ~s the~" we~ gi\·~n p4lfticular .. 
Jy to the c)lurch, it \\·as eafier in prt>cefs of time to know 
\vhen ~Iley \~~re ufurp~. 

Some ha\·e attempted to m2ke tllis efiabliulment of an 
earlier d~te ; but the authtlritles the~· produce fecm ralher. 
1 think, to pro\te the <:ontr~r,-. "[he c:onilitat',on of CJota~ 
!"!U~* relYS Ol~Jy ~hat the>- {hail IIlll raife c~rtalG +tithcs on 
ChUf(!l )a~~s : So tar then \,·as the church t-rom ex~aing 
tithes at that time. that its w!~o!e T)r~te!l{jon "-as to be ~x-

t 

~mptcd from pa)-ing tilem. l"he j(.cond cOlJncilt of :\I~ 
COD, \Y}licll \\"a~ held in t 8:. and ordains tile pa~'ment of 
tithes, fa~·s i:ldeed that ille~" \Vere pdid in ancietlt times; 
bltt it fcl}~$ aJro. thi:t the cUllum of paying them Was tIlell 

l.. l"fh d iitlO.l e. 
No one qwefiions hut that tIle tJer~p opened th~ Bible 

llffore Charlemag~e~s tim~, and preaciled the gifts and of~ 
fefings of the Le,"iticus. Bllt I fay, that bef~re that 
prince's reign, though the tithes migllt have beel) ~re3ched 
t!P~ )"'ct the)- ""~re never eilabliflled. 

I took notice that the teglilations made under king P~pin 
had fubjetled thore ,,,no ,,-ere feized of t!le c'hurch lands in 
~l~f~ to the payment of tithes, and to the re.pairing of the 
Cllllfclles. It \vas a great point to oblige b}' ;! la,~, whole 
j:! llice could not be difputeJ, tIle principai rcell of tile na .. 
tien to ret the example. 

CIlarlemagne did more; and lye find by the capitulary 
~dl lli/lil, that Ile obJiged his own demefr~es to the pay
ment of the titlles : Tilis ,,9as f~ill a greater exa:nple. 

But the commOll people are hardly cap;l~lle of being in
duced by' examples tca gi\7C ~lp tlleirown interefi!. Tile f)·
nod of J!Frankfort fllrnifllec! thenl Ytitll a more cogent mo-

\

y w '"'r'· .. . 0 1.. 1 £ • /J t: \. c 
* I! is t!1at nn ,,,"hich I h:a\-e dcfc~nted in the 4th t-~pt:~r ()f t.ltis bo~~, aDJ 

~, t,) be fuund in Balu:ius" t:diti,,)~\ of the cdpitu:~.. t\)r:,e t ~ art~ ! 1 .. ~ge 9-
t .A.gr::ria et p:lf(l1ria~ "cl l~t:""::~~l~ porcnnlm, cc~l~r;ic cOh(,eGimus, il2 ut 

fI~tt)r alit d~~imJtnr in IT~\'i ~rch;t~,t" I1~Hus 4c~c,i~t. Tr.1,:clpltulary (.'}f Chlr
t:::la~nc: in th~ yt';lf 800, ~,allj{iu5' edit. ?" J~1E~ cxp!ains ':xth!lnc! y \\·~~I wh~t 
i ... IlH'=-!!t by rhd: tdrt of tiLlle frv!11 ,\"hi~h th~ {hur~:l 1 ... c ~c!npt\."d by C:o;!rl
!~S; it \\"J:-. the.; litht~ of i.h(~ ho~t, \\'h:_h \,,'cTe 'Pt:~ in:n th<~ k.ing's t\lTCfh to fJt. 

u • 
tea ; 2:1d ChJrll·n\J;"lh.~ enj )ins hi .. jUligf,s to ?~,. it, ~s \v':!l a~ ("\Lila pcopl~ in 
('\rJer tv ret au ~x .. nlp~~; i: i~ pl~in that thi~ v. JS a I;~ht ~f iel~nivry 01 c.:u~. 
tHn>·. 

t C~nO:1C 5· (~ t·~m(' t ::onCi~l('rtlm :llltiqu(\runl C"Ui~. ()~ra Ja~ool S~.-
r.1UllJi. '~ :\r~. 6, ]~lufi\!~t edition, P)gc :lJ2 i it wu ,i"·Gl in b-

tl llc:1J U:~d('i eli.nit"n.,; :c, in the year 79-1· 



ti\-c to r1.l:~' ~l!c t!~ ilf(. ;\ cal)itu!1.\r~· 'vas mf!'- -: ill tlla~ 
f,-n(),I. \Vilercin ~t ~s L,~::, !hat ill the IJ!l~ I~nlillc tl~e ears of 
(vrn \\'ere Fll!:ud cnlpt .... r ha\"in.~ llcen tle,,-oured ~l)· de\"il~, 
arld t~:~~ \r:,~ \'V:(,r.~ o~ tLofe inferna! fpirits had b'~Cll hear(), 
J~r!"oilchi!1~~ :h! I'll ,,-if;' net ha'''jog !'J;'.1 the titll'" ; ill ccn
fetiller.cc of " .. hictl if ,.,-,lS ordair:t·tl tlle:t all tbore Wlil) \\-er~ 
felzt: ,! 0 f ~ .. i: lITe h Ial"(t~ fil'.)tl L.l ra:" tIl: ,~: hes ; ao{) the next 
co~ ~ ~,~ t:~::ce \'j(1S, t} .at tIlt! t.)\.! ~l!a tior. \va~ e:< tendell to ali_ - ~~ 

Ch~rl('mtlgn~~s J.rojcci oit! Jlot fucceed at firfi; for it 
fecm~d toe ilea\-)- • bllrtJ~cn_+ ']'Ile raY'nlent of tIle tithes 
an!('r.~ t~1t. .. :t'\\-S \\"as connertetl wit~ the plan c.f the foun
dd~ion ()f tlleir l-el)~:b:ic; bllt her\.~ tile pcl~'''il)ent of tithes 
"vas ~ l}llf:!~e:~ ~i~t~ te !tltiepcndent at the f}tilt.~r char~es of lh~ 

.efi.lbiitllmcllt ~t ',he Int)llar~'h\", \'Yc find, 1)\· (~)e retTula-
• 4 b 

ti\."lnst ad\~t'(! tt) illC le'l'" of the 14ombards, the oifficu]ty 
there ,\"as in catl.iJ),~ tlte titlles to be accepted b~ ... the ci'''il 
la\,-s ; ;}:-trl ho\~ tlifli~ult it \\-as to get tllelD adlnitted b)r 

the ecclt'fi~!l~~d: I Ci'\·S, \\-c nl;,;' ettfiJ}" judge fruJ]l tile dit
j~rcnt (,Juons o~:- t!l~ C0l1llCils. 

1"'he rt't)ple f():1!~ntc,1 at iCJlglll tt' ;)a~· the titlles, l~pCfl 
("ondit1011 ti!Jt !ile~" lnight Ild\"e a pf),,"er of redeeming lhell~. 
~rhis the cnnil:t~ltion or 14t'~-is Ie l)ebonnaire,~ and lilat. l.~f 
ihe ernprrl)r I.ot;lrill'~f his fOJ1 "-Qultl not allow. 

1"11t! la\\"s of Charlenlagil, t i~ rrgard to the efiablifhmfr-t 
~f titiles, were a \\"ork of neccflitv ; ~ \vork in ,~hich re-

oJ 

l!gi()n on)}-, and net fllperfiition '\'as cOl1Cer!1~(I. 
His faltlQUS di,·ifion ot the tithes into fOUi~ parts, ltlT tb(~ 

repa: ~~ 19 of the cllurc!,e5. for the poor, for the bifJJops, 
and I\.. tile clergy', manifenl!~ l-lroves~ that he \\"ante(i to 
rel\nre tl1e Clltlfch to tllat nxt and permanent Rate \\"hicll 
fhe ll~ ltlil. 

I-lis ,,,iIi": il!o,vs lllclt lIe ,vas defirOI.1S of repairing t}1e 

mifchief 
~ !.'\r;.. .. tir!!~ntn cuinl didil~nlUS_ In ~nno quo i~13 \'jltda t~llll·~ irrc:pilt, c:1'\.11-

li:\' \'~,·t·~" :t:U~,):i.:t' a d~"mnni~us \h.·\n~t3S, c.:t \·oc~~ t'~probrat!onJ~ auJlt~, 
.,&( .. ~:l:.:.l\i'" ,,,\ittluu .. p;a~~ 26;_ art. ~J. 

+ ~';' Jtnt'n~:tt th~ rl"tt th~ (-;loitularv of Le\\-i~ h." l)~honnairc. in tht" Yc.:ar 
... l 4 '-

"8.!9. !t\tu-tt;~" ~:(~~t~c.n, ~)~\~:"" t:~ \' ;l~a\t\i\ t)\o\\" ,,-hu, to ~'oid rayin~ t!~~thl:\. 
, '" I .. - 'I' \to ,... .. J &' . , 

lh."~~.l·t:,-"(, 1('\ ("U!\.~\;ttt" ~~h: ~;H~\~~" \.~ .. (, ;nt. .~.. l"Ol:l:\ ql:ao,:n: - c.'l·Cl!lll~. Hl!lit' • 

& t:<!l!'t\.r noltl'r &. 11"', fn:qu,:uh'r 1n (li\~··t~$ v!acitb ac!rlln,utioul.'nl h:":'U1H! ... 

~ .-\rtlon,.: ('d~t'=-', :~~:t: (\t !.'\!~~~~h~ bp,lk :il Ht. :1. t"n;tp, 6. 
~ III t!l(, \ .. ·.1:· ~~~). ~ .. t. ~ .. :l\! nh~\~, 't)n~c: ~ pa~c t,6J' 
it 1. L, l", .... .},. I ~ ~ ,.". , , '. ~.' t t . \ t'. " '... ~ a •• ' t':1t .' \, ... '. " IlOll.,.-Jd • .:-. ,\·o~, ,'~, \ - ,\. t.l"- ('1 

..: It i~ ;\ ku:d ,,: (.,dit·ii pr'ld'!C,'d by F:~inhdrd» ~,tld ditrcr~!lt fn~Hn l1}1_~' 
ta."ll: t.· ..... ,,·h l ,:· , .... I;"': ~, .. ,' .. ,7,!.,.~,:( ... ",; J~"~"l(,t~' ... ~~ \.~.)" •• \. ,,\. •• ,~ .. ,. •• ,,.. .... ,~.J ~ .••. .t ·1_ •• Jt 
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mifchief done by his grandfather Charles ~larte). He 
matlc three equaJ fhares of his moveable goods; two of 
tllefe he di"ided each in~o one and t\venty p~'r:s, for the 
one and twenty metropolitan cl1Urchl's of Ili~ empire; eacll 
part \vas to be fubdi\,idcd bet\veen t!le tntlropolitall and 
fuffragan bilhops. 1~he remaining thirrl he di\·id~d iIlto 
four parts; one he ga\'c to his children and gi311dclllJdren, 
8110ther was ti\.~ded to the t\\'O t ll!rds already gi\'en, atld tllc 
other t'vo were bequeathed to charitable ufes. It feems as 
if he looked llpon the imnlenfe dunation Ile ,vas making to 
the chure)} lefs as a religious aa, tilan as a political di!iri-
~ . 
nutlon. 

• 

C HAP. XIII. 

Of tbt" Eltt7jOllS of Bijh'Pl and .4hhfitS. 

. As the churches were become poor, the kings re. 
lignerl the right of *nominating to bifhoprics and other ec
('lefiaftical benefices. The princes gave themfeives Jefs 
trouble about the 1111nifters of t11e churcll; and the candi
dates were lefs folicitous in applY'irlg to their alltllorit),. 
rrhus the cllurch recei\"ed a kind of compenfation for the 
poffefIions £he had loft. 

Hence if Le\vis Ie Debollllairet left the people of Rome 
ill 11offefIion of the right of choofillg their popes, it was 
owing to the general fpi~!t that prevailed in his time: He 
oella\'ed in refpea to tIle ~ee of Rome, the fame as to other 
b ifhoprics. 

lAP 

C HAP. XIV. 

Of Ih~ Fjr;~~ if Ch~rles !Jlarlfi. 

I SHALL not pretend to determine whether 
Char1es ~/Iartel, in giving the church lands in fief, made a 
grant of tilem for life or in perpetuity. All I kno\v is, 

CT 2 that 
* s~" the capitulary of Charlemagne :n the year 803, art.~. B31 ufius' cdi. 

tiDIl, pagt' ~~~9~ and the ~dia of Lewis le Debonnairc, in the year 834, in 
C~jld~,tt conilit. Imprrial. tome 1. 

t "'his is lncntiollcd in thl" f(\nl()~S c~non, E'g:> L~do\'i(:u~, which is vi£ibiy 
ftlPI)\)Iititiol;~ ; it. is in Bdl'Jr~u~' t.Jlu:'n, P)ij~ ~91) in 81 7. 
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that tInder CharJeJnagne~ and l~otarius !, + there ,\'ere por .. 
feilions of tllis kinll t ,\' hich dcfcended to the next heirs, 
and were di,·ided amongll the.m. 

I lind Inoreover tIlat one part of thenl ;\vas giv~n as al. 
I"did, and other as fiefs. 

I took notir.e tllat the proprietors of tl1c tlllod£a were fub .. 
jea to the fer\-ice all the faDle as the pofTelfors of the fief.;. 
'rhis, \\ojthOUL doubt, ,,"as partly the reafoll tllat Charl~ 
).Iartel made grants of allodittl lallds, as \vell as of fiefs • 

• 

WE mull obfer-.;t", '!lat the fiefs ha,"rng been 
~hangcJ into clll!r~h l,tnds, alld thefe again into fiefs, they 
both borro\\-ed fOf!lctllir!{r of one another's natllre. l"'IJtls 

'-.> 

the charell lands )lad the privileges of fiers, and thefe had 
the pri,~i)eges of church l,lnds: Such were tile §honora
ble rigIl:s of the cnllrchcs, eftabliflled in thofe day·s .. 

-

THE order of my fubjea hets made me breai~ 
through the ordt'r of time, i~, as "to fpeak of Charlemagne 
before I hali IJlade lllention of the fanlous epocha of the 

tranflation 
... \, ~rr(3r~ b~\- hi, (":t?it~l:i::- .. in t~:\.· y~J: 8")1} 3!t_ tj. 11\ l~alnhus .. tor~~t: 

1_ p. ,~~~, - -7 ~'t: ~lj~ '·\~.l~btutlvll ini~lu:d in the cnJl- ef tlll~ LCIHl~rd~) 
tl.hlk it!. tit .. t" fc~t - -I \. 

f ~,,, ~ at'O,-c c\}fl1titnt:o!~ aa,! the c.pttlliary of Cha{l~ th~ Bald .. in lh~" 
yt'ar g-lb .. chap_ ~o. in \:iia Sp3rna~ol Rah:~iu~" (d.ition~ tOtllt- 2. p~l~t' :\ ~o ;~nd 
thilt ot rh~ y~r 853~ c!\.~p_ J :;11\..15, in th~ fynod of so:!~:')::~ .. H~l!Hiil~.i· l'dition t 

1ou''t' ~_ oa~'_ ::. I. and that uf t~ \-c.df So;' .. 3P\~(! .. \ttl!:~,~cunl .. ,-han. to. B.t!n-
.. " ,J. • ,I" . 

"u~· l,\.l.L h.lnt' .!. p~t~~ 70, ~'(' ;tan thl' htlt ("Jpitutuy e\l Cha!r~mabn~. inct'r-
ti anni, ;iff, -t~~ :tn,l 5~ Baiu[iu~' eciltion , t~nl~ 1. p~~t' ,~\ 9. 

~ ~'t' the ~:tj>~t~i.lri~s. t",-lok \". :\~_ 4~, .n:J lh~ cdi\:l ot rill,,~~ in thl' y('~~ 
R~)\.~ .. Jl"t. 8 :nh.i ,1. \\.~\~~\, \\-l' ri;~J th.: honollblc ri6h~ t·r \!,~ h.'l'~$, ~llahliihl'J 
la the i.u~c ina~~~'.,-; lS ci~f',' 1';'; \\,) \:\~~ \.~:- ... 6"'y .. . . . 



CHAP. XVI.] 

tranflcltion of the CiO\Vn to the Car)o\·ingiflf';X under king 
Ilepin : A rcv'olution, \\9hicll, contrary to I.lle n~tnre of 
common events, is Illore remarked, perhaI)s, in OllT da)·s, 
tllal~ wh~n it happened. 

rl~h" kings lldd 110 authf)ril~· ; tlj~~· ha(l ()n1l' an tmpt)
name. l~he tille of king ,~'as }lercd itJ!-~"; ,.I1at of m~~·(Jr 
eleBi\·l'. "'fhoug}l the ma}·ors in t!J{! JJI ter times fet ,\~hOtJl 
they plcafed of \he ~1Iferovingians on the throne, ther had 
!10t J-et taken a ki.lg of anotlJer race j and the ancient law 
'\~llicil fixed the cro\vn in a pal tien Iar fami "~., "93S Ilot }·~t 
effaced out of tile hearts of tIle t'ranks. rli'he king?s per
ion was a) moR unkno\\'n in the monarch}f ; but the ro\'-
alty was well knownw Pepin, fOil of Charles l\lart~11I 
tl10ugllt it ,\'ould be proper to confound thefe two titles, 
confufion \yllich would render it tlncerta~'Jl wl1cther th¢ 
new ro,·aity ",-as hereditary' or not; and th~lS \\l'a5 fufficicnt 
for hi~, w'ho to the regal dignity had joim~d a great pow
er. rj'lle mayor's autllority ,"vas therl blenc;.ed \vith that of 
t11e king. In tIle mixture of thefe two au!:horities a kind 
of reconciliation \\las made; the ma}90r held been eletli,'e, 
and the king heleditary ; tile crown at the beginning of 
tIle fecond race ~\Jas eleBi\Te, becaufe people chofe; it, wag 
bereditar~9, becanfe they· alw3}ps cll0fe in thte fame family. *" 

}'ather Ie C(>inte! in oppofition to tIle autll0rity of all 
anciellt records;t denies+ that the pope auth()rized this great 
('Ilange; and one of his reafons is, tllat he Vt'ould have com. 
mitted an itljllfiice. A fine thing to fee dl:l hifiorian judge 
of ,vhat men ha,·e done, b)~ \vhat they oug"ht to have dOllC ! 
At this rate \ve Ihould hav·e no IlifioT}' at ;i111. 

Be tllat as it may, it is \'cry certairl, that, immediately 
after duke Pepin's \TiClor)", the l\/Iero\ying;ians ceafed to be 
the reigning family. "'hen his grandfoll Pepin \vas 
CrO\Vlle,d l~ing, it ,vas only· a ceremon}' tthe more, and a 
pl1antom tIle lc:fs; he acquired nothing thereb}1 but tIle 
to}'al orn3mcllts, there \vas no change made in the nation. 

~ 3 l'his 
~ Sec thl' \"ill of CrJrlt'ln3~'1r~ :tnd tht' divifion ,,-hic:h t(~wis Ie Dcbonnain~ 

madt." tn hi" chiidrl'Jl in the a!knlbly of the ftatrs held ?t Quierer, produced 
hy (;o~dalL Qut.all popular cligcn.: vclit, ut patri luC) fuccedat in rcglli hL. 
:·~·:!ita~c. 

+ 'rile an()nyl!lOll~ chron, in tht" year i 52, and chrollic. oentul. in the y('~r 
~ ~ t 

\ I ...... 

: F:H;.·:l~ q!!:r pnil Pippir.i nl"Jrtenl ~.xcogit~ta ('fl, ~qa'tati ac fanait~ti 
/AlchJ.n~ r.l}:," ~!l\riI1~\.:m ~dV('r~ltur,- Ecclefialbc anr1al) vi" Lite fr~nlh) tunl.~ 
4 :=,,-,' '\"I..,J 

. ~ q 



BOOK XXXI, 

This I ha'·c f.lill, in order to fi:t tIle moment of the 'r'·~ 
olut'on. ttl the el}(f lht1t we mtay not be miftaken in looking 
UPO-l tllat a~ a rc\·olution wllich WdS only a c\lnieq~lencc 
of it. 

'-then Hugh Capet ,,-as crowned killg 3t the beginning 
of tl.e t;Jird rac,\ tllerc "-as a muel, greater (h;lnge~ becaut~ 
the kingl10m pai:ecl frol1l Cl fi~te tlf anarchv to fome kind 
of c. ~'O\"erllment; but wh~n P~pin ai"cen(leJ tl:e llllone. 
th~re \'·dS llJ11~" a tranfition frolll one government to a110. 

ther ot tile fa:ne n4ture. 
_ '\~hen Pepin 'vas cro"rned king. there \~as onl}'" a ch=lnge 

of raOle ; but y!hen Hllgh Cap~t was crowned, tJ,ere \\-CiS 

a cl.dnge in the niture of the thillg~ bee.ufe h}- uniting a 
gre;. t fief to the cro\vn the an~rchy ceafed. 

'\then Pepin was cro\vned. the title of king ,~as u:iit~c! 
to (I.e lligheil ()ffice ; ,~hen Hugh C(lpet w~s crowD~d i 
\\·a~ united to tile glealeft fief. 

- . 
C HAP. X\~II. 

A I,Jrlic;tl:1r Thing "' th~ El~-.'li'J: fJj-'r~ Kings IJf Ih~ f~tf',:tI Ra,:~. 

W E find by the formu.!arr* of Pepin' $ c(mfecra~ 
~iO:l, tl1it Cllarles and Carlon.at) were alfo anointed and 
b!effed ; and tha~ the French nobility· bound lllelnfi~I\"es. 
on pain ()f iIlterdiElion and excomnltlllication, nc,"er to 

ch()ofe a pritl..:et of another famii}-. 
~lt appears by th~ \~ills of Charlemagne and Le\\-is Ie 

D(~bonllaire~ that the Franks maJe a choice among the 
~illg~S chilflren ; whi~h agrees \\~i(h tht! abovementioned 
~laufe. AI~d \Vllen the empire \\"as transferretl fro:n Char
Jerr:agnc's family, ~hc eleEtiofl, \Vlliell before ha\l been CQ!l

tiitiollal, became fiIT~ple alld abi'olute; f(l tilat tile ancient 
cO~lftitut' ()n was al:ered" 

l~t~pirl perceiviug hirnfelf near his end, affcrol,]edt the 
lords both tC!!llp()rdl and fpirit ltct) at St. Denis, and divid
ed his kingdonl bet\~Jeen ilis t\\-O fons~ Ch;}rlcs and Carl~ 
In.ln. V!i e ha\·e not tIle aEls of tllis affC:lllbl\· ; but ,· .. c find 

· , .. ' t~at 
.. V,'l. ~ of the hiiloriau) :-af l'ranc(\ r.y the' !kn~ciiclif'cs, pl;~ 9 . 

.. lTt nUn p:anl .. il~ .lit~rru~ iun.bls ~'t:~~ln ill -t:vo pr~lam.1nt l"h~\!:~": fed ex 
ip!oru:ll. 'vol 5 nf the hi!l<"l!ians of i'r.lUC\.\, p~:yc 1(\ • . . ~ 

~ Ie d~( yt'~r 7(\8. 



C ,,- ~- ~ : I I 
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,,-l:a: '\-as t!lt're tranfJa(',!~ ;i1 t!lC a,lt!lor of tIle tlnril'!Jt l.if. 
to! i('<11 co!letli{lu, t,uhlithcJ b)" l'~n,~tius. t!ud into lht! \\"rit~r 
of t h~ annals of :\,:t z, Clfforditlg 10+ t~lf! obft.-r\"Jtiotl f'f 
ll.,~ ; u f: us" H er e i 1".1 ec:t ,\" i t!l a \\" t) l J 1 i Il.g S j ri fo n~ ~ J ~ 1 ~ a fn ; 6.:' 

(()fl:rcld;clor~· ; tilC!t I:e Illade thts tJlv:fiu!l '\"itll ahc \.'o:Jf\..·'~: 
of lht! nobiJi·t,-, and tlfleC\Vilf(ls tl)~t l:e Illatic it !>\- iJ~.s ;),1-

• # • 

ternJI dllrhorit}-. 1"llis pro\"~~ ~~htit 1 f~iJ, t~lat t:J\! ?t-\.)-
t - .. 1 ' • r d ' ,.. I 

}}~~ S rl~.lt 1:1 tilC It'con T~i~\~ '\"~lS ttl Cl100!~ III t:IC id!1:e 

Jdrnil)~ ; it ,,'as, propcr!~' fpCs,J:!ng, ratller a r!bll~ oi exc1~
iL011 t ha:l t llat !'f e it!tt ion. 

-l"his ~illd of elective right i:; r()nnrrl)e(l h~· tIle r~~ord~ 
c.r ,he fe~(li;~ J\lt:e. Silch is tills c~p:tuldr~· \.If aile (i:\'!fil~'l 
ot the empire m~de h~· Ch"rl~ma~ne anlong llis thr~~ ellll ... 
~lren, i;l \\'ilil'h, Cifrer lett!ing tlleir ili\·ifitJD, h~ f~~·s.; ,,, -J"hJt 
if (\ne of t!Je three brotllcrs harpells to ha\"e a fon s fal~h as 
the people filili be ,\"illi:lg to CllOtllt! a) d fit p~rfoll to fut'·
cCt'd to his fatl!er's kingdon19 Ilis utlcles fuJI) conft!nt to it.·' 

This !:)me regnlatioll is to be nlet \'''jth in the di,-ifiouS 
\,"lllcn i .. e\\·is Ie DcboOl)(tirc nl~de am\)ng llis tiJree clliJ: 
dren~ l)t~pin, Lt~\\·is and Cilaries, ill the ~·~af 8~~::" at t!:e 
~!fic!:~biy· of l\ix: )~ Cllt!peJJe; and li~e\\·lf,\ tIl ar,other:f 
(li,Wifioll! nlade twenty }'''t!ars before, h}" the j~:n~ elnperofs 

hct\,J'een Lorar!tls, Pepin Jnd LC\\'"is. \\ge Inl~" :i~t~\\·if~ 
f~ the oath \\'}llC:l Le"~is tIle SWnlll1crcr t~}ok at C(1.n
peignet at his corona:ion. I Lc:.,t:~.it fi~f "it. :i·!·tli~lt 7!UT(\', 

al1(.'lI~~ ~~ctlc 'Os l/( t:;;:) q) ~ t-: f1P01',,!!d ~, 't.~, J~ I1rom'if( -r j , .. '-I r J 

',"hat I 1:1~'~is confirmed by ~h~ afls of ~~e cOl,IilLil of ':.1-
knee*' he:[ in the year 8qo, tor the eJeaJOIl of LeWIS iun .. ..., 
of Boftln ttl tIle ki!lgdom of .;,~rJes. Le,~"is ,vas there elett-
ed ; and the principal reafon the}' gi,"c for chonfing Ilinl 
i~, that he \\'ClS of the Imperial famil~·,t that Cl1drJcs the 
t'clt had conr~rred on him tIle dignity o~ king, :.illd illat tIle 
elJlpeJ'or i\rliQ!d . had inveJ!cJ Jliln h}l the fceptre, and by 

.,. l'''n ., I" ~' .~'. • ~ .. ,), . -. r..l ... l,~_.h :U': •• 't .. 1:t" . 
..1 1. .:.", 'II .. ,. t h • , __ .. ,~.,\l'r'· f:"'l.Tn t -',?' ~~~ 
T I ,,4\.l. , ,. ~~l \. .. t~.""'l.,," ~\. ". ,,\ •• • ,. t"'~' • ,.~. 

the 

~ r t ' •• ." \' }'.' , 1 -. fn tIl," ,it (='p~tilL!~ \. c·. tnt: y\'~ti ~~b, )~~UtlUS c."u:unn: p. -:39 art. 5-
1 ,.. . ~: ,... I"· \-' .' 'l C, - t •. f t 'n" '. ... ' .. U \.d.\ •• lH. • .. 't·""L"h, \. .• l.t ... ~l... \h l _. p~~\. '~4, 

;~ tt~i~t!l;..~,' l'\.li:inll, n,l~,-' ~-.1_ ~rL 1 t, Si \l"rO ;t;!"t~!i( ~):(lrUnl d,:Cl'd,"rls h,-
. .l , " " ., "-I 

;'il~ll~US hii'~:i r"-!''il:I..'nt, Ut .• t !:\t,-r \.\j.:' ~{\h.-tt;&~ ip: .. ,il'..l\':~ltUr. ic-i ptl~H~.s ~\ ..... 
:";~~~i.., l-lr::t:r' l:p!l~\"n~l"n', It!Hal~ ~ .. x ii, \.i ::t..'ll\ ddllU1H,-=, \,)h~l ~.~ c~~,:;,-:.t ; ~~ h::t:" 
. "'1 'I' .. ···t·', ;., I . l "'tl':' l f'tl" t·····l·l)l·~t • '. ,. '...... _ , \ 1" " . \, t ~ ~ \' ~ ~ " • ~ "" 

.. C' · " \' . . ' .. · . • ~ \.,.. \ . -' 1 (\ - - }) ~ t H i ~ l' ". t' (1' l' ,\,.,.." 11 ~ ..• . ... \ - t.I ~ ~,. ,. '. ~.. ... . 1 \~ ,"\,'. ,.. , ... ,. , ! .. .., .... ... _ _ 

.. !I"~ ~t·_~ l::'l\('\ ~~~~:!\(i:'. (. n~(' Q. col. .l·:1 ~ud in 'Uunlonr~ C,'~~' ,L .. - . ~ 

• ,\\ ~~l' Inctl:\~,. ~ · .~.:, 



THE SPIRIT [BObIt. XXXI, 

the minifiry of his ambaffadors. The kingdom of "Aries. 
like the other dif!nembered or tiependent kingdom of 
Charlemagne, was eleElive and hereditar}'. 

C HAP. X"TIII. 

~ha,,!tmagne.; 

CHARLErvlAGNI.:.'s· attt"ntion was to refirau~ 
the power f)f t~c nobility within proper hound~, 2nd to hin
oer them from oppreffing the freemen and the clergy. He 
b~lanced the fe~~eral orders of the Hate, and remailled per
feEt mailer of them all •. 1"he ,vhole was united by tIle 
:flrength of his genius. He led the nobility continually 
from one expedition to anothel.", giving them no time to form 
defigns of their own, but employing them entirely in follow. 
ing his. The empire was f!lpported by the greatnefs of its 
~hief. The prince \vas great, bllt the man was greater. 1'he 
I:~ngs his chiJdren were his lirfi fubjects, the infirume?ts of 
hIS power, and patterns of obedicllce. He made admIrable 
regulations; alld, what ,vas Rill more admirable, llc took 
care tc fee thenl executed. His geIlius diffufed itfelf tllTOUgh 

ever}· part of tlle empire. \Ve find in tllis prince's laws a 
fpirit of fo'-~ca!l and fagacit)! that comprifes e\yery tIling, 
and a cert?:l force that makes every thing give way. All 
pretexts" ~';)r evading the performance of duties are remov
ed, negleEts are correaed, abufes reformed or pre\'ented. 
He kne\" how to punifh, but he underfiood much bet
ter how to pardon. He \\1as great in llis defigns, and 
fImple ill the execution of them. No prince \\'as ever 
poITeffed in a higher degree of the art of performing tIle 
greateR trings with e·afe, and the moil: difficult with expe
dition. . Ie was continually traverfillg the feveral parts of 
his vaft c)npire, and nlade tl1elIl feel tile weig11~ of his 
hand vJherever it fell. New difficulties fpru11g IIp Otl 

every fid-:-. and on every {Hie he removed them. N~ver 
prince fiad mote refolutioo in facing dal1gers ; never prInce 
knew b~}.tef hQ\4r to {bun theln. He mocked all manner 

.' of 
4 See his 3d capitulary of the year 8 t 1, page 486. <irt 1, ~, 3, 4, 5, 6, 7 and 

8, 3nd the hrft capitulary of the year 812, page 490. art. J. alld t~ ~apit'-.:. .. 
l~ry of the year 812,; page 494- art. 9, 11 and at.hirs. 



CHAP. XIX.] OF LA'VS. 

of perils, 3n(1 particularly' tl10fe to ,,·hich great conquerors 
are generally fubjt:r.i, namely confpiracic.:s. l'his furprifing 
prince \vas extre2l1cly nloderatc, of a \'cry mild cllaracter, 
and of plain filnple beha\'ior. H~ love(l to converfe free
ly "'ith the lords of his COllft. He gave wa,l p~rhaps too 
much to his paflion for the fair fex ; a failing, ho\\'c,·er, 
\Vllich in a prince \vllo al\v'a}'s gC}'lcrnc(1 b}· himfelf, and 
who fpent llis life in a COlltinual fUCCt'fliOll of toils, tnav 
merit [orne indtllgence. He ,\?as ;voIldcrfl1}ly cxa[.t il1 his 
expenfes ; admillifiering l1is demefnes ,vittI IJrudence, atd 

tention and econOlllY. l\ lathel"* might learn from 11is 
)a\\7S 110\V to govern his family; and \\'e find in Jlis capit-
111aries the pure and facred fonree frorn \\~11encc i1C der!\"cc! 
his riches. I {hall add onJy one \-\ford more: He gaye 
orders that+ tIle eggs of the barons of hi~ demefnes, and 
the fuperfiuous herbs of Ilis gardens, fhould b~. fold; a moIl: 
lvonderful econon~y in a prince, lvho had difiributed a
mong his people all tIle Tielle's of the Lombards, and the 
~nl1nenfe tle~fures of thofe liuns \VilO had plundered the 
~niverfe. 

C HAP. XIX. 

The jal!l£ SuhjeE! continued. 

THIS great prince was afraid left thofe whom be 
intrufied in different parts witll the command, {bould be 
inclined to revolt; 311d thought he fhollld find more docil
ity among t.11e cl~rg}:. l·'or this reafon he ereaed a great 
:numberof bl{hoprlcs In German)1,t and endo,ved t11em \virh 
very large fiefs. It appears b}' lOITle charters, that the 
claufes contailling tIle prerogatives of thofe fiefs, \,:-ere not 
different from thare \vhich were commonl}' inferter-l in thofe 
grants ;§ though at prefcnt we find the p:-incipal ecclcfi-

allies 
* Sec the capitulary de villis in the year 800, ;:lnd zd c'p:~Hlary, of the rear 

8 1 3, CJrt. 6 and 19. and the 5th book of the c:.pitularic" 31t. 3°3, 
t Cat>itul. de villis, art. 39. Sec this v.-hCJie capitulary, \\'!lich is a man~r

piece of prudence, good adnliniHration and cCOn\Hny. 
t Sec anlong others the fO'-lndatior. of the archLifhopric of BrenlCll, .\u tnt. 

c~pitulary of th~ year ';' 89, Bal ullus' cd ition, pa;{c 245-
~ For i~!tancc. the prohll~ltiun tG thl! king's judges ;,gainfi ~~ut('riTlr: UPO!! 

the territory to dClnand the t r~~tl, and ()ll~Cl d"t:c'i. I have faili ~~ r'JoJ d~.l 
c~l1ccrDi!1g .. thi$ in eht~ Fr~ccdin.; boo~: . 



allies of GermaJl~" inveficl1 \\"itl1 a fo\~erci(gn po\\·er. Be 
t}lat as it lila,", thefe ""ere l~)me of the Cllntri v allce I\e u fecI 
againfl the ~~xons. That which he could not expet1 from 
the indolence and fupincnefs of () \"afi'al, he tllOUght he 
might promife h:lnf~lr from the fc(lti:()I~~ attentfoll0f a 
hifl10p. Be{ide~, a \pa!lal of that kind, far from tnaki11g ufe 
of the c(lnquered pecl)lc ag:jiJl!l Ilim, ,vQuld rather Jldnd in 
n~ed of 11!S affifldllce to fupport llilnfclf agaix:il his people, 

-- .. 
C HAP. XX. 

Tht' SUC!£l/fGrs 0..; Charl~magnf. 

WHEN AnguJlus C~faT was in Egypt, he OJ ~ 
dered i\lexandcr's tomb to be opened; alld Ilpon thrir 
aIking him \vhetller 11t! \vas -,yilling they· fuould. opell the 
tnlnhs of the Ptoleln!es, 11C anfwered tl1at lle \\"antccl to fee 
t~e l~in~, and not the (lead. 'fhtlS, in tIle 11ifiory· of tI!e· 
fecoild race, ,'\'"e are ccntinual1y· looking for Pepin and 
Charlt:!nagne; \\'e \VaIlt to fee tIle kings, and llot tIle dea(} .. 

A pri!lCe who \·\·as the fport of I-lis paffions, and a dupe 
even to llis \?irtues; a prince \vho never tlncicrfiood right
I)! either his o\vn ilrength or vveaknefs ; a prince who was 
inc~pable of mak.in~ himfelf either feared or belcv~d; a 
prince, in fine, \vl1o \\?itll few vices in llis 11eart, had ail 
manner of defeas in his underfiandillg, took tIle reigns oi 
the empire into llis hand \\'hich llad b~en held by" Cllarle-
magne. 

Le\\ris Ie Debonnaire rnixing all the indulg~nce of an old 
11llIband, \\!itll all tIle lveaknefs of an old king, flung llis fam
ily into difordcr, \vhicll 'Vaj follo\\'ed witll the downfai of 
the mOllarch~;. He was cOlltinuall)T alterirlg tIle di\'ifions 
he had lIlade anl0ng l1is cllildren. And }'et tllefe divifions 
had been cOl1firlned each ill t!leir turll I)}, llis o'''n olth, 
and by thore of llis children and tIle nobi~it~,. 1"his \\Tas 

as if he ,vanted to tr)! tIle fidelity of l1is fubjeas; it \\'as 
tndcavoring by' confufil)n, fcrupJes auti eqtlivocation, to 
puzzle their obe(iiellCc; it \\~as C011founding tIle different 
rlgllts of thore princes, anli rendering tlleir tit les (lubious, 
(·'!)ecially at a tilne ,\"ll~n tllcre \\~cre but fc\v firt)!lg holds, 

ancl 



C}{.\P. XXI.] 

and \\'ll~n tIle principal blll\,-ark of tlll~horit~· \\'~S tile fCJ!
t}- f\~Orll (tllli .l~cl'ptet.l. 

"!"he CI!l~leJOr·s Cll!!~lr('nt in orJrT t\) prefl'r,"c rheir ll:
\"ifio:l', cotlrtc"i tIle c!er~)", anJ ~r~nt~d tht'm Fr!~·i!t·~t:~ 
till tllell ullhC'ard.l'h~l~ pri\"l~l'~es "'~r~ r~)r('!,"u.'\ ; ,h~ 
clergy ,';cre il.du~cli l,) \,"Jrrc,nt ~ tL::lg ,,,"llil:rl ~:H)~"," pi ~n,,',-'s 
woul,-l }lJ\~e bC,,~I1 gi~(l thc~· il~~ Ju:horifrd. :\~\)barli~ !'t·

prefellts to Le\\"is Ie l)cb\)n:l~irc) bis h:t\'in~ f~n: LC~..lr~~.~ 
to l{orr.~, in order to llayc hitn ~cclc'~'\.'·d CI:1rer~}r; ~lnJ 
tbat he had nladt! a d:viiioll ()f llis Jo~~~ni0!1S an~u~~ 1~:~ 
chilJrcIl, at'ref lla\"ing conf:"llre:l llCa\·cn b~- thret- (~d\'~' 
fafling and prayer. \'·hat deft'nce cllu!d 3 fup~'~ iti::;us 
prince n~a ke agaiI! It tllC attar k of fllpertl i ~il)n:' I!!s ('~ fv· 
to percei,"e ".}l~lt ~\ il10ck tllt~ fuprelJ1t! ;;~tlt!!~rit~· Illtl,l ilJ\'"C 

twice receive(l from th~ impriro!lnl~nt of lh:s pr!nc~, a~Lj 
from his public pcn~nrc ; tllc~· \\"al1!,»\: to ril'br&lcie tile 

~ing, dud th~)'" dt~grad~d the regal dign ~t~· .. 

-----... _---- -.--

C 1I i\ }~. XXI. 

7bc• fa"~r s:.~/':·.:7 conti::~~~J. 

THE firength which the nation had rl.cri\·t'd from 
Charlemagne, laficd 'veIl enough unl!~r Le\vis Ie Debol.-
11~ire, -to enable tIle ilate to fUllpl}r! !!s gratlrleur, allo to 

comlnalllt refpea frunl firallgers. l"hij l~rillce~s under
jlanding was weak, hilt the nalion '~as \vclrJike. ·I'he ro~·al 
authority, t:eclined at hvnle, tilvUgll th~re ft:emed to be no 
dilniI1l1tlon l'if po\\-er abroad. 

C!larlemagne, his f,tl!ler and granJfa~hcr, ~"ere fu cceffi\·e 
rulers of the llit)llarcll}-. The firft tli.ttereti tilt! a\"a!ice of 
tile loldicrs ; tI.e other t\\·o tllat of the cl~r~~" ; an(I tIle 
':hiidrcn of Le\vis Ie Dt!bonnairc, ~x,:ited tIle &!Glbitit.n l>f 
both. 

III t1je Fre!lCll confiittnil1I1, tl1e ,,"llole po\\·er of tIle nate 
\\·as l('{i.~ed ill tIle 11Ands of the king, th\! nobilit~· ;}Ild cfer.~!·. 
Charles ~ lclrlcl, l)elJill and Charlema!!'ne, J;oined fo,:letinl~S 

• ~t 

their intereil \\"ilil one at th\.lfe parties to ('hee k the ()thc:-. 
and general I}" \\·itll bOl}): But tIle Clli:\Jrell of Le\\"is 1<.: l)c
bonnilire disjoillCd botll thoil" boJic~; from tlle lint"", b\-

~ n . 
i,·hich nieans the :"uyal autllori:\, \~'a~ too milell debiii:ated. 

J • 

4 ,....... '" ~ , '., r .. \:- ...... ~ ..... ~ 
CHAl~\ 
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THE derg'" h.1J ft"afon to repent t11C proteEtion 
t h d . .' , Db'" 1 '"'d Th'" : ~'f \.. ;:' g. ;-{ a to 1.e\'-t~ le t: 0nnall"C S C HI a Ten. Ii 

p~nct',. ;,s 1 h.l\"e .. JreCld~· obfer\"ed, had J!c\"er gi\-en* any 
()t ;:l~ (~,t!'lll ldilds b:" prcc~pts to ~i\e :ail}-; but it ,\'"a~ 
:lO! iong b~:-·~)re Lo:"r:t~~ in lt~I,", 30d jlcpil' ill }\ ~jUitCl!ne. 
~u~t:c,~ Ch"J:-ie:ndgne's },: .. tn, a;lJ rc!i~~nlJ t!1di of Charles 
~!ilItt·l. ·1 he clrr~~, h~J .ecourfe &0 tl.e clllper(lT againf1 
r.ls ch:!(!r('n~ hut th~ ~henlic!,"es ilad weakerled tile au-
';:orit, .. t~le\" fu~d. lr- ·\Otli~~ii!le fome COlldcfcenfion \\"as 

~ ~ ~ 

ih~\\'nt bitt none in It~,,~ 
l"~e ci,-jt '~aT5 ",,;th ~, hich the life of Lc\vis ie Debon

na:r~ !lad llt~en embrt)i!~;J, \\"t're the {cetl l,f thofe '\,}liell 
fa!!o\\'cd his d~ath. "fhe tllree brothers, Lo~aritlS, Lc\',-;s 
3tlj C hJrl~.),. endt':~\",):-ej ~.lch to briIlg o\'"er t he nobility' 
t~ tr!~ir par!~~.. To ti1~fe tllerefo!"e who ,-:ere \vill!ng to 
fl")i r\~\ ... t !t~~m, the)- gran~ed the c htifCh tlJl(is b}~ t.,tC{~IJ! S ; 
,--. .. 1 l.. .. ~ .. .. ( .. r:. _ -1" I 
'~.l ttl"l: ttl ~Jln t,!e nOv!t ~t~r. t!~~}J .cl('rlnC~t.l the ~ ergy. 

\
"1 ., .' !'.... .. 1 .. .. ,. - h r. '" 
• e It:l~t III the CdP~t'l!arl~$,. ttlat t o.e prInces w?re 

()bii.~cd to ~'i~~ ill to th~ importunity l)f f\) 1113Jl}' delllands t 

~,r!d t:l~t ~\';IJt they '\ auld not ()ft~n ha\Tc freely granted, 
'v~s ,:xt{)r'i.:"l t'Toral thr~!:l : \\Te fee that the clergy thought 
thec.icl\·e$ n:',)'rc op~)reired by" t}~c nobi!it}7 than h}' the 
~int~~. It .pp~Jrs a!!\l, that ChCl~!es the Baldt became the 
~rc~teil et:~m\· of tht~ p~:~imor.~~ of the clcf!!\p, \vhether 
'- • ..J ~# 

he 
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he ,,,,as moll incenfed againJl tllcln for 11a\'ing c1cgradctl 
his fatlle: on their account, or " .... hctllcr 11C \\'dS the nlufl 
timorolls. Be this as it ma\· .. ,\ge Ineet ,vith -ltcontillllal 
quarrels in the capitnlariesbet'wt:en the cfcr~y who dem:md
cd their lands, and the I10bility \\'110 refufed, eV3(led, or 
deferred to refior~ them; and tIle kin,gs bet\\geen botl) . 
. The fituation of things at that time is a fpettdcJe r,~~l]y 

defervillg of pity·. \\"hile Lewis Ie Dcbollndire made inl
menfc donations Ollt of his demeiiles to tIle cllurcl1~ })is 
children diftributed tile poCfeffions of tfle clergy among tIle 
~1it~9. The fanlc llalld wllich founded nc\v abbies, ()ftCIl 

pufled clo'o"n the old ones. The clergy iud no fixed Ilate ; 
one InOfllcnt tIle)· \vere flrippcd, anolllcr tllC)~ recci,-ed 
fatisfat1ioil ; l,ut the cro\\'p. \vas COlltinuaii y lofing. 

rl~o\\-al Os the c lofe of tile i-cign of Charles tIle l~a!d~ arId 
fro!]l tllat timL fOf\.,·clrd, there \\-as an end of the difpllf.eS 
(If the clergy all(llait~9, concerning tIle refiitution of lands. 
-l'llc bifllops iIldec(1 breathed OUt j~i!l a few iiglls iil tllC!r 
rc:monfiraIlces to Charles the Bald, ,~hich we find in the 
capitular}- of the ~·ear gso, and ill the Ietterf the~l \vrote 
to I ... e\vis king of (~ernlanY't in the ~rear 8t;8: But tl1e\" 
prop()fed tlliIlgS alld. cllallell.~cd promifes 10 often eiudecl. 
that \\"e plainJ)1 fee tllat the}Y IlJd no !onger allY hopes of 
obtaining tlleir defire. 

AI~ t.ha~ cou,ld be expeClcl.l then, wast to rep~i: in gen
eral lDJunes aone both to church and !late. 1 be king!' 
engaged not to depri\1e tileir \:"'aifals of tllcir fffclnen, and 
not to give away tIle churcll la11cis an)' more b}· prlc~pts ~.\ 
fo tl1at lIle illtcrclls of tllC clerg}7 aI1d nobility' feemeJ theli 
to be united • 

... c ....... , ·'1' .. , ........ , :., l ........ , t1 · t~l'" ......... R .~ ,., ,.,.:1 ...... r ,..,' c..... 1 r ",",,\. "ll~ .t.\ ' .•. U .... ~,u.: ... 1,. lc.; •. , \(.:.1. l..1~~. ~ .. ~ ... 13 ~!')._: ... :, •• \.(). "f~ ~ t(:"} 
~'.. .... "' ... 

d-:l" capitl~lclr:· of th~ :lfrl·n~ b!y !'t·ld apud, ~~::: :':l:ta!l" 1:\ t~l"; y,'Jf 81 ~. ;:!:. 4 
\\"h('rr:n t!1t· cicrg-y r<.:.LiC'l'j th,,"'m~c-l\'(':-; ~,J ~.L·I:L1nJ ,-~nly the r~ltlu~·.: )!l t'\f \\'l::i~ 
.. ', I db'''' ,fr·'r."o' ·t· · 1. I .... :. ~. i'·\ . ".' ... ;-, l' ~ -1' .' ... · ... !.t:V 1:\ ~ ... ,1 00.1.( .. c' U.H .• t r .t,,\ L'\ It :.Jl ,)O.luJ.d.. ..~ec It ." .. 1l~ C~,)jll.!~n\i .. ' , 
(.If tht' year R51, apaci ~V~arii\3!n .. 3rt. 6 ;~:lt! ~, \\·hh:h cnJ~ElIn:. t!ll' ~J()~.\ii!!: .. 
l' 0' 0.' 1 l~· I~ " 'l~' ,. • 

any Cll'r~:- In Ult'lf h'\",~ra pO.~f.~lOn~; ~nG t~'l: .:!}~U r\:lilel!t~nl III t~r ~~o~'ar 
U .. 6 ·l°,h: .. ·, ~),' -~.rtJ·."l.11~ -, •. ·k:. 1,,,, r' .,'. ("\) .. \\ lI( ,,) 3 l(.mOl1,lllJlk ... O. , •. to 1. .. llp~H' l.!.. ..l~, u .... f1lL.·· tl.t' ~\ ~l.". attt'f 

fn lllany ia'Y.':, h3~ nut bt~"n J\·n~t·j!ed; ;}nd i!'l ~:-.,C'~ t!)~, It:ttt'r'\'hJ~n th;.: bith
or.) ath.\lnblt'J. 2.~ lthl'i111~ ".\·ro~(', :n th~' yt::lr 8:;~~, l~ Lc'~:~s king 0:' G~r!nd:1Y, 
1rt. 8. + ."-rt. t<. • 

t ~t"t.' the capitulary of th,- Yi::lr 853, ;!rt. 6 ~n3. 7. 
;. Charl~s t!1C RaId, in thl~ 1yl:od of SoiiT():~~~ Ltys t~~t iw ~1d pr~l:';~l'J fr:.! 

~: ~'" )p . .; not to iffuc 0 ut an y n1or~ ar('ce?~s rll :It!l' r.: tJ t~t' (~: ur~ h l~~,~.. (~ ._ 
: ~!da!-i ... ·~ of t!H' \':'ar ~'\~. ~Ht ~? B1!'Jfi\;,' t'di~:\..HI. tJn~·' l. I'. rJj. , ~ '-- ' .... 
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l·he (lr~a,lfll) d~pr~datit)ns of tl1e Norma"ls, as! ha·:c 
~}r('a:J~· obr~r'-~ll, coctributed grcil!)- to p~lt 3n end to 
thofe qU4rrels. 

l'he 3~-'t h\"}ril~- t>f OtJr kir.gs diminifh!n.~ e'-rr~· dcl~', both 
for th~ reaf(':1s ,!lrea~l~' gi,"en, acd thof~ \,"hi\7n I fll_tll ~i\·e 
hereafter. lr~\' th()ll.~hl th~~· had no bet:cf r~follrcc iefr. 
th.n to put tllem!e~\"~s into tlte hands of the c leTgy'. B~ll 
the clt'r~~" h~d ~·e~l~nt:'d tf!e po"·er of the kings~ anll the 
lings !lCld 'veak~n~! the ini1!l~n~e of the cJer.~\· .. 

III ,·ain did Ch..lrie$ th~ B..lI\.t. ~nd h!~ flll'Ccfft)rs call in 
tile Ch'!T\."Cl t~ fup~~ort the gate, 3!ld to p!"e'''l·:lt i:~ fli!; it: 
vain (ii,,! :he\- a\"dil the~r~I,"cs of the ~relrett lr:e ~Ot'lt" 
ha(l fJf tl:at, bot\\'~ to m~illt,li'l th;}c whicll ther ~hO,l:J hGl\'c 
~!fo for their prfm .... e-; in v~it"1 did tl.("y ende.l\·or+ to ~i\"(· 
Iln aur!lo!'i:'! ttl their la,,"s })\, !!!Jt of the CJnO~$; in '--lin 
iid they j~in th~ t'cdcf:afti(! with the ciyil pU:lifhment : 
in '''eli!l tv ,,'()\l~:elba!,lnc~ the ~ut!lOrit,. (If tIl£ COtlnl~ dil~ 
they g"'e to each blfhop the titie of tilt~:r corr.mitTaiy in 
the fc\"er.;l! prt),-iuC'es : It \vas impoffible for tt'! cierg" !t" 

.reI1c1ir the lI!ifc!lirf t}1e\- llati (!one ; and ~ terrible n1lsfor-
t~Ulet of which I flult"fpedk.. a:lOn, tumbled the crcwn ~(\ 
t' i l t"" (l ro . "n J .(, I'c':) \ ••• \,.;.. 

C H .. A.. P. XXII1. 

I SAl D th.at the freemt'[l wne !i"d 3!!ainft the' t"!'

tmy by their \.'cum, Cl.!ld the \·01!!..lls b~' thelf I~ni. Thl~ 
\\-d' 

~".J _ 
..... :.l , 

... 1 
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\\·as the reaforl tllat tlle feveral orders of tIle nate ollanc{',l 
~a\:!l olller; clnd tllOUgll the king"s vCl!laL! h.d other vaffals 
lzn(ler thelAl, )'ct tlll·~" migill be ovcra\ved by the COUll!, \\" :10 
\\"i1S at the Il~ud of atl the Ireenlen of tll(~ Inonarchv. 

1"h~ frC(!Rlen* \\"ere not alIo\\·cd at firff to \'O"t f~altv f()f 
a lief; but in procefs of time this was 'permitted : Aild I 
find that tilis change \vas made during the time tilat elapf
ccl from the re~g:l of GOiltraln to ~llaJ of Charlemaglle. 
rl'l!i~ J prove b~" tl,e comparifon thtit %~Ja}· be dralvn be
t'\-cen the treat~· of i\lld~I!·,+ fi.gned by' Gontram, Chil<lc
i)t"rt, allci ()uecn Brullcchild, and tIle :tii\"ifion made b~r 

~ .. 
Ctarl~I'lfJgnc allloof; llis chil(lr~n, as \\·{~!i as a like di\·ifion 
)~:clde b\" L~\"is ie Debo!1naire. 'l"'llefe t!lree at1s COIltJin 

;lfCHy {!e.n the fame re~uicl~ions. with reg2rd to the vaflals : 
."\nd as tl1e~" rc~ ~i:ate tile \"ery idlne P()illts, tInder a),noJt 
tile idnlC ci)"",unll1allCt~j, tIlt! f},irir, as ,.;ell as tIle letter, of 
t!l<.~f~ tlllt"tlo tfl~;}ties, are \l'cr~- Ilear the lime in this refl)cci. 

Btat as [0 '\"}ICit C()llCer,}S t~lC: freenlt!::l, there is a capital 
J:i!t:r~;l(,c. "j'he treaty' of .~ndeJy docs not fay that they 
Jr:~.~ht \"O\~ ft'alt}" for a fief; \\·hereas ,\,e filld, ill the di\?j
iiuI1S l)f Ch'l!lenlJ~llC tlll(\ Lt\\·is Ie I)ebonnaire, exprefs 
l"!dlli~s to enJpll\\'t.-r tlll~nl to '·l)\ .... teait~:a ~ 'rh~ thews tilat 
~ r:\.~,\. llrJ~e Ild~t heen i:llfl)duceJ aficr the treat~· of Ande
J}-, w Ilereby the tree!nen \\~ere become capable of this great 

- .... 
prl\"llege. 

l'}lis f!lUfi ha\"e 11appene~i when Charles !\I~rtcl, after 
tliflributinll' the c!lllrch lands to his fo!dicrs, partJ}r in fief, • 
~ull partI/ as Jill:dia. made! 6 kind of l-cvollJlicn in the 
i~uJa! 1.1\\'5. !t is ~"er}· probable tllCit tIle 110bility w-h.o 
\\'ere feizeci afr~ad!· of fiefs, found a greater ad\"antage in 
r~("ei\·in~ tIle nc\~ praIlts as a/!l)a~,u.,· and thJt tIle frcerr~li 

... J .) 

1ho~::;~~t thelltfci\"~s llapp}~ j,} acc~p!ing thefIl a~ fiefs. 

CfI .. \P. 
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7!-r prin(ipaJ Cery;- of Ih~ J/J,?niJiat;(J1I of Ib~ ft:,~J 1(tlC~,,-CI: .. ~gtS 
- ~ ·1'/ d-III I .. ~ • • ~ 1 :J • 

CHARLE~lAGNE. in the di\'ifion* menrio:x-cI 
;n the prccedin.g chapter~ ordained, that after Ili! clea:h tIle 
\"afid}s bejongit1,~ to each king fllOllld be pernlitted to re
cei,-e benefices ln their 0\\"11 prince's dvmlnion~, and not 
i!l thofe+ of anotller; \vhercas they~ tnigllt kl'e? their al-
10(1 i a) ~ ~( cl t e sin a n \~ () f thei r do n1 i n i tl n s. But 11 e C1 t1 d s, \~ 
(hat evei:Y freeman might, ar[er the death of hi~ loro s YOW 

fcal!!' in any of tIle three kiIl.~doms to ,vhonl he FJeafed~ 
as wei: as he that ne\~er had hall a lord. \\T e find tIle fame 
regtllations iTl the di,,,iii<an 'Vllich Lel~is Ie DeboIlllaire 
m~cie among his children in the year 81 7- ' 

But tll01JgIl the freemen had vo\\"ed fcalt!,. for a fief, )-et 
tIle COlInt's nlilitia was ntlt thereb\y weakellel1; tlle fr~e. 
man ,vas frill obiirred to contribute" for his al:'Jd£u!r., an,: 

t) 

to get people reail}· for the fer\·ice belonging to it, at tr~r 
proportion \~f one Ina11 to fonr manors; or eIre to proclire 
a !nan that fhouifl ferve tll~ fief in his llead~ An"l \\":len 
l()me ablltes 11ad been introductd upon this 11ead! the)" '~\"e:-(~ 
redrerrcd, as appears bjP the conilillltionsH of CJlarlen1agne, 
e1nd by tllat~ of Pepin king l1f Italy, \\phici1 explaiIl eac!! 

:I ()t ller. 
The renlark made I'l)? hiJlorians, that the battle of Fon

tenay ,vas tIle ruill of tIle monarchy', is vcr}' trllC; b~t 1 
b ~'1' \.6 

... I!1 the YfJr 8~6, bet'\9:~n Ch3rles, Pepin 3:1:1 !.e''w·i.) : !~ i~ qaJ~.:l 1,), 
(;vld;l!t ~ and by B.lluf~us, tome t. p3:;~ 439, 

+ A\rr. q. ~.1t;1.! 45J) \\'hich is agr~~Jbje tu the tr~al)" of Ar.ddy of Grc;0f:.,· 
lJf 'ruurs, took ix. 

t i\rt. 10, and thert' is no m{ntion lnad~ of lLis in th(: tr,,~3!y of .:\nd~:~~. 
~ In Baluilu:;) tom~ !, pa.~e 574. I..icl~nti:-!!O h:1b~~t uf~u.t1uiiq\l~~ l!b~r l~;\

mo qui f~ni,)renl1,oll habat:rct~ cuicum'1ue ex his ~rihll~ fratr!bns ,·olu(":·:t, i! 
~0nllllenc\:lnlli, art. 9. ~f. alfo th~ divit1.on Inaue by the faIlle crn.p~ror, i:1 
~hc ytJr 8J}~ ~lrt. 6. Balafius' edition, p:lJc 6Hb. 

;: In the \'~dr 81 \. B~\l\\fiu~' t:6iti0~\) If)111C 1. p~lse t.gG~ art. 7 ~nd 8, ~~ld 
t~:~'l of tile ·y~~lr 81 ~o Ihid. pahe -190, ~rt. t. lrr (~lnl;is lil"."r lhHll() ql~i ql;~~ 
t':.~r :~1~nf("\~ \"l:Hito~ d\., proprio ~uo, ~lvl' de alicll,l'~S Lrnrtl(,::o, habl~t ipf\.\ it .. 
!)Lr'P:lTct. ct ipie in hoftctn pcrr;~t~ flvc (Unl :~onior~ t\\O, {\ .. ii. See ~l!o th~ 
\.:'~'tuL)ry (,f tlw Vl~:1T R~'lio It~lllfl\.l~· ci\it:Oll. tOtlH~ " u;!2.': • ., I,:~. 

• • , • , ·0 

~ II' l"l" , .... ,'- -(-} I ·J,;o,., •. ,l 1'" tl).~ l'l.;. "t' .~'" 1 "lTli,~q h. hi'O~' lJ·' ·~t ' .... 1~ • \.. ~. '. l , 1 .• ~ • I· , .. ' ,J ~ . . ~. '.1· ...., , • ,. '. 1.. .., c ,. ". .. .. 

r ~':-1n q 



CitA? XXIV.] or LA'''-S. .._-
.~ , ...",. I 

b~g Je3\"e to c~n an t}-e on the UrlUJtPY' ~onrt:lluence~ of 
tbJt da,". 

Som"e time after t~.1 ~ bJtt l~. ,'Ie t}!ree b!'o! l1t'r::. Lt'!~ri, 
us, Le""is and CI1Jr!t·$, ~~de d tr~dt'·.· \\-~1~rt':n 1 tlnd 
fome ,:lalJfes \,'hie!l ml!ti hcl'''f al:cr,d" ~he \,·r~· ~~ noi:t~(~l 
f)-ficm of the t'rencIl gC\"~rnffi~nt. 

• 

1n the d~(idration+ ,,-hie.l Char!e'; m~de to :~~e r:('p!~ 
Dr that part of the t~.lty :~elating !o tht:Ol, ht' ~~,\.,~ th'ltt 
~very freeman might choofi~ ~\" hotn he F!~.:li-~(l t~'r Li, !'~r~!, 
whether thf king, or an}- of the llObi!il)". B~for~ this 
treaty! tile freeman m!~llt a'''Q\\'' f~aItv f\.>! a 6~t; t'ut h:1 

" - .. 
t;!I.:a~~um flill cvr.tin..led under tflC imnl~diJte pC\':~r of the 
ling, th~t is, ullder ,lIe cr~U'1t"5 jurifd~t!i\.l:) ; Cl;:d 11e (ie
pended l)n the lord to wl&om he tlcld \"o\\"~d feait~·. (~:ll\- on 
account llf the fit~f ,,"hi-.:il he had ob!a::~~J. .~~-:~r thJt 
treat\- e,"er\- freerJlan i::ad a ri~ht to rl~b·l"ect illS f.:l.;::~·:u:~ tQ ..., ~ .. 
the king, (.lr to all\- ",her !uid, as be t!~uug!lt prOilt·r. ·1'ilc 
quenio~ is not c(,;lcenlillg thofe \vi~:_~ iJut the!nf~lvcs tlnti:.-r 
the proleoion ot another for a tiel', Ol!t .bout tb\lfe \,. !It) 

chalJged tlleir a::odia1?l into a fief, and withdrew themlcl\"es. 
as it wer~, irom the civil jurifdiait1o, to enter und~r the 
feudal po,..,aer of the kiilg, or of the lord wbenl the) thought 
fit to choofe. 

Thus it was that tllofe ~~"ho fOTmerl~/ \vere oniy under 
tlle ki!lg'S po\~er, as freemen tInder tIle coun: .. b{'came i:a-
fellfibl'l vaflals one of another~ iin~e e\"er\- fr".:elnan mi£ht 

~ ....... 
choofe whom he pJeafed for his lord, the l:iIlg. O~ an)' of 
the nobility. 

2. If a man c~anged an eftate, which he pt)rrcff~d in 
perpetuit}" into a fief, tilis new fief could no lon~t'r be O!l

ly for life. Hence \ve fee a {hart time aflcf~ &1 ~~enerdl 
1a\v for aiving the fiefs to the children of the prefetlt pt)f. 
feffor : It was m!tde by Charles the D'\ld, one of lhe three 
cO!ltraaing prilices. " 

What has been faid concern:ng the tibert}- c\·e!}· free
man llad in the monarch}F, after the treat}' of tIle three 

VOL. II. A A~ llrothcl SJ 

.. In the year 847, quoted by Aubert l"emir~, and B.l!~:it.!:i, tu!!!~ ~~ P\:~ 
t2. Con"cnt~s apnd :\I~rt·nanl. + Aci:~unci3ti\), 

t tTl unuiquifqut' iiixr home in noflro r~~nt.) fe:li':~ln (Pl~r.: \·nL.:~~:: :~'l 
.obis, ct in nnflris flJl'libus, acc~p~Jt. :\n. ~ ot lh, (i,-~~,1r.!L\..!l uf (h~t:".:. 

i.. ,..... " 1 ~. ~. '..., .. " ~ .. -- • . • . "') .. 1 ~"' -.., .11 l' \. . l' • . , 1 - " " ~ "apltu thY 01 H.L :\.:;"\f \.."lj:. "a~ ,,>~, ,-.t. 9 :lH'-4 ...... c.~.'.'- •.• ~'~h'-, ••• L ,.-
;l·t·~r ~ •. "'.~ ... ;T'. ';. t-· _ .• ,~,.' ..... ,:'. &' "I'\'· " ·t' . ;'"' - ~". - t·' ' , m. 1 cr \.A. <..i<.:nolt .. s V~1.1(L.' .. h .. ,,,,,,,l,,l •• l ....... , l., La) ('.'d . ..k~'\ ........... ~ ..... \O'," .. ~ 

ether 91 the lame y~::; l ? ud uf tht: i~:nt; pla(t"; ~:-t. J' 
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il[t")tllcrs, ()f cl10Jfing \,·11L)ln he pleafcd for llis lord, thf! 
'-.i:l.t~, or ,il1~e (Jf the 110bilit)·, is cuufilJ11Cll b}e tIle aC1 fubfe~ 
...... "Il- • ) tIl ,t t'IPI' ,.", •• " ., .. t •.. '. 

• Ill: ht! rt'i'~n* of Charlema~~ne. when a vaffcsl had receiv
I? '''! d I:, i ! ~ g II f a lord, \,. ere it \,-0 r t II 0 n I \' a f 0 I, he co U 1 d 
!:t)t '!~~\'r'\-~rJs (i.~it 11i!ll. Bllt, under Char!es the Bald, 
thl~ \'dil~-:I,+ !iligLt f()jiu\v tlleir Illtcrefis or tlleir caprice 
\\'ith ji:lfn~i~~~; ~nd this prince expl.tins himfelf fo {hong-
1," on t~l:S !~:~:jct~: thdt l~c Iccrn~ r~ther tv ~ncourage them 
!\) Cla!O"i t~):..) !l~~rt\-, tlldil to rcJlrain It~ In Charle. 
;:j ::g .~~",:::' i ~:t;\... t(,:~f ~i~es were rather pertonaJ than real; 
~~'~tr\\".li~~~ i~.t.'\· b~(aII1C rathl!f real tIlall tlerfonal .. . . a 

C } I .. -\ P. 

THE f.une changes happened in the fiefs, as in 
the a//f),{ia. \ \9' C find b~- the C(lpitlllary+ of COlnpeigne

i 

l.ll\I,~r king Pepill, tllat th()fe '\;'00 had recei\'ed a benefice 
'roln tIle kinhJ ga\-c a part ()f tllis bellefice to diffcrel1t 
bondtn~ll ; but thefe parts \~ere 'l()t diflina. from tIle 
\\"lll,le. l"'lle kin~ re,·oken them ,4l11en Ile re\90ked the 
whole; and, at tl;~ rlea~h or t1}t~ king's va/fa1, the rear vaf
j'al loll alfo llis rear fief ~ arld a new beneficiar)! fucceeded, 
\\-ho likc\\·ir~ efrabiiihcd nc\y rear ,,"afl'als. 'l'Illls it '~a, 
tIle perfen. and not t!le rear fi~f~, tilat del)ellllc(l 011 tIle fief: 
0,1 tile ()ne ll~lh.i, the rear \"Ciffal rcttli'11ctl t<.) tile kina, be
t",mre he Wil~ not tied foren:!" to the vetil'..!}; and th~ rear 
iit .. r ft.-t urlll'{l ~ifl) to the king, hecauie it wa-s tllc fief itfelf" 
-inti llLlt a tiepcll(leJ1Ce of it. 

SliC 11 \'. ,\S tIle lear ,-ajldlagc, ,\~llilc tIle 'fiefs \\'erc during 
pieafurc j 

~ i"';'~tt,,:'r~' f"~' -\~, Lt C::~~)'-':!t~_ !tl t~1~" Vl'~r "1! 'J. ~rt, ,6. ()uoJ tlullu. .. ~. ...., '") ---... 
f.,·~, ''''''1 ;"""1.:' y" ....... ,·,q"t'·'t'l t;) c.:) "',"(.'1),'1'1· \,l,')'l' ~l)li i u1n lUlUIll " " • , • \. ...... .. " ' l .• ,. 4 ... .... , ~ ", • -.. ... t ' .... ,. • " , .•. \ :_" to..... -.1 &, • \.. ... '" \...4 .. 

. ,,: .t ... ' .' ,I," ~ I' ~ .. :. "t\·· ..• " -X, .... --:..t.( ... u~ \. 'F~ ........ ,l \ \), l .. ~ ,,', \, ... , ......... ;.. ~ ... ,[". ',. , .,.J .. 

..;.- , ~ el" t' ~-,\,'t,l~t\' ", .~' "'-1 1'" \\ .'" .". \'l"r ~ ~ :lrt • "'\ ~'\(l ." l>,~t' . ',_ ~,,, ',' . '. • , • .. " .• ,' '" ,. 'l..... ' t 1. _ ( . V '" . • • ,~, }.4 I '" 

J,,':., ' •• .!:.','\t' ,·,'n ..... 1":1 '," "" \ i'\ '\'·}.l,'h ttlL' ~i't\r .. ,'.~~thL·' \,·,th t',e '()l,·J·,,, ! ... , ..... l,' '-w, .... , ... , .. " .... '- - .. r' "........ ~.. -.. l~ , _ .... " •. ~ • .. .. .. ... 

L):":U:ll 0.:: .. 1 tr''':~' 'l.d, .h,,~"": ~.) t:l.,: l'.t 11 flti'p!h .it' \'()bi~ fit, ('~li !'l!t:' '( . 

!'-t q ,,"':-; ~.'" r:.:\·('~ l~ !'L Ll"l l~~'" ~;\i ~li;'lll !\..'7l~\H',·.~,\ l"lc:l:ll:, (iaJ!l1 Jd i:lu'!' 
:: ,~:,t~',-" p')'t:~" \t'l'!,'t ,'~: '>~'!ll. ct 1\)1 .. " tl.n~(1\,llL .. • \'t :';,(~E"O~lll!rn() c\npct 'i', 
(\'~"',t:'tl'l!~ - --.,t'~ ,."n,,~ 1),,;1 .. i~ll ('~p:\.r!t~li :tld~:n it'lli,)]'(:l" ,h.'~\pt:~l't' r')t.~:\'·~i :. 

, !f': ~ ,,' ~ ~"l, .. ~ t . 



CHAP. ),~XVl.,] 

1> 1 ear u re ; and f~J c h ,va. sit a 1 f 0, \\~ h i 1 e t 11 e y Vv ere r 0 r J i f c • 
This \\'as alrcrc(i \vhen tIle fiefs defcendcd to the next Ilt:irs, 
and tIle rear fiefs tIle f~rne. rj"'Jlat \vhicll ,vas llclcl hefoft! 
immediately of tl1e king, \vas held IIO'V mediut.ely ; anti 
the re,gcd l)ower 'was tllfO\\'ll bclCk, as it \\'erc, Olle degree; 
fometilnes t\VO, and ofrentilncs rr.orc. 

\Ve 'find in the book~* of the fiefs, that t}longh tIle 
kin ~ '~ va Ira I S I I 1 i Q" 1'. t g i ve a \ va \' in fi c f, t hat i $ , i nrc a r fi (. f 

\..J' 0 ., 

to the J~ing, }'et tbefe rear vafTals or petty \'avaf"ors c()llld 
not gi\ye alfo il) fief; fo that \vhatt\ter the}· had given, 
they lllight al\\·a)'s refunle. Befides, a grant of 111<11. kill(1 
di(l not defcend to the cllildren like tIle fiefs, becaufe it 
,vas not fuppofed to ha\~e been Inade according to tIle ]a\V' 
of tIle fiefs. 

If \ve comrJarc tIle fitllation in '~TI1ich tIle rear ,~affa!age 
\\"as at tIle tirne \-vllell the t\VO lVlilanefe fenators \v rotc 
that book, to what it 'vas under king Pepin, '\~e {]lall fiIld 
that tIle rear fiefs preferved their+ primitive nature longe~" 
than the fiefs. 

But \Vhell thofe fenators ,vrote, ftIcll general exception~ 
11ad been made to this rule, as had alinoft abolifhed it. 
For if a perfont who had recei\'ed a fief of a rear \1aifal, 
happened to foJlo"F hinl l1pon any' expedition to Rome, he 
,,,,as entitled to all the privijeges of a \tdffal. In like rnan
ner, if lIe had given m()ney to the rear vaffal to obt31n tl1e 
fief, the latter cuuld not take it from him, nor hinder l~im 
from trallfJl1itting it to his f'on, till he re:urned hirn 11i,c; 
money. III fi~et tllis rule§ was J)O lunger obferved irl tIle 
fen ate of Milan~ 

= 
C I-f A P. }:XVI. 

AnOlb~r Change ~JJI ich hal)l~el1ed in the Fit/s. 

IN Char1emagne'~§ tirne they were obliged, under 
,reat perJaliies, to l'tl)dlf to the gen(~ral In~t:llllg, in 

(fj' 2 cafe 
* Beok ;. (11:11)' t. t l\t leaH in Italy and Germany_ 
t Book i. of til~r'l, chap. 1. (~ Ibid. 
U Capitular)~ of tb,' yl~r ~.)~: :lTl. 7' pa~,,:c :3~;'. 
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C,irt~ of an\· \\·ar \,'11~true,·cr ; tlle\· Cld:!1itt~d of no e:<cuft·~. 
(lJ 1 d i f t b \.' co u n t ex e 1: ! n t ed (!: 1 \t 0 n \?" il e , .• ~: ~ 1 i J b 1 e h i III ft: I f 

£ • 

to be p li n 1 fn ~-d • E u t t !: c ( r L J t )~ 0 f t i ~ e t It l t"e t, T u tIl e l S ~ 
ITlf!J~ a rl~!lriclll(l ;-UPO!l this !tt~,\CJ, \\"hicll rrf(ued the J1,). 

l,iiity" a" it \\pcrc: l)ut of th~ ki1J,g's halld~ ; they ,·,·ere Ill) 

JJn~,'r t)t"!!~cJ t() f::rye ill tin1e ot \\-'ar, but \t,"hcn the \\",lr 
'Vd~- d~r('nfi \'C. In (}thers, the,· ~\"crc at libcrtv to 1"0110\'1 

, J 

t h ~ i r ! {) r .j" () r t {) i~ 1 intI the 1 r b u i j n e f s • 
'r'h~ cltA,tth o~- one hilndrcd thou:alld }"'rt~nc11, at tl1e battle 

;d l'Oi1!\:llcl\-, Il}::hle ti:~ fe\\~ rCfJJtlillS cf th~ 11(JbiJit}" inldg-

1!1~, t:lJt. b,- the pI i\'dte t}'l~,rrcls 9f tlleir kings, about 
t h t:! r r t' ! I) C C t i \" C t h d r <: ~ ~ t h t" Y Ill, ) U } ( 1 be li t t e r !}T ex l e r I!) ina t -
cd, ciP It 1 i. h J t t II r i r J n! bit it) 11 (l Jl d jed It> u fy \\1" () u Ide a II Ie t I, e 
tH"~I{ion {>1' , .. -helt little bl()od \ras 1'(1'£ • .:\ l~!,v ,\~a'~ there
fore ptlifed, tbJt the Ilobiiity t11()lll(1 Jl()t be obli~ed to f~~r\"e 
their princes in the \\'(Irs, unlefs it \,.7(}S to cleicnd the flate 
a g ~l in; l a fo lei gIl i i 1 \' a {i 0 11. ~'1 ' his I a" ... " 0 b t dill e d for fe vel d I 
d!; l'S. 

C H i\ P. XX\TII. 

_ EVER-l- thini~ feemcd to be infc8ed with a par. 
tlelar \"ice, Cllld to be rorruptc·j at one and tl\c fame !ilne" 
I took notice, t!lat in t i1C begill~~ing fe'..:-eral fiefs 11a(1 beell a
Ii rna t f din p~ f pet l' 1. t)f ; but l h 0 fc \ \' ere par lie u I J rca f c s, an (I 
t 11 e fi c fs i 11 f~ en era I pre i'c r v e j the i rna: u rc; 1'0 t hat i f the 
CrO\\Tl1Itlfl rUBle fiefs, flle haci fubflituted others in t!1eir 
ftrad. 1 Ii kc\\-' i fe t()(lk lll)!ice, that t he cro\\~ 11 Ilacl never 
Jii~nated the great offices in perpetuil}·.§ 

But 
* :\ l' ill I :\ t1 r fn J m, ; nth r:." y ra r 8 -1 :' . B 2 i n ~ u." ((1 i t i () n, p ~ ~ ~ 4 '1 • 

. ~ \·(linl'HJ~ ut rH~l(il:illlHP;'-' llutlrunl hnt'10. in C~i~lt~<lll~:llill" ft';no fit. 
,U,H it '<,~jt'(:h~ ill h"i''''l~~,\t'! ,11:i·, fi.i\ ntilit~itibH'jrelf;;'lt, l',i l t~·ll.) TC,~l;i i!:v~. 
:'\l <r:all1 I .\\1 ~'!~\' ~.I~ 1 (.ll:lll~l. qilO(t ;\h:!t ~K(~.j(·.·:(. ut (ll~:!.i; I'l)p:;ll~s il!i:'l'~ 

,'r"ll\ rl..l c.,~n" h'\)l'itn,\LHH \~()tu'n\:lIih:r nl'!'~ at. ,\\t. i,. i:li~L rt·"l,.' -' {. \',. ~ n '''' . ' t. 

of' S,,·(.' i~'t' i.l\\? u~ (~:l\' kin\r of tht~ J{t}111Jll~. ~ll)·\·).~' ~~:'):': ..... ::!:'i \" .... '1\.' ;h.ll~~d 
",,'" . " ... ~ 

, ) l \ 1 ' 0::'1:: • 0., \ 0 , .... 1 t ) t \ 1 "' t , t' l'l' . 1 () 11' 1). .' 1 l " t t) , . ! ; • \ 1 0 • i, . t '\ ~\ .L,',.I,l~,!\.,I."~ c.. Ie .\ .. ,.(1ll:"\ •.• \. , •.•• "'.'&l\.. 
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.... \ ~. •• \. \,. \ • \ .. ' • e " .. \... ,_ 6. ~'. \. \. ..........' ';' ,. " -' • • <" . • t , •• ( 

t .'"' , , "' " , , - \ I . \. , 1 • 1" t ,-,y \..~;.!:&,,·S A,\l,lr~t·l. (lild p~iL\.'n ~y \1~,~\.·r:li!I!C>: lloV;il t:) ~_~~\·~l'\I)nL. tn\.' I.l~ 

,0' 1, ~I·.i; ;",.,.: ." ,.-t t·",,,· ., .... '~ ..... \,1 .. 11 ··.·1· .. \ ,nt. ... ; Cltt~ t. \.:.'. 1. \. .\\.t, .t \',.' 0\\ .~ t) (,L.l ,I., \,l.1. ..... \., •• &.1, I Il&!:, •• 
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,J J I 't: • A • ~ {e. p! t II . ~ t ~ \ '.. .. ... ~ ~ .. t ,~. 4 .; ! l' _ .. ' .. " • 

h 
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g i \ .. t' "1 tot, e ( V ~ i ~ t S \.' !l1 : , ~ r \. n" a·! " : ~: ~ ': t .. 1 • S r ,,"'; ~: .. : ~ .... · : ~ 
~h~)tlid aJfo take r1d ..... e in r\·!l~f~( r,) l~l' ri .. ~'" 

\ \ • e i h d ~ I f ~ ~ p r ~II ! e n ~ ! \" t: ~ d t \ U 1 " r ... · .. ..: ~ , ! J" i l) ~l r t' ,'" :" ~ \. ,,~i ~ 

h ." h t .. I rn U t" v r ~ •• Pf t" \ ~ ~ n .. · t ' • ." ~ 11 . .. - : 1 t . • .:" • - t' '\" ,j.., - .. ... 
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lollo\\'ed, :lldt tte c!'e~[{'f~ )..\~r! ~~. t!,~ ~\)rl!'. \\ : ... ) !:":~i :·~t_ 
~ .. 

d .. t e ~. ttl, . n L. ...,' i r 1 ... ,. A"\ _. t .. . 9~" .... ; ..." .. :.. • ; ... ;... ..,. me la ... \ o. ~,c Cft)\', • ,,'- l .t \ \.' .. ~. \ ~:.\. .• 0.\\" .. -- .. & •• , \. 
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themfclv'es fituarcd t~t·t\\"~~n t ~: t· ~~ :l~ ~'l..! I: i" i I ~',"r~~\::\ ; 

alld the king's pO\\'er ""dS rettle,"c>.! t Jf til:r off ~nL~t!!(r l!':
gree . 

.:\ ""':ll"n l't .lnp .. ~~r~ h,- t;l~ rJ'r\: .... ~ ~.:t'~ ~ tl ... ~t tl'·' ...... )lln'~ ~ ~ ~ ClI t ... •• '" U...' L: •• '- \.. . r .. \ t .. "" ... . ~.. . .. ,~ l" \. ... , 
"-J .• • ~ 

bad benefices c~nllc~~\.i ttl tbeir cll~:r~ti~~, .In\! \"',:!l~ls lln~!C"r 
tllem. \ \'h~n toe cO~i!1tit's ht>l"',t!:le he!t...~d~to:·\-, the Ctlt!rlt"$ 

,'.dLits were no Il!n~er the inn:(',liil~e \,.dt:ds· of ,he kin~ ; 
all(1 the benetj~es anllex~d !O tIlt'" t:l~un~il~s ~'~re la...-} lurl~t~r 
tIle k.in~"s benefic~s; the ('0!lilt5 l!:·t'\~- r.o\\·erf\~I~ beraufe 
the \l'affdl~ the}' Ilad a}re1td~· ~tndcr ,!~m eJldu;c:J them to 
procllre cther5. ... 

In ord.:!f to he rOli"inc~~l 110·,'- rr~..l(h tIle monarch\9 \\-"3«5 
tllcrcbv' "t\"eakened l,)\\"ards t!~e enJ of tile !t~(ond ra~e, \,-e 
lla\'e only to turn our eyes t~ wh.!t h,~ppC'n~d at th~ h,"
ginnillg of the tilird, '4illen tll~ r:ltl!iii)liLl!~· ot fedf fi~f$ 
ilang the great "dfl',-i!S into {i~fpair. 

I n t r . f. • ~ .. h ' \ l 
t \\'.l ~ a Cli 11l)1l1; 0 it! ie ~ lllg~.l(~m, t fl.lt t\.' in t f1~ e .. "cr 

l'rothcrs J!Jd ~ lYe!1 G"'"!drt'S to t' It!ir ~·oun~~rr brn !ller5. 
1 he i a ~ t e r p a! d 11 U'!! J ge tv til e e f \i e r; f ~ t h ,1 t the l' t~ i.~ n i 11 ~ 
lord lleld them o~!y as a rCJr ht:f. P!ulip AUg~lfttlS: 
tIle c.ukc of Burg::!~dy, t!\e Cl)U!ltS of ~e\"ers, Boul!)~n{', 
~~t. l':iul, I)Cln1pi(·rre~ ~nd c!her lords, cecJar~J : ff'.lt 
11cnccfor\\"ard, \\'hetiler tIle fit~i \\·J5 di\"id\!J iJ\- fuccl-'iilc)n, 

" r·~ .) 
• r- ~ .'\ .. . or 
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(\f otilcr"·~tt'9 the- \\·h\.)l~ fhOt:td be helt) a)\\-a,·s of the fame 
J 

I\.)rd~ \\·;t(lt~ilt flrl\- intermeri~~t:on. Tll!l orrlin1lncc wa~ 
nl)t ~t'll('r.lr\· fvIIl)":eci t\lf .. ,i~ I ha\'c cife\\'hert.' obfer\"crI, 
it \\'~j in:p·.l!Ith~t_' ttl n1~lk~ geHer~1 orrli~~nces at tllat timt: ; 
bt!t !n~n.~· l,~f Gur cuilonl$ \\'l~rc l",,~gll!a:cli b.f tllenl • 

• 

\ V E ltJ\"e- obE'f\"~d. that Charles the Bald or .. 
J.int"d. tho!t when tht:' po4fe1fof of a great officc

7 
or of a fief 

:e:£ d f~.~l ctt iti., tie~th, the l)fnce, or iief illOll1d de\"o},"e t~ 
I1tn". !t \\ vU:,l IlC a diffictllt nlatter to trace the progrefs 
o!" tl~c abt.fes ,\·hi~ll frool t~enCe refuJreo, and of the ex .. 
Icnfi\.)n .~i\"en ttl th~t !~\\. In e~ch CQun!n-. 1 find in the 
boc..h' ~'f the lids, th2t. fC\w,lTds the ~c."ginnjng of the 
reign of :he erurervr l'o~r~d lI~ the fief~ fituate~ in his 
d,,)minlvns did not def(end to his grandcllildren ; they· de
fcendeJ C'1!1~" to on~ ()f tIle IJft poireiror~s cI1i!dren, t \\'hf) 
J~ .. d bt't'fl chofC'n by th~ !t~rd ; tfms the fiefs were- given hy 
~ kind of elet1it)n, \,·l!ith the lord Jnade among the elli1. 
dren. 

\V" e ha,"e e,=p1li~~t~, in the (e,-enteenth C!'l3pter of this 
b{\()k! in ~"ha; l!laIlnt:r the cro\vn VliiS, in fome refpefls, e. 
.. -'''. ,. ~ h ,. J r i 
~ettl\·eJ ,!~u In Ot .. ~ers ('reC":!tJr\"'~ lllloer the leconl race. 
It \V~S heredi:1T\·, bec3l1fe the kinlTs \vere a}\va,·s taken 

~ ~ J 

irom tllat fa!niiv·, ClI}d h~C~llre the childl.Pn fllcreeded; i~ 
\\";1S deClive. b~"" reJft: n the reople chofe from amongft the 
chi!dren. t\S things f~f a finlilar n(l!Ur~ 1110\·~ generalJ",. 
21 i k~. a::J ~ne t~(lI!:: c,.! Ia \\- IS con Ran ~ I \F r~~ la! i \"~ t() an~t h-

A J 

~':~ the fan'!e fl)irtt '\·JS ft'iI()\\~e~t in tIle rU~Ct'ffiOll of 
ii~f;)l as llatl beell i'llllta\\'t"li in tIle fu\.~cc fiiol1 to tIle crown. 
e'l • ~ , ,..... •• \ • ~ '" I b I 

l nIl' t~!e !:t'!S \\"{~rc trall!r!!lt~~o ~l) tHe chII( rCIl y t le 

ri.~ht cf fih:ccffivn, ;lS w~il as ()f electi()ll ; and eacll fi(-f 
\\·ciS beC{HI!e bl1tll e}t."cl :\-e dnd }-;erediiar\-, like tIle crown. 

Tilis r;~ ;,t (",f \.' !.-tlio '1 in the paron 0 i' the lord. was nc;t 
f ub fi ni~l g 

~ !'. ,,;:. l. t·· t, 
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• 

fubfifiing * at the tinlc of tIle autbors + of the l)ook~\ uf 
Jlcf" that is, in the reign of the e:nperor l',·cd~ric ! . 

.. 

C HAP. XXIX. 

T[,~ f,1m£ Su~.i(,,·'1 (fJfZl;ntJ: ... I, 

IT is mentioned in lht! llooks of tl.e fi~·f5, th'it 
when t the elnperor Con -ad fet ,)ut i"('r l~ome. till· v(1tI":tl 
in his Jervice prefente(1 a prtilioll t(> I)jln, th,lt I.e \\"l)uJ .. 1 
pJeafe to make a law, that ,the lids which ~lerl'("nded to the 
cllil~ren fl!ould defcend alfo to tlle grandchl!Jren; t\nd tllat 
he \vhofe brother died \vithor"t :pgilifnate !l<.'irs, Illi~ht fll~
ceed to the fief whicll llad bclol}~et! to !llcir CllnlJn\)!l fa-

""" ther : This ,vas granted. 
In tIle fame place it is fail), (ar.d , .. ·e ar~ to renlemhcr. 

that thofe '\"liters § li\'ed at tIle tilne of tll~ elnll:?ror 1· rcJ
eric I) that the ancient ci\9ilian~B llad al\\"a~"s 11f'C!i of ()pin
ion, that t11e fllcceffion of fiefs in a collalurJi ~inf~ did nt)t 
extend furtl1cr than to cou{!n geri;lans h}" the f~,hl'I!S fld~t 
thGllgll of late it \\"as carrie<l dS far as the fe\"t~ntl~ dcgree~ 
as b}· the new code tlley had extended it in a dirett line 
in i}~finitulR.. It is thus tllat Conrad':i !clW \vas infenilhl)' 
extecded. 

All there things fnppofcd, t11e har~ r~ading of tIle 11ir
tory or r'rance is fuflicient t(1 ill ()\\- !! t llat t 11t! perp~tu it)~ !:If 

fiefs \vas efiablilhed ear !ier in }"fallcc thall ill German,· ~ 
Towards the commencement of the reig!l of ILl" empcr(};' 
Conrad II, in 1024, things '''''ere llplln tllc fanlC itHJtinL: 

flill in German,·, as t!~c,· !~J,~ beetl ill l"ran('e tInder t l!~ 
reign of Char!c's the Bald. ''''10 dic(i in 8:-7. Bnt rUth 
\\·cre the changes made i11 l-'rancc after tIle reib" of 
Charles the Bald, tllat Cllarles tile Sitnpie fOllnJ hi!11-

fc1f 
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feif unal,:c to dirp~;~c ""ith a forei~r. i:\')ulc his 'ncont~n3 .. 
l>le li\Tht~ ttl tl~e t'lllpir~ ; anti .. in fiTle. tOtll. in HU(fh C~. 

~ ~ 

pt't'~ :ime, tl'<: r~is:lln~ L1mi!,", Hrippt"dcf ali ;ts. Jcmc:fncs" 
,,'as 110 JO:'~"r ab:\." ttl :lldintaitl the CTv\\"11 .. 

~]"I~t" \1r"{·,~k UUdt'f 'f ~nJing of C bdrl\."s tIle Ba: J produc~d 
an c~ttldl '\':_'-1~!l~f3 In the t·rcnch p~~)nJr~h\·_ But ~s Le\~--

1 ' 

15 king c:' G,-~rm~n'·, Ill.i ~rt)~ller a!~ J f0flle of h;~ fucc~f-. 
Ens, Wc'f\.' IUfn ct ~~ttlr ptlrts, t~eir &o\-ermr..:nt pr::!fe1\-~j 
• - \ 1 
1~:, \'~_r\)I !:li:C:~ I\.~~~r. 

Bu~. Wholt a.lo 1 (.1\- ? p('fh;r~ .he f!~g>J1.ltic tempC'r. an", 
ir I JJ1~ t:i'e tl~e cxprl'11io;1, t~le in:lllutdb!l;:}:" of (pint pe
Cl.!! lur !~) ! i1\." l~er411dn nJt i .. )"l, ffiJde a l~:".~~r fi.:ld lh~n th~t 
o~ t!.~ fr\:'nch natit;!1, ,lgdillii thi,; di!"pcfition of thinss. 
,\~i1icll t':rpet:1J!ed th-e fiefs l b}" a DJ.tUfd! t~nd:n~J' in fctll}-
.. 1 " 
]!l~S • 

BLf;JLS~ the ~ingdo!n ()f Gcr:r:~rl~" \,-35 not laid wan~, anJ 
~n!!ih~!a!ed, a~ It \\"er~, !:~~ thlt ot l-rJnC~t ~:. th~!t pa!"tlc
ular kinll ,)1' '\~ar~' itll \\.,hfcll i: h"d beea h~rrCirrcd b\ .. the 
N0f!1"1dnS ,i:1d Sar~cens. Tllere \\-ere i~rs rich~~ in Ger
In~~~\'! f::c.~. ~r ciries tll pltlnder~ Itts C031!S to j~(\ur. mor~ 
!11~trfl1~·: t,) get ()\·er, lnc;'e f()reits [0 p~nettdte. l"'h~ princ
es \\"hc~ di(l l~Ct fee e\"er,- infidnt tl)f~r dominions ready to 
1'0111 to piect's, held Ids n~id ot· their \"cl!T.1!~. ~!~~d conf~qnt'nt .. 
1}: l~t!d Ie [$ dcpen~!l'nce l~n tbeln. 1\ nd in ai! probt;.bi !i\)", 
if the emperor., of Germany' had !10t been obii;~d to he 
,-"lo\\"ned at Rl)nle~ and to mJk,-~ conl!n~t41 exped,i~iu!ls in!Q 
lta1,,,, t}~e fiefs \\"{Juld ha\-~ rref~rv~~(i their- crinlici\"e !l.a ... 

~ . ~ 

~ure DJ:iCh lODger ill that cou!)tr~·. 

C Ii .\ P. X.XX~ 

-,.. ,..,.," -., ,,!..,ftM". to' tf# E;M".l .. ~_.· -~:.~"'." tr_.~l'..·J·t·~y·rt ... J ,:-.,. ..... !. fA t'" ~:;' .. ".4>-
'" -. - Uwf r; t. • • p .:. ...... ,,~~ I ., ." }' - - ~ .... - •• .. :' ..... "... .A ..I N'. • oJ;' _. , ... - ., 

I -.. 1 , •. ( ;.a.~ .•• ~ •• " \..t- ••..• _~ .~. 
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~.'''''''' ... ' ~ , 
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~d bet"·~!1 elllr ~~~ the Simpl~ ~r~d the f.mp~ror Henry I, 
,,-hl' held fucr«Jt:'c to l~Qn!' .. ld. It is (·d~lcd th~ comp4tt of 
Botln .. ~ l'hef~ "'ill pr~~~"~ met il! ~ \-err~l. ,,-hich had 
bc:~n pl~c~d ill th~ 1111tlci:e of t~:! .Rhi~~ and f\'·ore ~terDal 
fri~ndfhip. Tht~ l:r~~i en :~li$ ~::~~tun Cln exceilent MId. 
if, t~~1!C. Ch~rr(.i t\lok :ne tittc of king of \\" lilil r ran\e. 
and }1~llr)· lilal of king l)\ E~tt }":-ancc. Ch.lrJes con:r~a
cl ,~ith lIle king of t~~rIU-lI~~-, ar:d not \\-ith ~h~ emperor • 

• 

C H .-\ P. , .. ~'--I 
.~.- .. '\.. . 

THE i:lh~rit;)nce of 1!lt· fidi. and the general ef. 
t~blifhme:tt 0:" rc~r fi~fj, ~xtinguil" .ed the puii\icaf~ an,] form .. 
~d ;t f~ll,!~ll gO\·~ r:lnleIlt. 1 n tte~d , .. th\lt prodigll1us Dlulti
tud~ of \"elifJ!s "-!lO '\·~re fG~m~~i\· uIlder t!le king~ tber~ 
w~rc now Oil f",w cnly" ,lU ~'r.ut.l d:.e others dt"pended. The 
lit1g~ h..l(i rc~rce d:4~" i~ngcr ~ d rett ~utll0rity·; a po\\·cr 
which , .... &1:: :0 pj r~ '!lf~)~~.'.~ h f\.1 n~ .. C~", ;lnd tllrou~h f uc 11 gre~t - ~ ~-

po~"ers, -:!ltht:f il\)p: \)1' \\ .. ~,s 1al1 Let Gre it reacJl~d it.; term. 
'ThL)!e ~r~..!t ~"aif,t.ls \\~l)Li~,t 11l) !vr.ger (l~~~"; Cls:d the)· e,-en 
m~(le u!~~ of th~i:" re,lf \"Cli1~1~ to ·.\"!:l!d:·~\,,, tlle!r obedience. 

l-he ki ng~ \It'j)ri\·~J lIt th~ir u~~~!~ine$, and reduced to 
'" .... ~1"") ..... , T 1 f' {- 1 t-
t~.e CitIeS ot \.!~c!tll~ ~ln~l .L.,:\.~I'l) "'ert: tt' l cxoc eo to tllelr 

• t l .. , I ., d" n-err·."; ti!t- t:-~e i .. re:~nt~l~ ,)!:t ~:: .. ~ ~}r~tnc 1(.'5 !l)\) !:lr, an !11e 
llccld" \\'\15 \\"it :ler~\.i. . ~ ;;~ kin~\ ~\):l. rO~lIl} itf~if ,,"ithout a ,-
d~nlerllC'!, ~IS tlll~ eII:p~:'C ~~ =it ?re!ei:t... "~'lle ~ro\~n ,,"as 
the;-efl.)r~ bi \"e n to OIle (:~f t ~! ~ !!!!.!l P("~ t?n t \- a lrclI~. 

""1 ,.. • ~ k' -l 1 · ~ tl~ ~"\.orl!:JliS ra~-,!g(,~ ,,!C ·1:1g, ... l)(~l; t le~· came In a 

kill"l i.}f L,,-la:s l.lr rli13~~ \"t· H~'r~,eJl:crcd tile n10u{hs vi ri\·ers, 
and t ·1 i \ I t r 1 e C i\ 11 n t r \ - \ \" .. ~ i ~ t' 0 Il b ~ ~I t !. f! \.1 c s • 1" he CIt ~ e S 0 f 
() t 1 l 1) .. . " •. 1 d r h r!,.\._ln~ ~ ~,~t , ~·r~ "! •• '. ·~'~n ~ ....... · .. ,~ p'un ~r-'r'" 0 t ~t 

... '- .......... "' " " .. " ,. 6. ,~., ~ p .. 1" ~" - .. \. t ,.......' ~ ., # 1 '" l " • \:. ~, 1 M 

t ! l t· \. ( (\ ti ! J n (. t .! 1..1 \. an (" l' r ~ l r! ~ 1 t: r, e: t ! ll' r l) II til e S e in e, 0 ron 
, -r' '{' ell ,"}" .. 't~e .l..vtl~. 1 U';~l ,,~ptt, \\-l~O \\·.13 fllJi t.lo !" 0- t lott! CIties. 

11~!d 
T·" ": . ... (.. .... t , , ' ,~ ... ~... , .... ,. '\ • ".. - \ ~.' ~, ...... '" _... , .. " • • \ . 1 ... • 

• ~ : •. ~i.." '" _ ... '\ ,.. ~ 1. t l _" r I • ..-. n .. .. ~" ..... ~ . - ..... "\" '" ...... "'. ..."......"...... . ~ .... .. ~ ",., "....... .... ~ ~ ...... , ... '- .... ".... :-.......... . 
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heid in l1is han-J i t1le two keys of the unhapp~7 remains or 
the kingdom; t~le crown was conferred uporl him as the 
(lIlly perfon a'-Jle to defend it. It is thus the empire was 
afterlvards given t() a f;lmily \vhofe dominio:1s form fo 
i1rong a barrier againii the 1""urks. 

1'he empire \\gent from Charlemagne~s fami~iy', at a time 
when the inheritants of fiefs was efiablifhed oniy' as a lnere 
condefcendence. It even appears, that it obtained much 
later among the Germans than amollg the t-rellcll; \yhich 
,,"as the reafon .Jlat tlle eJnpire. con.idered d~; a fief, \\'as 
eleaive. 011 the contrary, \\')len tIle cro,vn of }"'rance 
,vent from tIle family' of C'harlema(~ne, til(~ f,efs \verc real .. 
ly llereditary in this kingdo:n ; and the CrO\VII. as a great 
fief, \vas a!fo herrditar~". 

Bnt it is \'cry wrong to refer to the "cry moment of this 
revolution, all the cha~ge~ \\Fhiclj had a1r~ady happened, 
or happened afterwards. '-[he \vho)e was reduced to two 
ev'ents; the reigning fanlil),· changed, and the crOlvn \V2!l 

united to a great fief. 

. 

C H 1\ P. XXXII. 

Some CO~£r;U!"nct'J 'if the P~rpetuity of Fiefs, 

FRO l\i! the perpetuity of the fiefs it followed, that 
the rj(Tllt of feiglliorit)9, or p·:ilnogelliture, \\'as efiablilllecl 
among the french. This rig.ht was quite unkncwn under 
the firfi. race ;~~ !lle cro\\·n \vas divided amollg the brotller~, 
the allu{/io/ \.\~ere divided in the falne manr.er ; and as tIle 
fiefs, ,vhethcr precarious or lor life, ,\Tere not an objea of 
fucceffion, neither could tIle}' be of divifion. 

lJ nder tIle feCct1d race, tIle title of emperor \'1hiel1 Le\\'is 
)e Debonnaire enjoyed, alld ,vitIl \vllich he 11onored llis 
elden fOIl Lotarius, made 11im think of giving tl1is prince 
a kind of a fuperiority over l1is )~ounger brotllers. TIle 
two king~t were obligc\l to ,vait upon the enlI)eror e\·e .. 
rv }~car, to carr)' hilll I)refents, an<.i to ffCeiY"e muc!l 
greater from him j they were to confult wi:11 him upon 

(" 0 Inn 1 () !1 

.. S,"c th:' Slli( 1~\\·, ctnd the L~\'.' or thl' Rip\\~n,~:'~ in t~~\. .. t~.tt,." of t!1~ ~.l1()(ta. 
t ~t't' tbc capltutny of the Yl'Clr 817, '\vhi\.h (ent~\ill~ th~ tirit JiYliiotl lnJd~: 

by lcv;i~ It' lh:bOHairc ,1lnon~ hi,(hilJ:~~l. 
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common afT,lirs. Thi:; is ,,"llat i:lf pireJ 1.!)!Jriu~ ,\-ith t!lofe 
pretences \vJll('h met \,-irh fllCh beld fucc,:is. "Yhe:l .\~(\. 
bdrd* \,"rote ill fd\"Or of th:~ pr:n~e. il~ a!I~.Cf"d ! h~ (em
peror's own regllltttion. who - hd~l <i~t·.)c!Jred·· L~td.-IU' to 

the enlpire, aftt~r he hJd r:-onfulted the ~\Ia.:.~11t~· h)- a !!!~"l·~ 
da)"s fail, and h}" the ~ cl~braJion :~~" the !:l)~~" fdC!"!!1:'tJO~: 
after tlle nation had f\\-vrn aiJeniance ttl li!~. \,9!'ll"h Ih~'" • . ~ ! 
could not ref u fe ,~' it hOll t pelj tiring ti)~nl t~· 1\-e5. a~l~~ Cffl~r he 
had fent LotaritlS to R()!nc tu bt' (,tlnnrn1t'(I h,- the pope. 
!-I e 1 J l· S a {l refs \ l pot 1 a I! t h ; ~ I and r. n ~ tJ fli") n h ; ~ rig h t 0 f 
primogeniture. He fJYs. indeed, that th(" emperor hOld de
figned a divifion amo~g the }"()l1n~:~r hrothrr'~ at!d th~t he 
)lad given the preference to tile ciJ~r; Ptlt fd~oing he had 
preftrreti the e!tler, , .. -as f'lj in~, <it th~' fc.me tinle, th:.lt Ile 
might ha\·e preferred hi:: ~~()nll.~er llr\): her~. 

But as foun as the fief$ \\"ere bl!Ct)n1C her~d~tcln", the 
riaht of fenioritv ,~as elldblifhed ill t\e fuccrflit):l ~t tile 

h J 

fiefs; au(l for the fame reclftlll i'l that of the t:! \.)\\'11, \vhicn 
was the great fief. 1~he ancient Ja,v of diviiiOtlS ~·,,~s n~ 
JOD(1'er fubliIlin}! ~ tlle fier~ bt, ;U1! clldr~e..! \\- ith ;l fer\" i~e b ~. » ~ to.;. • 

the polfeffllr mutl ll(l\"c been enc!bleJ I() difLhar;.!e it. l'he 
right of prilDogeniturc \\-as {'Il.lhji!he.d~ and tIle r~J!:")n of 
the feudal iaw -'fl)fced tiut of the political uf ci .. ·il Llw. 

As tile fiefs defcenJed tL' tt.t.- (l:i!dr~n l1f {h~ poI[l·f[\.)r. 
the lords loll tIle Jiberl!" l)f difill)!ing ()f thenl; dIld~ in ()r
der to indemnil\- :helllielves 011 tl1(1t ilt"l:l1UIlt, tllt:\- citc.th
liihed what the\' rah·J the r;~~t \.--.f rcd::m?tio-l, ';"hereof 
mention is ma·{c in Ollf c~llt;m$. w h~l h .:a fir!t '.\- J.:> p.ud 
ill a direa JiBe, anti bf liL~~C (am~ ~ttcr;\-Jrd~ tv be f,.i(i 
011 J \" ina c u ) I d t C 1- ~t I !! I: e . 

i""he fiefs ,\"erc [t;l)!l re,~dere(l t:-an~r~r!1~)!c to firClnaC"r5, 
."') 

as a patrif110nial cJ1J!e. '1'i:i~ ;,~\·e r!!'~~ to l!lt: r!~ljt ot tines 
of alienation, \\Oh!ch '~"er~ ei!~iJ:rtr:eJ ~!rll,-,tl tJlrl~i!gh()u£ tLe 
Wilt)le ki!l~dom. l'llcf~~ ri.~:Jlrs '.t:ere ~rbi\r'4r\," ir; the l~l-
ginning; but when tho prau;ce Cl gLmli!1~~ t:."f~ pc:rnH:
Ii l-ns \," as becunle g~!J<:1 tIl I ~ ~;e}· \'''i:fC fi XCtl ill t.: \ ~:r}· J i (-
trier. 

~l " I · 1 r l' ... ~ l' " 1C rtoT,lt or r~~emt)!:\.ltl '.,·35 to be ~~J>,. :: \.'~!C.l cti.:~n~Te n r . ~ 

of Jlcir, and at firfi \~as Pd!J e\"Cl\ ill ~ ~:r~'(t : :G~.J.. ·1 h ~ 
llil);l 

... S ~ '"''' 1,;.. .... .) \ ~.. ~ ~ ... ~ .. '" • \ • 11 .... : --.. •• 'to ~ • • ~" r" ... ,. .,;... , .; l ;..! " \.... J 1 • ~ ..... \ \. • \.. .. "... ..~, l. _ 1... ,,~ .' ..... t ... • ... ... .. '" \ '_ \,... f.)... ", ... ~ (flo .. '. .. _ .. . '.... ..... .... ~ -
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mott g~nfr31 ,.u jJ,tlm Ilad Ii x~(l it tf' one ~·rar' s i nC0111e. 

Tll:s \\iaS L~'r!henfom~ and iltc(ln\9('nlcnt to the \·d{frll. dud 
antell"!' in l.,ll.e r;H.~drH:e~ tIlt.' hl·f itfelf. It \\"as (lt~t"11 a. 
grt{,.j* if! t:.e act ot t~\'JI1~~C~ t 11~lt the 1c.1rct fll()llIJ no IOflh-
~r denl:tnd t!:OIC theiu C! ctrtc:ill fl~n1 of Ifl()Il P )· for the I~-. 
dt.-mptl(ln~. \,·lli<. !)~ b\" til~ cildl~;'Jf'~ in~id('nt !O JUO~1~\'t be. 

J -:> • 

carr:e aftcr~.\"ar~!s ot Ii\,) r."1d!lner of i:nportdncc. ·1'hlIS the 
rig!lt of red~tllptiol1 is in tlUr (tl\"S reduced dillluIllll n~\th
ing, ,,·~h:le tll~t ()t' tile fill~~ of ~llt:n~ui,Jn is C'l)nt,nlted in it~ 
fllil e!\tt!~t. .t~S this 1 !~llt ~olll~!rlt·d neither the ,"affJI Ilor 

I11s ilei!'';t but \~"d~ d lor~llitl)lIS c~fet \\T}lich no (1ne \\'"as 0-

b!rge"i to fc)relee or expctl; theft." kinds of fiipuJa'i()ns 
"je:e net l.iad~, alld t ~le)· ~Oll ~i!lueJ tv PJ}9 c: ("crlain part of . .. 
t~lt' price. 

'\:"~.l':1 t:~e fit'fs ,,'"ere for lift~, they' COil 1:.! not gi,-e a part 
c '"l :~ ?f .' 'I-l"r ~ ~.I."~'· 'Y'~ fi~f .. f .. ~ . I J (?) ' ....... t ~ t.tl .. ~l\ \0 L. pc..:rpt .. ,. " .. a~ ,1 ~ ·_ar & t l, L)f It \\ ()ll lJ 

L • ........ ..,' d t h r.f a lJ;..l~·e .. ·t"C!l 2tilirtl. t!::!! d ~)~rLJn \\~aO!lei on. \ .. t ~e Utll ru 
: J 

of • tt}i!1g, ihou!tl t!:fpofe \Jf t}1e pr(>peity of it. Bllt as 
Cot)!'! ClS th(t" b~callle pelpftt!;li, tllis \\,·~.~t permitted, ,\9itll 
f(l!!~t! rrnr~r~i~i'~ m~llt~ t}~" t;le C!l!tonls.';' \\'hich \vas \\"hat . ... 
thc~" c~rl difn)elll~'~ril!g of their nfi .. 

''the r-erp~tl~ity ('t ('il~ ud~ haying efiabEfhed the right 
~f reJ~!llp~~llU, ~!~~ d-~ll~~~~ers , .. pere relHlefc(l cJpable (l! 
fuccet-dillt .. ~o a fiet .. in cicf,tult of m~!Je iii"uc. !f'l)r '\'~H;ll 
t:!~ ll)r"i g(t\'~ tll~ i:~r tt) jlis (l~tli;i~tt'r .. he n1tllliplied tIle 
c,~i~lI:' o. iils r!i;11t or rl\l~!lli-'ti'Jil~ becJu Ie tIle 11'Jllianll \,,·as 
obi :~ed to ')~1~' 1 t as \\~l'! I dS t llC \\. i tc. § 1"11 i s ret~n lation 
("ul:I~1 It(lt tclKe pia::e in I c~:.rd to tIle Cf(}\\"ll; for as it \\9as 
l!t>t h~·!d ot J!:y Ollt', there could be no right uf redempioa 
{)\~f'r It. . 

• - '! .,' f \" ... 1 1 .. \~ f T 1 {" 1 1 1. ~1 ~ l hl US: 1 ~ l e:'" 0 \ 11 ~ 1 d m ,r () u n ~ 0 ( ) tl 0 tl e: (l) Q, 

not lu(ce,-d- ttl lh~ ,"'c.ltin~\". .&-\ fter\\".trtl~, Ele,-tn()r fucceed-
e.:J l n A \ ~ ! Ii, .1 i r;(~ . d r: t l ). iH hi: d i ~ t U ~ l' r Il! i.1l1 d Y ; an ci t 11 e 
.-: :·t 0' li).~ r .. ,;",,,f!:·'l I\~' f ..... '}I" 1~"Cll~~(t [') \vel" I C 1llb i l'fll .1!.,.! l •• '- &"it.\.\. ~11Ja '-'t ~,-.it:l _~ 1.. J - L" J 1 (. .. 

e ,} i n t i ~ 0 i~' (~J" S. ! ~ I d t L C', \" i $ t 11 e -).-u U II h' :i! l L r h! s d i \ -l) r c c 
!-r\.)!Yl l',!\:J!:,-)[" ll! ld~ r~o !lin~,"'~!i~',=- ill rettorin~~ C,.nycnnc t.) 
i:~'r. Edt as rht'!~ l\\'() L~i~ lnit~!:~ce$ !0:~t)\\'eJ Liofe to the 

~ "II ". j 

.If \:.-, ," .; ,."."".:' •• :,- .. ~.,.' .. "" ... '.' ••. ,.,,' '''I.', .. ,.' ~ tl", ·-' ... ····e~·' '"lC' ;." .l,\~ , ..... -:.1 ··r h(,(,"· 
..' _. 'I " .. _ .... . .) l.. . I\'" ~ r • -. ... • '" ", ... " ... _. 1.,",1 " ...... , " ,_ ="-

..' , l.. ..... . ~: ... ~ '; , ~ .. ' -. ' ! \ ~ ~ .. \ ~ • ," ": t . ," \ .. ~ .... ~. -: ~ .. 
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Erll, the ~ener~) la\\" by' \\'hicl1 tl1~ '-:f':nen ,\·rrr. ('~11ed to 
tIlt: f u ere fli.)n ()f fie fs, mu fi lid\' e been i III rod ICC;! mu c tl 
leIter * into tIle Counl\· of 1"ouloufc, tl1an into the other 

Pro\·inc~~ of t be ki llr.clonJ. 
\.' 

The confii~qtion of f~\·eraI l~in~donls of Et1rnp~ h;}!i fol-
)o\\-ed the attlldl fituation, ill Wllich the fiefs \\yere ,\,11en 
thc)fe k j ngd()ms \\~ere founded. l"ne \V()nlen fucceeded 
neither t() the cro\vn of t'rance, nor to tIle elnpir~, becJu[e. 
at the efiabli fh Incn t 0 f tllofe t \\,o m{)narchies, t :)~\~ ,\yere 

~ 

incapdblc of fucccedin.~ to fiefs. But they fuccecded ltl 

kiutTJorns, \vhofe eflabjtihrnent \\"as pofierior to that of the 
perpetuity of the fiefs,fuch as thofe founded by the conqueRs 
of the Normans, thofe l)}' the conquefis made on the 
1\100r5; and others, in fillet ,\·hich beyond tIle limits of 
German)~, and ill ldter times, received in iome meafure a 
fecond birtI1 by· the efiabliihmetlt of Chfiflianit)·. 

\\'hen tIle fiefs \\7ere at '\7ill, they were gi\1cn to fncl 
people as \\7crc capab!e of doing fervice for thern, vvhcrc
fore they ~tvere nev~r befio\ved on minors; but t ,\,hen 

,; 

they' became perpetual, tI1e lords took the fief into their 
o\vn hands, till the pupil carne of age, either to increl!fe 
their OWl) Ilrofits, or to bring up the pupil in the military 
exercife. l"llis is \\7hat our cllftoms call tht guardlanjhip 
f!! II noble/r.an' J cllildrel1, which is foullded on principles 
different from tllofe of tlltelage, and is entirely a difiincf: 
tIling fronl it. 

\Vhen the fiefs \vere for life, people vO\,led fealt),! for a 
fief, and the real dclivp.ry which \vas made by a fccptre 
rccur~d the fief, as it is now by homage. \ \,? c do not tlnd 
t.l1at the counts, or c\"en the king's comlniifaries, lecei~·ed 
tIle 110mages in the provinc~s;. nor is this funBiof1 ttl l)c 
lnet "ith ill tIle cl)mmiffi()ns ot thofe officers., ,\,11 icll tla\; c 
beel} handt:c1 dO\\7n to 11S in the capitularies. rl·i~e}· [onlc
times illdecd tnCide all the king's fubjetls taI~e afl oatIl of 
allegiance; t Dllt tllis olltll \vas [0 far froIn being an llonl-

:~ :\(ofl of the grcdt f..tmiltcs h~ld their particuL!lla\\- of fll,:~{E,)~. ~..:~ 
·\\,h;1t ~I. d~ la Thaulll;)flicrc ~a)s cO!lccrnitih th~ f;)n~i~ie5 of H~rry. 

+ \r~'J\~,-~ in tr.c capitulary of the yC'ar 8,7, apqJ C,Jri::n(.~A~!"!., 3rt. 1 ':,)' B .... 
tufius' edition. tonIC 2, p, 269. the IllOnll'i1t i:l \\ r.~\~h dl~ killi~~ <"~'i~cd :~1C 
ficf-; to be ~jlnillillt.'r··J in nrch:r to prc~erve tlH:nl t, ~ tr.~, If};:!!)L. ; ~~;l l \:J!IiP:~ 
r II 1 h ' ,1 'h' I . h l ' , re; l)\':C'4 r tn~, lor\~:~. ;;nct \\' .Ie \ ~a\'c n:~ tn ":; .. ~t \\'l' 11..1\'( ln~~l:h..,:l~tl t'1 
the n;i;ril' nf tht" gU;1rdlJf,nlip of a nob!v1nfln'$ C 1iL!rr~'jl. 

t '\', f~I'" t~'t: t")'''''1"l' t·"r'('{ ;11 tll' ''11 r"'l"');':':ll'" or .11 , )'(".lr S~~ c...-l , .1 I I \ I 1. I ~..I •• L t, 1 , C .... \. "" ~l • '- _4 ...." ,~. ,~ ." ...., • "I ~",-;i ,. , 

_1:,.... .i'·'l 0(.1. ... · )car C -J ", .• 1-' "'I,d otb'" ..1.-. \J .. ,,\.4 ,\.I;L 0;';.: \.u \.. .J ~ 4 .t.; • .). 



~gc of tilt: f~n~e 11~ture as t!lofe after'vard~ efiahlifhed, that 
i~l t!le latter t lIe O~~ll of 31 :egiance \\9as an * aclioll Joined 
to !.,)nlagc. ,,·ilich fumctimcs follo\\'ecl anrl fonlelillJeS })ce

ceded it, but did llot !ake place in all Iloma,~es, 'vas I(:fs 
folenln tllJn Ilo,nage, and quite a difilnEl: thing from it. 

l'he counts and ,.lIC kin.~·s cOlnnlilfaries rnade thofc \'af
f~ls,t \\~hofe fidelil)- ,~as fufpeEled, give occafioIlally a fe
curity· \\-hic!l was called ,fir1nitlls~· but this fecurity could 
not be an homage, finer. tile kings+ gave it to one ·C3noiher .. 

i\lld if the abh(lt Suger§ nlak~s Itlcntion of a cllair of 
DagGbert~ in whi~~~, according to the tefiimony of antiqui
t,·, the klP.~S (,f t ranee ,"ere accuflomcd to re('~ive the 

.' v 

11om2~e of the nol)ilitv; it is pJJin that Ile employ's here 
the n~lions and lanru~ge of h~s own time. • Co> ~, 

\\~llen the fiefs tlefct'Jl(led to the he!r~~ tlle acknowledg-
ment of tIle \~afTaJ, \\~hich at firfi \\·as only an occafional 
thing, became a r~.guiar aEtion. It \\·as Ir~ade in a more 
:I'Oieuln manner, aGd was attended \\·ith forlnalities~ becaufe 
it \\·as to be a mOflllnlcnt of tIle reciprocal duties of tIle 
lord and \'afi"dl througll all fucceeding ages. 

I fhQtl:~j be apt to think, that tllC llolllages began to be 
eftabliIllcd under king Pepin, \vhiel} is tIle tinle I mention .. 
ed that fe,"eral t)enefice& \vere given in perpetuit)T; but I 
illOllld 11Qt ibink tilUS witll0ut precaution, and OllI}p upon a 
fnppofition ti:~t tIle ~1\ll11or., t:l' the ancicIlt annaisil of the 
Fr«\}lk$ \\~efe i!Oi ;(;f~~~t~.-ltlt l)fe.~ellders, ,vho, in dcfcribing 
tllt! at-t of ff'.lJty perforIn~rl by -r'atIilon duke of Bavaria to 
king Pel>in, ipoke~ accordillg to the ufages of th~ir 0\\"11 

tlDle • 

.. ~!. (l:1 C:-:n :.~ .. in !ht '\'0!\1 hO!T1irann, p. 11 (3, and in the \\"ord fidel itas, 
"" . ..1- t .. cit~~ tht" (h~Jt~r.\ n!' t~ll" aUf!t~nt ho!n~~L"~, \\·hcr~ th~'h: altfcfC'llC\"$ arc t .. . 
f\)~:a"i) and a \"r~1t nunl~!' of :luthor!~i~$ \\'hich 11llV be i~~n. In l)avin~ 

:-"\ 4 <I .. , 

th)Hl:!,,::~' .. th~ YJ!t~ll p~:t hi.,11llH.i iiltv tha: vi" ni:\ lorti, antI tonk hi~ oatil; thla 

,~:~~h t\t· fC:,llt\- \\'~~ nlaJ\~ h .. · :\\·l·ar!ll~~ ~)n tht' !'"O(lJc:i~. 'rh..: hOlnJ!!:\! \,'J) th';--
• • ,") ,-1 , • L 

i,):'!ll·,·\.\ k!l~'t:liil':; th~ (i}:1 ~·f ~,"':~:t\· !t~n~ll~'~' :\on~ but th~ lord cOl.lei n~-
c: .. ~\,-" h~n!~~,,', but h~~ u!::~\.·r, .:1:,.;}~~ tJkc l;~~ OJth at' f'·Jl~y. Sc~ Li t tl\'l0!1> 

{\.((. l}t ~lld ll!, \.)i h\\lln~~·" ~L,H i\~ ~~lh':ity ;tn..! n())n~.~~:.", 
+ (J~:t~~:.~:-.\.·~ uf ('!~:~~~::i th~ !):\:_~, :41 86.), p('lt r~Jit;..anl a Connu~ntibu$, 

~ ~ :. 3' D.l; i. ~ : ~ ,,' ~ II i \. i cJ a ~ l' 3 ~ ~ 1 -! j . 
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C H ~\ I). XXXIII. 

\V HEX the fiefs were either prccuious or fll; 

life! they feldon} I.ad ~ relation to allY other than the pollt
ic.l laws; for \\'}lich reafon in tIle l'i,-il laws of thofe t\\·o 
times there is '4"er}:" little mention made of tIle Id"·S of fief"!-. 
But wllell they were beCODle hereditJry·, \\"Ilen tl.t:rc ' .... a~ cl 

po\ver of g!\'oing, felling and bequeathing them~ the~· ha<1 a 
r~Jation tllen ~oth to tl1e political and the civil Id\\'s. l'll\! 
fief~ confidercd as all obligation to tIle militar~· fer\·ice~ rle
pended on the politjcal la\v ; confidered as a kin,,1 of com
mercia! property', it depended on tIle ci\-il Ja\~. l'll:s g~\"c 
rife to tt.le ci\yil la\\"s concerlline fiefs. 

"'hen the fiefs \\"ere become hereditar)", the ia\vs relat
ing to the order of fuccetlions mull ha,-e heel1 reldti,"e to 
the la,v of the p~!"petuity of fiefs. l~hus this rule of tIle 
French la,~, fj'ta/ci cif 'Z-'lhtTitants do lIt'! t!.jc(nt/,-;f \~as ef
tablillied in fpite of tIle Rorran and Salic +la\\·~. It \\"~S 
fleceffary that the fief lhould be fer\"cd; but a grandfather~ 
or a great uncle \\"Ollid have been \"er}" bad ,-affals to gi\'e 
to tIle lord; wherefore this rule took place at firIi c,nl)~ in 
regard to the fiefs, as \\'e learn of BoutilJier_+ 

\Vhen tIle fiefs \\'"ere become hereditar\·, the lord~ \,- 110 ., 
\ver~ to fee thelt the fief ,vas ferved, inf~jled that the) 
daughters who were to fucceed to the fief, and. I fancy': 
fOlnetimcs the males, fhould not Inarr~p \vithout tllcir con
fent ; infornucll that tIle marriage contraas became, ill re
vpec:1 to the lords, bo[~, a feudal and a ci\yil re(Tulation. III n 
all act of this kind tinder tIle lords infpeaion, rcguldtions 
\vere 111a(ie for tIle futllre f uccef!ion, ,-.itll a \yiew that tIle 
fief might be [cr\·ed b\' the heirs: lIenee none but the no-

u ~ 

bilit}r at firfl. 11ad the liberty? of difpf:>ung of tIle future fuc-
cefIiol1s 

-¥ Hook 4- d~ f~uJi:i, tit. 59. t In the tide of (!llociiJ. 
t SO:lllne l{ural~~ book 1, tit, 9(; .. p. 4·l7· 
~ .. -\(Ort\ills ttl ~n ordin~nct: \)f St. Lc.·\\'\S :,1\ th~ yt'~r 1'~'1('~ to f~"tth· ~f'~ 

(UnOlll~ of .\n :ou ~nd ~·I?t'·~·_ thole \,-ho fhal~ i~J\'~ t~e (arc of dw h,'l 'c~, 01 :t 

hef. f!1::U L ~ \< kc ~ir~:v to tLt; lord, tha\ Ihe (l~all not lx.: Inarricd \\"lth0 ~t b. i ..... .: . 
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ttffi~ns !~ .. m~Triage contraCt, as '* BO}fCr and t ~\ufrerill$ 
l-.ve juill)· ubfen-ed. 

jt is fl~~jefs to mtntion tl!tit the power of redemption 
founded on the oid right of t!l~ reldlion~, a olyllery of our 
ancirnt F ~nch j!lrifpr1ldellce ,,-il!c-h I h~\-c 110~ now time 
to unfold. could not lakt p!-.\ce \~ith regard to tile fiefs t~ll 
the)· \\-ere hecome h~redit4try. 

•• ,~... 4... niT ~ ,.. I J. · ---'-
~ • Q ... :l m.. • -' I , l.1 ,. • .; + • • • • • • 

1 finilh my treAtir~ on fc!-s • .it a per~od \yherf' D10ft au .. 
tliors commt:tlCe :.r~eirs. 


