
• 

• 

• 

• 

•• 

• 

• 

THE INSTITUTES OF LA W . 

. 
• 

• 

• 

• 

• 

• 

• 

-
• 

I I 1 .. 

• 

• 

• 



• 

• 

• 

II" J " • \, ~" e" a~ (CM" vopo~ f.1Jp'l'JJLa JLW Ka, OWpOV (WV. 

(. ') '" ....... ; " '-- i'i'l DEllOSTHE:>ES. 

U All human laws n.re, properly speaking, only declaratory." 

. BURXE • 

~, '-' ,,!t'" , '\ It ,~ '" i'uP pov'JLov 'TO KilT "'511lV la-a;;, Ka, 'TO fXfLV 1"<1 <1VTWV. 
· ~JJ~t. ''l",J.. (" llv 4,t.1'\..,---,. ff/))··~· f ~~ '1" i_' .. . P--"~'-, , J. 11·' . 4l ... STOTLE. 1/\'4 u........ ~(J. (\ ... ·t' t 7 .... f l4..L ",(A.l~. • 

U Tho unfettered multitudo is not dcurcr to ~e than tho unfettered king." 

-CIIANNING. 

• 
• 

• 

• 

• 

• 

• • 

• 



a 

• 

• 
• 

\ 

. 
• • 

J . . 
i • • . • 

'" ''I • • "" '~'-. . ..... 
• 

• 

A TP..EATISE OF THE c :t 
, 

PRINCIPLES OF JURISPRUDENCE, 

AS DETERln~ED nr 

, 

m: 

J Al\{ES LORIMER, 
~. 

Am'OCATE, REGIUS rlton:ssolt OF rtu;:;c I.A\\" A~ll o}" Till-: LAW 0%' NArum; 

ANll N.\TIOXll, IN TIn: U~IV£I:SI1'\" 01' EDINDt1ItGII, 

• 

• 

EDINBURGH: 
• T. & T. CLARK, LAW PUBLISHERS, 38 GEORGE STlmET. 

1872 • 

• 

, 

• 



• 
• 

• 

• 

• 

• 

• • 

PRINTED BY MUIR If: PATERSON, 

roR 

• 
T. & T. CLARK, EDINBURGH. 

GLASGOW, • J. S~IITII & SON. • • • • • • • 
LONDON, • • • • • Sn:VENS & SONS. 

" • • • • • STE\'ENS & HA,YSF.s. 

DUDLlN, • • • • • HOIlGr:S, FOSTEIL & CO. 

NF.W YORK, • • • • • SCltlo:a:n, WELFOJlD & CO. 
, 

BERLIN, • • • • • J\SIIEII & CO. 

I,EIP8IC, • • • • • BROCKUAUS. 

PARIS, • • • • • COTILLON. 
• , 

• 
• 

• FEB 1 J917 

, 

• 

, 

• 
• 



• 

• 

• 

To TilE DEAN AND F ACULn' OF ADVOCATES IN SCOTLAND, A:-tD TIlROUOli 

TIlEH TO TnE WIDE FRATERNITY Or' JURISTS IN OTUER LANDS, 

TmS ATTEllI'T TO VINDICATE TilE NECESSARY ClIARACTElt OF JURIS" 

PRUDENCE ny EXIl1DITING IT AS A DRA-NCll OF 'rIlE SelENe::: 01" 

'NATURE) IS RESI'ECTFULI,l· DEDICATED Dr TUEIR LOYAL MW 

AFFECTIONATE BnOTfiER, 

THE A,JTHOR • 

• 

• 



• 

• , 

, 

• 

PREFATORY NOTE . 

• 

HOUGH it does not seem desirable to encumber with a 

Pl'eface a work which is ab-eady as clear as I can make it, 

and somewhat fullel' than its primary object of a text-book for 

those ",110m I hope to have many opportunities of addressing 

seemed to demand, I cannot permit it. to go to the public with

out acknowledging the very grer.t obligation& under which I lie 

to the two friends who lU1.Ve so kindly aided me in carrying it 

through the press. 'Vhen I mention the names of t.he Very 

Reverend Provost Cazenove, and :Mr . .LE, J. G. Mackay, Advocate, 

I know that llOwever presumptuous my task may still appeai', 

tllt~re will be but one opinion as to the fact that I have; been 

singularly Ilnppy in the learning and ability of my friends. But, 
• 

in expressing my gratitude to these gentlemen for assistance· 

which in many directions liaS been more thou formal, I must 

guard against the risk of their being made ill any wise responsible 

for ~y opinions. From some of the theological views which I 

judged it necessary to indicate, Provost Cazenove vigorously 

dissented; but he was not forget.ful that truth being Ol1e, all who 

honestly seek after truth are, co ipso, cf one household, and as 

such entitled to each other's aid, however diverse may l.e the 

media through whiell they gaze, or various tIle aspects in which 

truth presents itself to th.eir imperfect visir n. May I hope that 

• 

• 
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VlU PREFATORY NOTE. 

those who do me the llOnour to criticize these pages from any of 

the recognized points of view, either theological or political, will 

extend the like indulgence to opinions with wllich few of them, 

I fear, will be wholly satisfied? Socrates tells us that he was 

divinely warned to keep ploof from party politics j and he com

m6:1ds the warning to all WllO may be called to follow in bis 

footsteps, at bowever great a distance, either of time or of degree. 

For my own part I have always felt as if there were tt something 
• 

dmmonic" which, even in our day, restrained those who pursue 

tIl(; studies to which he was addicted from uttCling the shibbo

leth of any sect or party, either in Church or State. 

In a work like this it is impossible tlmt questions which 

savour of metaphysics, as w~ll as of theology, should not arise. 

·But I entreat my metapllysical, as I do my theological fdends, 

to remember that they are dealing not with one of themselves, 

but with a jurist and speculative politician. It is a case of 

tI Propheten recMs Propheten links, das 'Veltldnd in del' Mitte," 
d tl tt .... 1.&.1' d" k f 1 an 1e \V ~J.II.~\n ventures to as' 0 t 1e tI Propheten" a 

charity w~lich, if hE: is well informed, they do not always extend 
to each other. 
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INTRODUCTION . 
• 

PRELDUXARY DEFINITIOXS AND DIVISIONS. 

I. EFINITIONS and Divisions arc possible only after the 

subject of them is known. They lll'u::;t consequently be 

the goal, rather than the starting-point, of scientific inquiry. 

But 011 the other hand, inasmuch as the sight of the hutt is neces-

sury to the archer, we shall do well to place befure us at the out

set, us clearly as we cun, the object at which wo aim. This pro

ceeding is the more necessary in consef!uence of the want, in our 
• 

Own system of Legal instrllction, of any preliminary course cor-

responding to what ill Continental U ui\'er:;ities is called Ency

cloprudin, ill which the skeleton, so to speak, of the science 011 

which he is about to entel' is exhibited to the student. 

With this view, theil, the branch of science, with the study of 

which we slJall be'llCl'c engaged, lllay be described as having, for ., 
its o~ject, the discovery of the necessary relations of man to lllall: . 

in other words, of the cOllditions of perfect human co-existence 

0'; at least of progress towards the reulization of the ideal of .. 
Society. In further illustration, we may descl'ibe uutumllaw, 

by anticipation, as the dictates of rcason with reference to huma.n 

rclations: as thc rulc of absolute rcctitude ill so far as it is dis-

covcrable by man: 01', lastly, as the permanent clement 
A 

. . , 
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tive law. Other definitions of a more abstract character will 

surrrrest themselves to tllOse who are accustomed to German forms 00 

of thought. We might speak of it, for example, as The Infinite, 
• 

in so far as it is realizable in the finitude of the human relations; 

or, with Hegel, us " the I'eign of liberty realized." But, address

ing myself to professional students, and having practical rather 

than theoretical objects in view, I slla11 as far ns possible avoid 

aU forIlls, both of thought amI expressioll, which may not fairly 

be assumcd to be familial' to cultivat.ed persons genel'nJ.ly, in this 

country. 

In designating this subject "the law of nature," it is obvious 

that, whilst the term U law" is employed iu the gcneral sense of 

cosmical 1Ll'l'UngcJUent, we use the teml "nature" in.a mO.re 

restricted sense than that ill which it is often idcntified with 
• 

created existcnce, l The law of Hatme, in the jural sense, is not 

the whole scheme of the univcrse, but the branch of that scheme 

which has I:ei'erenee to the relations of lllall to surl'ounilillg 

existences, null more cspecially to his fellow-men. Even here it 

docs not uil'ectly deal with the physicalrclations in which lUan 

stanu!? to the external world, whether animate 01' inanimatc,,

for example,. the laws of growth aud dccay, of digestioll, assimi

lnt!on, generation, and the like, though indirectly its effects 011 

these relations are very great. . 

.As illustrating the difficulty of so defining natural 1. w, in t;le 

jural sense, as to keep it apart from theology on the one hand., 

and physiology 011 the other, I lllay mention the nlUnnCl' in 

which law, as a whole, luis been divided by t,,'o Clf thc grcatest 
• 

1 .\5, for exnmple, by the Duke of Mgyll, in his llci!ll~ 0/ LClW • 

• , 

• 
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minds tl1n.t ever were brought to bear on its elucidation, St. 

Thomas Aquinas, and our OW11 not Jess saintly Hooker. Tho 

first, which was generally followecl by the theologians and school

men, was this:'-
• 

1. Eternal L'l.w that of the Divine and general gOYel'lllUent 

of the universe. 

2. Natural Law1 that of finite creatures endowed with reason. 

3. Human I.aw' that which has refercnce to human rclations. 
• 

4. Divine Law ' the order of salmtioll specially provideu for 
., 

man.-

The second Hooker's scllcme wris this ::-
• 

1. law which God from the beginning set for Himself. 

2. Law which natural agents ohsel've. 

3. IJaw which the angcls ohey. 

4. I.a\\" wllich directs man to the imitation of God.:! 

Wit·hout entering 011 the manifest oltiectiolls wldeh might be 

stated to each of these schemes, many of wIlirh were ol)\'ialed ill 

the rieh ntul "aried discussions to which they g:lYe rise, we lllay 
• 

repeat, in a word, that om' conception of llaturalla\\' is t.he law 

for the general gO\'crll1llent of the uuh'erse only ill so far as it 

has refcrence to the rclations of men. ',' 

II. Natural la\\', when crcated as a science, is oftell called the 

pl1ilosophy of law:' nut, inasllluch as nature is a more definite 

cOllccl>tion than pllilosoplly, the former epithct is preferahle; 

: Lex nntumlis nihil nlillli cst, qunm lmrticipntio legis rutcrmc ill mtionali 
crclltu,." 

~ S, . . ,;t(t T"~olo!fire, Prima SCCl/lIIlcc, QI/Ct:stio xci. 
3 Ec:clC$i((.~tical Polity, "i. p. ;2. 
4 Sec the list of works lit the emi of the Ihst volulllc of ,Ahrens':; COllI'S de Droit 

Nallll'cl, p. 325. 
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and for this renson, probably, recent writers seem mCIstly to have 

reverted to it. I have adopteu the terms, C< Institute~' of Law," 

and C< Principles of J urispruc1cnce as determinecl by Nntmc," in 

order to indicate the fundamental relntion in which Hle subject 

,I stands to aU tIle depal'tmcnts of positive Law. 

III. The science of the law of nature, or the philosophy of 

law, professes to furnish us with the doctrines of nntl.1l'al law in 

the alJstrnct. The law of nature is thus the subject with wllich 

this science is conversant; 1mt it is no more identical with the 

scienc~ than the subject of any ·other branch of study is iden

tical with the study itself, f..g., the laws of the vegetable or animal 

creation, with the sciences of botany, zoolo£,ry, anatomy, 01' physi

ology. There are laws of nature which goverll the growth and 

<lecay of l)lants and animals, w]jethcr we ]\I10W them and obey 

them, or ignore them aml violate them. And just in t110 same 

• 

, 

way, there is a law of n\\t\\1'e which governg the human life of 
, 

man, whaUler we discover it and follow it, 01' blindly and ignor

antly set it at defiance. /I It is," says Ahrens, /I with moral 

order as with physical order. The law of attraction existed and 

governed the relations of natmal cxistences, before it was dis-, 

covcred by Ncwton and detcrmined by science." In like 

maIlller Unx Mi.ilIcr t.clls us how long it W~: oefore the Grec1\s 
• 

arrivc(l at a completc nomcnclature for the parts of speech. ]~u(, 

thN'C were parts of spcech before they wel'e discovered by the 

Greeks, and, strange as it may seem to us, they werc known to 

Sanscrit literaturc. 'Yhat is true of the laws of life and of 1a11-
• 

Bunge, is not less obviously tme of the laws of thought, or of 

their apl)lications. Logic mny llll.ve been discovered by Aris

totle, but it was both used and abused in the garden of Eelen . 

• 



• 

To SUPl)ose, tllCll, t.hat because positinl laws existed before the 

natural laws, of which they were imperfect., local, aml tempo

rary realizations, had bcen scicntifically cyolved, positive law 

therefore preceded nntural1n.w in lwint of time, is just as great 
• 

an absurdity as to suppose that because houses were built up 

and tum hIed down bef:)re the law of attraction was discovered, 

t.hey did 1l0~ stand or fall in accordancc with tllat law; or that 

because men spoke before they knew the parts of speech, t.hey 

did not make usc of nouns and yerbs eyery timc they ga\'c 

utterancl' to articulate sounds. 

IV, The science of jmisprudellce differs from the science of 

natumllaw, and from the philosvphy of la,,', in this respect, that, 

in addition to the discovery of the doctrines of natmal law and 

their general and vermanent action, it inclllt1es their local and 

temporal realization, i.c. positive l(l.w, properly so callctl, in all 

its branches, J urispl'udence thus cmlJl'accs lcgislatilln, whethcr 

the subjects with which it deals he lwIitical, ccollumical, 01' 

social, natiullal 01' international, civil 01' ecclesiastical, public or 

private, general 01' particular, as well as juritidictioll and execu

tion; whilst the sphcre of an academical Faculty of L'1.w 

extends to the study of the whole human relations, whether 

these relations be necessary fllld IJCl'llUllIellt, 01' accidental and 

tml1sitol'Y, '". 

V. Positive law may be l'egarded either as a science 01' as an 

art, The science is the result of a process of analysis the rll't 

of a process of synthesis resting on the previolls analysis; and 

inasmuch as the existence of the synthesis wit1lOut the analysiR 

is imllossible, thel'e can be 110 art of positive law without a 

science of positive law . 
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(A) The scicllce of positivc law has, for its objcct, thc dis

~o\'c!:y of thc law of naturc ill spccial circulllstances, and with 

referencc to special relations. 

(B) The art of positivc law has, for its object, the ~'ea1iZfi'dOll of 

the law of no.turc by special enactments, mul its yindication in 

speci,\l circulllsto.nces and relations. 
.'. " h ,. ...... c , 

L'1.w as an 3rt assumcs three functions: (a) Lcgislatt ,1 j 
fI. .~ 

; """-(b) Jurisdiction j (c) Execution. 

• 

-

Apart from their realizat.ion in posith-e laws, the rules of 

nntural lnw are merely hypothetical and contingcnt, depending 

for thcir concrete forms on the answer Wllich may lie given by 

obs.cl'mtioll and experience to questions of fnct which tllCY do 

not profess to soh·c. Xntural law thus forms the major premiss 

of the syllogism of wllich the legislative enactment, or tlw 
• 

judicial sentence, is the conclusion j or, to use a professional 

illustratioll, it dmws thc issue to which positive law rctUl'llS the 

verdict. 
• 

Every legislative cnactmcnt thus involves the previous de-

cision of a question of natmalIaw; and cvery judicial sentencc 

· ~'~,.f ~{(I, involvc.;s thc acceptancc (If t.1mt decision. The threc moments 
,fw! ~ cI- cl";"l,#u,,: .. 
· , .. ( .... J..:tr," of Jlll'lsprudence nre thus nnturallaw, human cnactmcnt, und-

• J"./ II... "'4 ... i 
, 1 ........ .1.j; ',-:;,,, j in case of controvcrsy judicial decision. 

, • , I. . 
< 0 II'f ...... ,., ~ 

· I.~"';(' /" .. ,,(.1 VI. In consequence of the imperfcction which clings to 
',Js ..... t-t;,. ~ ;",ci) • I 
..tt.:" . lUmamty, mmnll enactments never attain to the full character 

I , . , 
• , 
'. 
• ., 

• ,. 

, of positive laws. But they posscss the charactcr of positive 

law, morc or less, in proportion to the extent to which they 

arc, or arc not, intcrprctations and rcalizations of the luw of 

natUl'e. Enactments, in so far as they fail to realize the law of 
, 

nature must be err.ors, and may be crimes. Even where them 
• 

• 

• 
• • 
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is 110 criminal intention on the part of thc legislatlll'e, laws 

formally enacted may fall short of the charactcr of positive laws 

frol11 tIIl'ee cnuses ;- -

(a) }'rolll nn erroneous conception of the law of nature to 1m 

l'enIir.ell. 

(li) }i'roll1 an cn'oneous nppreciaf,ion of tIle special -circum

stances in which the law of nature is to 1m realir.ell, amI, as :t 

neccssary consC'ttll'ncc, of the provisions by which the law of 

uut urc is realizable. 

(I') From CII:l1lgCS in 

lllunity, which have 

the special circumstances of the COI11-

rCllllerml provision:'.: by '\'1ti,,1, tit" 1., .. , of " ........... ... ..... - ., .... 

naturc '~ms fOl'llICl'ly l'calizell, inoperath-c. nut inasmuch af, 

mcn nrc liable to C1'l', no~ only in intcl'pl'ciiilg and realizing tIlC 

lnw of nature ancw, uut ill jUllging of the mal mer ill which it, 

]ms a1l'Cady bcnn interpreted and l'calizcll, grcat caution Gllght to 

he exercised ill conllcllIlling and allcrillg cnacted laws, ~,rorc

O\'CI', as all hlllll:m cnactmcnts must cmhOll,r SOllie elemcnt 

of crl'Ol', it docs not follow that all cxistillg law sllOuld 

be nltercu thc moment that the fact of its dh-cl'gcncc from 

notural law, or c\"en thc dirccf,iun ill wllich it dircl'gcs, has 

been lliscovercd. III the latter case, the 11I:1l1l1el' ill which it 

must ultimately be altcrclI, 01' deyclopel1, will, in a gcncral way, 

be known, but the means of its I1mcllllmellt, ·i.e, the spccia 1 

forl11 wllich the ncw cnuctulCnt ought to aSSUIllC, lIlay still 1)0 

undctermincd. 
I 

VII. IImnan judgments may honc~t1y fail to rcalizc the law 

of naturc in the illdivillunl cnse, from three cnuses ;'-

(a) }'rolll failurc on thc l)art of the judge to discoYcl', 01' 

to understand, the cnactment ill which t.he law oi nature hus 

• 
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been morc or less perfectly realized in the wider spherc of 
1 . 1 to, .. egIs n Ion. 

(b) :Fl'om failure on tIle part of the litigant, or llis representa

tive, to present the facts of the individual case, or to present 
. 

them intelligibly, to the judge. 

(0) From failure on tIle part of the ,judge to apprehend the 
• 

facts of thc individual case when intelligibly presented to 

llhn. 

VIII.Thc law of natul'O may fmther l)e llegatin·]y defined by 

distinguishing it from the foHowing subjects with wLich it has 

often been confounded ::-, 

(a) Fl.'om n primitive code, or body, of consuetudinary law, 

which is suppos~d to have l)l'evailed in an imaginary "State of 

Nature." Such a code, hnd it ever existed, like all other codes, 

. would have becn a body of l)ositiYC law; anG, liS the work of nIl 

age destitute of experience, and of minds destitute of cultme, 

must have been a very imperfect one. 

(b) li'l'om a II primitive contract " by wllich men arc supposccl 

to Ilnve agreed to obsel'\re tlle principles of justicc in their deal

ings wi,th each other, ,a contract into whieh they coultl not 

1HWC cntered uutil tllese pl1nciples werc known to them, and the 

nssu~uption of which consequently involves a lJctitio lJl'incipii. 

(c) From a preliminary department special to the law of 

nations, to which natural law stands, as wc shall see, in the 

samc relation scientifically as to all of the other delmrtments ,~f 

posi~i\'e law. . 

(el) From those I'ules of the law of nations wl1ich rest on con

suetude, nnll not on treaty, 01' which are enforced by opinion or 

by war, and not by judicial authority, the manner of their 

--
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generation, or of their enforcement, making no diffcrence to tJlC 

l)ositiYe character of these rules. 

(c) From the jllS na[umlc of the Romans, which extcllllcd to 

the lower animals, and included the laws of t.heir phJ'sical 

generation and life -tllUs elllbracing, 01' at any rate mixing 

itself up with, auothel' branch of natural law, in t.he wide 

sense in which it is identical with the general schcme llf 

existence. 

(f) From the jus gelltillln of the nomans, whiell wus a hody 

of equitalJle rules, pos~cssing, in a general sense, the clml'Uctcr 
• 

of !)ositiYO law, and intended to regulate the l'clntiolls IJctwccn 

those who werc, antI those who were not, Homan citizcns. 

Gains's conception of the JIlS flclltim1!., howo"e1', as fJ/{od 7latlt-
• 

m!-is 'mlio -inter omnt's homillcs rOllstiluit,l comes very close 011 the 

modcl'll conception of nuttll'allaw; and a st-ill closer approxima

tiOll ,is to be found ill the sense in wllich Ciccro, allll the Stoics, 

fl'CClllently spcak of tho jlls 1latll}'((lc, and in which it occnsiolJally 

app~m'S in the lJiglJ$t, Cll., Icl fjltud scmpcr a:fjUU1n ct bonum ('st, 

illS dicillt1', nt cst Jus natumlc."2 • 

(g) I"rom cquity; in the English, and to (t certain extent in 

the Rom!1ll sense of ft body of 11Osith'c rulcs snpplcll1cnt:u'Y to 

the I'ulcs of the common law; and indecd from ('quity in :1.ny 

other seme, if such thero be, in ",hidl it· is not silllI)lyan CIlui

valent for justice. 

Even when the Pl'lCtorinn law is spoken of as natllmlis a.·'lllit((.~ 

(P},aJlm' natltrctlcm a:fJ.ltitalcn~ 8<.~q1ti clicit1ll') and the like, it is 
• 

1 Dtg. ric justitia, cl iUTe. t. 1·9. 
2 Dig. t. 1·11. Troplong, cic Z'illjlltCIICC cZlt C:11I'I's!iwu'slIlc sltr l~ lJroit C'ivil, 

p. 53. 
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10 INTRODUCTION. , 

mcant that t]IC prretor, in tlle absence of any l)ositive law, finds 

out what tl\C positive law'of the case really is, i.c. discovcrs the 

decision which is in accordance with llaturnllaw, ill the C011crote 

instance.1 

'IX. The most noteworthy divisions of the science of jurispru-

dcnce arc the following :!!-

1. That of Ulpian, into-
(a) Jus Naturale = Laws of Animal being; 

(b) Jus Gcntium General IJaws of Human wcll-heing; 

(c) Jus Ch'ile ' Romannlunicipal Law; 

the two latter being su bonlinated to tlle f01'1I1el'. 

The following ohjectiolls to this selleme present themselYcs:-
. 

111/. Jus natll1'a!c being eClllivalent to the laws, not of human 

wclI-1Jcing, but of animal being, inciudes matter tlmt helongs to 

l)hysio]ogy 0.11(1 not t(l ,jlll'ispl'udence. It consequcntly is not 

c:dmustcd by its subord.iunte members, the jlls gcntium and the 
• 

j1{.S civile, which refer exclusivcly to human wcll-1Jeiug. 

2d. The meaning of the jus gentiltl1~ is indefinite, wavcring 

betwecn that of the jus naturale in the modern sense, and the 

jlls htler rlCllies or internatiollal law . 
• 

3d. No other provision is made for tllt~ illS inter genies. 

Cosmopolitan conceptions were familiar to the Stoics, and 
, 

are tmcenble to Socrates,3 but from the relation in wllich 

the TIomans stooll to the rest of thc world, t.hey did not l'C~og

nize illtcl'llntionnl law us a. sepnmtc bmnch of juriS})l'udencc. 

Fl'Olll the conflicts of jurisprudence, howcyer, wbich cltiniatcly 
, 

, 

1 Dig. tit Sup. Gill. Gtotii Elldlcir. p. 14. 
!l S:wigny, Systcm des llclltigc" Rom. RuMs, Dcylnge T, vI'1 i. p. 413. 
:I Zeller, Socralu, alld eM SocraUc Sc/wols, p. 139, and Stoics, £..ul'cllrcar,s, alUl 

Sccptics, II, 308. 

• 

• 
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:11'0se in cOllse'luenee of the various lllunicipal systems of the 

eonq llerod nations, w)dell tho Homans did not wholly abolish, 

they were led to work out lllany important quel;tiolls of private -
illte1'llationnl In.w.1 

2. 'l'h\l.t of Gaius. 

(a) .Tus Gt!ntium ._ Geneml Laws of Human wel1~bcing. 

(b) Jus Ch·ne Roman i\[llnicipal Law. 

Savigny holds this f1i"i:-;ion not only to be the COl'l'Clct one, but 

t.he one that was gCl1e1':llly adopted hy the Homan jurists. It hi 

open, I think, 110twithstallllili~r, to the following ohjections :-

1st. The jlls gentiull/., though c)08ely approaching to the 

model'll iden of nntuml law, is scarcely cquivalellt to it. 1 t 

of which the Pl'a!torian rather than the civil law was the 'ViL~«' 

1.·OX, and that of the ius 1'lIta gmtes. 

2d. The illS civi/(!, supposing it to inc1lHle the municipal law 

of other nations, as well as that of J:ome in all its branchos, is 

not equivnlent to positive law, becnuse it docs not inchltlo the 

ju,,'1 inter gentes. It consequently docs not exhaust the science of 

jurisl'l'lulcnco on its llosit.i'·e sille. It wouM have done so, how

cYer, hau the fiction of an ulli"ersal IJmpiro, which the l~o1l1a118 

cl:crishec1, become a l'calif:y; because thero could in that case 

have been no jus inti:/' gcntes. This last ol,jection conscqucntly 

1ms 110 logical "alidity against the Homan jurists. 

3. /lEodel'71, lJivision. 

(a) Nntural Lnw _, Xecessary Lnws of the 11t1l11an rclations. 

(b) Positive Lnw Contingent Laws of the human l'c1a-
• tlOns. 

1 Guthrie's Sat'igll!l, p. 23. 
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private.1 

«(l) International Law, tlle ius inte.r gcntcs, public and pri

vate. 
• 

• 

Vinclir.ation of tlw ],[odc;on Divisi01~. 

The modern division proceeds on the bypothesis that the 

question, to what extent the limits of positive law shall be made, 

for the time anel place under consideratioll, co-extensive with 
• 

those of natural law? tllllt is to say, to w1mt extent shall 

nahlrnl law be enforced, or left to vindicate itself indirectly? 

-is a questioll of whnt is vulgnrly called eXl1ecliency; awl this 

11),potliesis, as we shnll afterwnrds sec, is warranted by t.he 

.results of the science of jUl'ispl'Udence. No port.ioll of the sphere 

of llntt\l'al law2 is theoretically, 01' Col) 11'/IPollLCsi, excluded fi'om 

, the sphere of positive law; and municipal and international 

Inw, which form t.he constituent clements of 110sith'e law, are 

t.hus adequate to exhaust the sphere of natural law in the 

modem, though not in the ancient sense . 
• 

I 'I'be tlh'isioll of lnw into public nnrl primtc WIlS known both to tIle Grceks 
(Demosth. in 2';mOCfa!. iGO, § 192); nllli to the HOIII:IIlS (lmrfl'l. I. i. tit. i. § 3) • 

• 

: As to the relation between Ilntnrullaw anti ethics, v. iI/fin book ii. chnp. i . 

• 

• 
• 

• • 
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CHAPTER 1. 

, 

OF TilE SOUIWES OF NATUn,\t L,\ W. 

HE word SOUl'ce, when app1ied to the ~dCllCC of j1.IJ'isprudcncc, 

is frequently used ill a douhle sen!S~ Oll tlll~ olle hanu it 

is takcn to indicate the fountain ii'om which lInlul'tll law and 

aU subsc(luent laws derivc their authority; on tIll,) ollier hand) 

it is used to designatc the means ]JY 'I'hich We hccoJlle flC

qunintcd with the precepts of law. It L, f'lOQlJl this calise that 

doctrines which nrc really complemcntary Ul'~ so ofte1l rcg;mlctl 

as exclusive of each olhel', Kccpillg tltil) distinction, theu, ill 
• 

\,le\\'j-

1,'he somces of llatmnllaw which, tal\{;Jl in conjullction with 

thc local and temporary relations ill which Ulan sto.nds lo SUl'

l'oulllling existences, fire like",isi} the SOIH'COS of positive Ia\\,

lllay be divided iuto Primary awl Sccolldco'J/. 

1. 1.7w Primary SOl!'!'c~, ' God, the Cl'\Jat()l', t.JI(} One Iil'st 

Cause of nll things, is the one Primal,), SOllJ'CC of natm'{ti law-· -

the first great postulate of jmisprudcllce, os of all ot,hcl' scicnces, 

I take it for grunted that the necessity of ~ slllgic cause, 

as the starting-point of beillg. is recogni;r.Cld 11)" those whom 

I address j and I feel that I should 1)~ wostillg lime, alit! 

trcnching on territory which docs not Lc-lQug to nw" were I to 

~~<./ ;(, ..... ,;ytC". 
• 
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16 OF THE SOUIWES OF NATl1nAL LAW. 
, 

• 

insist on such propositions as that, by the' constitution of our 

minds, we can neithor think of the sel'ics of efiects and causes 

as interminable, 01' as terminating in plumlity.1 Nor need I 

detain my l'Cadcr with -the testimony from tIle history of opinion 

which might readily be produced in support of this l)rOpositiollj 

for, as the laws of thougllt admit of no exceptions, jf its accept.

ance be 0. necessity to any milId, it mn~t be a necessity to every 

mind. As I shall explain to you more fully hel'cafter, when we 

consider the cnnons which limit and regulate the application of 

historical evidence, it is only when the ncccssaryclml'nctel' of a 

truth is equivocal that an a, lJostt;l'io)'i (lClllollst,l'atioll of its ac

ceptance hy inankind becolllc'J illlport(lnt.~ 

The study of the attributes of Deity belongs ~\pccially to the 
, 

science of theology; and as tllO jurist is heholdcn to the meta-

, physician for the primary som'ceof lJis science, so there are 

certain chul'nctel'istics of that sourcc wIdell he accepts at the 

hands of the theologian. The reality of the attributes of omni

potence and perfection is guarantecd by evidcnce as irrefragab1c, 

by us, as that which assures us of the existencc of the Crcator, 

fo1"- , 
• 

(a) CI'cutive powcr nIHI omnipotence arc equivalent tOl'ms. 

(b) The creaturc, as suell, can 11ayo no ultillmtc mcasurc of 
, 

perfection but the Creator. In acknowledging IIis existcncc, 

we COllsC'luelltly accept His chnractel'J und OW11 allegiance to 
His law. 

These Diyine attributes omnipotcnce und pcrfcction are ill-
-

separable from the conccl)tion of a l)l'imal'Y source of law; fo1"-

1 Hnmilton, .l!da]lll. '"01. ii. p. 353, el, sCI], I\raus~, J..\"atlm'ecld, I), 14. 
2 ,As to the sUP1,oscl! exceptionul cliuructcl' of nllLh.thi~ln, v. iI/fret, ellul>. IY. 



, 

OF TilE SOunCES OF NATURAL LAW • 1'1 
• 

(a) "Force being the root ideo. of law."1 if God were not 

potent He could not be a SOUl'ce of Jaw at all 

(0) If lIe were not omni!,otent llatlll'e might have another, 

anterior, and superior lawgivel'. And finally, . 

(c) If He were not perfect, the Inws which llnture has l'cceh'cd 

from Him would 110t ca111 theil- O'Y11 wal'l'ant with them, and 

tllcl'e migllt be better laws to wllich it would bo our duty to 

conforlll. . 

:For these reasons it is obviollS that a scienco of nntuml law 

co.n no moro be fouuded on all hypothesis of polytheil;lll, dualism. 

01' l)cssimisrn. than on the hypothesis of atheism . 
• , 

Of the extent to which n Inw llutuJ'nl may be realizable under 

a polytheistic schome, which, whilst ascribing certain divine 

flnalities to many separate beiugs, confines creative power to tt. 

single divinity. I shall have sOll1ethiug to say hereafter. nut it 
mo.y be propel' that I shoultl itt once explain that under tIle 

epithet 1/ dualism" I include Illly l'eligious system, wllCthel' pl'O~ 

Ccssing to be Christinn or uc.t, ,vhiclt divides 1Jower equally 

between' a good and an evil pl'inciplc; and that I c11nractCl'ize 

. as Ii pessimism" any system which makes its supreme Goa 

guilty of what the natme Wl1icll He has implanted in us cha1'ilc~ 
• 

terizes as sin. as, for Cxa1l11>lc, by iInputing to Him the cOUv 

, 

dClllllation 0(. unconscious and il"respollsiblc infants to eycrlast.. 
. , 

iug tormcnts, the creation of a raCe of beings originally sinfuI~ 

tIle predestination of beings whom lIe made in His own image 

to everlasting aud objectless dlllUlmtioll, or any other trnllsgl'cs~ 

sion ot His OW11 laws, as these laws arc l'cvealed to us through 

nature. The existence of such a lJeiug apl)ears to me to illVolye 

1 Rci!J1t oj Laze, by tll() Duke of .Argyll, p. 70. 
n 

• 

, 

• 
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OF TIlE SOURCES OF NATURAL Iu\ W. 
, 

contradictions which render it unthinkable. I extremely regret 

t1mt, by nil expression of Ol}illion involving wlmt I uelie\'e is 

calleel CI Universalism," I should separate myself from many 

theologians, l)ot11 dend and living, whom I love amI re\'cronce, 

• nay, that I should run countor to wllnt, if orthodoxy were to 

be determined by a show of hands, might still l}erllnps claim 

to be tllO II teaching of the Churcll." But holding as I do tlmt 

our lnst appeal is to reason, as at once the representnth-c nnd 

Ule interpreter of the divine clement witllin cach of us, I feel 

that no amount of authority could cODlmend to me It doctrine 

which my renson 1'ejects as inconsistent with the goodll,ess, tllC 

power, and tIIC wisdom which she teaches me to nttrilmte to the 

Source of my being. 1 

/To pantIICism the jurist stands in n somewllnt different reIn· 

. tion, llC!cUll!)e it is n creed which assmnes various fOl'lIls, and 11ll!) 

received mnny cXIJlanutions, some of whicl1 probably nrc not 

inconsistent with tIle belief ill the existenCr3 of It single belle

ficent power, tIle study of wIticll, in its malJ!festatiolls, might 

reyenl an absolute JIlW of Inl111:ln life amI progress,2 But 
• 

Wl1eneyt;l1' pnnthcism is c:l11'iec1 beyond an assertion'of the Ulli-' 
, 

versal presence of the Dhrinc, nmI consequent 

- ,'an assertion which is not inconsistent with 

ceptioll cither' of Goel or man, the following 

fatuI to it as an llypothesis 011 which to base . 

of lnw, 
-

COIl-

seem 

1st. The idcntification of the ulliYcrse with Becoming 

with Being leads to t11e same l'csult as tht' identification of 

God with t1IC universe,- of BeinO' with Becornil1(1'-'viz. nn altcr-o 0'--

1 The OPllosite ,-iew is stnted, with grent I~nrning nmI nClltcness,'in Ullim'sali'sJn, 
QlUll:ttrlIClZl'lIIliskmcllt, by the lic\', John Gibson CnzcIlO\'C, ]'1..A. 
_ 'This is llrobnbly what Grotius mennt Prolcg. § xi. 

, 
• 

• 

, 
I 
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nnthre between ntheism, 1',C, the deninl of Creath'c Power ~lto

gether, and a postulate of separate creative power, thc character 

of which may be good or cvil. So far pantheism is on all fours 

with mntcrialism--it is eithcr incomplete, or illogical It is 

incomplete if. it leans nattll'c still in want of a postulate, still 

unaccountcd for, mId its charnctcr undetermincd. It is illogical, 
• 

if it assumes thc beneficcnt Crcativc Powcr indepenllent of 

naturc, wllich it professes to repudiate. Materialism, thus ar

rayed in borrowed feathers, is ",llat is cOlllmonly meant by pall

tIlCism, in this country at nU cvents, and in ]~rnnce. 

2tl. The hypothcsis of n self-developing GrJd is an :llIthropo

morphic conception which implies imperfection, and the qunl

ities or attributes of such a God could never furnish an absolute 

standard of right and wrong.1 

3d. Pnntheism, by idcntifying the soul of man with tllC soul 

of the nnivcrse, not only sets ultimate limits to :',ulIlan freedom 

-as c\'cry scheme which recognizes Dh·inc Omnipotence must 

do hut cyen within these limits it renders freedom merely 

apparent!! ny nnnihilating personal responsiLility in 

:~hus t.'lkes awny fl'om the human lnwgiver all right to 

J \1 . -" , \I'ens, I, jl, I OJ. 

• lIInn, It 

enforce 

~ To whllt ,':<tcnt ITl'gelinnislll mny <lr lIIny not be open to these, 01' lilly other 
ohjcc..~ion~ IIgninst 1':lntllcisllI, is a question on which I olli)I' no.opiniun. 'Vlwtlll'l' 
or not Ih'gellnid 1111 n<lcfllllltc basi!! fol' frecdom is II point 011 wl.il'il IIlnch .liller· 
encc of opinion prc\'tlils. 'fhat hc intended to .10 so, 011 the otlll'r 11111111, is II fuet 
which call not, in COIIIII\OIl fi.irness, hc tlis\lIIled. ']'hc Ill-lit threc sections of 
}lllnsell's Goel in Ilistory, cOlltllin whllt I bclic,'c to hI! II corr('ct stalcnllmt of 
the relntioll ill which the later GCI11111n school:; stuml to ll;lutlwislIl ; lIu.1 I think 
thllt, 115 r~gnrtls much of thc criticism of them ill tllis c()llIIlry, BIIUl;PU Iw:; Ilil the 
nail 011 thc head, when, ill speaking of the ChiJlI's(', III! finy:; uftl'rwnr,ls (p. 2·18), 
" It is by 110 menns IIce.tr1l1 to cxtort frolll tlw Chitw~c n couf,'ssioll of lilith in 
• II persollal Gotl,' ill order to free tIwm from tllC reproach of hoMing a cOlllplt,tcly 
materialistic view, For those who talk of a l1ersoll:11 GOtl of tell lISC expressions 
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20 OF TilE sounCES OF NATURAL LAW. 

compliance with the conditions of well-being and progress, e\-en 

supposing these conditious to be discoverable. 

Dy thus reverting to fatalism, and rendering results indelJen

dent of voluntary action, pantheism lastly take~ away aU motive 

either for complying, or enforcing compliance, with these cOll(li

tions. In tllis )'espect a curious meeting of practical C011se-
• 

quences is exhibited between the philosophical system which 

denies the personality of God, and the religious system whicll 

recognizes monotheism in its extremest forIll. Were auy Euro-

. penn nation really to adopt pantheism as its creed, in the sense 

in wIlicll pantheism identifies itself with materialism, it wonld 

prolJnbly suffer from tIIC famincs and pestilences which so often 

overtnIm l\fahoDll..cdan populations.1 

, 

From these obsCl'\"ations it will be apparent tl1at, on the pell

nlty of relinquishing an absolute basis for his science altogether, 

the jurist must be a believer in the absolute supremacy and 
, 

goodness of one personal, that is to say, conscious, Gacl j and it 

is a historical fact of great significance, that this creed has actu-
, , , 

concerning Jlilll which betray n "ery low nIll! ullworthy religious consciollsness. 
But n COII8C(OIlS God there must be, nlll~ tbis cOllsciousness IIIl1st correspoull to our 
consciouslless of llilll." The samu t: .ollgllt is more flllly clnboratcd ill other pus
sages of this grellt ,~ork, e.g. vol. ii. I'P. 31i-3·J6. ~\s rChrards ]I\UUnll freedom, 
8gnill, i.f nll thnt Germnn spceulntion ]IRS done is to distin~,'\lish it froln lIIere 
l!\\\'I~ss cnllricl', Rllll to \lefine it 113 c\)nsisting ill nil identificntion of the limiteli 
pcrsolln], with tho IInlimiteu ullh'crsnl will, ill whnt docs this differ from tho 
common Christinn cOllccptioll of freedolll in wbich we Ilnve nll 'been brougllt lip 1 
Do we lIot say t]mt thu .. sCr\'icc" of God is "perfect free<!om," nud nrc we /lot 
tnught to pmy thnt ollr will mny be blended with His 1 Hud lIot e\'cn the bentlwn 
world COIllU to recognize tIt'! filet that lJco parcre lihcrtccs cst 1 Zuller's Stoics, 
Epi/.'lIrcIlIM, ml(l Sce}ltiC$, pp. 169, 315, 1I0tes. ' 

1 That GcrmallY is not,prnetically pnntbeistic, wllRtc\'or sIll' mny be tllCorcticnlly, 
is dcmollstrntcd by IlCr recent llistory ; for no COWl try in our time, or probably 
lilly other time, C\'er trusted so little to Fate. 

, 
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OF TilE SOL'UCES OF XA'l'UR.\L LAW, 21 

ally been held by every jUl'ist whose system l'ises above mere 

empiricism, not only in Christian, but in heathen times. To the 

extent, then, of vindicating this simple creed, the science of 

jurisprudence, in laying' its OWI1 foundations, f:llls togethel' wit.ll 

the sciences of theology, et.hics, and psychology. 

As rcgr.rds the furt.llCr rclation of j lll'isprmlence to these 

sciences" absolutely thore is, of course, no philosophical (J.llC~

tion which is indifferent to the jurist j and hellce the necessity 

of that general scientific training which pl'ecciles his professional 

studies. But on t.he principle of the dh'ision of la1)0111', wlliclt 

:jppHes to scientific research as to eyery other department of 

activity, he will do well to decline all discllssions which bear ot> 

his science only in the wide senso in which it was rcgarded by 

the Jesuits as a hrancll of tlICologr,l and in which some Protes

tant wI'itors have identified it with ethics. 

The question, for example, whether the law of nature, 01' the 

moml law, originated in an act of God's fl'CC will, 01' whether it 

l~xistcd from nll etcl'Jlity and continucs to cxist independently of 

His will" whethcr it ue n law of God or a law to God, much as 

it ]laS ueen discusscd both by jurists and moralists, JUay he dis

missed, not only as insoluble, otherwise tIlan l>y the idcntifica

tion of God aud I,n.w, hut as irl'ele\'ant, hecause 'the science of 

jUl'isIJiudence will l'est with equal security on either of the two 

nltel'llativcs which it offers. :For similnr reasons we mny well 

content ourselves with humbly recognizing the hitherto impello

tI-able mystery ",hicll covers the origin of evil. 

As regltlJ~ the nature of evil, 11owever, the case is different; 

for if 1\ belief in the absolute character of good be indispensable 

1 E.g. L')' Suarez of GrenRua, ill Lis great work Dc LcgllJlls • 

• 

• 
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to the attainment of a basis for our science, this belief will 

scarccly bc gained unless our study of nature should enahlc us 

to assign a l'clativc character to cyil On this point tllC lawycr's 

crccd must be that of Plato and St . .Augustinc,) thc creed 

which had been l'cyealed to Job,2 which Heraclitus had divined':: 

and which, with Dunscll,4 I believc to be the instinctive creed 

of mankind. 

The necessity of this opiuioll, for the purposes of our sciellce, 

bas been strongly felt by the latest sC]1Ool of scientific jurists iu 

Gel'mnny,S those who agrce with Hegel ill scarccly anything else 

accepting II is dictlllll that evil JllllSt be l'egnrdell as "a negative 

elcment."n 

Without dwellh:g further, thell, 011 subjects which l)elong to 

thc sphcre of theology, pcrmit me, in conclusion, to indicate one 

. very importaut practical effect which the recognition of the 

divine origin of jul'ispl'udence has exorcised on the organization 

of society. 

The place everywhere assigned to the lawyer lies between 

tlmt of the priest and the seculllr layman" in general consider

abJy nearf!r to the forIller than the latter. 

In the East, ill theocratic countries, and amongst the Semitic 

races ~lOre especially, the omccs of thc lawyer and the priest nre 

combinc(l ill the same individual The laws of Moscs and of 

Mahomet, and in n. lesscr degl'ce those of l\Ianu, and even of 

1 Emile Snissct's introduction to his translation of tlle Chi/as Dei, p. xxxi. 
= Job. i. 6-12. a Sellwegler's llist. o/I'Ml. II. 22. 
• Ut 811)1. i. 23. Bunsen hns bronglit out tIle il11110rtnnt filet that the origilllli 

Uebrcw conccption of SlItllll (A:a:e1) WIIS tllllt not of tllc OIlpollcnt nnd riml, bllt 
of the SCt\'llllt of Gall-Gall's llctributh'C Justice. Goel iI' History, \'01. i. p. 102. 

D .Almms, pp. 128, 147, 170, 172, kc. 
G Phil. of Hist017l, Bobn's traus., p. 10. 
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Confucius, are rcligions as well as legal systems. In those of 

Zoroaster the forlller is the prevailing character, though both are 

comlJincd. Scribes, rUlll1itl~, l'fuftis, Ulemas, :'IIollahs, Kllllis, all 
• 

belong to the sacerdotal class. The classical nations spoke of us 

as" l'riests of Justice;" and ill Christian times the separation be

tween the priest and the jurist dates from the period whell the 

universal priesthood of Christians was acknowledged, and it has 

been fully accepted only in those countries in which that reeog

]Iilion has takcn placc. In the middle ages thc canonists, and 

not tlllfrC[lUelltly the civilians; wcre priests; and in Home, so far 

as the papal authority extends, the same arrangemcnt pl'cmils 

at the present hour. The Lord Chancellor of England, till the e\'e 

of the Heformation, was invariably an ecclesiastic, aUlI therc are 

instances of the Seals lHwing lJeell held lJY bishol)S down to so 

late n period as 1G25. Even now Ulany of the fUllctions or thc 

Chancellor arc connected with the Chmch, and it is only yester-, 

(lay that its ecclesiastical character was laid aside hy an illl-
" 

pOl'tall~ branch or the legal pl'ofession in ]~nglalll1. On the 

Scotch !lench. as originally constituted. one half of the j11l1ges, 

IJcsides the President, wcre Churchmen, and Chmchmen sat 

upon it evell after the l1eformation. In the acadcmical hier

archy of all European countrics, t.he Legal mnks next to the 

Theological Faculty. .As civilization advances, and sO~;.\ll ar

l'nngemellw become moro cOIllFlicated, :t division of labour 

becomes inevit:tlJle, by which the judicial is separated from the 

sacerdotal office; but their original connection ought "11e\"cr to 

be forgotten by the lawyer who wo~tld duly appreciate the digni

fied aml sacred character of the l)rofcssioll which it is his privi

lege to exel'cise. 

• 

• 
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II. The secondary sources or ci'.annels of the Revelution of 

Natural J.!tW m'e oftwo lands, lXrcci and Incli1·cct . 
• 

1st. lJircct rcvclaUon. 
(a) Jli1'aCllloZlS 1'cvclati01t to nta1i', All direct revelation pnrM 

takes of a supernatural cJ1nracter j bl.\t its miraculous character is 

most marked when it assumes the share of an exte11lnl cOlUmuniM 

cation from Goa, to mnn in other worels, whell God, as wl1nt we, 

by analogy, call a 1'e1'5on, appen1'5 to man, ~nd tells him His 

will. Of revelation, in this sense, the only instanc'1s admitted in 

Christian countries nrc those narrated in the Dible, 'Vhether 

these int~rpositions arc to be regardell as violations of nntl'!'ll.l 

law, 01' as nets ill accordance with higher natural laws tllan are 

knowll to mall or traceable by llis present faculties, is one 

of the many:·peculative questions which the jurist, as snch, is 

, not called upon to discuss, 

(b) JlimclIZVIlS 1'cl:clatioll, tlt7'ou[jh man.' When Goel nml{es 

c1lOice of an individual man as a pnssh'e inst,mment for tI1C COllM 

veyance of His will to mankind though that will be 110t conveyed 

, to him by an external communicatioll, t!le revelation sti1l110SM 
. 

sesses 110~ only a supernatural but a miraculous character, The 

revelntion of Wllich the prophets and the apostles were the 

organs. was of this kind, in aU cases in Wllich tIleY do 110t profcss 

to rcport tl1e very words that were apoken to them by GoeL 

(c) Special ,'cvclatiQ1L tltrou{Jlt man, This occurs when God, 

by the ordinary influences of ~is grace, makes His law known to 

the illdividual mind otherwise tllan through its cOllScious pro

cesses, 

'Ye bave bere still apparently the immediate opemtion of the 

primary without the intervention of a. secondary cause, which is 

• 
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• 

said, 011 the high authority of St. Thomas Aquinas, as quoted hy 

Dante, to COllstitute tbe character of a miracle.1 nut it differs 

from the miraclc, in the ortlinary sensc, in this: that it is not 

entircly indepcndcnt of thc will of the recipient, as manifested 

eithcr in the I'elation in which he placcs himself to God, or by 

direct.l)etition. This revelation, through the reason (I/OUS), assumes 

a plainly supernatural, and comes yery close on a miraculous 

clu,mctcl', when it. is grantcd in unusual mcasure, as, for ex-
• 

amIlle; to Socmtes. 

nUT.SCn, in my opinion, spoke quite accumtcly when Ih1 charac

tcri~cd Socrates us "The Saint of Athens,":! and I assent to the 

exp':essions which 110 uses in a lettcr to n friend, as reproduced 

in 11 is life.s Referring to the lIIallnei· in which his fricnd had 

spoken of the religious aspirations of the great heathens, Dunsen 

says, "I should cxpress myself di!lcl'cntly as to the rcligious 

aspirations of Homer and Socrates, as lIOt derived from extcrior 
• 

sources, 110 more than t.he philosophical notions of Deity in Plato, 

but from that iuward revelation of t.he Spirit of God, to which 

St. Paul alludes." Such, I belieye, to have been the charactcr of 

the reyelat.ion of ethical truth to Socrates. 'Yhat llC said of the 

t'la.{pWI', I take to l1:1.\'e been n mere figurative way of indicating 

thc more direct I'elation in which he felt hill!:;elf to stand to the 

Divine, amI of which all sages aud poet.':l, seers and makers, are 

morc or less distinctly cOllscious. Apart, howcver, from thc 

lofticr ehamcter of thc subjects to which these I'evelations usually 

rcfel', there is, I think, n. difficulty in establishing a distinction in 

kind bctwccn tllcm and those iutuitive acts of the miud by which 

1 D~ .l[ollarcnia, lib. ii. sec. 4. 
I Prcfnce to the TllColo!Jia. Gcrmanica, lvii. a .,. 1" "" 1 o. 11. p. OJ_'S. 

• • 



• 

• 

• 

26 OF TilE 5CII00L8 OF JUnISPRUDENCE. 
• 

logical proccsses, for more ordinary 1Hlrposcs, are unconsciously 

perfOl'll1cd.1 All II happy thoughts" come from Gou, and may, 

in a willo and loose sense, be called re\'elatiolls, seeing that tho 

minu ill which thoy arise stands, for the time heing, in a more 

immediate relation to Him. 

2cl. lndb'cct Revelation. 

Indirect revelation is the ordinal'Y means by which the law of 

nat,ul'e, or, ill other words, the will of Gou, with reference to 

temporal affairs, is communicated to man. 

It is divided into two branches. 

(a) Subjective, The teaching of cOllsciousness, or the l'evela

tion derh'cu from the study of the Ego. 

(0) Objective, The teaching of external observation, 01' the 

revelation derived ii'olll the study of the .lYon-Eoo, whethcr 

-material or immatm'ial. 

CHAPTER II. 

OF TIlE SCHOOLS Ol~ JUmSPRUDEXCl-~. 
-• 

TIll~ 'lUestiolls whethar the various sources of knowledge, direct 

01' indirect, which we l13.ve elHullel·a.ted, be l'eally channels of 
• 

the revelation of the absolute la.w? anu, if so, to wlmt cxtent? 

call be answered only when the cllaracter und scope of their 

teaclling lms been investigated. On the assumption, howevcr, 

that they nre entitled to that cIlaractel', it is obvious that the 

information which they comnmnicnte must be harmonious and 

coincident, even where it is not identical; and that no one 

1 Duke of Argyll's Rdgl£ of Law, II. 318 • 

• 
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of them can be entitled to l'epudiate another. The methods, 

ho\\'ever, to which they give riso differ so esscntially, and COIll

mend themselves to tmnpernIucuts and races and gellt'rations 

of mell so diflcrellt as to hnvc originated \'arious schools of 

jurisprudence, each of which, in its turn, has claimcd exelusivc 

possession of the key of knowledge. Of thesc the most clearly 

distillguislmule n.re,-

1st, 1'he Theological School. 
• 

2cl, The Illlluctivc 01' Obscrvational School (Suhjeclh'e and 

Objective). 

3d, The Subjective, 01' Philosophical School. 

4t11, The Objective, 01' Sensational School . 

• 

.A few ousCl'\'aiions on the methods 011 which these schools 
• 

severally rely n .• 1 l}e serdceable in enabling you lo recognize 

the co-efficient character. which, ill reality, belongs to them all, 

1st, Tlw 1'ILCalo!Jical SchaaP professes to disco\'cl' the la\\' of 

nature, not in the study of nuture itself, but in the study of \\'hat 

God has told us of lluture, The legitimacy of ~his method is 

implied ill what has already been said of direct rc\'clatioll. 11' 

the law of nat.ure be idcntical with the Divine 1.:1\\"I:.t:. with the 

will of God, it certainly is possihle, and not illcoliccimblc, that 

He may have made this law Imown to man dircct.ly. 

The legitimacy of the theological method being mlmittcd, the 

ollly questions with refcrellce to it which here are logically opcn 

to us are, first, as to its reality, amI, second, as to its adequacy or 

exdusive sufficiency. 

(a) Its ?·cality. Though it be Loth possible and crc<:Ubl(; that 

God should have l'cvealelillis will to lUau directly, either hy 

1 ~\hrcns, pp. 61, 66 • 

• 

• 
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internnl or externnl means, it by no menns follows that He has 

clone so at all, or thnt lIe hns done so with refercncc to the matter 

in hand. The first of these questions it is not necessary, nnd 

would not be suitable, that we should discuss. A dit'cct re\'el~

tion, with l'efel'Cnee to the relntions in which mnn stands to God, is 

an OCCUl1'ence in which nll Christians and l\fnhometans, !lnd most 

Heathells, profcss to helieve, and we shall here assume its reality. 

nut does tl1is rcvclation bear on tJlC secular l'elations of mell ? 

and, if so, does it nlone fUl'llish us with menns mlclJ.uate to the 

determination of these rclations? For this, we must bear ill 

mind is the thesis which the theological school, ns such, profcsses 

to mnintain. 

The leading doctrines of tllC mornllaw are, no doubt, laid down 
• 

in the Holy Scriptures, and inasmuch as the law of natme with 

Tcference to the relations of man to man is neither more nor less 

than these doctrines traced out into their consequences in special 

directions, the law of naturc may, in this sense, be said to have 

been (~il'cctly l·evcaled. "Thethel' or not the starting-point of 

cthics was thus attained,l its grand outlines haye, at any ratc, 

the double sanet·ion of direct and indirect injunct.ion. 

Ou t.he other 11and, 11Owever, it is important to remark that, in 

the vast majority of instances, wllilst tlle information which is 

conveyed to us with reference to the relations of lllan to God nre 

express, that wbich has reference to the relations of nlan to man 

only admits of being partially gathered from incidental expl'es-

sions, or from the life and conduct of Chr~~(;. The previous 

1 Neander, CIt. 1Jis. i. p. 9. Donnlllson's /listory of Cltrlstial£ Literature, ii. 
Pl>· l6i, 183, 198, 225. .\ckcrm:lIJu's CltrisUcllt Elemellt ilt Plato, pp. 19, 53. 
AMot. Mctapk. x. 8. 
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acquaintance (.If nHl.nki·!d with the law of nature is, manifcstly, 

assllmed; nnd in this as:Hllllptioll we canllot but perceiYe a plain 

l'ecogllition of, and reference to, other sources of knowledgc. 

Then so far from preaching allY separate system of l)ositi\"(~ 

law relating to secuIm' affairs, Ol1e of the objects of Christ's 

mission was to abolish the only system of the kind that eycr was 

directly J'eyealed to mun, aud to place the Jews once morc in the 

same position as the rest of mankind. The l~olUan law, ullller 

which Christ Himself lived, was expressly founded on inllil'ect 

re\'elatioll interpreted by merc human rcasou, amI, from the be

ginning to the cnd of His teaching, there is not the slightest incli

cation of an opinion that it either ought to have rested, 01' coulJ 

}uwe rested, 011 any other. 

'I'he exclusive pretensions of the theological school of jurisprud

en~e are specially inexcusable ill Christian countries, seeing that 

Christianity, as a learlleil and ingonious l:rcnchman has observed, ' 

is II the first religion which does not pretend that law is dellcur.1ent 

on it," 1 A uatuml couse(1 uence of thus attempting to Jeri n~ guid

ance from a somcc which was not intended to affol'll it, lIas been the 

most wonderful diversity ill the results arrived at hy thcological in

quircrs. :Frolll absolute monurchy alllI patriarchal aUlI hierarchical 

despotism, to democracy communism and anarcllY, there is no 

condition of iloliticai 01' social existence which has not sought 

to justify itself by an appeal to the theologicalmethod.2 Xor is 

it wonderful that such should have 'been the case, for it is ob\'ious 

that anything may be proyed by no system whh:h relies on ducu
ments compiled for other llUrposes, amI which, by l'elllldinlilJg 

• 

1 Dc Coulnngcs, Cile Allti'll/c, p. 51S. 
S For all cDUlDcratioll of writers v. Ahrens, 11. (lJ. 
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reason has, moreover, freed itself from tIle fetters of an imle· 
• 

l)enclent organ of interpretation. 

But though the tcaching of Clllist was not intended to sUIJer

sede the revelation through nature, and from the ident.ity of t.heir 

SOllrvllS cannot possibly have contradicted it, it does not follow 

that Christianity did not correct and supplement the conceptions 

which manldncl had hitherto entertained, or would t;~hei'wise have 

been ill a condition to form of natural law. Tv t.ile fac/t of its 
• 

h:wing llone so, the vast difference between our conceptions of 

• the rights and dutics of human beings and those entertained by 

heathen 01' ~rahometnll nations, 01' evcn by the classicallJations 

of antiquity, bears witness. 'YIlCrever any secular doctrine is to 

be found, tllCll, ill the Holy Scripturcs, the presumption inas

much as God does nothing needlessly is, that it communicates 
• 

knowledge beyond what was attainable, 01' at any rate kId, up 

to tlmt period, been attained by the ordinary means of ()bserva

Hon and reasoning, and it is therefore to be studied by the jurist 

with l'e\·erent. diligence and care. "Then compared with the 

information which Ite obtnins tllrough the indirect chanllels of 

our kllO\\~ledge, he will often find that the greater completeness 

of its dicta enables him to decide between conflicting opinions, amI 

even l)ccoJUes the starting-point of new sciCl!tific illyestigations. 

Let me give a single instance of what I mean. The 

sellOol of jurisprudence, wllich sets out with the "indication 

of the "igltts of the illdh'idual, very frequently fans into the 
• 

error of teaching llS to prefer ourselvcs to our llcighboUl's, and 

ends in justifying selfishness, eitllCr.in the fOl'm of unjustifiable 

aggmlldisel" Jilt, or equally unjustifiahle non-intervention. The 

oppositc school, which Pl'ol)oses to itself the inculcation of tbe 

• 

• 
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duties of the individual, tells us to prefer our neighhonr to Olll'

selves, and oftcn falls into asecticism and fanat,ieisllI, and recoIII

mends institutions and cnaetments by which our" lIcighlJOul' 

suffers cvcn more than ourselvcs. But thc Biblc cnjoills us to 

love our neighbour {IS our::;clves; and in thus proclaiming the ('.fact 

reciprocity of rights nnd duties, direct rcvelation, whilst it cOlllil'lIls 

thc ethical teaching of the Socratic school, indicates the directioll 

in wllich scientific jurisprudence, by supplying a measure at 

once of rights and duties, yields, as we shall sce hereafter, it:; last 

and most precious fl'tlits. 

Yet how univcrsally human such :t sentimcnt is, appears 1'1'0111 

such :t fact as that thc 1Jrnlnnans reproach cd tllC Bllddhists with 

llaving stolen the preccpt of u!lh'crsal bcncyolellcc fl'OIll the 

Veda} It was consequcntly a scntimcnt which hoth professed 

to hold; and at which wc can scm'ccly imaginc that; either of 

them arrived otherwisc than by what arc cOllllllonly called 

human means. 

2d. TIle inductive or observational school (.sul:jcclh·c alld ub

jective). 

Apart from such knowledge as is com'cyed to us llil'cctly, 01' 

which we obtuin by efforts of which we arc nncon~dmls, an tlmt 

we know either of tllC law of nature, or of anything' d~w, iiit\:';t hc 

leamed by the ordinary processes of cOllscious olJ;"cl'vatiull awl 

reasoning"; and consequently all the actual, 01' indecd )lossihlc, 

schools of jurisprudence, except the theological, belong, st ridly 

spealdng, to a single class, viz. the illducth'c or ohscl'\'atiollal. 

Bacon did not limit tllC illllucth'c method to physical in

quiries, but declared it to ue the truc method of scientific iIHl'lil'Y 

1 ~ra.'i: :Uu1!',!r's llistol'Y of Allcicllt SCIIISCl'il Literatul'e, II. S:i. 
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universally. Since the time of Descartes, at all events, its ap

plicability to the study of man and his relations Ims scarcely 

been disputed; and whether we prosecute it subjectively 01' ob-

o jcctively, or both, the science of jurisprudence, is an inductive 

science, just as much as chemistry or psychology. TIut the in

ductive or observational school of jurisprudence, though resting 

on a. common foundation, is a house divided against itself, the 

occupants of which llave been in th~ habit of burring their doors 

agttinst each other even more determinedly than against the 

theologians, with whom some of them 1 llO.\'e even been willing 

to claim IdnUred. 

The induotive SC11001 as a whole, then, may be divided into two 

section.s, the sUbjective and the cbjective, or that which relies 

for its starting-point on the observation of internal pllCllomena, 

.and tlmt wllich regards ~."ternal phenomena as all ~'lfficient. 

By including the sources 011 which they respectively rest 

amongst the sources of our science, we have already rccognized 

the legitimacy both of the subjective and objective methods, and 

entered Ollr protcst against the claim of either of them to exclude , 
the olher.~ In support of th.is protest, and in illustration of their 

necessnlY dependence on each other, one consideration alone 

would ,seem to suffice, viz. that the supreme rule of life wl1ich 

we seek is ncitllcl' a doctrine of l'jghts nor a doctrine of dutics, 
• 

but 0. doctrine of the relation between l'ights and duties. But!l. 

l'clatbn call becoJUe intelligible to us only when we know both 

of ~he partic~ l'el:lt{!d, and as rights ha\'o a subjective, and duties 

an objective, origin, a knowledge of the l'elation in which they 

:1 Paley, for exnmple, who OCCUllics the singulnrly incongruous llosition of n 
thcologit~ll utilitarian. 
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stand to each otlicl' necessarily implies a l'efcrenec hoth to sub

jecti\'c and ohjeet.i\·e SOUl'ces of knowledgc. 

These considcrntions, howc\'('1', oh\'ious as they seem, h:\\'o not 

l)re\"cntccl mcn opposed to each other by personal lIIH1 lIat.iollal 

genius, fl'ol11 attempting to creatc two schools, c:wh resting soldy 

on one avenue of knowledge, nnd as such lllullw.!iy exdusi\·c. 

3d. !1'Ilc subJative, 01' so-called l'ltilosophicaI ~ ",1. The exclu

sivc claims of the study of our sulljecth'c nature (I he personal 

Ego) to enlighten us with reference to the ultimate law, rest on 

mctaph}dical speculations which have lost. their hold eyen on the 

country in which they originated, nnd are so little in aceOl'llallCe 

with the 1mbits of thought which prevail amongRt. otll'sc1\'cs, 

tllat, even if I possessed n clear ullllcrstaIHling of' them myself, 

which is far from being the easc, I should be disposed to le:n'c 

them to the cxpcrimcntalrefutatioll, ",Ilic]', I trust, t.he usc of tIle 
• 

double method of inquiry ill the subsequent pages will supply. 

To my mind, t.he objection just stated ' that n relation cannot 

be known by n knowlctlge of one of its terms seems to ve 

fatal to the ('xclusive claims of the subjective method, to nn 

extent to which it is not, theoreticnlly at least., to t.he objectiv~ 

method. An objective induction, sufficiently widc nnd suffi

[liently accurate, would yielll n la.w of relatiolls which might be 

lssumcd to include the suhject; but no obsel'\'ation of snbjecth'e 

rhellomana, 11o\\,e\'el' exhanstive, could with eCillul safety be 

lSsumed to cover thc field of objective existence. Neither 

nethod, as we have said, would be trustwol'thy, apurt from the 

lther; but in this point of view at least, the object.h·e method 

\'ould offer mallY chances to Ol:e, wllCreas the subjective method 

vould offer only one chance to muny. The suhjectiye method, 
c 

• , 
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• 

on the other hand, would luwe the advantage in its starting-

IJoint, for how could I ever come to know anything of my Heigh. 

bour's rights except by contrnsting them with my OWI1? The 

exclusive claims of the suhjecti\'e methotl, ho\\"ever, for the reason 

I IHwe mentioned, need scarcely be discllssed in this COUll try, 

4th, Thc olu'ectivc, 01' scn~((tio)lal school. ·But the case is \'el'y 

diffel'Cnt with the claims of objective expcriencc, which fOl' 

generations has seemed to the cOll1mon ElIglish mind not only 

to supply Uw sole legitimate method of inquil'Y into the rule 

of life, but, hy fUl'llishing a l'ule of life ill itself, to supersede 

the necessity of the inquiry altogether, 

The utilitarian doctrine thus occupies t\\'o positions, frolll 

the olle to the other of which it is continually shifting, 1JII& 

which require to U'1 carefully dis'.inguishcd, seeing that in the 

. one it is, and ill the other it is not, entiUed to take mnk as 

n. legitimate method, and to claim n. place in the science of 

j UriSpl'll dence, 

1, III the first and most ambitious posit.ioll w1deh it assumes, 
• 

the doctrine of utility claims to fUl'nish us with a tcst of the 

quality o~ our actiolls, to constitute ill itself n. rule of lifc, and 

thus to supply the placo of the law of II ut tIl'C, the reality or 

which it denies, Of the confusion of thought invoh'cd in tIt is 
• 

claim we have instantaneous proof if we reply to it by the 

questioll, ct Useful for 1(/lUlt?" The quality of actions can be 

tested only by reference to some final o1..~icct ("~/\O,) which they 

seek to attain, and the measure of their value is t.he approach 

which tllOY lllal~e to its attainlllent·, If the rule be, ct follow 

virtue," ct follow pleasure," "follow nature," the l'ealizat.ioll of 

wjmtevcl' we lllay choose to characterize as "vil'lue," or 

• 
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"plea:ml'e," 01' "nature," is tIle ol~ject of the rille; and the 

vallie of each part iculal' action will be greater, 01' less, in ]ll'O

l,ol,tion to the extent to which it; nccomplishes t.his realizat ion. 

Hut "follo\\" utility" is a rule which has no ohject a fillger

post that points nowhere! So 1:11', then, from possessing tIw 

merit, so often e1aimcd for it., uf supplying the silllplest /If all 
• 

tests or conduct, the utilitarian system fU1'llishes 110 test at. all, 
• 

and has COIISC(111CIltly to a('~ept its test from 801lle olle 01' ot her 

of the systems which it l'cp1ll1iates. Tn ?If 1'. Bent ham's hanlls, 

nnll those of the majority ot' his liJllowers, its 01\jeet liaS 110cn 

.. happinc:::s," so Ilcfinell as to rise little alJOYl1 animal cnjoYlIIent, 

alldntilitarianislIl has thus been cquh'alunt., not to CUlhl'lI1onislll 

ill the Aristotelian scnse, but to het1l1nism in the sensu of thB 

latcr Epic11l'cans. 

all ohjl!ct amI so 

:'Ill'. ),1 ill, in his 

Stung h)' the rcprlJ:whcs to which Sll igllolJle -
llegrading a systt'lll cxposcIl tlwir adhcrents, 

later writings, has slllJlilllatcll utilitarianism 

illto somcthing that 1I1ight ue called ImnRCCll(lental-euli:emon-

The iIlJPl'O\'CIIICllt as ,·,~gal'lls the ohjcct is great, nllt he • Ism. 
• 

has not illll'l'o\'ed its Pl'ctl'lIi'ions to tIm character or a se1I'-llett'l'-

milling system, or its claim 10 any higher position than t.hat. 01' 

a methud of' iwplil'Y into the Ohjl 'cts of lire Hnd t.he lJIeans III' aU ai IJ

ing thcm, or, ill other wOl'lls, into the law of nature a pll . ..;itioll 

which was lIC\'Cl' dcnied to it by any OllC, except perhaps a suu

jcet h'c idcalist. 

Iet us consiller its merits, then, ill this laHel' aspect, 

2. "icwcIl as n. lIIethod of' i1l1pIiI'Y into the law of' natlll'e, 

utilitarianism is mcrely a sOlllewlHlt unpllilusophic:al application 

of the method of extcrnal obscrm'tiulJ, which ill the hands of 

scientific inquirers has nssulllml two lcadillg fUI'111S •. 

• 
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, 

(a) The statistical, or empirical, which is chiefly knowll in tllif> 

country; amI, 

(b) The historical, of which, in its primary plwse, Hngo, 

, Saviglly,l and the late Sir Gcorge Cornewall Lewis may he 

l'cg(mlcd as tIle leading l'cpl'cscn~ath'cs, and wl1ich the Sl>CCtl-

1ativc mind of Hcge1 derelopcd in new dircctions, 

ThcOl'et.ically, it is diflicult to deny the prctensions of cxtcrnal 

observation, WhCll dircctcd both to contcmporancous and past 

c\'cnb;, to the c1wl'actcl' c\'cn of an indepoudcnt JUCtllOd, lJC

cause it is IJossible to imagine an intclligent being, COm'e1'5-

ant with human life nnd nction, nnd yct not 1mmnn. Such 

a beiug could, of coursc, hare no subjecth'c rcvelation of human 

naturc, 01' of tllC laws by which that nature is govc1'1lcd; and 

yet he 111ight, to a ccrtain extent, bccome acquaiutcd with 

, human nature, and its laws, by the ohjcctivc rerelation of cvents 

-by extcl'Ilal obscrvation of nctions and their results. :Fol' n 

humnn being to exclude llis own natUl'C from his consideration 

whilst investigating llUlllan lJatUl'e in general, I believe to bc 

impossible. nut some approximation to such a one-sided posi

tion is pel'11aps attainable; and to the utilitarian who lays claim 

to it, all that I can object is, thnt his method is needlessly 

impcrfQct, If lIe is a lmmnn being, 110 is wantonly throwing . 

awny the opportuuities which the subjective study of his own 

human nature affords him of becoming aC(luainted with llllluan 

nature in gcnernl, and its laws. He is ul'ging, moreovel', 011 

! 1 A statement of ~hc ~'cry sOlllal position which Sa\';gny took lip, allli which 
differs cousitlernbly from that which hns heen poplliarl~' !lscrillcd" to hilll, will he 
fonud ill the introduction to ,Mr. Cutlll'ju's excellcnt tl'llllsllltio\l of the tl'elltisc , 

on PI1mtc Internntiollul Law, which fOl'lIlS tbe 8th vol. of the System cl~s llcllli:JCIt , 
Rlimiscllcll R«ll~·. , 

I ./ c.k l cU..h 'r. /(.. .... .l rN-t 1'Lt ci.4 . )"1..1:" ,... 
• 
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II is own bellaH, an exclusive claim which he ccrtainly wou1tl 
• 

lIOt concede to his opponcnt, who, with equal truth, might 

ullcge that, as humanity as a whole is prcsent in thc llattll'e 

of each illlliddual, the study of the 1:.go is alolle sullieicllt to 

reveal it. 

But oven when the claims of the met.hod of external ohser

yation are not pushed to this length, se\'eral very scrious 

pmetieal ohjections apply to it" which h:\\'c ueen stated with 

great Jill'eo 11y its recent opponents in Gerlllany. 

A. Supposing our acquaintance \\'ith rccont cyents to lJC 

accurate, in point of Jhet we call1lot apprcciate thelll, or, in 

other wonls, determine their "utility" fur thc attainment ur 
any gh'cn end whatc\'cl', for two reasons: 

(ll.) 13ceause their cvnscql~cllccS arc still in the futme; and, 

(0) Dceause we sec thcm through 

our own feelings and intercsts. 

the distoriiIl" lllctliulll of ::> 

B . .As regards C\'Cllt'S long past, our information is scillum 

complete, and, e\'cn then, it is colourcd by a triple medium: 

(a.) That through which the narrator saw it. 

(0) l'hnt through which he illtellllcd that we shoultl sce it.. 

(I:) That through which our own passiuns, pn~utliccs, 

ranecs, and those of our 0\\,11 tillle, perlllit us to sce it. 

• l"llOo 

C. Humanity has not. yet culminated, and its ausolute laws 

cannot therefore be rO\'ealed by the siully of its previous history. 

On tho assumptioll that it is pl'ogl'essh'c, tllC expericnce of the 
, 

l1l'cscnt must be more instructive than that of any foriller 

pcriod, and, in this point of view at all evcnts, the facts of 

statistics arc of groater value than the facts of history. 

J). But the lending objection to external ouservation in all 

• 

\ 

• 

• 
I 
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its f01'llls, as an exclusive source of knowledge, is that we call

not begin with it. In whatever light t< fncts" may be vi6wcti 

by the historian 01' statistician,1 -Co t]w jmist they nre not ends 

but means; und exterllul fncts nrc lUeans which lie cnnllot 

use till lie has gaincd n. starting-point., and acquired n standal'<l 

which they cannot supply. After we know wlmt OUl' natUl'e 

cravcs, amI wllnt God wi11s that it should aspirc to, thcrc is 

scarcely n. filct, howevcr insignificant, of obscrvntioll or cxpe

rience, which may not fUl'I1ish precious suggestions for the re

alization of these objects. Nay, farther, o\o'on as regards these 

objects themselves, it is most true that "tllC1'C is n. light which 

shines on the ways of GOll out of n better knowledgc, c,'en of 

Ulan's ways."2 nut the light which mal):'s ways afford is lighted 

within him, and the J'cflected light which shines from without 

has rcferencc far morc to thc concrctc and variable, than to the 

abstract and permancnt clement of law. Thc science of juris

prudcnce, likc charity, must "begin at ]lOme ;" and tJlC propel' 

answcr to thc empiric, is that wllich St. Lukp'3 tells 11S om 1.01'11 

made to t.he Pllal'isecs when thcy asked Him whcn t1:c kingdom 

of God slll:mld come. "The kingdom of God cometh ilDt with 

observation: neithcr shall they say, 10 lam'c! 01', 10 ther(:! for, 

behold, the kingdom of God is withln you." 
• 

1 As to tile scicnWic significance of Sttt~lstic ·v. Ahrens, "01 i., 1)' 5, nott'. 
, &i!J11 0/ UIIC. p, S. 3 x\'ii. 9.{I. 

• 
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CHAPTER III. 

Of' TilE AUTOXO~[Y OP 1lt:~UX XATL"RE. 

THE sciencc of thc law of natul'C divides itsclf substantially into 

three inquiries;-
• 

1st. Is t.hc naturc of man autonomous, or in othcl' words, is 

man" a law uuto himself?" 

2cl. If so, in what manner is t.his law rcyealed to him? 

3d. What is UlC law which man's natul'C imposes ou him, 01' 

hinds him to impose on himself? 

Each of these branchcs admits of being prosecuted, and has 

always becn prosecuted ill point of fact 1.,y competcnt investi

gators,l morc 01' lcss systcmatically, both by the l1hilosophical 

and thc historical mcthods. In so far as it scems possible, we 

shall not fail to avail oUl'seh'es of this doublc a\'C1ll1C to truth; 

hut in seeking a rcsponsc to thc first qucstion, for thc rca:;OI1 

which wc mentioned at the conclusion of last chapter, wc shall 

listen in the first place to what our natmc tells us directly. 

The dircct, 01' subjectiyc l'cyelations which 0111' na1111'c makes 

to us of its legislati\'e character, appeal' to be presented in thc 

following order:-
, 

1st. Our nature asserts its cxistence, and villllicates it~ asser-

tion. 

J~ife being the root at once of our rights and our obligations, 

the knowledge of life, as a fact, must, of necessity, be the first stcp 

in the science of jurisprudence, as of cvery other 1.m1.11ch of the 

science of mun. Till we know that we are, we can neither kuO\v 

1 f ·,jliclmi Grotii ElICMIOi(lioll, IlId(x, p. 3. 

• 
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how we are, nor inquire llOW we ougllt to be. But our existence 

is n fact, which cach of us must ascCl'tain for himself; and the 

Imowledge of which, hy nnother, we can ollly assume. If a Ulan 

tells me that he is not conscious that ]10 Ih'es, I call 110 more COIl

tradict him than if he tell:; me that lIe is not conscio\ls that he 

loves. So far, the primary dictum of consciousness is on a foot

ing of equality with all tho subsequcnt "licta. ]lut it diners from 

thcm in this l'cspect, that. lIcithel' its reality 1101' its voracity call 

be denicd, or C\'Cll doubt cd. If my neighbour tolls lIlC that he 

feels thnt he does not 10\'0, I nm uouud to helie\'c llim j hut if he 

tells mc that he feels that he docs lIot li\'c,or thinks that he does 

not U\'c, or douUts whethcl' hc Ih'cs or not, his ass crt ion dispro\'cs • 

itsell: "Thc \'ery statcmcnt of doubt," as Dr .. Adam }'orgusson 

has said, "is a dogmatic assumption of pcrsonal existencc and 

t!lOught." 1 • 

Nor docs mc accuracy of this assumption admit of qucstion 

nny mOl'e than thc fact of the assumption; for, in so far as its 

first dictum is concerned, the fact thnt cOllsciollsness truly tcst.illcs, 

is proof enough that she testifies truly. II To doubt of the reality 

of tllat of ~\'hich we arc consciolls," says Sir 'V, Hamiltoll, " i::; 
• 

impossiblc, fOl' ns we can ouly doubt through consciousness, to 

doubt of consciousncss is to douht of consciousncss uy conscious-
• 

ncss. If, on the one lland, wc afill'lll UIO l'cality of tho doubt, we 

thCl'chy cxplicitly affirm the reality of consciousncss, and contra-
• 

diet our doubt; if, on the otllel' haud, wc dcny the rcality of COll-

sciousness, we implicitly deny tho reality of our denial itself," 2 

1 Fergusson's PrillciJllu oj .110rnl mul Political SciCIICfI, \'91. i. ll. 70. 
:I Sir W. JInllliltou's Lcel. on ,l/clapR., \'0], i., p. 274; Dt!scllrtcs' Secolld .llrdi

tatioll, RIII1 St. J\ugllslinc's Clt,ji(/$ Det', I. xi., c. 26. Sec also tI1C introductiou 
to lI, Snwct's Trall$[tltio,II, p. lix .• !xi. 

, 
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2d. Oll!' lmtllre guarantees thc veracity of its testimony with 

reference to its qualities. 

It is true that without. incUl'ring the cont radict ion which the 

denial of thc primary assertion of suhjectivc lJcing implies, we 

lIlay deny t.he veracity of c"ery sUlJsequent assertion of conscious

ness. nut such denial cannot possibly admit of prool: Lecause· 

the hutll of tho denial cannc"er rest on higher h~stilllony than 

the truth of the assertion. If the consciousncss which tells me 

that I lo\'c bc fallacious, the consciousness which tells mc tlHlt I 

doubt or deny that I love, may be fallacious too. It. thus 

appears that if we deny the truth of any single dictulll of COI1-

sciousness the reality of which as n phenomenon is atlmittell, 

t.he whole fabric of truth is shakell. "If 0111' illlllletliate iuternal 

experien('e could possihly deceive us," said Leilmitz, •• there wouItl 

no longer be any truth of fact, or any trut.h of reason." 1 

Consciousness, 01' suhjectivc naturc, Leing thus n 1i\'in~, 

tl'uth-telling witnGss, let us try what we can learn from it 

with reference to its lcgislati\'e character, and the laws which 

it acknowledges. 

3d. Our llutme asserts that it is thc result of a. cause external 

to itself, and inuependent o~its volition. 

We llavc secn that otIr first fecling, that with which conscious

ness begins, is the feeling of existence, and not of acth'ity, of 

Leing, nnd not of doing.!! This circulllstancc nt ollce throws the 

causnth'e act by which wc came into existence out of conscious

ness. 'Ve caunot, therefore, know thnt wc created ourselves. 

1 Hnmilton, 11t SIlII. p. 205. 
~ That actuality IIlUijt precede potentiality had nlready become R}lpnrcnt to Aris

totle. Grout's ~11'istc}t[,:, \'01. i. p. 231. 

• 
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Any theory 1 which docs not ascribe our heing to a. cause inde· 

llendcnt of our volition, must be a. purely gratuitous assumptioll, 

at variance with our knowledge so far as it goes. 

, 

nut from this assumption we are s]mt out by two considera

tions- , , 

(a) It involvcs tlle necessity of concciving human activity 

prior to llUllllln existence, Ilnd Ly tlntS ascrihing original creative 

powcr to a second cause, contmilict.s our primary postulate of a 

single first cause. 

(b) It iml)lies the concelltion' of volition which is ullconscious, 

i.c. of will, without the self.directing quality which is its essencc. 

4th. Our ni1tme accepts itself as n. gift, voluntarily given, but 

nccessarily l'cceived. 

In Ill'OnolU1cing its source to be independcnt of its own activity, 

om naturc cxhihits itself to itself, ill the character of a free gift 

-,the gift, by an external aml independent agency, to evcry 1IIan 

of himself, with all the powers and faculties which constitute 

IJcrSonality. 131lL it is implied in the idca of a free gift, that 110 

pre\'ious right or title to its possession (:xistcd in the person of 

tIle l'ccipio,nt:? eycn supposing tllC recipicnt's person to have l)J'C· 

existed, a snpposition. which in the present case is cxcludcd. 

Whatm'er rights mny rcsult from our nature, it is obvious tlHlt 110 
, 

rights cnn hl1.\'e prccccled it, because in tlmt casc nature, with its 

inhcrent l'ights, would become a recognition of something which 

we h~d already done in our own behalf; and as doing implies being, 

we should again be entangled in the assumption of self·creation. 

1 Such ns tlmt of ~limer on Sin. 
S Ar.tus justitia> cst rCllderc debitum, scd Deus nulli cst tlebitor: Ergo, Dco non 

competit justitia. Th. ~\q. Sllmma. Pars prim. Qures. xxi • 
• 
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The first step ill the IH'ocess of self-investigation, ill n strictly 

jural direction, t.hus l'eveals to us not n right;, but n 11osscssioll, 

the result of no antecedent right, and the necessary SOUl'ce of 

all subsequent rights. This is n fact to which I beg to llircct 

special attention, as it is one the forgetfulness of which has illtl'O

duccd mueh confusion into the study of .iurisprudence. 

nut further the primary possession of existence, thus 

bestowed, must 11' It ouly be freely, hut fully accepted. 

frech-
• 

(a) 'Ye canllot refuse it, for from that course we are cut 00' hy 

the fact that t.he act of refusal, in this case, already implies tile 

llosscssioll of the object l'efused. 

l~re the 1,iI·th of Illy lifl', 
If I wished it or no ; 

No ql\estion \\'IIS nskt:lll\l~, 

It could not be 50. 1 

(b) But if we lmd neither riglit to demand cxist(!Jlce, nor 

l)o,,"e1' to refuse it, it follows equally that we lmd neither l'igllt 

nor 11owe1' to determine, 01' modify, its character. II Shall the 

tiling forlUed, say to him that forllled it, Why hast thou nll1.l1c lIIe 

titus? Hath not the potter power oyer the clay,' of the same 

lump to make one vessel unto h011our, and another uuto dis-
• 

honour ?"2 Accordingly:-

Slit. In accepting itself as necessary, our natme accepts itself 

as ~"i[Jltt. and its fundamental flualities nud normal impulses as 

the criterion of right and wrong. 

This proposition differs in elml'Uctel', very essentially, from the 

four preceding ones, nnd as it is 0.1 its acceptance 01' rejection 

that the question of the l)Ossibility 01' imllOssibility of the revel a-

J Coleridge's Suicidc's ATuumcllt. 'Holll. ix. 20. 
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tion of a !aw-llatmnl through nntUl'e eS$cnti~ Uy tn1'l1s, it is neces-

S(lry that we should consider it with scrupulous care, 

H we assume the pcrfect c1mmcter of the Creator to havc been 

made known to tiS by a revelation, not through our nature, llut 

to it, a science of jUl'ispl'l1dence may theu be (I.l'l'ivetl at hy a 

syntJwt.ic and ~ll!dllctive process, which docs not start from a 

llclief ill the rectitude of human nature, for thc known chametcl' 
• 

of the 1,l\\'givcl' would, in this cnse, be I\. suflicicnt guamntcc fo\' 

the chuJ'actcl' of the law. It is on t.Ids, the thcological hypo

thc::;is, that nll theocracics rcst, and if they call scm'cely hc snid 

to be scientific, they cannot be reproached with being illogical. 

]}llt:, in so far as a Jmowledge of the dutics which arise from om' 

relation eithcr to God or lllall is to be al'l'ivec1 at through llatl\l'C, 

it is plain that its llossibility rests 011 the dictulIl of consciolls

ness which I IHwc mCllliolled; because a llatnrc that was sell'·· 
, 

condcmned coulc.lllcithel' rovcal a self-justifyiug lnw, nor uOoI'd 

ground for the inferenco of a self-justificcllnwgivcr. 

'1'he 1l1timatc test of the rcality of this, as of evcry other 

dictum of consciollsncss is, of comso, a subjcctive one do we, 

or do we l)ot feel tlmt Olll' fundamental normal nature is self-
, 

npprovhlg. and that the acts of which we instillcth'ely disappro\'c 

urc nets, by Wllich that natul'C is violated? Personally I shoultl 

not hesitate to exclaim with St. Augustine', ," In his tribus nulla 

1105 falsitns verisimilis turbat, ct sumus, ~t nos esse novimus, ct 

ill (nostl'lun) esse ac uosse diligimus,"1 Still we al'e not compelled 
I 

011 the vennlLy of contradiction to admit Ollr qualities, as wc arc 

our boing. W'e cannot tllink tlmt we (1,1'0 not; but witllOut 

violnting the laws of tl10Ught, we may, perhaps, imagine that \\'0 
, 

• 1 fI- '[ D' l'b ' -",111/ us CI, 1 • XI. call, XX", . 

- • 
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were created by the devil, nnd formed originally in t.he imnge of 

the fathcr of lies. Ai) the ndmission of this llrcary creet! WQuIll 

amount to n denial of the l)ossibility of natural jl11'iSpl'lll1ellce . 

nltogcthel', the q uCStiOIl wllCther 01' not it he, in point of fact, 

the response of humanity, is indeed It critical onc. That it has 

prevailed, or l'ecUl'red, uudel' many modificat ions of ilTel igiMI nlHI 

scnsualism on the one hnllll, Hllll fanaticism and asceticism on 

the othcr, both ill heathen and Christian tillles,l is lllJ(1l1CSti(lu~ 

nble; but the following trains ot'thought and tmc],!l of ill(llliry. 

which I call orjly iudicate, if duly carried out., I believe will COil· 

vince yon that the central belief of llHl,llkilld has alwnys heen to 

the opposite effect. 

, 

o 

CIIAPTEn IV. 

IXQUInY INTO THE HISTORY Ol~ OI)rXIO~ WITH UEFEIlEXCE TO 

IlU)IAX AU"!·ONO)[\,.:l 

}'on t1le reasons stated at the end of last chapter, it scems 
o 

propel' that we should, for tlw prcsent, stop short ill om' ill~ 
, 

o 

quit'S iuto the dircct teaching of llatUl'C, and that I should hl\'itc 

you to test the accuracy of Olll' last dictum, with the aid 

which I conceive the historical to be always ill n cU1lllition to 

nffOl'd to thc philosophical method. 

1 Lecky, Ili.'1(Ol'Y of EllroJl •• l[oral,~. vol. i. r. 99. 
: 'file disCIIS~ioll ill this chnpter l\l"C!!{,lIts JUlilly nllrllog!~s with t1lnt wIdell 

Unroll 13UIlSCII hns pr~stlllted, witll sad I wcnlth of thought IIl1d IClll"lling. ill' his 
UcxI. ill J/istory. Our theses, !tOWIl\'cto, ure 1I0t i.1cllticaJ. His is to PI'O\OC that 
there is n moml order ill the IIl1i\'CloSI~oo-o'flIille to I'ro\'p. thnt 1111'11 feci thcllIsdl'cs 
clIl1ablc of uiscovcl"illg this ol',lelo ill theil- own relations. 
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As tllis is the first occasion on Wl1:ich we have l'csol'teu to tllC 

llistoricalmethod, it mny he well to assign the limits, nnd indio 

. cate the modes, of its application. And first, let me offer for 

your acceptance what I sllaH call, 

(A) The canon of the limitation of the historical metho(L 

'Vc fire not called upon, in the intcrests of sciencc, to estahlish 

by an appeal to the consciousness of mankind, nny proposition 

which is gurmmtced, to the individual miud, by the laws of 

thought; 01', in other words, we arc scientifically entitled to aSSUlIle 

that mankind always did belie\'c, what we ourselves must helie,·!!. 

Xcnophon tells us l U\at Socrates was wont· to' 1y that it was 

nhsurd to c9nsult the gods about t.hillgS that might he discovered 

hy meditation; and ill like manne!', to the extcnt which this canon 

indicates, there can, I think, he no question that, in the pursuit 

. of truth, the philosophiclllllas 110 claim on the historical lllelhotl. 

Heason is anterior to histOl'Y ; and where the testimony of 1'eaSOIl 

is con~lusi\'e, history has nothing further to teach. 

it is on thegroullll that they rest 011 n. higher platfiJl'lll 

than the historical, that we have assumcd the existence and 

illllcpend~llce of the Creator, and the existellce and dependence 

of the creaturc. At first sight it· secms as if we miglJt., with 

equal confidence, dispense with historical proof of human recti • 
• 

tude. If the testimony of a sil/gle individual he a suflieicllt 

guarantee for the fact that n pCl{Cct Goa made mau, why s]wllhl 

the testimony of mankind, as n. whole, be requisite to prove that 

He made him perfectly? The It l1riori lllethotl entitles us, fur 

example, to dismiss, without illClUil'Y, snch an alIenation as that 
• 0 

ill the Dmldhist system, which is, l)robably, the creed of little 

1 .J[~II!. i. 1·( j iii. 9·14 • 

• 
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short of a third of tllC human mce, "therc is not a haec of the 
-

idea of God," 1 as n manifest misinterpretation; 2 ant! wc do not 

hesitate, in virtue of it, to cut short aU discllssiol1 as to 0111' 

own existencc with a. summary cO!Jito 1.'1:'10 8/1111. ,rh,\", thun, 

sh,.:mld we not, with equal confitlence, dismiss tlw notion t haL a 

ller/,eet Creator produced an imperfect (~rl'atlll'e? The llis-
• 

tinction arises from tho contmllictury phellomcna which COll-
, 

Scic'llsness prescnts in the latter case. Here the llliild itself 

fi.J1':Jills us to aboy its OWI1 laws. It is as impossible fill' us tLl 

l)Clic\'(! that WI! arc perfcct, as to sec how a perfect God cOlIlll 

have madc us otherwise. rer/eet ion and i IIIpcrfect iOIl, guml 

and cvil, arc il'rcconcila.l,lo pltCIIOIllClHl of 0111' lI:lt me, or thl! 

rcalityof which it is e(llwl1y impossihle to llouht, allli wltieh, 

if equa1ly rcal, would llcutraliJ.c each olhel', Xeither can thlls 

llu shut out b,· the contl'nlliction which threalulls to exclllllc 
v 

hoth, nnd to leave thc mind void of allY gnilliJlg principle, l'ithcl' 

right 01' wrong. III these circlImstances, a I'al' mOl'e delicale 

1 "II n'y 11 pas tl':WC ,ll! )'itle!! ell' J)i'~ll ,Inns ).., Illlll,),lhiSIlI ('nt ih." IIi all ,1.:I'lIt 
ni nil IeI'llH'. II Lr. 11"lIlid Ita t'l Sit l:d i:fi'JII, I'a I' .r, Ba rt h,:II'IlIY :'iain t II ilain', I', h'" 
Iti-I, &c., (,'//II/IIbt'l',~' HII"!leluj1<l'tlill, \'tlCl' BII.hlhist. 

~ Th~ lIIisintc!'I'I'datiflll fieCIIIS to cunsist ill an attelllp! 10 delermine as a llt'~a· 

lion, what is lltel'cly:tlt in.lelinitc IIcklluwl"llglIIl'nt III' i:;I1/1I":Ult:e as III 1.Il1' naillre 
01' ch:mll:lel' of GIltI, III' or iml'olt'n"(l tl) Ihink a liI'st, 01' ullcall"t'.I, caliSI', All 
Ihat the so,called atheism (If the 1lll,IIIhist -1o"Ylln.1 a I'l'lIt.'st against lItyslidslII
thlls a mOllnls to is a I"c,;o<:1t i linn, not, "I' Cull I'SI', \'ciT dl'a I'ly Ill" :W.'III':\ It, I Y I~X 11I"',,'sl',I, 
that the inlinitc allllllll.:I'I):ltc,1 is in.;ogllixa!JI • .'; Ill', in Ilth"I' 11'01'11." that cognition 
is Iimitl'tl tl) tilli ~l'hcl'c of l'anse lIud "'fect, which i.~ SlIl"d), no gr.'a! IlI'n'sy, 
"The \\'(lI'IIAthcist," says )h'. _;\lllh:t~tcl'l ~l','akillg of lilt' Sianll'sl.', "is amllng liS 
01\ w01"11 of repl"oach, and 1 ,Iu llllt Iikc It) al'l'ly it to t h .. s" whll, SII I,"' a,~ I S"I', till 

1I0t .ten)' the existc/ll:c of II (;')11, hnt (Jllly l'CI'I.')"I~llIially al'st:tin 1'1'11111 ,it:tinillg 
t!tat which it is inlpossiulc to C!JIIIIJl'clicllti." '''',,-.;/ I~ltl/l: [..1/1'. Iii. :O;dJlagiul. 
wcit, lJmltllti,,'m ill J'ltiln·t, p, lOS i Hal'lly • .l/llllll(il (!I' 1:/I.{.11,islIl, PI', ;I!I:\·;J!lS, 

&c. i ~I:t:l: ~Iii\1el"s C'ltiJls, \"01. i., p, 2:31, 111111 p. 2:j;;, 1I'11I'1't! hc says, IUllst t I'lIly, 
that sll~h n religion llS has ueen ascl'juel! tu JlulI.tha CUIII.I Ita I'C c.l:btcl! ullly ill a 
mutlholl.ilc. See this suLucct 1Il01'il flllly di~CIISSClI, iilli'u, 1', ii, 
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psychological investigation he comes recluisite, and one which we 

can scarcely venture to confine within the limits of the indh-i

dual mimI. .Admitting the reality of both phenomena, the ques

tion comes to be, whether they do, in our nature, so balance each 

othel' as to exclude the assertion of supremacy by either? 01' 

. whether the olle be not fundamental, involuntary, and determin

ing; the other superinduced, voluntary, amI self-determined? 

Should the latter supposition be the correct one, humanity, 

. though imperfflct, will ncithcr be nece~sal'ily anarchical nor hete

ronomous; aU(~ the l)Ossibility of a law-natural will be saved_ 

(B) The calion of the application of the historical method 

th<:l1 comes to be this-

An appeal-to llistQry, though not scientifically indispensable, 

becomes practically important in support of any proposition, 

the Ol)posite of which the individual conscience is comllelled to 

entertain, evell partially. 

(G~ The regulative canons for t11e application of the historical 

method again arc the laws of evidence apl)licable to 11istorical 

inquiJ'y.l 

The investigation of the laws of evidence constitutes a branc11 

of special jurisprudence, which cannot receive adequate discus-
. 

sion in. a treatise 011 general jurisprudence. All thnt I sl1l111 

attempt is to indicate one 01' two of those laws wllich IHl.\"e 

becn most generally violated in dealing with anthropology from 

a historicallloillt of view. 

1st. Pl'eference must bc givell to the best witncsscs. 

In vil-tue of this rule we may, without hesitation, confine our 

iuyestigations almost exclusivcly·---

I On ,this sII1Uect the best work, perhnlls, in IIny language, is Sir O. C. Lewis's 
Methods of Observation alld Reasonillg in Politics • 

• 
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(a) To the higher raccs of manldnd. 

(li) To the more vigorolls periods of their 1110I'a1, intellcctual, 

and polit.icallife; 

And (c) to the more highly dcyC'loped portion of each commun

ity, as reprcscnted by its more prominent illl1i\'idual memucrs. 

It is from forgetfulncss of this rille that so lllallY im'cstigatol's 

of this pl'olJlcl1l have been led iuto fwitless attempts to tletm'l11illc 

the primitivc belier.., of mankind in points of time, and thn exist

ing opinions of the 1l0n.Jtistorical races. Partly, indccll, the 

problem itself has been mistakcn, and a confllsion silllilar tll that 

hctwccn thc lnw of llahu'e in the scientific scnse, anti the laws of 

the so called "state of natur(\" 1 has ariscn between the fllnda

mental, normal, antll'cl'llIanent bclicfs which we scek, :lnd bcliet:;; 
• 

which, as belonging to n. particular stage of ~.f...:~!!l life, C\'Cl.t if 
, 

disco\'crablc, would probably be abnormal, exceptional, and 

eranr.scent. 

Much difference of opinion still pl'cYails as to the cOlHlition ill 

which manldml first appearcd on the carth. In fa\'Our of the 

sa rage state we ha,'c the tcsHmollY of recent physilJlogical in

vcstigation, which, to n certain cIa::;s of lllillds, is altogether COII

clusi\·c. Ou the oth61' hallll, thc scicllcc of cOlllimrativc philology:! 
• 

IlllS come to the aid of those old traditions of ' Il'illlith'c ci\'ilil.a-
, 

tioll and subscqucnt l)re-historic degeneracy, .. c! ulli\'ersall're-

valcnce of which was forlllerly cOllcch'ed to settle thc (PlCStiull 

in the opposite dircction. Amongst thc philosophers, tuo, ill 0111' 

own times, Schclling has appearcd as the mh'ocate of n. sort of 

goldell age, on the ground that it is inconccimlJlc that mall, as he 

now npl)cnrs, should h~ye lJcen ablc, of himself, to raise himsclf 

1 Intl'otl., 1'. S. 
• 

2 lInx ~Iiillcl":; O.rlQrd J:.'sstl!}S, 1850, 1). [j amI elsewhere. 
D 
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from instinct to consciollsness, from animality to rationality; 1 

and Sir Alexander Grant, the learned Principal of the University 

of Edinburgh, in criticising the Darwinian llypothesis, lIas ex

l)l'essed his opinion tlmt tlle higher races from the first, in addition 

to t.he human faculties which savages now exhibit, lllust 11l\\"c 

llossessed II an inward imlmlse which led to the evolution of 

civilization," " The extremely unprogressive clmraeter of savage 

society," he says, " is an oustacle to believing that the first ch'ili

zation of the world, that of the Aryan,and Semitic mces, can en!r 

have taken its start from snch a society, in primeval ages,":! 

. Even putting aside aU distinction, in ldnd, between the diOcr

ent races, there is, as it appears to me, nothing inadmissible, (i 

lJ1'iol'i, .in the conjecture that barbarism may, for the first time, 

)lIwe l'csultcd from causes similar to tllOse which have so of tell 

occasioned retrobrression, in other times. Anal'chy is a pheno

mcnon uut too familial' to the hist(n'ian; and not lllallY genem

tions of anarcllY, if continuous, will, at any time, bring about 

the total loss of civilization. Mexico and model'll Grecce ha.\"!) 

alrcady retrograded to a {Joint below that which lIas been now 

attained by tIle Sandwich l:ilanders; and it is qnestionable 
, . 

whether tho J .... 'l.tin civilization of Europe, with all the aids 

of material progrcss, will ultimately survive the disorgan

izing and demoralizing influences to which it is at l)I'cscnt 

subjectcd, from democracy amI consequent despotism on the 

one lland, and supcrstition and cOnSC(lllcllt infidelity on 

the other. l~eactions, no doubt, continually occur; but it by 

no means follows that ench reaction should rench the pre\'iolls 

point of departure. Algeria has improved amazingly untIer 
1 Schwegler, p. 303, 2 Lecture to EIIill, University Phil. Soc •• \prilG, IBi1, 
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French rule, and India, we trust, has done the same under our 

own. nut no portion of the north coast of Afdca lifts eyer re

gnined the point which it had reached ill the days of Tcrtullian 

anel Augustin; nnd the high tide of Hindu ch'ilizatioll left its 

mark in an age the remoteness of which eyen comparative philo

logy hesitates to compute. In 1794 towal'tls the end of the 

CI reign of' terror" ·we arc told, matters in :France had come 

to the pass that It at Meudon there wns a tannery of human 

skins; such of the guillotined as seemed worth flaying: of 

which perfectly good wash leather was made; for breeches aud 

other u!:iesj"l whilst the scalps of the women of the higher 

classes who were guillotined, their hail', 1'1'0111 the prep0lltler

ance of Frankish blood, being 1hirer than that of the COllllllon 

people were in great demand as pcrrilqucs-blonclfs.2 .A few 

lllontlis later we Imow that these honors were at an end; anll 

that they wero regarded, at the time, by the \'ast majol'ily of 

}'rench men and women, in the sallie Ught as by the rest of 

civilized mankind, cannot be doubted. IJut just as n whole 

private family is apt to suffer a moral degradation when a fuul 

crime is COlluilitted by onc of its members, so the subsequent 

Ilistol'Y of l"mnce, and II the recent horrible episode of the COlll

mune,"!! afford too much reason to fear that she has lIot yet re

covered from the influences of the" first reign of terror." That 

by the union of liberty and order during n lOllg course of years, 

she may wipe out the blood-stained pages of her hOl'1'ilJle past, 

must be the hope of alII but, for the l)resellt, can be the con

fident expectation of few. 

I Carlyle's llrclIclt .Rcl'olutiOlt, vol. iii. p. 209.10. 'lb. p, 209. 
a See ll. Renun's Ilejol'lIIc 11llellcclllclic ct Jlol'alc, p. SG, one of the wost re. 

markable lloliticul treatises in existence. 
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. Rut thc (lUcst.ion as to thc condition of primiti\'c mnllkinrl 

loscs all rcnl hn)lortnncc for our Iml'pose whell wc COli sider 
• that., just ill proportion to the cxtcnt to wllich man at om' 

• 

period of his cm'Cel', or from whnte\'cr cause, cithcr as an indi

vidual 01' (). racc, approachcs the condition of thc 10wcr allilllal~, 

and rcccdcs from that wIlicll is spccial to humanity, his value for 

the anthrollologist diminishcs, hoth as a spccimcn and 0. \\'itlles~. 

Whatcvcr bc thc qualitics with which we are occnpied, it ill in 

thc lJigllCst and not the lowcst spccimcns of thc organism that. 

wc seck for tllCir tj1)icalmallifestatiolJ.1 If we wish to ascertaill 

the clmTncterislics of allimallifc we cxaminc 0. man 01' n horse, allll 

not 0. worm 01' n snnil. And amongst mcn and horses, wc sclect 

l~uropcnn men amI Arab horscs, not Hottcntots and Icelandic 

ponies. Viewed as a specimell, then, if the primitivc man n'sclII-

bled the Bushman or thc Santal, hc would tlll'ow less light 011 

thc charactcristics of humanity than our next door ncighhuur . 
• 

Thell, as to his opinion; consciously emitted; if we do Jlot np-

ply to savnges, 01' monkeys, for our knowledge of physiolog.'·, or 

zoology, .. why should we call them ill to instruct us in psycho-
• 

logy 01' anthrolw1ogy? The \\'1101e nature of man 1)ro11llhIy exists 

ill aU men at aU times, and the" intuition of Kosmos "!! will, cun

seclucnt.1y, be whol1y absent from 1l0nej hut it is in the lJighest 

mell at the highest times thnt llature exists in the greatest 

health and vigour, and it is there and theil, only, that this intui

tion commonly mauifests itsolf as a sclf-rcycaling 110\\'el'. 

On. the oLher hand, ho\\,oyor, it is true, that., ns the chnrac!er-

1 "Quid iIIml1 1111111 dllbitllS, quill specimen nntllrre clI!,i tlcbcllt cx ol'tilU;i 
quaqllc IIntlll1i?" Ciccl'O, Tuscul. Quct'st. i. c. 14. Aft Of CT/(OlrttV iv 1'ois /(aTO: ';'1:11111 

lXOUCTI JlCi,\},OIl Til t/>V(fCI, /(al Jl~ iv Tois olct/lOapJllvols. Aristot. ]'vlit. i. c. ii. 10. 

2 Bunsen, 1/t SII1'. p. GG. 
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istics of animal life nre sometimes best exhibited by the pheno

mcn!!. of infancy and di!:iense, so the stully of the undcvelllpetl and 

lapscll races of man llllly sometimes throw light on his natme. 

Instrnction may be derh'cd from comparing them, not only with 

the higher })l1Oses of civilization, but with each other. The 

CITOrs of n ned-Indinn diffcr from those of n. l:ed-l:epuLlican 

wry willely; but they nre nhout equally grcat, and the contmst 
• 

wllich they ollcr is not without value for anthropological study. 

Still as the chi hI, 01' the fool, docs not telleh the man, 01' the sage, 

to the extent to which the mnn, 01' the sage, teaches the child nnd 

ought to teach the fool, so lIcit.hel' docs pathology throw ns lIluch 

light 011 Jlhysiology 01' psychology, ns these throw on pathology. 

Our best instructors in anthl'ol)olocry' will therefore be the hi"he1' ,I:> 0 

races, nnd these races, not only at the pCl'iot! of their highest en

dowment, cu1tUl'e, nnd organic life, but as rC}l1'csented by these 

sanest, most gifted, nml most cultivated members. }'or 0111' 
, 

J,urposes, the single life of Socrntes is of f,'1'eatel' yuIlle than the 

whole cxistcnce of thc negro race. 

2cl. Enm amongst fhc witnesses whom we admit., thc prin

ciple tlint testimonia pomlermula sunt, ?ion n1l11lcranda must be 

applicd. 

l'hc calling ill of historical tcstimony at nIl, is nn ndmission 

that thc cnse is one in which the value of lHuubers comes into 

pIny, nnd in which the rule holUs good thnt ccleris l}(t1'ilm,c;, two 
• 

witnesscs nre bettcr than one, At the same time we must rc

membcr thnt it is the rcality of a fnet, and not the mHC prcva

lence of an opinion that is the ultimatc ohject of our inquiry; amI 

thnt a fact call be asccrtaincd only from those thnt know it, 

The vast maj~rity of human beings, cycn of the highcr raccfl of 

, 
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mankind, would no doubt still be ready to swenr thnt thc sun 

goes round thc cm'th; but thc fnct hns becn asccrtaincd to be 

othcrwisc by tllC testimony of a mcrc hal1l1ful of witnesses, 

Thc fact in qucstion with us hcrc, though pcrhaps nsccrtainahle 

without special culture, is scarccly ascertainahle without special 

gifts, and is "cry far from bcing onc with l'cfercncc to which all 

men are equnlly in n. condition to bear testimony. 

3d, The ilbstract ml'ue of two witnesscs being equal, the value 

of n. coincidence betwecn thcir testimony will increase in pro

portion to thc dissimilarity, and diminish in proportion to the 

similarity, of thc circulllstances in which it is givcn. It is on 

this principlc that the ,'aIlle of historical, as comparcd with con

temporancous tcstimony, chic fly l'CSts, V cry possibly Olll' ances

tors wcrc no wiscr than oursclvcs; but thc circun,stances in 

. which thcy thought amI acted diffcl'ed from ours morc cxtensively 

than thosc of contcmporaries, and hcncc thc grcater carc with 

which wc are willing to discuss thcir opiuions, Thc effect is the 

samc wherc the diffcrencc of circumstanccs arises from distance 

in spnce, in race, in social position, cducation, occullation, ant! 

the like,:as in timc. A coincidence of opinion' bctwccn n. China

man and an Englishman will do more towards estnb~ishing a 

fact, and n. difference of opinion will do less towards invalidating 

it, than a similar coincidencc, or differcnce, betwccn an English

man and a Scotchman. , 
• • 

Having indicated these rules for the application of the histo-

rical mcthod to anthropological inquirics generally, our next duty 

is to determine wllcther the centrol creed oflmmanity has 11ithel'to 

nffil:'med or dcnied the fundamental rectitude of man, and tIle 

consequcnt ~xistence, in his nature, of a law for its guidance . 
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To answer this questionlUust, to,euch of us, be the business of 

his lite, rather than of ally single spasmodic effort. Were I to 

profess to deal with it exhaustively within the limits of such 0. 

work as this, I should simply give proof of insensibility to its 

magnitude, and its difficulty. All that I can do is to indicate its 

scope, and to signalize 0. few of the leading considemt.ions which, 

to my own mimI, notwithstanding all the sin and folly which we 

behold, umI to which we cont.ribute, appeal' to ",anuut an affir-
• 1I1u11\'e answer. 

(A) 01 oricntal, 01' antc-classical anthrojJology gellcrally. The 

"old colossal religions of Asia," as Neander called them,· fall 

mainly into two classes; those of the Shemitic, and those of the 

Aryan mces. 

(a) The SlLCmilic 1'((CCS. As the religions of all the Shemitic 

races rest on direct revelation, real 01' pretended, and ns they arc 

not accompanied by independent rational or spcculath'o sys

tems, their nnthropology is necessarily i\. reflex of their theology. 

The value of the forlller Consc(luently depends on tho aut.hen

ticity of the latter. nut as we admit the aut.henticity of one 

such direct revelation, and as all t.he others, if genuine, must 

have ngreed with it, it follows that from this one we shall ]eam 

nIl that the Shemitic religions can teach us. The only Shem· 

itic anthropological doctrine with which we need concerll our

selves thus comes to be that cont:lined in the Old l'cstnmellt. 

The question whether this doctrine affirms or denies the mdicfli 

soundness of humanity is of vital importance, not only in n reli

gious, but in 0. scientific point of view, because it furnishes whell 

l'ighUy understood, and taken in conjunction with the teaching 

1 Cllure" History. "01. ii. p. 6, Hohn's trnllslntion. 

• 
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of Christ and His apostles, tlle only cxtc1'llal touchstone by 

which thc accuracy of our natural intc1'l1l'etatioll of human 

nature can be tested. But as the l'eligiol1 of the Hebrcws fOl'llls 

an unum (pticl with Christianity, wc shall defer thc considera

tion of it till wc spcak of Christian anthropology.l 

(b) 1'/w .A1·yan 01' Indo-Germanic ?'aces. The popular rcligions 

of the Aryan races, like those of the Shemites, usually lay claim 

to direct l'e\'clation, and consist mainly ill traditions of cxtcl'IIal 

manifestations of divinity, and expressions of divine will. Bllt 

they differ from them in one Ycry important 1'CS1)cct, Yiz. that. 

this mythical and sensuous clcment does not stand alonc, but 

appears to have been preceded, and is always accompanied 1y 

"'lmt, if 110t a speCUlative is at any rate a rational element., in 

the shape of n body of theologicnl and ethical doctrine resting on 

a study, more 01' less accurate, of natural phenomena. In Illllia 

this rational faith is 1mow11 110t only to have prccedcd the cxist

ing l)olytheistic mythology, but to clmract6l'izc the original Vedic 

hymns themselves, as comparcd with subscqucnt portions of 

the Vedic literatUl'e which are represcnted as directly inspil'ClP 

CI In many n hymn the author sny~ l)lainly that he, or his friends, 

made it to please the gods." As regal'ds the sensuous l)Oly

theism of later times, in so far as it procecded from the Arynn 
• 

,1 Haron Bunscn regnrds thc ancient f;gyptians ns n branch of the Shcmitic me.: 
(GlI(l ilt //istl)1'!/. i. 1'. 223), anti tlwir monuments as exhibiting the earliest f01'111 
of Shcmitic consciousness, cthical an,\ r::1igious. '1'hc point is onc about which 
Egyptologists alllillhilologists arc not agl'Ccd, allli un which I clln IlrcslIlI1e to olrer 
110 opinion. As to the substance of thdr IInthropological beliefs, cnough IIppl'lIrs 
to be known to warrant 11(1 in affirmiug thnt the\' embracctl a tlil'cet relation be. 

, . 
twecn the hllman and thc dh'\ne, nnd thllt thc chnractcl' IIscribcd to thc di\'iuity-
Osiris, (p. 226) wns bencficcnt. How thcy concch'cd thclUscl yes to Iln\'c arrh'cil 
at this ('reed is another qllestiot\ thc ans\\'cr to which will probably \'cry ulUcll 
depcnd UI\ the race to which etlmoi -:gists may ultimately assign them. 

2 MllX MUllcr's .Anciellt SUlUlcrit Lt •. -ralurc, chap. i. 19 • 
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mind at all, nnd was not the result of contact with the inferior 

races, there is 1'enson to believe that it was addrcssed entirely 

to the l)Opulace, amI was intended to enforce and illustrate, 

mtller than to express the fundamental national belief. It is 

certain, at aU cycnts, that the pI;epondcrnnce of the scnsuou~, 

01' the mtional clemcnt, depended, not on their I'elation to each 

other in point of timc, but on the stage of civilization at which the 

1Iation stood for the timo being. As the Aryans of India dcgene

mtetl, sensu ism ahsorhed spiritualism, and the mtional gave way 

to the mythical elcment; 1 as the Aryans of Grecce mh-aneml, the 

process was revcr:led spiritualism nhsorhed sensu ism, and myths 

and mysticism alike gave way before the iufluellce of reason. 

Great obscurity rests on the relation in which the cast ern and 

western bmnches of the AI'yan race stood to cach other during 

the long period2 which elnpsed bet\\'ccn their scparation, and the 
• 

commencement of the history of the classical nations. There 

was a tmdition that Pythagoras visited the East, and even India. 

But, the existence of any rcal connection between cast ern and 

westerll thought previous to Alexander's expedition, scarcely 

admits of proof from classical sources; anll it is to that noble 

phnlanx of oriental scholars, whose labours form l)crhaps the 

most remarkable phenomenon in the whole annals of lca1'1liug. 

thnt we nre indebted for our knowledge of the fact that the crced 

of Socrates and Plato had its histOl'ical protot.ype in that of the 

Veda and the Zend-Avesta, rntllCr than in thnt of Homer. It is 

ill these remnrku.ble monuments of the em'liest forllls of Aryan 

meditation, and not in the populnr beliefs of later ages whethcr 

1 Sec Profc;isor Roth's thcory of tllC supersession of the worsllip of YIII'III111 II)" 

t1mt of Indrn, ns rotnted by Dr. ~Iuir. SClIIs/.:ril Tt:J:ls. \'01. Y. p. '116, 
: .lb. i, pp. 2·4, 2u cd., nuu \'. p, 2 . 

• 

• 
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in the cast or the west, that we must look for partial anticipa

tions of the ultimate results of Greek thought and Christian 

teaching, In this rational element, whieh ns an undercul'l'ent 

never altogether disappears from the Aryan religion, we Imyc nn 

e:xpl'cssioll of human consciousness which we miss in the l'cligioni; 

of thc Shemitic mces j and, for tllis reason, it is to those wllo 

wcre our own progenitors in the flesh, aud with whom as It 

nation we have l)Cell so singularly rcunitcd, and not to tIle 

kindrcd of those who were chosen to be the channel of direct 

rcvelation, that we ha\'c t:o look for the roots, not only of the 

langnages which we speak, but of the theological and antllropo

logical beliefs on which Ollr llatuml l'eligion, our ethics allli 

jurisprudence, and even the external framework of our social 

and political life depends,1 

ht. Tlw original A"Uall, fam.ily., The Aryan family, before 

their separation, believed ill n. 'Cl'eator whose character they 

accepted as the standard of rectitude, amI tllCY asr.ribcd to 

Jnllnallity, as represented by themselves, a fundamental nature 

in accordance with that charactcr. 

I ani· not myself ail oriental scholar, and I mnst therefore be 

contcnted to establish this proposition by rcferring you to n. few 

cxprcssions of op~nioll by those who are, I shaH be carcful, 

howe\'er, that tlIese expressions be, as far as possible, both trust

worthy, and unequivocal Ou both grounds, it will, I believe, 

be admitted that precedence is due to the opinion of Professor 

1 A -rcry powerful argument in favour of tIle views of t110se ",110 are cmclen-rollr. 
ing to rCIIlO\'C t11e obstnlctions witll whiell tlle llcdantry of I05t ecntury ]105 bnrri. 
catletl tbe ap}lroncllcs to the two elnssicnllnngunges, is furnished by tIle fnet tllnt, 
in plilec of nbnndoning Greek nnd Lntin, our sons will now have to' add Sllllscrit 
to the studies of a learned educa.tiou • 

• 

• 
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:Mnx MUller, not as an oriental schol[1.1· alone, but as a man of 

vast general culture, great depth of sympathetic insight into 

human character, and whose open and dispassionate temper 

ennhles him to pl'esenrc the happy critical medium between 

credulity on the one haud, and scepticism 011 the otllel'. In his 

History of Ancient Sctlzsc1'.it Litc,.atlo·c (p. 528) he tlms expresses 

himself::-

.. We look in Yl\in for the effect produced on t.he human mimI 

by the first rising of the iden of God. To the poets of the VetIa, 

thnt idea. is an old and familial' idea: it is understood, 11c\"e1' 

questioned, never dcnied." In proof of this cc Monotheism of the 

Aryan nations," he adduces mally passages, bot.h in thc em'lier and 

the later Vedic hymns. }~rom these passages it is apparent that a 

monotheistic conception not only preceded, but all along aCCOlll

llanied the polyt.heistic mythology. "Therc is," he says, "n 

monotlleism that prC!cedes the polytheism of the Vetla, and eyen 

ill the invocations of their inmllUerable gods, the l'ememlmmce 

of a God, 011e and infinitc, breaks through the mist of idolatrous 

phraseology, like the blue sky that is hidden by passing cloUlls" 

(p. 559). The different divinities werc but the various aspects 

in which the One self-existent presenteu Himself, and hence the 

ascription to eacll of them in succession of the whole of His 

attributes. Such indeed is thc explanation of them which is 

given expressly in some of the hymns. "They call (Him) Indra, 

Mitra, Val'lma, Aglli; then He is the well-winged heavenly 

GUl'utmnt; that which is One, the wise call it many ways they 

call it Agni, Yama, lffi.tnrisvan" (p. 567). In another hymn, 

alsl) falling within the ancient pcriod, the same belief is even 

more definit<3ly expressed: /I He who gives life, He who gives 

• • 

• 

• 
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strength, whose blcssing all the bright gous desire; He who is 

Go(1 above all gods." 1 
•• 

Nor docs this primitive belief appeal' ever to have b~en ablln· 

doned. The Puranas are the main source of the existing popular 

creell of the Hinuus. l'hey are little bettel'tllan a caricature of 

the ancient theology, and yet a learned Hindu of Benares, in n 

lecture delivered before an English and native audicnce, indigo 

nantly l'cpudiatcs the charge of polytheism, on the ground that 

there arc II thousands of texts in the PUl'Rnas, dr.clllring, in clear 

and unlllistakenble terms, that there is but one God, who mani. 

fests Himself as Brahma, Vishnu, and Uutlra (Siva), in His 

function of creation. preservation, and destruction. In support of 

these statemellt.~, this eloquent advocate quotes numerous passages 

from the sacred literature of the Brahmans. and he sums up his 

view of the three manifestations of the Deity, in the words of 

their great poct Kalidilsa, as translated by :Mr. Griffith: -

• 
• 

" In those Three Persons, the One Go,} was shown, 
J<:ach l~irst in }lInce, ench Lnst," not one alolle ; 
Of Si\'n, Vishnu, Brnlllnn, ench IIlny be 
First, second, third, nillong the Blessed Tbree." ~ 

Nor docs this doctrine appeal' to have disal)peal'ed from the 

popular creed, even at the present day; for }\fl'. Huntcr 

tells us, iu 11 is Annals of Ruml BL'11{faZ (p. 116), that tI The 

modcl'll IHmdit's l'eply to thc missiollary who accuses him of 

polytheism is: Oh, these are only various manifestations of 
the One God; the same as, though thc sun be onc in tIle 
heavens, yet he appcars in multiform l'cfJectiolls upon the lake, 

The variolls sects nrc only different entrances to the OllC city."3 

1 P. 569. Quoteli nlso by DunsllD. God il~ lllst()rlJ. i. p. 303 . 
~ CMps, prefllce, x\'iii. 3 Cluj)!!, ll. 116. 

• 

• 

• 
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Whatever un Al'ian or n. Socinian might say to such n. creed, it 

will scarcely do for n. people who repeat the Athanasiall Crecd 

in their churches to accuse its holdcrs of polytheism! 

The charge of dualism, on the ground t.hat it is t moeaule in 

the l)r.rsinn urunch of the Aryan family, seems equally to melt 

away before closer im;pection. There cun, I illlagine, be no 
• 

doubt that, as IJaron HUllsen asserts, the appearance of this 

doctrine. to the cxtent to which it did appear., is to he re

garded simply as an cvidence, not of thc alJalllIo1\luellt or 

monothcism, but of the supcrscding of the worship of extcrnal 

natlll'c by an ethical faith. CI The antagonisms of light and 

darkncss, of sunshine and storm, hccamc t.mnsl'ol'lIIed int 0 anta-
• 

gonisms of good mHl evil, of powel's excrting a bClleficellt 01' eor

l'llpting influence on the millll."l But the question, 'fiJI' us, is as 

to the rclati\'c position ascribed to thc.,;c powcrs were they 

equals? or, if not, which of them cxerciscd snpl'cllla(;y o\'er thn 

other? Oil these points Bunsen has no hcsitatiun; but lest in 

his casc you should imaginc, frum his thesis l)cing suhstan

tially my own, that thc wish werc fat.hcr to the fad, I shall call, 

in prcfcl'cnc~ even to Miiller,:! unother witncss fl'Olll another 
• nation. 

"It is \'co:y certain," says the Comte lIe GulJincuu,:1 "that 

from the first perioll, when the Aryans still in1ial,itcd Al'yall:l-
• 

Yacja, thoy had fOl'lIled the conception tlmt the cause of all 

impurity, of all obscurity, of all evil, lurked in the esscnce of a 

l)ol'\'el'se spirit., which it was their duty to combat ant! rcsist at 

J God in IlistOl'Y, \"01. i. p. 2;3. 
~ I~or whose opinion sec CMps, i. ]1. 140, 15;;, 1;3. 

a lIisloirc dcsl'~r$c$, pnr Ie COlute de GoLiucau, \"01. i. 1'. ·10. 
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nny price. There is nothing to show thnt thnt perverse spirit 

wns then considered ns equal in powcr to the Etcl'llal Light to 

which thcy paid theh' adorll.tions. 'I'he Aryans did llot l)l'ofcss 

dualism. No trace of Umt dogma is to be found in t.he Gathas, 

the most ancicnt parts of t]le A vcsta: the Yedas give 110 indica· 

tion of it: the primitive Greeks knew nothing of it; nothing 

rcsembling it hns becn discovcred cithcr nmong the ancient 

Scythinns, 01' the lntcr Scandinnvians. Evil cxists, ulI(l.llcstion

nbly, ill thc forlll of inccssant protcst nnd rc\·olt ngainst tlIC 

suprcme Divinity. But this Divinity rulcs alonc, secure of 

final victory, aUlI mnstcr of all things in the immensity of His 

crcatiolls." 

I nm awnre that thcre is a class of Snnscrit scholars by whom 

. a belicf in the unity of God, in the carliest pcrioll, is contested 

on thc ground that it first appears in the Brahmallas mill Upani. 

shnds. 1'0 a limitcd cxtcnt t.his vicw claims the sanction of the 

distinguished name of !Jr. i\Iui!', who has trcated the subject, in 

the fifth volume of his Sanskrit 1'1:.>:is,1 with his lIsual caution and 

lllodemti.on. I cannot of COl\l'5C discuss cither the authenticity 01' 
• • 

t1le nntiquity of Sanilcrit texts, with Snnscrit scholars. The fact 

of the existcnce of pnssagcs in which thc unity of Goel is dircctly 
• 

asscrtcd bcing confined to thc morc l'ccent llOrtiolls of the Y ctlic 

literature may, 01' lllay not, admit of the cxplau.ation which i'Iax 

~Iiillcr has gh'cn of it,:! viz., that many of the yerses in which 

snch expressions occur, though illcol'pomtcd ill the Upnllislliltis, 

cnn be traccd to their original places ill the I:ig-Y cda Sal1hitil. 

nut therc is another ground, which I have nlrendy partially 

cxplnincd,3 on which I belicve in the monotheism not of the 

1 Sect. xxi. 1" 350. I Sallscril Lit. p. 567 • 

• 



WITII REFERENCE TO UU~rAN AUTOXOlIY. 63 

Aryan race in particular, but of mankind in gcneral; and 

which scems to me to remove t.he question from the category of 

things which are open to historical discussion. The idea of 

unity I hold to be invol\'c<l in that of causality, aud like it to 
• 

be a necessary idea, the existence of which, ill virtue of t.he 

canon of li.mitation, may he taken for gl'Unted, at all times and 

in alll1lllces. Whatcver be t.he subject to which the formal idea 

of numbcr is applied, it is, as rythagoras asserted, and as 1 h·gd 

has shown in his logic,1 manifestly ill1pos::;ible to think III.·v, i.t·. 

[n't) Olles, till we have thought O/lt', 1',C, 01l~ 01!~. 1ll1t this One one. 

which we lllUSt hegin with, is Causation:l God the COllllllun 

starting-point of thought and of existence. 1'0 think of t\\'o 

causes is to think of one cause t.wicc O\'Cl'; and HS t.hillkillg 

takes plnce in timc, one of the thoughts lllust IHl\'c pl'ecctled 

the other, in which case the latter loses its significance. nut a 

dualist,or a polytheist (in thc sensc of a helic\'(!l' ill t\\'o 01' l1Iore 

l))'imary Gods), is supposed to think of two, 01' of many ones, firsts, 

01' causes, lJeforc he thought of one. The illca of uuity is thus at 

once ascribed t.o Him nnd denied to Him; 01', in ot her word:" 

hn is credited with thinking twice, 01' oftener, what he ne\'er 

thought at all. Dr. :Muir's error, as it appears to me, cOllsi:;ts in 

nssuming that in thinldng of God as OIlC, wc forll1 an nllstract. 

conception of Dcity.3 . An ulJstl'act conception is n result of rea

soning nt which it may be that the Aryan nations, ut this r,tag~: 
• 

of their history, were incapable of u1'l'i\'ing. nut the idea of 

unity is not a rcsult, hut a condition of reasoning, nn ultimate 

1 Schwegler's HM. of P""'os. by Stirling, p. 325. 
: "1'hllt Olll! brcllthcll cnltnly, sclf-SlIl'l'lltte.\; there wns nuthing different fl"OllI, 

or nbove it." ~Iuir, SCUlsl,:ril Ta;(s, \-.1" 35i. 
a lb. I" 351. 

• 
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datulll of consciousness, wllich is inseparable from intelligent 

existence, and lllust 11:1.\"e existed in men at tllC lJeginnillg, just 

as much as at any subsequent stnge of their historical life. 

l'rofcssor Max ~Itiller lIas adopted this vic\\' with olle breath 

but he appears to 1111\'e rejected it with tIle next, in virtue of a 

distinction which I cannot see to be more than verbal. "It is 

too often forgotten," he says, U by those who believe that ;1 

polytheistic worship was the most naturalunfolllillg of religiolls 

life, that I)olyt-heism must everywhere ha,'e been precmIerl hy 

a more or less conscious theism. In 110 language cloes the 

plural exist befin'e the singular. No human mind could IU1\"e 

cOllceh'ed the idea of Gods wit-hout having previuusly COIl

ceivetl the idea of a God. It would be, howe\'er, quite as great 

a mistake to imagine, hecause the idea of a God must exist 

previously to that of Gods; that., thereforo, a lJelief in olle God 

})I'ecedell, o\'e1'y",horo, the helief in many Gods. A l)eliol' ill 

God as exclusively One, involves a distinct 1l('gntion of morc 
-

than one God, and that ncgation is possible ouly aner the COIl-

ceptioll, \\'l~cthel' rcal 01' imaginary, of lllany Gods." 

"The primitive intuition of the Gotlhead is ncither mono

theistic nor polytheistic: aud it finds its most natural exprcssion 
-

in the simplest and yet most important article of faith that GOll 

is God. This must 1111\'e been tllC faith of the anccstors of mun

kind, prcviously to any division of race, 01' confll;:;ion or tongucs. 

It might seem, iudccd, as if in such a faith the oueness of God, 

though not expressly asscrted, was illll)lied, and that it cxistcll, 

though -latent, in the first l'cyclatioll of God. History, howevcr, 

proves that the qticstioll of oneness was yet ulltlecillell in that 

l)l'jlllitive faith, and that the ilJtuitiOll of God was not yet securcd 

- -

-
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against the illusions of n. douhle vision. Thcrc arc ill reality 

two kinds of oncness which, when we enter into llIetaphysieal 

discnssions, must be carefully distingni;;hed, and which for prac

tical purpose:; arc well kept separate by the definite alHl illlll'fi

nite articles. There is onc kinLl of oneness wllich docs not exclude 

the idea of plurality; there is another which does. "'hell we 

say that Cromwell was a Protector of England, we 1I0 llot nssert, 

that he wns t.he only protector. But if we say that he was t.he 

Protector of England, it is ulIller;;tootl that he was the only mall 

who enjoyed t.hat tille. If, therefore, an expression had l.1cI '\1 

gi\'en to that primith"c intuition of the Deity, which is the main

spring of all later religion, it would 11:1"0 been' There is n. Gotl,' 

but not yet, ' There is Lut One God.' The latter form of faith, 

tile Lelief in One God, is properly called lllollotllCism, whereas 

tIle term of hellotheislll would best express the faith in n. sillgle 

God."l 

My reply to this train of rcasoning and ilhlstmt iOIl i~, tlmt. 

it is wholly inapplicable to ultilllnlt1 causality, of whieh the 

CSSt'1lce is priority. The intuition of a God, of' whieh l)rofes~nI' 

I\liiller spenks, is an intuition not of (t calise wIdell is alslI 

a result, but of n. first cause; for it is this conception alolle 

wllich is intllith'e, or, in other ,,"ortIs, which is forced on the 

mind by its OW11 la\\'s. Simultaneity ot' creation is quile COIl

ccirnble, the Creator being therc. God could l\:l\"(~ creatl"l 

two Cro\ll\\'ells at tile same time. The English COIll JIlOIl weal! It 

m:ght ha"e chosen two l'l'otectol's hy a single yote, or it, 

might haye chosen tell. But simultaneity of 1tltimrdc creath'e 

powcr (aud no po\\'cr is cl'enth'c wllich 'is not itself ultimate) 

1 CllliJ~, i. 353-6. 
E 

• 

• 
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is inconceivable. The idea of it could not have arisen, and we 

arc entitlcd to assume never did dwell in any sane mind, eitller 

savage 01' civilized, eithel' consciously 01' unconsciously. Thel'o 

must then be a first cause. Further, inasmuch as tu'O firsts is II 

contradiction in terms, the assumption of a God (01' one first 

cause) is, eo ipso, a negation of any other God (01' secoud-first 

cause). It may be quite true that the idea of one neccssitates the 

idea of two; but that is of no consequence so long as it is cortain 

that the idea of two lJtCSIl]1poscs tllC idea of one. That thore is 

" one kind of onp-ness which does not e:l:clude t.he iden. of plurality" 

is, therefore, nothing to the purpose j becn.use I mn willing to go 

the length of admitting thn.t cve-rlJ kind of oneness includes the 

idea of pluralitYI~n the sellse of llecessitn.ting it. But the sllb.~c

t)ltcnt admission of plurality, whether contingent or necessary, call 

be of no n.vail in the question of llriority, afler unity lias already 

been assumed. As l'cgn.rds the pl'ecedenrc, if not the necessity of 

its existence, then the Pythagoreans werc unquestionably rig-lit 

ill placing the One the U lldivided, the Eternal ill antithesis 

to all other lllllnernls.1 
• 

It must have been the misleading influence of his philo

logical illustration which induced so clear-headed a man as 
, 

1)1'ofessor l'.I\iller, 011 tIl is occasion, to argue himself out of what, 

plainly, is his own geneml view. Probably, too, be may hay\} 

felt that, if we cany this mode of reasoning beyond the point at 

which it guarantees the existence of a single cause, it may he

COIlle, as St. Anselm suspected, a tcmptation f1'01l1 Sntan.2 for 

our knowledge of the character of the cause of our being, and, 

1 Bunsen, ii. p. 95; where will be found nn interesting :nlll perfectly intelligible 
necount of the Pythllgol'ClUl l'cnbgr.lm. 2 S elUluer. \"m. p. 123. 
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consequently, of our being itself. -of the fact that God is a 

righteons and beneficent God, aUlI that His creation is "very 

good," -we must appeal not to the law~ of thought alone or 

specially, but to 1(oSI110S as 0. wI !Ole. 

The question, then, as we have already seen, which it con

Cf~rns us to establish historically, is the charactcr which lIlan has 

mlcribed to the Single Source of his being, and as no necessary 

consequence to his being itself. As bearing 011 this point, the 

absence of dualism, amI the preponderance assigned to the 

powers of light amI life over the powcrs of darkncss and death, 

in the earliest l)criod, is of excecding intcrcst and importance. 

So far as we have any means of judging, it would scem that 

the original .Aryan family believed not only ill the purity of Ule 

Sc,urce of being, but in the beneficcnce of its manifestations in 

. the work of creation.l The most satisfactory evidence on this 

point consists in the earliest conceptions of Deity which they 

exhibit in their new aboues, of which I shall have occasion to 

speak presently. With reference to the character which they 

assigned to humanity in their original dwelling-place, we derive 

from the science of comparative philology direct evidence of n. 

very curious and satisfactory kind. From this source we have 

uneqnivocal testimony to the fact., Umt the duties wllicll rela

th'es were supposed by our earliest progenitors to discharge to 

each other, within the domestic circle, vcry closely rcscUlblca 

tl10se whicl1 we ourselves assign to them. 

(I The mere fuct that the names for fatllt:r, motllcr, brotllo', 

sister, dau[JldcJ', arc the same in most of the Aryan langunges, 

• 

- 1 MUller's A11cl. Salll. Lit., FF. S2i, SSO, SGS, SGO, kc. 

• 
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might, at first sight, seem of immaterial significance, yet e\"011 

these words arc full of import} That the llame of futher was 

coined at thaL early period, shows that the father ackno\\']ctlgcd 

the offspring of his wife as his OW1I, for thus on]y had he a right 

to claim the title of father, Father is del'h'ed from a root, Pa, 

which means, not to beget, but to protect, to support, to nomish, 

The father us genitor, was called in SunscI'it 9anilas j as pro

tector, or supporler of his oflspring 110 was called )JiM]', lIcnce, 

in the Vedit, these two names nre used together, in order to 

cxprcss the full idea of fatliel', Thus, the poet suys (i" 104, 

33) ::-

llyn its me pita &'ltniul !I 
Jupiter IIlci patet' gcuitor 
Zuos (/lOV 7fa.T~p "r'P'T,jp. 

In similur manller mmm', mother, is joined with [Janill'i, [fClli

tl'ix (Ih', iii. 48, 2), which shows thut the word ?ileUm' must soon 

have lost its etymological meaning, and ha\'c become an expl'CS-
• 

sion of l'cspect aud endea1'llIent. For muong the early "\ryall:; 

'l1lcUm' llud the meaning of maker, from ma, to fashion; aud in 
• 

this sense, und with t,110 same accent as the Greek /ll,';'l/P, N/(i/(tl', 

110t yet determined by a femininc affix, is used in Lhe Yella as n 

masculine. , . , The natumll'clutioll betwcen brol her Hnd sislel' 

hall becn hallowed at that enrly period, and it had been sanc

tioncd by Hames which had lJeCOllle trallitional before t]lO .Aryan 

family broke up into diflcrcnt colonies. The ol'iginnlmeallillg of 

blm'ila1' seems to lHlye been 110 WllO carries 01' assists; of Sl'a.m i', 

she who plcases 01' consoles; SV((stl:, meaning, in S:mscl'it, joy Ol' 

happiness. In ell/ltiho', again, we find n name wldeh lUust have 

1 Mnx MUlier's EssP:: ~,. i,'uli1pCl;atit'c J!!JtnolOf/Y. Oxford Essays, lS5G. 
, JO\'C, my IJ:1!.:rlJlll genitor • 

• 
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become tmditional long before the separation took place. It is 

n name identically the same in all the dialects, except L1tin, 

and yet Sanscrit alone could ha\'e }lreser\'ed a consciousness of 

its appellative power. ])ukitm', as Pl'Ofessol' Lassen has shewn, 

is dcrivcd from duA, 0. root which, in Sanscl'it., means to milk. 

It is, perhaps, the Latin cliieo, and t.he transition of meaning 

would be the same as between tmlwl'e, to draw, and ira-irf, to 

milk. Now, the name of milkmaid, given to the daughter of 

the house, opens before Ollr eyes 0. little idyll of the poeticnl 

and pastoral life of t.he carly Aryans. One of the few things 

by which the daughter, hefore she was married, might l:mke 

IlCl'Self useful in 0. nomadic household, was the nlilking of the 

cattle, and it diseloses n. kind of delicacy and lllUllOur, eyen in 

the rudest state of society, if we imagine n. 1hther calling his 
• 

daughter his little milkmaid, rather than Sutu, his begotten, 01', 

filia, the suckling. This meaning, howeyer, must lIa\'o been 

forgotten long before the Aryans 5eparated. lJullitm' was then 

no longer a nickname, but it hall hecome n. technical terlll, or, so 

to say, t]1O proper llame for daughter." ! 

So much for that t( veiled life," before whiell, as Baron Bunsen 

says, when we read tlle Veda, t( we stand in n. similar position 

to that which we should occupy with regal'll to the unfolJing of 

the Hebrew milld from the nge of Abraham to that of Jcremiah. 

if we possess cd nothing but the Book of Jl salms."2 Let liS JlOW 

look into thnt p.cl'iod with refercnce to wllich its testimony is 

direct. 

2(1. TllC Eastern, fYI' Indian Brand/'. After their separation, 

tbe branch of tllc Aryan family which migratcd towards tho 

:I P. 298. 
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East, carried with them, into their new abodes, their ancient 

faith both in God and man. 

Whatcye:\' be the date of the earlier hymns of the Veda in 

point of time, there can be 110 doubt that tItey carry us back to 

the earliest settlement of the Aryan race in India, which pro

bab]y took plnce several centuries before the date of Zoroastcr.l 

Now, the character ascribed in the Rig-Veda t.o the elementary 

powers whom the Aryans of India worsh.ipped, ox', more cor~ 

A'ectly spenking, to the various forms of manifestation under 

which the}~ worshipped the One Power, is a beneficent character. 

Whether the special object of adoration, for the time being, be 

Indra, or Varuna, or Agni, or U shias, the permanent sentiment 

is, tlmt It God is love." 

• 

• 

• 

• 

.. 'fholl, IJlIlra, ort 11 friend, a brotller, 

• 

A kinsmnn denr, 11 fnther, mother, 
Though thou hnst troops of friends, yet wo 
Cnll bonst no other fricnd but thee . 
With this our hymn thy skirt we grasp, 
As boys thcir lilthers' garments clnsp ; 
Our ardent prayers thy fonll embrace, 

• 

As women's arms tlleir !!>rds enlace, 
. They round thee cling with gentle force, 

• 

Like saddle·girth around a llOrse ... 2 

Even when Indra appears in the character of the Tlmndercr, 
• 

it is in behalf of mankind that ]lis terrors arc displayed, and 

his bo1t!3 nrc burled, and in his conflict with Vitra, t.he demon 

of drought, the victory remains with the life-giving powel'.3 

The blue expanse of heaven was apparently the manifestation 

of the Divine wllie]l first became nn object of worship, and it is 

to Varuna "the Sun'ounder/' whom philologist.s })ave identified 
1 Bunsen, ta step. vol. i. p. 298. 
I :&luir's Trarulalioll8/rom tll~ Yedcu. p. 15, and Sa.tI$A~ Tal4, v. p. 13G,' 

where the subsequent pnsSIlges will nlso be found. sIb. 13 • 

• 
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with the Greek 'Ovpallo~,l one of the offspring of Aditi, tIll) god of 

Space, tllnt the I.1harnctcr of omniscience is especially ascribed . 
. 

II No OIle rules for the twinkling of an eye, apart froIll him.":! 

" Two think they nrc not o\'crheanl, 
Who sit and plot ns if alonll ; 
TIll'ir fancied sccrcts all arc known
Unseen, the g011 is there, a third." 

nut VarllIla is not an object of suspicion he is a terror only 

to evil-doers. 
.. He mnrks the gooll nnd i:I within 

The hC!lrt.~ of mcn-the fnlse nnd truc 
Disccrns with ne\'I~N!rring view; 
lie hates deceit, chnstiscs sin. 
IIis viewless bonds, than cords and !''l'\'CS 

Morc hnrd to burst, the wickell vend 
JII vnin, within their roMs confincd, 
To ClISt them off the sinller strives. 
And yet the god will not 1\'fllSIl 
lIis f,'rIlCIl to one who illly moans, 
J\nd for forgh'eness meekly sues." 3 

In like manner it is ill his beneficent aspects that Agni (Ignis), 

the god of }"'ire, presents himself, as one at the sight of whose 

dllily return, " both heaven and earth, and gods and men rejoice." ~ 

" In every llOusc thou art n welcome S"cst, 
Thc hOllsllhol!l's tutclnry lord, II SOli, 

A fnther, mother, brot lwr, 1111 ill olle ; 
A fricml by whom thy lilithful fricnds nrt blest." G 

And Ushias the Dawn is represented rul a heautiful bride 

decked for her husband-

• 
• 

" Thou swcetly smill'st, goddess fnir, 
Disclosins nil thy youthful {,'rIlCC, 

Thy bosoll1 bright, thy flUlillllt fnce, 
And lustre of thy goldclJ hnir. ~ 

• • • • • 

I"Muir, TexiS, v. p. 76. 
JIb. 22. • lb. 25. 

2 Cbnmb. Encyc. voce Vnnllln. 
BIb. 25. G lb. 28. 

• 
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II Bright goddess, let tllY gcninl rays 

'1'0 liS bring stores of CU\'iCll wcalth 
In kille l1ud stcNis, 111111 SOliS, with hcalth, 
And joy of hcm-t, and lcngth of dllYS," 1 

After the r;hnractcl' ascribed to Deity, the point next in i1l1-

l)ortance in the Hindu creed is the relation between the Divine 

]~s5ence and the human soul. This relation the Oriental Aryans 

held to be of the most intimate kind, The life of humanity as 

a whole, like the life of every individual man, they regarded as 

n starting f1'o111, and 1l1'ogressillg towards, the Divine life. "The 

highest object of their religion," says MUller, "was to restore 

that bond by which their own self (atman) was linked to the 

memal Self (parnIllfltmall); to l'eCOVC1' t.hat unity which had 

lJeen clouded and obscllred by the magical illusions of reality by 
• 

the so-cnlled l\Ifiya of crcation." 2 And again, " .A Himlu Sl)cak

ing of himself, spoke also, though unconsciously, of the soul of 

the universe, amI to kno,,' himself was to llim to Imow both his 

own self and the Universal Self, 01' to know himself in the 

Divine Self. The Sanscl'it "atmfinalll fltmana. pasya" see 

(thy) self ~y (thy) self had a deeper signification than the 

Greek ~I/WOt (7'€avrov, because i~ has not only a moral, bu~ also 

a metaphysical meaning."3 I should scarcely be disposed to 
• 

say that the Greek j'vwO, 0'€,-:vr6v was dest·itute of 1I1Ct01']I),

sical significance even at the fiI-st, and ultimately it was dis

covered to have no lack of it. But even seen exclusively ill 

its moral aspect, the rccurrence of such a maxim, semper ubiqllt:, 

et ab omnibus, would alone go far to establish our present thesis, 

or the fact that it is ncither 11. Gl'cek nor II Sanscrit, but a 

human maxim, we have a stl'iking indication in its cxistcnce 

1 lb. 31. ~ Sa/~cril. Lit., 1). 19. 3 1'1) "1 "') ... ...... 

• 
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in China.1 And here is a dialogue to the same effect uetwcen a 

husband and ~\ wife. 
• 

WIFE. .u'Vlmt my Lord lmowoth (of immortality) may he 

tell that to me." 

HUSIUND. CI Thou who art· truly deal' to me, thou spcakest 

deal' words. Sit down, I will explain it to thee, and listen well 
• 

to what I say." And he saill, " .A husband is loved, not because 

you lovo the husband, but because you love (in him) the Divine 

Spirit. A wife is loved, not because we 

because we love (in her) the Divine Spirit. 

love the wife, but 

Children are IO\'ed 

not because we love the children, but ber-ause we lovo the 

Divine Spirit in them." 2 

"It was smely," says MUller, "the logical result of snch a. 

cI'ood, that the Hindus should recognise law and virtue, as we 

seo ill their sacred poetry, as well as in their codes of law.":1 

A very important indication of the Hindu conception of 

humanity, which docs not soom to have been suflicicntly re

marked, is fUl'llished by a single word, the llame givcn to the 

author of, or, more correctly speaking, the source assigilCd to, 

thoir most renowned law-uook. Manu, we arc now told by all 

the authoritics, doos not mean a ~ran, but man in the nbstract.~ 

The (( laws of Manu," consequently, do not profess to be ~~ code 

01' system of law I'ovenlc(l to a particular man, like the laws of 

Moses or Mahomet, but bear on the face of them to be the laws 

of mankind, 01', ill other W01'OS, the laws which mUll's lIatul'C 

teaches him. 

1 Bunsen, \·0J. i. p. 20B. ' Sw!St:I'it Lit. p. !:3. 3 lh. 1'. 2/j. 
4 Or, nt nil events, tJ!ll}lrog(mitor of the Aryan lndilln~ (~rllir, lit sup. \'. p.20!l). 

Inl1m is pmised in one of the hymlls, bCC:lIISl', II chnsti7.ing the In\\'lts.~, Ill' sub· 
jccteu the black skill ." :\1111111 (the Arynn ~1111l1." lb. 11• 113. 



• 

74 INQUIRY l'NTO TIlE mSTORY OF Ol'INION 

There is scarcely a variety of scepticism, or of speculath'e 

infidelity, known to the modern world Wllich has not its proto

type amongst the conflicting systems ",hiel1 the subtle intellect 

of Hindostan ultimately developed. There, as here, thought IHls 

dashed itself in its pride against tIle insoluble problems of God's 

government, and sunk in dcspair. nut there too, as hcre, contro

versy has at any mte taught the lesson that, whilst C1'ror is 

multiform and evanescent, truth, even when in·complete, is oue 

and abiding; and the only systems which have nevcr quittcd the 

ficld have been those which sought the image of a perfcct God, 

and the traces of an absolute law, iu tile primary characteristics 

and normal impulses of man. Even the popular religion COIl

tinued to bear traces of what may Ile called the orthodoxy or 
the speculative systems. When, during the epic period, Dl'ahmo. 

gradually disappcal'S, and Vishnu and Siva come into the fore

ground, the first place is assigned to Vishnu, the good principle; 

Rnd in tIle conception of the TriInurti, the Hindu Trinity. both 

Brahma and Vishnu take precedence of Siva. 

3d. The 1fTestcr}~ Asiatic Bmnclt. The otlier typical religion 

of the Aryan nations in Asia was that of the Jra.ninll or Persian 

branch, and it too, as we have already seen,l was not only mono

theistic but optimist, the character of the crcatlll'e, of course, 

corresponding to that of the CI'cntor. This statement is one 

about which oriental scholnrs are now so entirely agreed, nnd 

which is so generally acceptecl,2 that I need scarcely occupy 

your time in substantintillg it by further references. The most 

1 Alllc, p. 61. 
, Nt'llmlcr. C/" Ui8 •• vol ii. p. 6, Hegel's PM108. 0/ UisJor!l. p. 180, Bolm's 

translntions • 
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markecl c1wract{!ristic of the creed of Persia is, thnt llCre, for 

t.he first time, we find t.hese fundnmentnlly human dogmns sepa

rated from mere nature worship, and exhibiting themsch'cs ns 

individunl ethicnl beliefs. 13m'on Bunsen hns snid of Zoroaster 

that he is the Aryan Abrnham and l\Ioses in one; and if the 
, 

Veda be older than the ZendaYesta, it is equally certnin t.hat 

Zoroaster preceded nny other knowJl prophet of henthendom hy 

n vast spnce of time. Before the time of Buddha we scnrcely 

henr of any hero teacher in India of outstanding magnitude, with 

the partial exception, perhaps, of t.he author of tho L'lwS of :Mnnu; 

nnd between Zoroaster and Buddha there are about. 2500 YCllrs. 

The faith of Zoronswr is revealed to us ill a hymn which Dunsen l 

gives in translation, and on which Count Gobineau 2 has com

mented, From this document, the authenticity of which does not 

seem to be contested, we learn that Zoroaster helieved in one 

primordial divinity, ,. one all-wise and living God," with whom the 

spirit, (/ the firstling of creation dwells," whom he callcd Ahura

Mnzda, and whom Gobineau, and Muir though less confidently,S 

identify with the V nl'ouna of the Veda nnd the Ouranos of the 

Greeks. But in my 'view of the matter, as I have nh'cndy saill, 

nbsolute dualism, i.c. two self-created and indcpendent existences, 

is an impossible creed. The ollly point to which I attach import

nnce is the character ascribed to the divinity to whom precedence 

is granted. 011 this point t.he llame itself is instructive, for in the 

old language of Bactfn, we nrc told Ahum menns tIle spirit, nnd 

1t[nzda. tho wise, the wisdom-gi\'ing;~ allli th(; hymn in question 

is as explicit as is conceivable in such a doculUcnt. II The pious 

1 "r I' 206 'Od.p .. I Yol. i. p. "'0, 

3 '" " -" .J. t:.e.g, \'. p. I w, , lluIISCII. lit sUp. 2S9 • 
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hearts dost thou give to inherit the earth, and dost punish those 

who are void of truth aud false to their promise." 1 It is in the 

same straiu that the disciples of Zoroaster sing in the Cathas ' 

'c I would fain inquire of thee, 0 thou living God; open unto me 

the tl'llth! How nrose the best present life" (their world)? 

" By what menns nrc the present things to be supported? Thou 

Spirit, All-Holy, 0 ~Iazda, Rl·t the sanctuary of all tl'uth !" AmI 

the hymn concludes thus: ICWhat I would ask thee, tell me right, 

o thou living God! Who made the gentle light and warmth? 

Who made waking and sleeving? Who hath made day and 

lIight to remind the wise lUan continually of his duties?" A 

Jllall who could take such a view as this of God, and His king

tlolll 011 earth, was 110t very far from the kingdom of heavcll . 

. 4th. N01t-A?'!Jan and -Afixctl Races of Asia.' ."~hat has been 

cancel the Devil-worship of the hill tribes 01' Non-Aryan and in

ferior l'U!:es of India, the II bhlCk skins,"2 like the characteristics 

of savages gellcrally,3 in 110 deb'Tce invalidates the proof of the 

fuudameutal beliefs of humanity derived from the sentiments of 

the lligher mces. It docs not prove the absence of such n. scnti

ment even in these mces. Thcre is 110 stronger proof of the COII

SCiOUSllC~S that right is l'ight, tll!Ul tlle consciousness that wrong 

is wrong; and the (leprecntol'Y rites (If the pOOl' ]\1Iou<1 or Santal 

indicate a mistaken theology, mt-hel' than a mistaken anthropo

logy. His l'ecognition of himself, as a simlcl', is no 01'1'01' at nIl i 

I\nd his conception of God only as nn a\'enger of sin, though II. 

deplorable 01'1'01', is not quite so conclusi\'e a pl'OOr oven against 

his theology as is sometimes imngillett No opponent of Chris-

lib. !so. ! A II(~, 1'" i3. '.-IIIft, p. 51. 

, 
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tianity ever maintained that it was a worship of the ncyil ; :tllli 

yet there have been Christian doctrines, if not Christian prae

tices, which were simply diabolicul.l On slIch doctrines it is 

true that lIO l'ntional system eit.her of theology or .i IIri:'lwllllcnee 

can he directly built: but., indirecily, they illllieate the pre

sence of t.he very sentiments which they }ll'ofcssellly exellldl', 

and it is in this respect that their superiority to lIlerc wanL Ill' 

thought nnd feeling becomes npparent. On the ~I'(l1II1l1 that it. '. 

is as a being who prays and worships that lIIan is llistingllish.t1,IlJ 

from the brutes, something may perhaps be said even for the 

relionious observances of the nncient Mexic:U1s, an(l 101' the" ('m1111 n 

custom" of Da.homey, Whethcr beings that pray nn;! worshi I' 

after such fashions be human beings, ill the lull H'lIse of t hl' 

word, is n question which I shall leave t.hose who contelld fiJI' the 

cqunlit.y of' races to answer, All t.hat I shall say is, that tholl~h ••• 

I do not recognize them as breakillg that chain 01' unity, :llltl 

consequently of unifol'm belief, wllich hilllls hlllllnllity tntictlWI', 

I do not necept them as other than YCl'y illlperfect ill!PI'IH'!'!t'rs 

nud ilh~stl'atol's of the fundamental belicf.':i all·11101'1IIal iIIlPU!:;l':; 

of hUlllanit"" .. 
fJt/I, BUlldlti8n1 . . A milch morc scriolls lliOielllty than is pre

scnted by }'cticltism, or the l()wer forms of hlola! ry, whct hel' ill 

Illtlht 01' elsewhere, arises out, of' the clmmeil'l'islies lIsllall\' 
• • 

asclibcd to Buddhism, lhlddhislIl is ~aid to lJt: t1w I'l'c\'aiJillg 

religion (if the \\'Orlli. Its adlwl'l!uts 'arc ('!;tilJla!t'" at 1'1'11111 

300,000,000 to ,!OO,OOO,OOO, nmi it is Hot likdr t lJat. tlIP), fall 

11lllch, if at all, lJclu\\' a thil'd of the lmlll:m l';lCl.',:! It hall its 

I See IA'cky. //i .• !. (of ;:/1"11/1, .1/ ... mls, l~ls..'illl, 
I Sthlngclltwdt h')', l:!,l[.) 11\:11.0;$ their III1U1hcrs 1.':\:,:(,<,,1 those of C'lltillti:lIIS 

• 
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rise too amongst the Aryans of India j and though its adherents 

at the present day for the most part belong to other races, 

they are races which exhibit moral and intellectual qualities 

which entitle them to rank immediately after, if not on a par 

witb, men of Indo-Germanic blood. 

Now, though we may get over the difficulty of their so-called 

atheism (In the ground already stated,l that such a population as 

this should believe that existence is an evil, that human life 

on the whole is miserable, a curse and not a blessing, and tbat 

this misery is not a mere taint in it, the removal of which would 

make it happy, but its very essence, does at first seem very be-
• 

wildering. (/ How," we exclaim, U can the law of such a nature 

as tIns guide us either to perfection or well-being 1" and we seem 

driven, with Guat.'lma,"o sigh for escape from it, and to accept 

Nirvana in this, its common acceptation, as the highest object 

of desire. But (/ there is," as Bunsen 2 has said, (/ no more utter 

~~;;" · ... , __ denial of a divine order of the world, or of the science of its -'.- .......... ..---.~ . 

l-:-" - • 

• • 

----....:.. la~~s, th~\'C:.}.t~A~llmption that existence is nothing but a curse, 

• 

- ..... \.-." ,,\ --. - -, - .:. ','-' " 

and that the ahJl6f:jmJ~j,n ~ffort is its own tmnihilation, and 
• 

that of its motive-spring." If such a creed ~~; I$~lr held by 

a third of the human race, and if from the other' two~thit& \>,;; '. 

deduct those who 113.ve no appreciable creed at all, it would 

really become a very doubtful point whether mlir!. be au auto

nc>mous being. 

At first we feel disposed to reject the statement as utte)'ly 

erroneous, on the ground of it.> inconsistency, not only with 0\11' 

7 • 

• 
i 

by 5;000,000; wllilst lIInx MUll~r (ChiP'. i. II. 215) gives the numerical 5UpC· 
rio~ity to Chrilitilllls. Bunsen's estimate is 300,000,000. 

1 Anu, pp. 47-65. I ue mp. i. p. 3!5 • 

• 

• 

• 
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own subjcctive experience, but also with th~ character wllich is 

ascribed to the great religious and moral reforlUcr whose name 

it bears, even by those by whom it is made. That in his life 

and <.locb·ine, as regarded secular duty at all events, Buddha. 

approached more nearly to the Divine Author of our own re

ligion than any other historical character, is 0. matter of general 

agreement. Therc is scarcely 0. Christian virtue which he did 

not prcach and practise. But if the whole objcct of his lifc llad 

been its extinctioll, it 11111st surely have becn diflicult., as BUllsen 

has said,l "to cscapc the conclusion that suicidc, 01' absolute 

rccklessness, would lead more surely to that end than an 

arduous and painful process of sanctification to be rcached 

by 0. life of incessant self-dcnial and privatioll." The highcst 

authority for this account of Nirvana is Eugene BUl'Ilouf, whose 

early death was 0.1: il'l'epamble loss to sciencc j but it is and 

bas long been thc common opinion.2 :Max :Mullcr adopts 0. 

mid(Ut} coursc. He holds Nirvana to have mcaut annihilation, 

" blowing out," and not absorption j but he dcclilJCS to c'"=prl'SS 

any positive opinion whcther such was the vicw of Buddha 

himsclf, 01' only Q~ his disciples.3 Bunscn adopts the opposite 

view, and, as concerns Buddha himsclf, or any cxpressions of 

c~miou 7:h.hh? with probability, can be traced to him, I think llc 

has shown· chiefly f!'Om th~ J)J.-9:'lJt11!a2JadmIL, or Footprints oj 
.' 

tlle Law, the oldest of the Pall books, publlslH:ll' "~!lr~ JhU'IlOUf'S 
, . , 

, 

death that his conccption of N il'Wall(l. or Nirvana was i~~tl. " 
, . 

• 

annibilation, and annihilation of self, but of self not iu the . 

• 

• 

1 p. 367 • 
I Bnrthclcmy St. Hilaire III Slip. Chambers' Encycl0ll., &c. 
, Cllipa, i. Tl. 284 • 

• • 
, 

• 
• 
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• 

sense of bcing, but of passion. It was the conquest, in short, 
• 

of the lower and exceptional by the bighel' and normal nature, 

of man, absorption, not of separate existence but of separate 

will, precisely what all saints and sages have aimed at, and 

generaUy by means very similar to those which Buddha recom

mended. 

" He who should conquer in battle," says the DlLa1n?nal1acia7ll., 

II ten times a hundred thousand were indeed a hero; but truly a 

greater hero is he who has but once conquered himself." Who 

is not reminded of Solomon's proverb: ." He that is slow to 

angel' is better than the mighty; and he that ruleth his spirit 

than lIe tlmt taketh a city."~ 

" He who lives in lust for a hundred years, ever unquiet in 

his heart; much better 0. single day of a temperate, thoughtful 

life. 
• 

" The best prayer is patience, ever gentle; 

II To Buddhas Nirvana. is the name of that which is alone 

good." 

Immortality is frequently mentioned 0. fact which in it.self 

seems a conclusive answer to the clmrge of absolute nihilism. 

" He who lives a huudred ycars, and uoes not behold the path 

to immortality; 

" Much better a single day of him who desires that path. 

" TIe who stri',es not to obtain aught for hims-elf, who never 
• 

doubts after lIe lIas perceived the b'uth, he who has come to 

know i'llww'I'talit:/, 11im alone do I call a Bralllnnn3. 

" He who is free from disquietude, whose heart and longing 
• 

a?'c 01~ tiLe otlLcr shore oj the two 1l101·lds. 
• · , • 

1 Chnl'. xvi. 32 • 
• 

• • , , 

• 
• • 
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H He WllO lives in meditation, unassailed hy desire 01' by doubt, 
• 

II He who calls llothing his OW11, him only do I call a nrnh~ 

mana. .. 
• 

Patience and resignation are the bnrthcll of the song. 

H lIe who when assailed docs not resist, but speaks mildly to 

his tormentors (tllrns to them th,\ ot.her chcck 1) j 
• 

" lIe who grudges nothing tu tnose who grudge him all, him 

!llone I call a Bmhmana. 

" He who puts from him desire and hatred, pride n.ml hypo . 
• 

CI'ISY, 

" As a gmin that flies fro111 the point of an arrow j him do I 

cal!. a Brnhmann." 

If to passages like these we add the account which Buddha 

gave of ·his own state three months bcfore his death,I we 

shall IHl\'e little hesitation as to h:c; conception of the object 

of life. 

" I have attained the llighe:;t wisdom j I am witllOut wi>:]ws j 

I desire nothing. I am stripped of selfishneiis, personal feeling, 

pride, obstinacy, enmity. Till now I have borne hatred, beml 

l)assionate, erring, ill hondage, a slave to the conditions of birth, 

of age, of sickness. of S01'1'0\\', of pain, Sf suffcl'ing, of care, of mis

fortune. l\Iay many t.housands forsake thcir homes, live as 

saints, and after they have devoted their lives to meditation and 

renounced all pleasure, pe born again to a portion in the worlds 

of lkahma, and fill t.hose worlds in countless hosts !n~ 

This, theil, was what was meant by becoming a Buddha, this 

was Nirvana as Buddha himself conceiyed it. But the question 

for us here is not wha;t an exceptional pe1'SOll like J~uddha 

1 Duusen, tit SUl" i.!,. !illO. I P. 3GO. 
F 
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thougllt or taught, but what his 300,000,000 of followers found 

it possible t·.... believe. Did they accept Nirvana as it 'was 

explained by Buddha, or liS it 11as been explained 'by M. 

Burnouf, M. Bartlle1emy St. Hilaire, and othel'S 1 Now the 

true answer to this, as to many questions with l'eference to 

popular conceptions of doctrine, whether religious 01' political, 

seems to be, that the original view was not lost, but that it was 

confused, exaggerated, and corrupted. The ordinary man does 

not differ from the extraordinary man i.n kind, but only in degree. 

The facts of nature on which the creed of the former rests, and 

as So necessary consequenc~ the truths which that creed embodies, 

are imperfectly apprehended by the latter j and then the ClTors 

to which these partial apprehensi.olls gb3 rise are worked out 

into their logical results by the one·sided tendencies of the in

ferior minti. The truth which Buddha had taught, tllat bliss 

and virtue being coincident, the former is attainable only by 

the self-mOl·ti6cation the death of the lower and exceptional 

self-demanded by the latter, was too wide a conception for tll,} 

general mind j and yet there were natural instincts which for

bade its absolute rejection. It was accepted accordingly, not in 

its integrity, as a rationalJ>elief, but partially, as an incompl'e

hensibre dogma, wMcb, when applied to practice, generated two 

kinds of en·or. 1st. The exceptional and com,nvlictory ele

ments of individual nature, in virtue of which it becomes self-
• 

destructive, being mistaken for the flmdaD'l311tal nature of 

humanity itself, the condemnation which Buddha lmd pro·· 

nounced on the former, was applied to the 1ll.tt~r j and the fol

lowers of Buddha. became ascetics, just as those of Socrat<:s· Il.ud 

of Christ did after them. 2d. Self-a.bnegation, which Buddha in-
• 

• 
• 
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tended as a means, was accepted r'" nn end; and men mortified 

tllemselvC$ not ill order that tlICY might live, but lived in order 

tlmt they might mortify themselves. Death thus became t.he 

object of life. Viewed ill this light Nirvana self-r.nnillilation 

evell, in the popular sense in pInce of being an exceptional 

and wholly unintclligible phenomen(ln, becomes merely an illus

tration of what I shall lmvn frequent occasion to dwell upon 

llCreafter as the commonest of all human enol'S, viz. n false con

clusion logically deduced from premises which are only a partial

misllnc erstancling of the truth. 

It is quite true, as :Max MUller llns said,l that such could 

ne"e)' have been tIle creed of mililOns of men- -t.hat howe"er it 

might have been promulgated by pedantic logicians, the grent 

human heart mu=,t always ha\'e rejccted it. In the deeper 

sense of faith, or in the conscious senlie of reason, I hclie\'e 

it to 11:1\'c heen as impossible a creed for one man as fur 

300,000,000. Nobody ever really believed it. On the other 

IHUld, wc must remember tlmt the tcnacity with which tllC 

Dlasses can hold on by errors which conflict ",it,h the feelings 

of natme, but from which they do not sec any logical issue, is 

something prodigious. l~or many ages, in Christian Elll'olle, 

whih:t mell daily thanked God for His gifts, scm'cely any 

one doubted tIle merit of rejecting them; and t1lere is renson 

to believc that marc tllan the half of Christendom, at this 

moment, }101<1s, with equal tenacity, two views of tIIC Divine 

nature which directly cont.radict each other. God is believed 

to b~ pClfectly good and absolutely powerful; and yet He is 

represented not only as incapable of V!l'dcptishing sin in others, . 

I ,., • t)S" "tnPS, p, _ ;) • 
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but as Himself commiUing wllnt, in human oeings at all events, 

would be sin. 'I'he explanation qf the :pilenomenon consists in 

the l'ash c.cceptance of ilTeconcilable premises, from which ther~ 

is 'no longer allY means of escape, 

It lIas been the same with Ollr politics as with our religion, 

Buddlla, as we shall see, taught that aU men m'e equal before 

the law ·relative1y equal, that is, not absolutely, Tn .tllis 

respect 11is teaching was in accOl'dance with that of nat-me, as 

interpreted by the fundamental consciousness of humanity in all 

ages; and ill the East it seems to have been accepted. But, 

in Emolle and America, 1)opu1al' passione, coupled wit.h popular 

stupidity, have constantly transformed the dogma into an asser

tion of absolute equality; and in this sltape it has yielded 

logical results the very reyerse of those which would have fol-

10we(\ from the original maxim, viz, anarcllY and despotism, in 

place of libm'ty and order, Now no hOliest man, in his sobel' 

senses, knowingly accepts anarchy or despotism as the object 

of his life as 'tt citizen; and yet there is too much reason to 

l>elieve t.hat a creed wllio11 offers 110 other alternative is, in om' 

own day, the pI'ofessed creed of the nUlnel'ical majol'ity of civi

liied mankind! 

"Without, then, abandoning our belief in t.11e fundamental 

agree!Uent of humanity with reference to the object of its exist

ence, we !Uay aSS<lme, in accordance with what ap11ea1'5 to be the 

best evidence, that, to the followers of Buddha. genemlly, though 

not to himself, Nil'wflua or Nirvflna meant, nnd means, not per-

. haps absolute annihilation, but at all events es\..npc from, and tllC 
• 

impossibility of l'etul'll to existence in the sense of activity, 

Thus lIDderstood, it differs very widely from the' ideol l'esult-
, 

• • 
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the Slt1nmU1n bo1tm1t of European life either here or hereafter. 

It is the very oppositf. of the old Greek conception of what man 

was to strive after in the present life j and putting it o.t tile 

llighcst, it embrnc~s ollly the negntive side of the Cld'istian con

ception of the life to come j though, if we l'et1~ct how difficult :'t 

is, when oriental imagery is laid aside, to n;:;cribe to a life from 

o which hope is shut out by fruition, any positive element beyond 

the ecstncy of divine contemplation ·which Nirwana probably 

did not exclude we may hesitate in pronouncing the antithesis 

here t.o be quite so absolute. Nor is the longing for the negation 

of passion so ('xccptional a sentiment on the Buddhist's part. 

Have we not the llepentllCs (1'l111"(1,8,/<;) of Homeric legend,l and 

the apathy (umW((u) of the Stoics, to say nothing of the various 

sects of Christian quietists 1 'Ve must bear in mind, moreover, 

that the conception which man, either as un individual or a race, 

forms of the objects of life, or the (!onsequences \if deatll, is very 

much an affair of tempernment and of clih~::\te,l which is one 

great determiner of temperament. So far ~rolltesquieu was right; 

and there was truth in Pascal's saying, tllat good and evil, truth 

and falsehood, differ with 0. few degrees of latitude. Just as it 

is in the highest races, so it is in the most genial climates alone 

that we must look for norlDal h .... mr'n thoughts and feelinge. 

The enerva~ing and joyless monotony of a. tropical sky takes 

away the power of endurance and the love of life; just as the 

gloomy and blustering nOl'th inures to i!,!!fering and ho.rdens the 

character. When men of Teutonic or Celtic blood come to a 

region wllere the grape ripens, the ?rotest41nt hell of the north, 

for the. fortunate majority of mankind, finds II. partial substi-

J Bunsen, vol. i.'p. 340 • 
• 



• 
• 

S6 INQUIRY INTO TllE lIISTORY OF OPINION 

tute in the milder purgatory of the Roman Catholic. Even in 

heathen times, it was only in very exceptional social circllm

stances that Europeans ever were disposed, in any numbers, to 

lay claim, prematurely, to .. nature's privilege to die." In n pre

cisely similar mi\nner, it would seem, tllll.t when the man of the 

south comes und\)r the influence of the blessed alternations of 
• 

summer and winter, seed-time and harvest, presently his longing • 

for the cessation of positive existence disappears. Schlagintweit 

tells us 1 that, in Tibet, Nirwana. has become a m) thical docti:ine 

peculiar ~ the priesthood, and that "in general the Tibetans of 

the present day do not jil'!lper1y distinguish between ~il'wana 

and Sukhavati," the latter being a heaven of positive happ:.ness.2 

But whether or not Buddhist conceptions of the consumma

tion to be attained, either in time or in etemity, differ from 

our own to the extent that so many seem anxiollli to believe, 

w liat is undeniable, and far more important for OU1' 'purpose, 

is, tlmt both the law "the path" as they happily charac

terize it-by which the object of life may be l'C!l.ched, and 

the method by which this path is to be discovered, remaiu 
• 

the same. It was part and' parcel of the creed of tilis vast 

section of mankind, that Buddha who was not a god, but the 

ideal man in realizing wlmt was the legitimate object of exist-
• • 

ence, as he conceived it, had· been guided by a law which his 

own nature revealed to him, and which the nature of his fo1-

Iower8 would reveal to them. The Buddhist lays claim to no 

external revelation whatever. His system is essentially subjec-
• 

. , P. 99. 

t !tr. AlabASter's Ilccount of the Siameso j.s to tho same effect. Tlu: WllecZ 0/ 
ille LaID, XXxviii. . • 



• 

• 

'WITH REFERENCE TO nUMAN AUTONOMY. 87 

tive,l the law in which he lw.lievcs is "within him," and his 

belief nlOreover is tl)(l.t he can find it himself for every Buddhist 

is his own priest. But what then is tile clmrttctcr of this law 

which the natnre of the Buddhist reveals to him for a pm1)ose 

wllich is su.ill to be so strange to us? To our relief and astonisll

ment we find that it is the very same law which our natme 

I'evenls to us. The Buddhist is to seek anniliilation, as we 

seek life eternal, by abstaining from murder, theft, adultery, 

lying, and dru,nkenness, by obeying his parents, ctmfessillg . 

Ilis sine, and saying bis prnyel'8 (to wbom 1), and bei11g ch:ll'it. 

able to all men. Characteristically enougl1, t.he duties of absti

nence, or as they are called "the precepts of aversion," tal\e 

precedence of the t-'reCe!Jt5 of action Wllich head our decalogue. 

But the precepts, in so far as nature can reveal them, are 

identical, and if 111e Buddhist hus no theology, it is plain 

that ethics and jurisprudence are not shut out from him by 
• 

his creed. In this world, at all events, he believes in God • 
• • 

The ground, too, on which Buddhism arose, as a protest 
• 

against Brahmanism, is instructive, u.s illustmting the soli

darity of heathen and Christian ethics .. I refer to ~he substan

tial identity between a movement which was independent of 

Christianity, and which \\'3 must t.herefore I.lscl'ibe to what we 

are in the Imbit, very erroneously probably, of designating" Ull

assisted nature," and the tp.ntlencies of modem European life 

which we tmce to Christian influences. Buddhism was a protest 
• 

against the exclusiveness of caste, a proclamation of lea ca1·1'ie1'C.~ 

oltvcrle" of equality before tbe law, of universlll charity, and in 

a. word, of the positive jul'isprudence of tbe nineteenth century. 

1 Max Miillcr, San:;crit Lit., II. 32. Alnbt..Stcr, ut sup. xviii. 
• 
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In this respect M. Bal,thelemy St, Hilaire's l'ecognit.ion of its 

met'its are so ample, as to form a strange contrast wit.h wha.t I 

cannot but regard as llis prejudice against it, as a theological 

doctrine. How can he imaginE!. that an ethical system which 
• 

I,reaches universal charity, Wllich seeks 1/ to cure not the sor-iet] 

of India but t.he human mce,"l cnn have come out of, 01' 

co-existed with, a religious system which inculcates pure selfish

ness.2 

It may I..J questioned whetller the enthusiasm of Buddha's 

l'rellch e!positors for his ethics and politics, as contrasted with 

his theology, would have been quite so ardent if they had 

reflected on the fact that his conception of 1/ fraternity II by no 

means involved the one-sided notion of the huruan relations to 

which they cling with so much tenacity. In preaching brothel'

h~d, BuJdha did not forget that it is to Fatherhood that preced

ence is due, und consequently" there is no trace of social level

ling, or democratic communism, in any of his sermons." S On the 
• 

contrary we find in the Dhammapadam-

1/ He WIlO cherishes reverence in his heart, and ever honours 

Ilis superiors, 

" To .. him shall be eveL' added these four gifts: Long life, 

beauty-joy. power." 4 
.. 

(c) Tlw T1t1'C1.nian Races. In so fllr as the antJ-..!'0pologit.al 

beliefs of the partially civilized Turonian races have been in

vestigated, they do not difl'er 8ubelinntially fl'Om those of tIle 

Aryan race. On the principle of selecting tht3 best witnesses, 

the whole of the vast Turanian family might perhaps be passed . 
, 

1 lb. p. 145. • I 10. p. 160 • 
- CMp., i. p. 343. Alabnater, xxxvi. , Bunsen, ut sup. i. 341 • 
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over in silence, in so slight a sketch as we are here attempting. 

The characteristic of the religions of the l\Iongolinn tribes of 

Asia, like that of the lower, less developed, and retrograde races 

generally, is enthusiasm. 1 The link-which connects them with 

the divine is not, I'enson, but sentiment, which rises into ecstncy 

in proportioll to the extent to which reason is silenced by sleep, 

by disense, by exhaustion, intoxication, and the like. This 

tendency diminishes, of course, as the race rises ill importance, 

till we reach its highest manifestation ill the Magyars, who ex

hibit a sanity of character t{) which the Celtic bran~h of the 

Aryall race call scarcely lay claim, and whose ancient liberties 

sufficiently attest their sense of human autonomy. But it is to 

their connection, though not, as it seems, their identity, with the 

Ohinese, that these races owe their chief interest. 

TIle Chinese. The earliest form of antlll'opological belief ex

hibit~d by the Chinese, and that to which they haye constantly ad

hered during the whole I!ourse of their long national life, emhraces 

, a direct l'eeognition of human autonomy. 'Yhether 01' not Duroll 

Blwsell be conect in asserting that .. the actual aboriginal tribe 

of the primeval home of man has settled itself in the extreme eas~ 

of Asia, and maintained itsC!lf th(:1'e up to the p1'e~ent day," and 

that the language of Chino. "forms all irrefragable testimony to 

the autochthonb character of the unique position which it 
• 

occupies," thero can, I imagine, be no doubt of the strictly 

national character of two out of the three l'cligions which 

exist, side by side, in that strungo cOlUltry, or of the great 

antiquity of that which forms, at the present day, the has is of 
• 

tha civil life of the State. ~()nfucius was be. J. in 551 D.C., and 

1 lb. i. p. 237. 
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, 
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died in 479 B.C.1 But" Confucius is not the religious prophet 

of Ancient China. The SACRED BOOKS (Killg) are his work 

in so far as he saved them from perishing by making this co11ec-

tion, but they are not his composition. They nre now fragments 

remaining from a. very ancient ep9ch, and they were so no doubt 

at that time.":! This being so, these documents may probably be 

beld to contain tbe earliest statement which we possess of an 

anthropological creed, and in this point of "iew, considering the 
• 

very wonderful qualities of the mce who held it, we owe It debt 

of gratitude to those who bave brought it "Under our notice. 

Following Bunsen, then, as our lat.est and, probably, most 

trustworthy guide, "let us . listen to one or two of the utter

ances of these Sncred Books, which bear most closely on the 

point which concerns us. This is from the Slli-King. ' The 

opinion and judgment of Heaven is learned (reveals itself) 

through the opinion and judgment of our people. Heaven's 

approval and disapproval (is recognized) through the app7tOval 

and disapproval of our people. An intimate relation suhsist.s 
• 

between the upper and lower world. Ob, how careful !Should 

those be who govern countries !"'S 

Apropol:\ of this remarkable specimen of ant~diluvian politics, 
• 

Blmsen relates an inreresting anecdote of our own day. Gutzlafl' 

told him. he says, that "when after the peace of Ntmldn; iu 

1845, the Emperor of China felt himself impelled to 'refuse his 

. assent to the execution of that article of the treaty by wIdell the 
• 

Tartar city of Canton was to be opened to foreigners, he justified 

II; ~ repudiation by this great maxim of the Sacred :Books. AmI 
• 

,'the voice of the people is the voice of God,' resl,mnded once 

lIb. p. 259. I lb. p. 244. a lib. p. 252 • 

• 
• 
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more tllll'Ough the whole empire. When the Emperor's ed.ict was 
• 

published, and eyerywllCre formed the subject of d:iscu.ssion, it 

was said to Gutz1aff "y patriotic Chinese :._-' That mn..xim of our 

Sacred Books is well known to us it is our watchword j' but 

this was a new thing to us, that the :t.Inndshu Emperor should 

publicly appeal to this saered text of the Scriptures, which 

testifies against himself."l By what qualifications our primeval 

ancestors if such they were guarded this profound but perilous 

maxim against the false interpretations whidl it has x'cceivcd, 

and still receives, amongst ourselves, we are "ot informcd. But 

it surely is a ::;triking instance of the CO?ISClIS1IS of mankind in 

their antllropological conceptions, tliat a maxim which embodies 

so much both of the tnlth and aU the falsellOod of modern politic13, 

should have been familiar to the ears of what there is renS011 to 
• 

believe was the (I!dest civilized community. There is indeed 

no iore which brings ]lOme to us so forcibly the unity of man

kind as that of maxims, proverbs, gnomes, and the like. We 

find the yvwO, <T(aVT~1' everywhere; and here is anothm' remv.rk

able inslnnce of tlle fact that Socrates, like the l'est of us, had 

his precursors. Lao-tse was more than half a century2 older 

then Confucius, and 136 years older tlum Socmtcs, I.lnd we 

are toM that he was in the habit of saying tlmt the w.ise man 

is he who" knows that he knows nothing !"3 Yet the Chinese 

were, and are, far from n speculati\'e peoplej so far from it, 

indeed, that those who have made a study of their language 

t~ll us that" to express mind, thought itself that which pre

dicates it has absolutely DO terD! wlinte\'er;"4 and Bunsen tells 

us, a.r; the result of his studies, that but for this very nlith in the 

1 lb. pro 252, 253. J lb. p. 259. a T1. "6r. ",v. p ... a . , lb. p. 256. 
• 
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innateness of the pCl'Sonal element in man, its realism" would 
• 

have sunk down into the slime of materialism."l 

In n subsequent passage he thus sums up their wisdom . 

" If we sum up the whole, we find one thought continually 

recurring ill the works of all t.hose sages, as the root-idea. of the 
• 

ancient system, and we may express it thus: There is a law 
• 

which govel'lls the .All, in nature and in man, and this One Law 

is reasonable. Thus, indeed, it 111\d been said by 1\Ieng-Zo, the ' 

renowned succcssor of Confucius, in the fourth centUl'Y before 

~lUr em, 'He who knows Ids men natlwc, and that of all things, 

1mows what Heaven is j for Heaven is, indeed, the inward essence 

and the vital energy of all. things.' This t.hought is the dowry 

of the Chinese intellect in the geneml history of man; the con

ception of a Kosmos i1~, llot abovc, the vadous objects, which, 
• 

however, attains pel'Sonality only in the human mind. 1\fan;s life is 

to be orderly, like that of nature; the sphcre of this life in which 

the Chinese recognize something (livine, is that of the family; the 

bond between parents and children is to him the most sacred of 
• 

nIl bonds." 2 In these two conceptions -of the dignity of the 

person on the one hand, and the r;acredness of paternal authority 

and filial obedience on the QI:.her we have the secret of that 

marvellous length of days which, notwithstaDlling all their faults, 

has been gmnted to this stmnge people. Had the political 

pl1i1osophy of our own da.y kept a place for the second of these 

conceptions, and remembered "the first commandment with 
• 

promise," our progressive realization of the other would llRve 

been effected without those outhursts of auarchic fury which 

make the streets of Paris periodically run with blood. 

1 p. 255. • Pr. 268, 269 • 
• 

• 

• 
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Lest it should be supposed that the view which I have hero 

presented rests on n single authority, it may be propcr that I 

should mention that to wllatever extent Daron Bunsen's "iew 

of the autochthonous character of tllC Chinese may he peculiar, 

his opinion on the point \\'i~h whieh we are conccl'IIcd is the 

common opinion. All are agreed that thc history of Confucius 

is the most faithful expression of the national mind, and that 

that teaching was based on the revelations of OUl' COllllllon nature. 

"I teach you not.hing," he says, "but what you might learn 

yourselves, viz., the observance of the three fundamental laws of 

relation between sovereign and suhject, father and chillI, hushand 

and wife j and t.he five capital virtues, ·universal charity, im

partial justice, conformity to ccremonies and estahli:;hed usagl'S, 

rectitude of heart and mind, and pUl'e sincerity." 1 

To the same effect we Ilf1,ve the testimony of Dr. I.egge of 

TIong-Kong.2 II He truly said of himself that he was n trans

mitter and not a maker. He held that the rule of life for mell 

in aU their relations was to he found within t.hemselves. and that . ' 

the right development of the rule was to he found in the words 

and institutions of the ancicnt sages." 

That Confucius failed to infer any species of natUl'al theology 

from so soulld an ethical system is the statemcnt usually made, 

and for n criticism of which I refer yon to Dunsen's pages. 

To the extent to which it is true it shews, of COll1'SC, the 

absence of speculative genius. Dut it docs not invalidate 

the assertion t.hat, in proclaiming humanity to he autonomous, 

his anthropological creed agreed with that of tllC rest of mau-

1 Cltambcl's' Ellcyc. v. Confucius. 
2 Lecture in l'hilosopbical Institution of Edinburgh, Dec. 14, 1569. 
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kind in affording a sufficient basis for n system of natuml juris

prudence. 

As our best witnesses, however, we must retnrn to the Arynn 

race, and fonow it into those seats in which it has attained tIle 

highcst stage of development that mankind, so far as we know, 

has yet reached. 

(B) Of Classical Ant7L1-opoiogy. Wllell we pass from the ori-
-

ent141 to the occidental branch of the leading fnmily of mankind, 

we find that faith in God and natme still fOlnlS the centre of 

belief, and the mainspring of action. 

(a) G-I'cccc.- The polytheism of Grccce, as of India, was a 

scnimous or anthropomorphic embodiment of intuitive concep

tions of tlle divine origin and c])(\l'l\ctel' of natme, the conscious 

recognition of which, r.s a spiritual belief, has always beon n diffi

culty to the pOlmlnr mind. This spiritual creed, though no doubt 

in a vcry s:imple and imperfect form, preceded these mythical 

symbols in point of time, accompanied them as n deeper under

tone during the whole period of their existence, and gmdually 

becoming clearp! Rnd more definite as humanity advanced 

ultimately superseded Utem altogether. The E\' Ka~ r.av of Xeno

phanes,l for example, was an anticipation of the monotheism 

which Socrates taught more dcfinitely, and of his polemics 

against the anthropomorphism of the popular religion.!l After 

the time of Socrates the myths were abandoned by those ",110m 

1 Schwt!glcr, p. 16 . 
, ZeUer, Socral. aml the Socratic ScTlOOls, p. H!, rcfcrs to Mem. iv. 3, 13, in proof 

of bis !lSscrtion thnt Socmtcs distingllishcll the t:rcntor. nllli Ruler of the Universe 
from. tIle I'('st of thc gods, nnd nnswers Krischc's nrgument against the gelluineness 
of tlle passage_ The fnet t11l1t such w('os Socrates' creell fortunntely docs lIot rest 

. on any single passage, but on Ills habitual usc, unless all his disciples have mis-
, 

• 
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we must regard as the intr,rpreters of the deeper consciousness of 

the nation, and by degrees even the popular mind drifted away 

. from them, till at last, as Mr. Leckie has said, " The children and 

old women ridiculed Cerberus and the Furies, or treated 

them as mere metaphors for conscience." But when the popular 
• 

creed gave wny, it was on I)' to make place for a reasoned belief 

in the old Aryan doctrines whi.\lh it originally symbolized. Tho 

difficulties which surround the intetl)retation of Greek my

thologyare so great as, in themselves, to form s. strong argu

ment in favour of the advice of Socrates to his pupils to look for 

tl'l1th elsewhere; and the subject is so vast as to forbid any 

attempt at independent treatment of it here, even if I possessed 

a far more accnrate acquaintnnce with it than I can at all pre

tend to. But 011 the fundamental point of the original conception 

of Deity which it exhibits, it is necessary that I should mention 

the opinion which hus been arrived at by the llighest authori

ties; and the highest of all authorities 011 Greek mythology is 

'Yelcket} to whom, as Max ~Iiiller has said, the present generation 

·of German scholar~, "a race not quite contemptible in itself," 

looks up, as the Greeks looked up to Nestor. In doing so I am 

fortunately enabled to offer the further guarantee which is im-

fCpresented lIim, of the wcrd 9rds. "1Ien, for exnmple, lie wimls Ull the mng. 
nificent pnssage ill thl! Apologia, e. x\Oii. 1" 48·50, all the folly of not preferring 
death, which, for all that we kllOw of it, mRy be sood just os well !IS eHI, to ne· 
glect of duty ·which we kno\\' to be e\'i1, by telling the AtheniRns, thnt, IIIl1ch ns he 
10\'cd them, he would obey God rather thRII them (1rdtToJ.Lll' 6r flaAAolI .,,; Or'; 
i) uflill), ',nd thnt he w':!lld teach wisdom and proclaim tlle superiodty of the soul 
to tho body, if he shodd die mnny dl!RtllS, be CRuse it was God's will (Tavra "tap 

,.(ArVri 0 OEds), who can doubt thnt the Gall of whom lie spoke wos his Dill} our 
Fnther ill UCl\.\·en , . 

1 Gricchischc Gii/tulcllrc, von F. G. W c1cker, 1857. 

• 
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plicd in Professor MUller's words.1 cc Nowherc," says Mlillcl', 

Co have we seen the original cllnl'ncter of the worship of Zeus as the 

God, or, as he is called inlatcr times, as the :Fathcf of the Gods, as 
• 

the God of. Gocis, dmwn wit.h so sure and powerful a hand as ill 

Welcker's AlytltOlogy. When we ascend with him to thc most 

distant heights of Greek history, the idea of God as the Supreme 

Deing, stands beforc us as a simple fact. Next to this adoration 

of One God, the Fat.btJr of Heaven, the Father of men, wc find 

in Greece a worship of natnre. The powcrs of nature originally 

worshipped as such, were afterwards changed into a family of 

Gods, of which Zeus became the king and father.2 This third 

phase is whut ill generally called Grcek mythology; but it was 

11l'eceded in time, or at least rcndered possible ill thought, by the 

two prior conceptions, a belicf in n. Suprcme God and n worship 

of the powel's of. natnre. The Greek r/jligions, says Weleker, if 

they m'e analyzed and reduced to their (.'~i~inal form, are far morc 

simple than we tllink. It is so in all great things. And the 

bett.cr we are acquainted with the variety and complications of 

all that has growll up al'Ound them, the more we feel snrpl'ised 

~t the 2~nlluess of the first seeds, the simplicity of thc funda

mcntal ideas. The divine chal'ncter of Zeus, as distinct from his 

mythological cll1ll'ncter, is morc carefully brought ont by Welcker. 

He avails 11imself of all the discoveries of compal'ntive philo

logy iIi ·order to show more clearly how the snme idea which 

found exprel;sion in the ancient religion of the BralllunllS, 

. the Scln.ves, and the Gcrmans, bad been preserved under the 

1 CMps, vol. ii. pp. 151·2. 

'As to the pro:"trCss from pl1ysiolntry to the embodiment of etbienl idens, ". 
Bunsen's God il~ History. voL ii. c. 2 • 

• 

• 
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same simple, clear, and sublime name by the original settleril 

of Hcllas." 

It is, and probably will continue to be, impossible to connect 

the creed of the Western with that of the Eastern branch of the 

Aryan race by the links of external history. But such evidence 

of a common origin as internal coincidences afford is abundant. 

Stripped of its drapery, the religion of Greece, like that of India, 

was simply a worship of creative power, and a deification of its 

manifestations. Nature not in the sense ()f mere existence, 

but of ordered activity, 1(osmos was God j and the sun, the 

brightest and most beneficent manifestation of nature, the source 

of heat and light, the fountain of life in Ulan, and beast, and tree, 

nnd plant, was the greatest of the gods. "Orpheus," says 

Eratosthenes, quoting the Bassarides of LEschylus, "did not 

honour Dionysus, but believed tho sun to be the greatest of the 

gods, whom also be called Apollo j and, rising up in the night, 

ascended before dawn to the mountain called P.angroulll, that he 

might see the sun first, at which Dionysus, being enraged, sent 

upon him the Bassm'idro,"1 &c. In the first part of this beautiful 

myth, which will remind many of the sublime passage in Words

worth's" Excursion," beginning, 

.. Upon tllC bfl'1lst of ncw-created earth Man walked ;"~ 

it is exh-emcly proba.ble that we have the tradition of an actual 

custom j and, if so, its orient.'l.l origin can scarcely be doubted. 

" The religion of the sun," it has been said, with much truth I 

believe, "is inevitable j "S but it is remarkable that the primitive 
• 

beliefs of the classical nations are constantly referred by them-

selves, not to natural inspiration, to whic~ we should have been 

1 Smith's Die. v. Orphcus. S Dook iv. .3 UMps, .ol. i. p. 241. 
G 
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led to ascribe them, nor rot to external revelation~ like those of 

Semitic races, hi,t to tradition for Wllich they do not profess to 

account, "The tradition has come down from very ancient times; 

being left in a mythical gnrb to succeeding generations, that the 

hea.vens nre gaels, noe\ tbat; the Divine embraces the whole of 

nature. And round thb ideo. other mythical statements have 

been agglomerated, with lI. view to iufluencing the vulgnr) and for 

political and nlOral e"pediency; as, for instance, they feign that 

these gods haye hllmnn shope, and are like certain of the animals; 

and other st.ories of tho Killd are added on. Now, if nny onc will 

separate from aU this the first point alone, viz. tllnt theY' thought 

the first and deepest gt'ol\nds of existence to be Ood'a (ilrt 8(oh 

~OVTO Tds r.pWTas OW-{~S ttl'at), he may copsidel.' it· a Divine 

utterance." 1 It is this utte1'llnce which Bunsen bo..s trnccd 

through the epic and lYl'ic poetry of Greece, and which, with 

Socrates, 11e believed to bn.ve formed the basis of the Uysterics, 

and even of the popultlX cldtus. 

The first step in t11e db'action of philosophy, or of tho discovery 
• 

of 8. rational basis ()f belief, is genel'nlly supposed to haye 

consisted in the so·~nUed. Cosmologies, or physical Olld. material 

theories of the univet'Se; nnd physical is thus aupposcd to Jmve 

preceded ethical and p()liticnl science. Now, except in so far 

as cosmology was idliluticul with theology, and c()ufjpcd it.'\clf v, 
the recognition of an l\nknown cnuse, I co.nnot subs(:. -ibe to ~;Ili,; 

statement; ,nor can 1 concur in the view that it was with Socl'nt ~s 

and the sophists tbllt th(mght wris first directed to tIl\', mtiunalc 

ofhumnn life.2 In so far as they had for their object the 

1 Aristot., Jfetitp'!J.yt. ::d. vi.:t. Gront's Aristotle, i. p. 23(). 
S lb. i. p. 4,4. . 
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discovery oi the laws of space and number, I do not of course 

deny to th~ physical investigations of the Greeks the character 
• 

. of science, llut their theories as to the organization of external 

nature wln'e ns vague as their conjectll1'es as to its origin, and of 

the laws wl1ich govel'1l growth and development., decay and 
, 

decoll1positiol1, chemical combination, or the like, they had not 
, 

the faintest conception. Whell Thales tells us that the principle 

of all things is wuter, or Anaximenes that it is air, we neither 

learn anytbing, 1101' get hold of the moans by which anything is 

to be leol'ned, 1'0 the merit of aspirants they are no doubt 

entitled, hut to thc character of discoverers of method they lmve 

no more cbim than to that of disco,'erers of truth. l)ythagoras, 

says Bunsen,l was" the first of all historical mon to utter the 

great wOl'tl l{osl1los, in the sense which we attacl; to it." The 

Pythagorean principle of harmony, or Ill'oportion, was, no doubt, 

!l very l'CIJlru-);:ll.ble recognition of the universal prevalence of law; 

but, beyond tIle region of mathematics, Pythagoras appears to 

have traced tlle action of law in the spheres of social and 

politicol rather thnn of physical life. It is on this ground that 

Bunsen COUt.l'nsts him with the other students of nature, as "the 
• 

first to l'ecouduct apeculntion ollce more back to what was human· 

and ethicll.L'" 2 l3ut it was the snme with the other cosmologists, 

in so fill' as they nrc entitled to the charncter of scientific inquirers 

at all. Tl10y were philosophical statesmen nnd mornli~ls, in a 

far highet' nnd tJ'lIcr sense than they were physicists. It was on 

t.", gl'OHliU of his ethieo-political wisdom S that the namo of 

Thales stoo(l nt the head of the seven sages. Horaclitus taught 

that evil is to be regarded as an element tlmt co-operntes to the 
• , 

1 Vol. a p, ~!'!. S ii. p. 337. 3 Schwegler, p, 9. 
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harmony of the whole, thus attempting, in the only manner that 

bas yet seemed possible, to remove tbe element of contradiction 

in nature which opposes itself to the recognition of naturallr.w j 

whilst the vov~ of Aun. .... ngora.q may be regarded as the fhst indi

cation of the conscious and reasoned cbarncter of self-legio;lation. 

But it is when we nbnmlon those ambitious speculators who 

professed to explain the laws of the universe, and tarn to the 

statesmen and legislators who made it their business to study 

mankind with a view to the discoyery and l)f(lctical vindication 

of the laws which govern their natural relations, that we come in 

contact with what, tbough it was not called science at all, really 

was s(;~~ncc. 'Ihe results of tbese latter inquirers were exllibited 

both in deeds and in words: they were exhibited in deeds, first 

by the foundation of the free cities of Ionia, in wlJich the 

mental as well as the political life of Greece originated, and then 

by t11e Doric legislation, which bore the Ilnlf-mythical names of 

Minos and Lycurgus, and which, whatever its real date may have 

been, was long "anterior to the cosmologists, and lastly, in. the 

constitution of Solon at Athens and that of Servius Tnllins 
• 

at Rome; they were exhibited in words by proverbs and 

maxims, which, like the institntions with which they were 

probably contemporaneous, rem()nn': to an unknown antiqui~r. 

The earliest historical institutions both of the Greeks and 
" 

Romans were disfigured by the exclusiveness which roa;:~t:.-d the 

whole political life of antiquity, which in the east enlied for 

the reform of Bliddha, and which, in the modern world, has 

been the parent of so many revolutions. But, in other respects, 

as, for example, in the recognition of individual inequality as 

the source of the organic structure of society, they came closer 
• 
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to naturnllaw, and, as such, were morc scientific than the consti

tutions which find favour in our own day. So far from being 

entitled to dismiss them, CiS mere curiosities, as we do the cosmo

logies, we find in them those principles of order and liberty whieh 

it will be the duty of the Christian statesmen of the future to 

realize amongst the many, as their authors tlid amongst the few. 

As regards the maxims, of which these institutions were the 

extemalrealization, they were expressed, it is true, in so simple 

a mo.mel' as to have exposed them to the reproach of being 

"yeoman's morality."l But, in addition to the reflection that 

simplicity is of the eSSCfi'Je of the maxim that our own maxims 

are as simple as those of the Grccks, anll that .Aristotle, when 
• 

lw llses them, which hc does COlltillually, is as great a child of 

nature as Hesiod, we must 'Leal' in mind, with reference to 

the maxims in question, more especially, that if they were 

yeoman's morality, they were yeoman's science also. They were 

results, and not gucsscs, like the dicta of the cosmologists, or 

our own "leaps in the dark," and they wore results, moreover, 

of the vcry same proccss of investigation, wllich, in antiquity, 

culminated ill the philosophy of Pluto aud the jurisprudence of 

Justinian, and which we ourseh'es lllU~.t return to, if we would 

go beyond Plato and Justinian, the process, viz., of studying 

human nature on the assumption that in revcaling itself it l'e

veals an abso] ute and l)el'mancnt law. 

W c shall see the manner in wllich this process was applied more 

readHy, if we attend to the characteristics of the three eras into 

which Sir Alexander Grant aud others have divided the ethical 

histOl'Y of Greece. We must acccpt 1 hem, ho\\ ever, as indicat-

, 1 Grnot's Ari::l. i. p. 66. 
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, 

ing stn.ges of mental progress rather than clll'onological (,pochs; 

bearing in mind, moreover, t11ltt the great pl'ophet minds which 

have determined the transition from earlier to later belong 

invariably to both. Fh'st, then, there is the era of popular, 01' 

unconscious momls: second, the transitioual, sCel)tical, 01' sophis

tical em; and, third, thc philosophical, 01' conscious era. 1 Now, 

it is obvious, that if tIle first and third of these eras {/fJl'CC in 

their results, the second, which was polemical and destructive, 

and ncver aimerl at the production· of positivc results at oU, may 

be discouuted, in any other sense than as all effort of develop

ment, a throe of partm'ition, Ol', at most, a rcceding wave in tho 

advancing tide. Let us then cC'mpare the pl'imitive ethical and 

political intuitions with the ultimate beliefs of Greece. Thc 

first phasc ill which both theology and anthropology apl)ea1' in 

Greccc, is, no doubt, wholly conCl'cte. Principles arc not stated, 

they arc represented in action, al,d are commcnded, or condemncd, 

in the pcrsons who exhibit thcm by tIle Ncmesis whose organ 

the epic ol'lyric poet has becomc. Now, in this primitive forlU 

of its manifestation, the national mind of Greccc cxhibits, not 

disbclief or doubt, but pel'fect confidence, faith in God and mUll. 

The religion of the hel'oic agc, as exhibitctl by Homcl', has ill 

recent years been made the subject of c~aborat(} study in Ger

many, and of the care with which it has bcen inyestigatcd 

amongst oUl'selves, the works of :l\IlU'e and Gladstone are suffi

cient monuments, Dut without entering 011 what is ulmost n 

;>110rele55 sea, the schoolboy reading of· most of us, I believe, 

will offer sufficient gual'nntees for the accuracy of ",lmt upp('nl'5 

to have been almost the \t~.allimous vel'dict, viz., that it consists, 
• 

1 Grant's .Arist. i. p. 46. 
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as Sir .Alexander Grant has said, "in a celebration of the beauty 

of the wodd, and in n. deification of the strong, bright, and bril

liant qualities of human nature," 1 and embraces, as Professor 

Blackie has remarked, a recognition of the fundamcntalrectitud13 

of "the wholl! nature of man." 2 To such allegations as that, 

" in those early days there seems 110 trace of n. moral nature in 

the Greeks," 3 13unsen's reply is sufficient, that tho whole scope 

and object of the Epos is ethical tho c:.;.iJibubn of the Divine 

Nemesis in the destruction of 1'my as n. punislullc:nt for cri1l1c.' 

cc The wr-ong committed by l:laris lll\!st be atoned for; therefore, 

Troy is doomed to its fate, as Hector hiUJ:sclf knows and bc

lieves." 5 CI The Homedc use of the word Nemcsis," It:; ]~unsen 

elsewhere remarks,a .. is alone sufficient to prove its purely nwml 

origin. Neither in the Iliad nor in the Odyssey is Nellll'sis n. 

deity, 01' e\'en a personified moml quality. . The word is thero, 

in the scnse in which it lived in the spontaneous fcelit;gs and 

speech of the Ionic people. It signifies that moml indignation 

which we feel at the sight of sinful presumption setting itself up 
against gods anu men; the shdnking, 01' awe, associated with 

shame; ill other words, the vcrdict of the inwaru juJge, an~ the 
• 

recognition that the 1.\1li\·ersal conscience is man's tl'Ue conscio!.4s-

ness of God anu 1.he h;ghest earthly tribunal the veritable 

orucle of God." 

A very consiuel'able !>tep in advance though in many respects 

a step uowllwal'ds is made when we pass from Horner to Hesiod . 

The poet tell!> us that we are aheady in the iron age. Contclll-
• 

1 Grout's Arise. i. 51. : B1nckio's HOllier. 
S Donnhlson's History 0/ ailrislim~ Literature, vol. ii., illtroulIctioJl. 
4 God il~ H~t()Ty, i. p. 23, and \"01. ii., passim. 
S lb. ii. p. 101. G lb. ii. p. 63 • 
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plntion, the child of experience, 11as been begotten, and whatever 

may have been the relation of the two eras in point of time, 

about which there was much difference of opinion even in 

antiquity, in point of thougllt it is plain that we are in the 
, 

gnolnic period. Now a gnome (YIIW/LYJ or w.oO,lICYJ) is n statement 

net only of an intuitive belief. like that in Nemesis but of an 
, , 

, 

, 

• 

• 

~n·tui.tive feeling of the met,hod by which this belief was reached . 
.. 

Of the gnome, as thus defined, there nre many examples in 

Resind, which Aristotle was fond of quoting, and with which you 

are probably familiar. But the most famous instance of the 

gnome, and thll,t which, is most import.ant for our purposes, is 

the yvwO£ (]'(Q.VTOII, \,,'hich W~'1 inscribed on the temple of Apollo 
, 

at Delp11i. We found it in India. 1 and in China,1! and as it was 

of unknown antiquity in Greece, and its authorship was un-
, .. 

known, unless we are to regard it as tIle utterance of an instinct 

, common to mankind, which I believe to be the true concep

tion of it, it may with considerable probability be viewed, iike 

the language in which it was couched, as a'O heir-loom which 

the earliest settlers brought from their fvimer abodes, and which 

the oracle as u. pious custodier of pah'iarchal wisdom had 
, 

preserved. This view of the historical origin () ~ this and other 

gnomic sayings derives some confirmation from the fact that 

they were transmitted chiefly through the rural classes, always 
, 

the most fnithful guardians of tradition, and wllOse occupa-
, 

tions on the slopes of Mount Pamassus resembled those of 

their remote· forefathers in Upper Asia. Hesiod himself, in 

contrast to Homer, has been called .. the poet of the plough," 

ana the strong resemblance between his verses and those of the 

1 AnlI, p. 12.86. I Ante, p. 91, 92. 
, 
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Pythia in one instance their absolute identity is well1."1lown. 

But be this as it may, tlle 'Yl1w(h CT(aVT~11 was written on the 

human heart before it was written on the temple of Apollo; 

and the value of the maxim, as indicating a radical belief in the 

self-revealing and self-legislating character of humanity, is 

equally great whether we regard it, in the form in which we have 

received it, as Imving thus retained its possession of the Ayran 

mind, or as llaving 0. second time descended from heaven, and 

forced itself on the acceptance of the national consciousness of 

Greece. 

But the 'Y1'WOL CT(aVT~V is by no means the only instance of a 

gnome wllich possessed absolute scientific value. The lIh]8~v 

ci:yavof Solon, and the l'II&pov apIa j ov of Cleobulus, in their 

primary aspects, were neither more nor less than exhortations 

not to outrage "the modesty of nature," by disturlJing the har

mony of her laws. I need not tell you how fruitful they 

became in the YlkTpt(~Tl1S of Plato and the l\I(CTOTl1S of .Aristotle; 1 

nor insist on the manner in which they link the two periods 

together. I shall mention only one other instance of the gnome. 

It is the saying of Simonides that justice consists in "paying 

one's debts." "It is easy," says Sir Alexander Grant, "to show 

this definition inadequate, and yet it wr.s a beginning." To 

me it seems tliat it was one of those beginnings which include 

the end; for, fully comprehended, it embraces the whole theOlY 

of justice, and it holds in gremio the ultimate doctrino of the 

8tKatOV, just as the p.7J8~v l1:yav does that of the P.(CTOT'l]S, and is 

thus unconsciously scientific in t1le highest degree. To tlle 
• 

1 See Sir A. Grnnt's interesting nnd vnl'1l1ble dissertation on .. the Doctrine of 
the Menn." Aristot. i. p. 201, ct leg. 
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members of my own profession I need not point out its analogy 

with the jus CZtiqllC tl'ibucncli, nnd one of the objects of this 

work will be to shew how entirely our whole duty, not only to 

our neighbours, but to God nnd to ourselves, is included in 

"paying our debts." 

It is ill these two doctrines, indeed (the 1-1.((10""1'> nnd the 
• 

8lKatov), more than in anything else, that the nllegiance of the 

Socratic ethics to the central docltine of humanity, nnd, as we 

slmll see 11crenfte1', its fruitfulncss for scientific jUl'iSpl'udence, 

mainly consists, But then, these, in their tUI'll, nrc the central 

doctrines of the Socratic ethics. Amidst all the divergences 

which its two fp.'eatest expositors, Plato and Aristotle, exhibit 

in thc lloints of vicw from which they regnrd their problem, 

they nrc at one in regarding that probleIJl itl$elf as consistiug 

in the realizntion of the harmony which nature demands as the 
• 

condition of the free nctioll of her varioll~ cncrgies, nnd the full 

gratification of her vnrious impulses; and in holding that this 

is to. be accomplished by recognising the measure of POWC1' 

which she herself has meted out to each. 

The nttempt to cstnblish 0. distinction between Plato nnd 

Aristotle, nnd to lay claim to the Stngyl'ite as (( 0. judiciuus utili.,. 

tnrian,"l on the ground that be nttached greater importance 

thnn Plato to the teaching of externnl observation, fnlls to the 
• 

ground ill com!equcnce of our pl'cYious l'clllllrks,2 for thc allega-

tion, when achnittcd, pl'oves not n different objcct of searcb, but 

0. differcnt methdd of scm'ching. Cicero assorts cxpl'cssly,3 thllt, 

as l"egllrds the doctrine hOl'e in question, Aristotle's view of 

nature did not differ' from that of the other members of the 

1 Mill's Liberty, p. 46, I Ante, p. 3i. D D "'. . C). C ~ nt.. lV. _-a. 



WITU REFERENCE TO IIUMAN AUTOXOMY. 107 

Socratic school i 1 nnd it would be casy to cito passages fi'~m 

Aristotle in confirmntion of this view. The leading discussion 

is contnillec! in the last four chapters of the Seventh Book of the 

Nicomachean Ethics. Severnl passages are ll'.lt free from lliffi

culty, but the drift of the wholG plainly enough is .that lmture 

has in it something divine (rr.l;,"l"(! "IttI' tPtYTH iX€L Tt O(iOI'), and that 

ho.pl?illeSS consists in activity ill accordance with nat me, l'or 

the l'est I mny refer to Ethic. Xic, i. ix. 5, x. ii. 4; and Politic. i. 

i. S, where he' says expl'(~ssly, ,j Of '/'LYTle; TE'\OS (CTT~I', i. ii. 10, &c. 

NOl' docs nny substantial divergence arise fl'Olll the fact of 

Aristotle's .. beiw' distitwnishcd amon·' the ancient::;," os :Mr. o 0 0 

Leckie has said, " for the emphasis with which he dwelt upon the 

utility of yil'tue,"2 for this merely proves the more hopt:.'ful view 

which he took of the affairs of this world, that hc helieycll not 

only ill the identity of virtue nnd happiness in the ubstract, but 

in the possibility of realizing this identity, in a great measure, 

in human life. That Aristotle was an cuda;monist is admitt.ed 

on all hands, but so was Socrates lJefure him, and the Christian 

fathel'S and schoolmen3 after him, and it no morc follows there

from that he was a hedonist like Bentham, t.han that, like nIJ'. 
Mill,11e belieyed in n. method of investignting mental phenomcna. 

which excluded n. direct appeal to the phenomenn themselves. 

:More rcspect is due to Zeller's objection that., ill t.he illCOlll-

1 Ldbnitz docs not hesit.'1tc to couple him with the Stoics, or \'ILtlwr the 
Stoic.'! with him. .. Aristotcll?s ct cum co Stoid stntuerl.' juris IIl1tU\1C eSSe fllllll.\· 
mentum: Natul1C convcnienter riverc, It and this doctrine he hohls to clulmlcc 
thilt of utility, for ha c;mtillucs, .. ct quic(IUi,II'.atur.c rcnUll, id l'st, ~tlltui carulU 
optinlo ct pcrfectissimo com'cniat, id justUlU f,;t." .Yom J[cl/w<ills disccmia do

cClldcr:quc jurisprudentia', Pars. ii. § i2. 
S Thomns Aquinns, Sum1lla, Primo, Sccwuicc, q\U~s. xc. art. ii. 
I Many cxcellent obsen'ntions 011 this subjcct will be foulld ill Professor 

Blncki'l's Four Phases 0/ J[oralll, 
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. plete condition in which Socmtcs himself left his ethical theory, 

it furnishcd no external test of the character of the good, and had 

thus "the appearance of beiug founded on utility."1 " Just as 

his speculntive philosophy stopped with the general requirement 

that knowledge belonged tQ conceptions only, so his practical 

philosophy stQPped with the indefinite postulate that actions must 

eon-espond to their conceptions. But how, with so vague a. pl'in

eiple, can it be determined what actions are mQra11"2 The answer, 
• 

I think, is that buman life was viewed by Socmtes as an action, 

which, like other actions,Dlust con-espond with its conception. The 

conception of human life, 01' in other words the idea. of humanity, 

was thus the Socratic as it had always been the natural human, 

and afterwards became in a conscious manner,s both the Aristo

telian and the Stoical standard of morality. Between such a 

theory, and the doctrine of the identity of the good and the useful, 

which Xenophon ascribes to Socrates, and which I belie\'e him to 

have held, there is, as it appears to me, 110 inconsistency whatevcr. 

In his essay on "the disagrcemcnt betwcen the ethical 

systcms of Kant and Aristotle,"~ Profcssor Tl'endclellbUl'g has 
• 

discusscd with gl'eat acuteness, the relation in whi(~h Aristotle's 

system stands to all those systems, whethcr ancIcnt 01' modcrn, 

in wllich Imppiness, in the sense of immcdiate gratification, is 

made at once the rule and thc object of life, Kant does not 

mention Aristotle expressly, and Profcssor Tl'cndelenburg says 

that he knew bim chiefly at sccond hand; but tbe ground 011 

which he is supposed to have insinuated the charge of hedonism 

was that Aristotle sought in human nature both the source of 

J SOCI'aics and tlt~ Socratic Sellools, p. 129. ! Ib. p. 123 • 
• 

S lb. p. 128. , Vcrmiseldc .AbllandlulIgcn., \"01. iii. 
, , 

• 

, 
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ethical determination and the object of ethical endeavour. 

" Know thyself, in order that thou mayest become thyself." In 

a.nswer to this allegation, Tl'endelenburg has shewll, that the 

absolutely universal moral law, for which Kant contends (cltts 

allgemeine) suffers 110 disparagement by heing sought by Dlan 

where alone it is discoverable by him, viz. in his own nature, or 

by being realized, as alonc he can realize it, viz. in the develop

ment of that nature itself. It is the old Aryan postulate of the 

existence of n divine clement in man which claims, and from 

his normal and geneml nature obtains, a willing obediencc, and 

rewards it with Imppiness which givcs its ethical character 

to .Aristotle's cudremonism; whilst, at the salUe time, it pre

serves his conception of virtue from assuming that hard and 

repulsive character which is common with so many moralists lUlI.1 

the~logians, and which even Kant has communicated to it. Of 

the consequences of thus thrusting human feoling aside and iu

sisting on nn absolute separation of the agreeable from the good, 

Trondelenburg has given a l"elllarlmble instance ill Kant himself. 

Driven by the stern necessities of his system, 110 found himself 

compelled to limit the idea of duty to acts" unwillinglyl l)er

formed," thus giving up the possibility of even all approxima

tion to t~le reruization of that very ethical" good will," of which 

on other grounds he is justly regarded as the apostle. There 

can be no "good will" if everything that is good must be done 

unwillingly. 

It is in the integrity, and consequent sallity, of the Socratic 

and .Aristotelian ethics, and not in their exhaustive troatment 

1 .. Dio Pfiicht ist cinc N'ijtbig ... ng zu cincm ulIgtm gcuoDlmcucu Zwcck." 
JIctaphysischc An/all!ls.gl'illlde del' TugcllCUcllre, ix. p. 230 • 
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of special questions, that their enduring value, one might almost 

say their novelty, even for the modern world, consists, There, 

and in the Dible alolle, are we taught thu "solidarity" between 

the divine and the human, between our highest and our lowest 

interests and enjoyments, and the consequent possibility of 

mald.llg "the l)est of both worlds," or rather the impossibility 

of taking what God intended for us, and what is really our own, 

out of eiUlCr "world," apart from the other, When the distinc

tion between eudrcmonislll as the harmonious gratification of our 

nature as a whole, including even the nmch-mnlignccl Cf flesh," 

and hedonism as the excessive disproportionate gmtificatio~ of n 

1101'tioll of it, is as clearly maintained as Aristotle llas mfu.'1· 

tailled it., it appears to us tl1at cudremonislll admits of being 

defended on somewhat higller grounds than Professor Trendelen

blll'g, 01' even Professor Dlackie has taken up, The coincidence 
• 

of happiness and virtue, wherever happiness and "irtue nrc 

really positive quantities. and not lUere self-destl'Uctive nega

tions, is not only possible but necessary. Happiness not in 

accordance with virtue is ?lW1'C than countCl'balnnced by its 

opposite, even in this worM; and virtue which is not Cf its own 

reward," i,c, which is not a source of subjective happine£s, what

ever its objective value may be, 1ms no subjectiye value at all. 

CI The Lol'd loveth a cheerful giver;" and the spirit which He 

demands in giving a mite must goyel'll the acceptance of the 

mnrtyr's crown. Trendeleuburg, who is n cOn!:listelltAl'istotelian, 

has elsewhere shewn1 that vicious g1'!l.tificatiol1· consists, JlOt in 

the gratification even of individual natm'e as n. whole, for cyery 

sane human being is an epitome of humanity, not in the bnr-
• 1 Natur.rcd,l. See ill/ra, Clip, vi 

• 
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• 

monious gmtificat.ion of all our propensities including the lowest, 

but ill the rebellion and self-m;sertioll of a part of our indiddunl 

nature against the whole of it. It is n formidable risk to offer 

any opinion with reference to Aristotle which appears to ue at 

variance with that presentcd in nny portion of Profl'ssor 1'ren

delenbnrg's writings, eyen whell one scems to find cncourage

ment from them elsewhere. nut on this point, if we take the 

theory of the 1L£!TOnl" nlone, yiewed as n doctrine of harmony 

and not of limitntion, in the light in which Sir Alexander Grant 

hns presented it,l it seems sutncient to warrant the conclusion 

that Arist(ltle recognised the necessary coincidence of "irtne, 

not with the dicta of nny exceptional faculty, hut with the 

normnl impulses of individual nature as a whole. 

(l:.j Rome. In so far as Stoicism is entitled to tllC clHlracter of 

a speculative doct,rine, it belongs to Greece. But when we regard 

it in tIle aspect in which it was really important, that, namely, of 

nn active faith almost of n religion {lUI' eyes instinctiyely turn 

to Rome. Its "nlue to humanity, in this point of view, has been 

excellently brought out by :Mr. Leckie, nnd appear to l1[\\'e been 
, 

strangely overlooked by Bunsen. 

The Stoics were pre-eminently the custodiers nnd expositors of 

the ethical teaching of tIle Socratic school. By them the doctrine 

of human nutonomy was formulated into practical rulcs of life, ill 

the three direct.ions of the Individual, the Nation, nlld the 

Community of Nations. 

The more closely tIte llistory of ancient society is im·cstignted, 

the more clearly docs it nppear that. the Stoics were the parsolls:! 
• 
1 11t MI}ITa. 

S As to the idea of the Pnrson, or Persona, see Coleridge's CllUrcl, and 
State, Co vi. p. 56, ~ckcriDg's ed. 
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of paganism, as the Cynies have been said to be the monks of 

Stoicism. Notwithstnnding the popularity of Epicurennism, 

and the ma.n:lT points of resemblance to Stoicism which it 

exhibited,l its professol'S never approached to the influence 
• 

which the Stoical doctors enjoyed. And the renson was a very 

obvious one. So long as the path of life lies through the green 

pnstures and by the still waters of self-indulgence, the ordinary 

instincts even of very ordinary men will enable them to find it 

and to follow it. But when the rugged stee~ of self-sacrifice 

have to be surmounted, 01' the rude tem[,csts of passion to be 

braved, loftier principles of action become l'Cquisite, and tl.:ose 
• 

who can call them forth al'e eagerly longed for. This task the 

Stoies undeltook. Unlike the Epicureans, who shrank from the 

sterner l'ealities of life, they professed to be friends in need, and 

pilots in the stOlID, and, as a necessary consequence, an unusual 

veneration attached to their persons, and an unusual importance 

to their maxims. It is not wonderful that men so situated 

should have been credited with the invention of the doctrines 

which they inculcated; . and we find, accordingly, that not only 

the general doctrine of the rectitude of the fundamental instincts 

of humanity, but still more its embodiment in the famous 

precept to "follow natw'c n (IJP.OAOYoup.cvws TJi 91xm (liv,2 con-

1 Even 011 the point which concerns us here, .. the divine origin of tho lmrnnn 
rnce," they were nt ono with tbo Stoics. Zeller's Stoics alia Epicurcall3, 
43Hii . 

I The -rY q,~rm is said to hn\'o been nn nddition by Clennthes to tllO originnl 
dogmn of Zeno. If 80, not Zeno but Clennthcs would bo entitled to Ule chamcter 
of t1le father of tbe Stoicnl etllics, for conformity must menn conformity with 
something. The op.oXCY'f0vp.I"r.Jr alone would llBve been no more definite n guido 
thnn ~ur own .. utility; n it ",ns the Tfi "'firm that gllve it point. Dut the 
thought, if not the word, WIIS, lIS we hn\"c seen, far older tllnD eitber of tllt'lll 

, 
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venieuter congrllentcrque natur[C vivere), 11O.ve been popularly 

ascribed to the Stoics. To the mcrit of calling attention to its 

practical application in many now directions, and, above all, in 

that of positive law, the Stoics are largely cntitled j but to 

the chamr.ter of discO\'erers, cither in et.hics or in natural law, 

there is 110 reason to believe that the Stoics had higher claims 

than the leaders of the Corn L'l.w League might have set up to 
• 

that of disco\'erers in political cconomy, Cicero, who was a 

direct inheritor of their traditions,l and was by no means disposed 

to be unfair to thel11, asserts 110t only that the theorctlCal doc

trine in question was common to, the whole Socratic school,2 but 

fixed on the individual academic to whom the Stoics wcre 

indebted for the practical maxim. In the academic question:;,;! 

he asserts that both Zeno and Arcesilas had been diligent 

hearers of Polemo, In the De Finibus 4 he repeats the same 

statement, and speaking of the Stoics generally he adds, 2ui de 

?'clJlts bonis et '»Laiis sentirent, ca f},ucc ab !toe Po/emone Zcno 

cO[Jnoverat, having previously:; asserted that what they did leal'll 

was scclln!lll1/t natw'm1t vivc"I'C. The only two passages ascribed 

to Polelllo llimself, which have been prcscrved to us, fully bear 

out Cicero's statement as to the natme of his tcacliillg.o 

There is only one other point of historical impJrtancc to 

,,~llich I wish to call attention on a subject which is probably 

well known to most of my. rec,rIcrs, ,-iz., the clem' conception 

which Cicero himself hnd of the fnct that the end of life, nnd the 

1 There is nn unbroken list of the Stoicnl doctors from ChrY!lipl1ns to PosidoniuB, 
nnd Poshlonins WRS master to Cicero, Grout, I" 2i3, 

, 

~ Acacl, Qlla:s. PClMilll, Nat, Dem', i. i ; Dc Fill, iii. :lnd iv. 
a i, c. 9, 4 h', c, 22. G lb. c. 6, 
e ScI! Smith's Die. voce POICIIIOII, nnd MRllvig's Dc Fillibll,~, p. 490. 

II 
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method of its attainment, are equally revealed to us by nature; 

and that, consequently, the modified Stoicism wbich he taught 

was entitled to the character of science, both on teleological and 

methodical grounds. In the Academic Questions,l after mention

ing the tripartite division of philosophy into ethics, pl!),siology, 

and logic, as common to the Peripatetics and Academics, and 

derived by both from Plato, he thus expresses himself: ".Ac 

prim am illam partem, bene vivendi, a nlltun1. peteballt, eiqnc 

parendum esse dicebant (the rule of life), lleque uUn. alia in 1'C, 

nisi in natm-a, quroremlum esse illud summum bonum, quo omnia 

referentur" (the end).:! 

The unspeculntive, and, as a necessary consequence, the one

sided character of the Stoics, which was 50 marked as to point 

them out as exceptional characters amongst their original 

countrymen, and which no doubt recommended tl1em to the 
• 

narrower and more practical mind of Rome, bas been often 

l'emarked; but I am not aware t11o.t it was OVClr accounted for 

till Sir _Alexander Grant pointed out the singuibr fact t11at, from 

the places of their birth, we may infer, with hi~h probo.bility, 

l' 5 L c. . 
! Tllerc has b~ell Il tendency in Gennnny to dispnmgc Cicero; but Heg~linnism, 

nt leost in thc persoll of its founder, camiot be chnrged with it. Hegel wns flllly 
nlive to the scientific cliameter of Cicero's method, and the nd\,llnt:Jgr. which it 
lind ovor thnt of Grotiu8, PIdZosopT,y of Ht:,tory, Bohn's tmns" p. 459. TIUlt -
Cicero took much of lJis infomllltion at second lmnd, and thnt fl'Om the hnsw wil h 
which bis trentises wcre cqmpilcd, he nllol\'cd llimself to be betrayed into incolI- , 
sistcnt expressious, is, I fenr, unqll~fitionnble. The ('xpressiolJ Prima 1wlm'w 

, 

(Ta 'lTPWTI1 ""Ta cflu".,,,), wlumccsoevcr it mny lmvil come (Mn(h'jg, ~Il Sllpra, B.r-
eIITSIIS, iv. p. 815), is certainly unfortunate; nnd specially Sf) if we forget, lIS \I'll 

nrc npt to do, tllot botll 'I1'PWTOS nnd primus onen menn "first ill milk nml import
mice," mther thall first in actllol time. Probably 11itima "alura: "ould hn\'c 
better conveyed, to most of us, wlmt WRS no doubt Cicero's conceptiun of tho 
fundamental, nlllicnl impulses, which he IIcl:eptcd os the nile of life . 

l 

" .-. - • .> 
" . 

• 

, 

• 
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t11at they were mostly of Shemitic 1.1100(1.1 They were wanting 

in the suut1ety wllich many Jews 11:\\"e exhibited. Wc shall 

seek in yain for n Spinozn or n N enndcr amongst them. Like 

the Shemites in general, they were intense and unsparing in 

the application of n narrow logic j but their p:'cmiscs did not rcst 

on n sufficienli analysis of internal phenomena, and from this 

cause they ultimately fell away from the spirit of tllCir own rule 

more egregiously than even their opponents. .A departure from 

nature is the reproach which Cicero continually brings against 

them j:l and there can be little doubt that the Cynic \\"110 lived 

in a tub, or the St{)ic WllO committed suicide, outraged nature 

even more flagruntly tlmn the Cyrenaic or the Epicm'can \\'110 

sipped nectar on n bcd of roscs, and was true at lcast to his 

lower instincts. 

It is their betrayal of this, their own principle, too, as we 

shan see 11el'eafter (cap vi.), which givcs l)oillt to the polemic 

which Sir Alexander Grant has directed ngainst Bishop bntlm"s 

famolls "apologia" for Stoicism, In so far as Sir Alexander's 

attack is directed against the maxim" follow nature," ill itsclf 

-i.c. in its wider and Socratic a3 opposed to its narrower and 

Stoical sense it is an attack on science itself j and I wish that 

the learned Principal had marked the two points of view more 

dearly tha~t he 11ns done. J olmson's whimsical chapter ill 

" It.-:c;sela.c:;,'· on " the happincss of 0. life led according to nature," 

lIas often been ignorantly l'cgardcd as a 1'f:ductio ad absurduln 

of the Stoical maxim. But when the l)rince of Abyssinia de

manclcd of the philosopher tl1nt he should tell him what natme 

was, l1e only reminded him of the task which his profession 
I Al'istot. i. p. 2~a. 
~ D~ ]t'in, iv. c. 11 nnd 19; Pro JIllrClIa, c. 29, 30, 31. 
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imposed on him. The vagueness of his re!'lponse proves, it is 

true, how small was tIle advance which moml and political 

science had made in England in Dr J olm13on's time, or how 
• 

imperfect ltis Imowledge of it was. But wlmt should we think 

of a chemist or 0. physiologist who should decline the challenge 

to fight on the field of nature, in our day? Nature may he a 

mistrpss who is not wooed with equal facility hy all her suitors; 

1mt her wooing, in aU departments alike, is the condition of 

science, sine qua non. 

I shall have occasion to point out hereafter 1 the imperfec

tions of the Socmtic doctrine in the aspect in which the Stoics 

present.ed it. But innsmucll as the pmctical recognition of 

a. doctrine by mankind, their actillg cOllsistently as if they , 

believed it, is a more unequivocal proof of t.heir belief than any 

expression of opinion, eithel' direct 01' indirect., it lllay 110t l)e 

unimportant to this branch of the discussion that we shouhl 

dwell for a little on the vast acceptance which Stoicism cx-
• 

perienced, and the influence which it exercised. With the 

single exception of Christianity from which, in the point we 

are considering, it does not differ:) no form of belief ever took 

possession of so great 0. number of Europeans, 01' helel it so 

long; amI though it was not particularly fortunate in its 
• 

expositors, or distinguished by the SUbtilty, or even the sound-

ness of its analysis of human nature in detail, it moulded human 

institutions and affected human destiny to a greater extent t11an 

nU ·the otller philosopllicnl systems either of the ancieut 01' 

modern world. In Greece the objections which presented them

selves to the physical and metapllysicnl spcculations on which 
1 C . np. VI. '"-In/ra, p. 125. 

• 

• 
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the Stoics pretellued to fount! their ethical system, seriOlls1y 

affected it.s iufluence; but ill Rome these were not unucrstood, 

and if they lltld becn UUdel'.5tood woulll not ha\'e been heeded. 

Accordingly, during the youth amI vigour of the Republic, 

it ruled Homan life ullconsciuusly before it had an)' theoretical 

footing at all; during the period of bloom it held its own against 

Epicureanism amongst the better spirits; and when tii:<lHy. as n-
o 

rule of citizfI11 life, it experienced the relaxing and deadening 

influences of the empire, it kept alive, as the prcvalent theoreti

cal opinion, the idea of virtue as the chief good, anu the 

aspiration after liberty witllin tllC sphere (If indidduality, and of 

universal charity and cosmopolitan benevolence, as the means 

to its attainment. Nor ought it to be fOl'gOttcli that when social 

corruption nnd dl·genemcy hnd reacheu their culminating point, 

nnd the world of antiquity was about to expirc, the last wurds 

which she addressed to her successor, the advice which guided 

the spirit of the middle age and moulded its institutions-its 

asceticislII, its chh'alry, amI even its r0111ance consisteu in the 

inculcation of Stoicism. The famolls work of Boethins, like the 

system whieh it tnught, owed \'cry little either to the nbilities of 

its author, 01' to the speculative value of its subject-matter; and 

yet, for nearly a thousand years, it enjoy.:;d a reputatiOlt such as 

l)erhnp5 nevcr fell to the lot of :.ny other confessedly human 

production. Composed in his prison nt Pnvin, when accused of 

the erime of hlwing "hoped for the restoration of Roman 

liberty," by him whom Gibbon has ehamctel'izecl as "the last of 

the Romans whom Cato or Tully would hl\\'c nclmowlcdgcd for 

their countryman," J it fOI'111ed one of the most importnnt connect-

• 
!" . '5 \,11. c. XXIX. p. .. • 
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illg links bet.ween the classical and the Christian world j and as 

l'egnrds the history of our own English civilization, it is a fact of 

uo insignificant, importance that the task of pl'ef:entillg it to our 

count.rymen in. tIle vernacular speech was undel'taken, succes

sively, by Alfred, by Chaucer, and by Queen Elizabeth! Whether 

Doethius was a. Christian 01' a Pagan is still a subject of dispute, 

His name was Clll't·Ued amongst Catholic saints and martyrs j but 

the theological works ascl'ibed to llim al'e probably the work of 

nnother, and there is, at any rate, no evidence of their authenti

city at all sufficient to counterbalance the fact t11at Christianity 

is never once mentionccl in the ConsolaUo PlLilosopkire, the topics 

discussed being such as to l'ender its accidlmtal om~ssion almost 

impossible, Like lllauy of thc more serious mcn of his time, 

and evcn likc Epictetus and the Antonines "f a former time, 

Boethius probably hovcred on thc confines of both faiths. But, 

in his I'elntion to the one and to tIle other, there would seem to 

lmve been this difference, that, whilst he may have been un

consciously affected by the Christian elements that pervaded 

the moral atmosphere which he breathed, he was a direct and 

conscious inhel'itor of the Ethics of the POl'ch, But the work ot' 

Boetllius, and tho innumerable commentaries, translations, aUlI 

imitations which it. produced C.g. Chaucer's" Testament of Love," 

aud the" IGllg'S Complaint," wel'e by no means the only l'cpro

ductions of degenerate Stoicism that feel the spirit of the middle 

ages. The meditations of Marcus Aurelius wel'e nevel' forgottcn j 

aud the Disticha de MOJ:ibus or Catechism of l\Iorals, ascribed to 

n. certain Dionysius Cato, of whom nobody has ever been able to 

(liscover anything, was e~tensiyely used as a scbool-book from 

the age of Alcuin downwards. It is frequcntly quoted by 
• 

• 

• 
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Chaucer, and no wonder, for so llopular was it about his time 

that more than thirty editions were published in the fiftcenth 

centllry,l It was in imitation of these expiring efforts of 

Stoicism that the Sltm1lla of the schooll11c11 and casuists began 

to be composed of wldch, the Summa of Thomas Aquinas 

is the noblest specimen; and they in their turn gave rise 

to the Spanish Theological Jurists, Dominicans and J eSllits, who 

were the predecessors of Grotius Soto, and Suarez of Gren!tlla. 2 

The substantial accordance of the SOCl'atic ethics, eyen in the 

llecllliarly exaggerated and one-sided forlll of Homan Stoicism, 

with the old re\'clation of nature on the one hand, and thc ncw 

revelation of the gospel 011 the other, accounts for the fact of its 

having sUI'vivcd the marvellous amI miraculous revolution of 

opinion in which llolytheism perishell Chronologically, as well 

as l>hilosophically, Socraticis1l1, 01' rather that universally human 

doctrine of which Socrates was the prophet to the western 

branch of the Aryan race, forms, as I have said, the cOllnecting 

link between the ancient and the modern world. To trace the 

various forms ill which this connection manifested itself belongs 

to, or rather r.ollstitutes, the history of ethics und jurispl'lldence, 

Bnd all that we can here attempt is to indicate a few adflitional 

points of view which specially claim attention. 

1. TiLe ROm(t1~ law. The chi. law of Rome, which, during 

the abode of our Lord ou earth, received His constant tacit and, 

occasL'~lally, His express approval, and which the Clu'istian 

aceepted from the heathen world, makes no claim to direct 
, 

1 See :fIrerivnlc's Rome, lnst vol. ; Stanley'S East~rl£ Clmrc]" 1'. 228, anti 11 is 
ntticle on Boetllius in Smith's Dictionar!l. 

, [II/ra, II. 133. 
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inspiration, but is profess~dly founded on the revelntion through 

nnture, nnd the consequent no:'Sumption of human nutonomy. 

Its general character is lJOst-ch'>sical: iu many respects it is 

national: and, in the form in ':.ilich we know it best, it COlllCS 

to us fro.m Christian times; and yet, i!l. the respect I have 

Inentioned, it entirely falls in with the centrnl ~nUl.lel1cy of 

Hellenic and Indo-Germnnic thought. The great practicnl 

people of antiquity had the wisdolll and happincss to repudiate 

the sensationalism and empiricism which constitute the re

pronch of our count.ry and Ollr time, and which hitherto have 

prevented the jurisprudellce of Englaud from attaining \'he 

chnracter of n science. The foundntions of the ROillan In i\' 

were lnid deep in the study of nnture, both in its subjecti','e 

and objective manifestations. Like the Christian .ApC'l.~gists 
• 

nnd Fathers, the Roman jurists accepted tlle Socratic ethics, 

chiefly ill the form in wllich the Stoical doctors presented 

them. The two. centres around wllich their whole system of 

rights and obligations grouped, themselves were the PC/'sol/a, i.c . 
• 

the mtional nnd responsible ego and non cgo on the one lland, and 
• 

the "CS, the irrational aud irresponsible non cgo, nnimate nnd 

inanimate, on the other. Of this we have a remarknble illustra

tion ill the fact that the Roman Hleory of slavery rested not on n. 

deninl of liberty to the person, but of pen;onality to the slaye. 

"111e slave was not a. l1ersona, but n res. Now had the fact of 

nature !!.ccorded with this assumption,lllld the slave been a ,·cs ill 
• 

tIle legal sellse of the. word, in the sense in which an ox or' an 

ass was so,. then be too might }mve been the property of a 

pc/'sona, in a!! full accordnnce with the principles of jurispl1ldence 

as his ox, or his ass, or anything that 'Was his. The logic of 

• 



• 

• 

• • 

• 

WITlI REFEnEXCE TO lImlAX .\UTOXO~IY. 121 

t.he civil law Was saved, in this instance, and its general principle 

maintained, by n false premise, by the dcnial of a fact of nature, 

just as lIoblJes saved the logic of his political system. l The 

Jurists set nature at defiance by denying that aU men arc cqually 

men, the politician by maintaining that aU men m'e equal men. 

Dut, unlike the politician, the jurist, in \'.irtuc of his Stoical 

training, had the grace to acknowledge his el'1'C~', and to recognize 

in fact, even whilst he deniell in law, that his doctrine was cOlllm 

natll1'a1it.2 It is wonderful that Aristotle haying got hold, as we 

shall sec her~aftcl',3 of the principle of relath'e equality, did not 

apply it to the suhject of sIlwer)', for, ns l'rofessor TrendelcnlJtIl'g 

has truly remarked, his conclusion in f:wour of slayery'\ is not 

warranted by his assumption thnt some mCII arc by nature more 
• 

suited for ser\'1lllts than for masters.s That is nn assumpt ion 

which there is eyery l'cason to bclieve is wlll'1'anted by naturc, 

.and in dealing with inferior mccs, it might yery well havc lJcen 

held to justify scr\'itude, in the sensc of perpetual }lllpilnrity. 

Whether Aristotle intended to push it greatly 1t')'01\(1 that 
• 

point is rendered somewhnt doubtful by a pnssage in the First 

Dook of the illconomics, which I b...iie\·c is ackno\\'ledgl·d to 

b~) his, in which he argues that liberty sllOuld be held out to 

the siave as an ultimate object, on gl'onllll~ not only of expediel1cy 

but of justice.G . 

The recognition of the legitimacy of illfnnti<:ide by Al'i8tot1c,i 
I 

and in the Twelve Tables, is n. stronger instance thun thnt of 

1 [Iljl'a, Rook II. CIlDp. III. 'U1Jliall. Diy. I. i. 4; L. Ii, 31 ; ["sl. i. 3,2. 
: Infra., Book II. Chap. l\r. 4 XCllur-raM, i. c. 2. ~ Polilic. i. c. 2 . 

8](pi) o~ "al TO-OS wplaOai 1I'aall'. ~l"alov "tap "al al'p.9{pov T':~:- iXfvOfplav "fjaOai 

a~:\ov. BovXol'Tal "tap lI'OVfjv orall 'Ij 0.0:\0;1 "al 0 ](povos ':':plap.lI,os. i. c. \' • 

7 Politic. vii. 16 • 
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, slavery, of want of appreciation by antiquity of the value of the 

lJC1'sona, the sacredness of lmmanity as such. It must evor 

redollud to the glory of the Stoics that they WCl'e the 1hst 

explicitly to proclaim the unity of the human race, whilst they 

avoided the sin and folly of laying claim to au equality which God 

has denied. It was this latter en'or which in the East degraded 

the natural distinction of classes into the unnatural distinction 

of castes; which, in classical times, and in the dealings of modern 

llations with the infeliol' races, has aggravated servitude into 

slayery: and which, in our own day, by denying the rights of 

private property, has invaded the sanctity of the lJcrsona in the 

narue of liberLy, and threatens to al'l'est the pr%'1'ess of God's 
• • 

kingdom by repudiating the means which He l1as appointed. 

2, Intcrnational Lctw, International jurisprudence owed its 

origin to those who were the special expositors of the doctriue 

of human autonomy in antiquity, and has always rested on the . 

assumption of its truth. 

The advantages of the rational aud philosophical conception 

which the Romans formed of the sources of jurisprudene'3 werc 

110t confined to the development of a municipal system which, 

after the lapse of ages, still illuminates the path of modern 

legislation. The idea of the lJC1'sona was felt to contain the 

germs of that cosmopolitan system, tIle realization of which the 

ancient world was not privileged to behold, and which we OU1'-
• 

sehres, even now, have seen but in part. The sentiment of a 

brotherhood of mankind is one of those innate conceptions 

which belong to humanity as such. Were its absence con

ceivable from any sane mind, we should be compelled to relin-

. quish our doctrine of' the necessary recognition of the rigllts of 
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the "non cgo, and to accept Hobbes's dreary conclusion of a 

nat.ural state of war.1 It is not sUl'prising, then, that orient"l 

scholars shollld h!'.-,;e found it in Butlc.lha, that Bunsen should 

have traced it in IIomer,2 or that he shouhl maintain that it 

"undedies all the :Mosaic superstructure."3 Like all that was 

true in Stoicislll, mOl"COYer, it had its roots ill the more Catholic 

creed of Socrates. Still ill this direction, especially, the StuiL'S 

surpassed their master. It is impossible not to see in Zcno's 

universal state, and in the cosmopolitan notions of the Stoics as 

n school, n clearer presentiment than allY their greater prelle

cessors possessed of tlle possihility of a. system of intcrnational 

. law; and l":' ~'I;garc.ls thc Roman jurists, it is instrllcth'c to 

rcmember tlltiC i~ was through thelll, as apostles of the tloctl"inc 

of personality, that the seed which the Stoics had sown ulti

mately germinated. Grotius was 110t himself specially a civilian, 

but he was bred in n school, and born in a family, saturated to 

tbe core with the doctrines of the ciyillnw; and in a schoul and 

a family, moreover, in ,;: hich these doctrines were sellulollsly 

studied in conllection with Greek philosophy. Of his llIorc 

eminent successors, including Lord Stowell, similar assertiuns 

might be made. In this COUIl~)':r we lmvc scarcely any lIllllles 

exccpt Lord Stowell's that deservc mentioll, either ill scientific 

jurisprudence or ill illterllationullaw. But muuy of our mUlIi

cipallawyers bo.\"c been h'Tcat; aud the great cst of them, Lord 

1 IlIfTa, Book II. Chnp. Ill. : God iI, Hisl. ii. 1'. )0·1. 
, lb. i. p. 95. There con be no (loubt tllRt the ideo of th(> unitj of IIlllnkiud is 

involved in tho doctrine of mnn's llnrticillation ill the divinity of one God. But 
Bunsen ncknowledges that nny sl'~cial holtl on it which tilt! Jl'WS lIlay hnve 111111 
in this dirccUon wos lost whcn the Jewish notion .. set itself up, in contrllllb
tinction to mankind nt lorE:,'C, us the clect people of God," lind thut it (lid lIot 
ngnin obtain prominPllce till the coming of Christ. 

• 



• 

124 I!\QUIRY INTO TilE HISTORY OF Ol'INIOX 

Mansfield nnd our own Lord Stair, have freely acknowledged 

their ohligations to these heathen prophets. The u1te1'l\11Ce of 

. Lord Mansfield, with reference to Socrates, is very memorable. 

-

II I will tnke Ule liberty to call him the great lawyer of nnti

quity, since tlle first principles of aU lnw nre delived from his 

pllilosophy."l 

(c) Alc;ca1Zcll-ia. The central doctrine of the SoCt'ntic ethics 

met with acceptance at .Alexandl'in, eV(;11 from persons who were 

110t of pure Aryan blood. 

There was another direction in which speculative thought 

assumed a subtler and deeper aspect tlmn ill the Roman worM. 

At Alexandria the traditional doctrines of the Socratic school as 

to the sources of etllical science, ill place of being limited and 

rendered more definite by being viewed exclusively as n revela

tion in and through humanity, lwld hy the characteristics to 

which Plato hnd given partial recognition, of n revelation to 

humanity. But though ill laying claim to illumination, Neo

Platoni~m offered meeting-points not only with the old 8he

mitic tl'a(litions, but ultimately with Christianity, this side of its 

teaclling manifested itself in features so exaggerated, and oft ell 

so entirely sensuous, as to alienate the professors of n pme and 

spiritual fnith. It was the common gt.'ound on which thcir 

ethienl systems rested which ennbled the Christinn Fathers to 

join Ilnnds with the S(I.L:.i!r teachers of the old pllilosophy, nnd 

to perceive tIle identity o~ object, nnd even in mnny resl)ccts 
• 

the nnalogy of method, which bound together all genuine and 

honest seekers after tmth. Even the leamed Jews, who con

tributed so clml'actel'istie an element to the intellectual life of 
• • 

1 Lord Campbell's ~irc$ of tlu; Ju.stices, ii. II. 391. 

• 
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Alexandri:,. 'Illl formed, IJ.S it were, a connecting link between 

Christians and heathens ... accepted the COlllmon nnthropology of 

nature, and in tllCm it yielded the f;nnlC practical results. 1)1"0-

fessor Trcndelenburg, in his .J.Yatlll"-rccltl,1 remm'ks that l)hilo had 

imbibed Stoical notions, and mentions, as a consequence, that he 

cOlldemucd slavery as contl"Ul'y to nature. The same belief in 

the rectitude of human nature which led the jurists at l:ollle to 

the idea of the indefeasible and inalienable dignity of the person, 

thus led the typical reprt:sentative of oIU Jewish culture at 

AI(~xlllldria beyond them, to Ol1e of t.he most important practical 

consequences of that idea, and one which, as we have just seen, 

they failed to derive from it. In like mauner Clement, though 

professedly nn eclectie, was more of a Stoic than anything clee, 

as indeed were all those who opposed the dualism of the orien

tnlized Gnostics on the olle haud, nnd the blind faith in con

tinued nnd miraculous interposition, held hy the lIIontanisls 

and the narrower Christian sects on the other. 

(C) S/lCmitic and Clm'stia1t (mtla·opology. The belief in human 

autonomy constitutes Ule meeting-point of .Arynn and Shemitic, 

and of heathen and Christian faith i or, in other words, of the 

revelation with reference to humanity which God has given 

through human Ilature, and to humnn nature. 

'Ye have now reached the point at which Aryan came into im

mediate COllt.'lCt wiLh Shezuitic thought, and at which the creed 

of Goll-llcyelopcd is tested by that of God-instructed hmllnnity. 

And the question which we hllve here to ask of history is, not 

wllether the antlll'opological doetrine:> of reason nnd rm'elation 

were agreed in nU rcsl)ccts, 1101' wherein tlwy differed, but simply 
• J ll' 15;, 

• 

• 
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wheUler tlley coincided in assorting t.he autonomous dmracter 

of humanity. If the answer be in the affirmative, it is mt~uifest 

that the adcquacy of the natural sources of jurisprudence is 

affirmed, and, us a necessary consequence, the exclusive pl'et-en

sions of the theological schol.l ate shut out. 

(a) The Bible. Now, as regards the doc~rine in question, 

there is no essential discrepancy betweeli heataen opinion and 

tlH? teaching of the Holy Scriptmes. "God created mnn in His 

own image, in the image of God created He him."1 That is 

the original statement. In the passage in St. Luke's gospel:! 

which sets forth the human pedigree of Christ, we are ngain 

told that "Adam was the son of Goel j U Ilnd St. Paul, preach

ing at Athens, bronght the identity of Christian and heathen 

belief on this point expressly before llis hearel'S, by quoting 

the nssertion, tl~ll_t ,I we also fire His offspring.us Nor is this 

primm'Y conception of the essential relation between the Divine 

and the humnn, ~nd the consequent autonomons cllnracter of the 

persona, invalidated by the inter\'ention of volunt.ary trall~gres

sion. The assertion that this parental image, mnrred and defaced 

but not obliterated, is traceable in himself by every subsequent 

member of the family, is consistently maintained. It was as 

the SOl1 of :Man that the Son of God appearcd on cmtll, and 

encouraged tIle greatest Silln~l' to addl'css His and OU!' Father 

in heaven. 

(b) The }'atltC7·s.--It is not wondcrful, then, tllat the Christian 

apologists accepted "the mOl'tllity of Socrates as healthy alHi 

5:-" .ad,"" or tlmt tIle apostles thcmseh·cs shoulel have made use 
• 

1 G • '17 .... as cn. 1. ... • ... Ill. • a Acts x\ii. 28. 
• Donoltlson, lIisl. of (JILris. Lif. alul JJoclrillc, ii. 26 • 

• 
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of tIte very expressions in which the followers of Socrates had 

clothed his ethicn! consciousness. We find, accordingly, that it 

wns the belief of Justin Martyr, and Clement of Alexandria, and 

Origen, nnd in general of the orthodox fathers of the ChUl'ch, just 

ns it 11nd been of Plato the Greek nnd Philo the Jew, thut the 

Divine Logos, wIlich was present at the crcation of mun, was not 

alien from the human Logos,l Nor did they hesitate to apply 

to the lutter the very same epithet ('\&yoS' OI'i'£P/J.a.TLKOS) by which 

heathen philosopllCrs had churacteri7.ed it.!! 

(C The Logos," says Justin :Martyr, C( was prasellt at the crea

tion of mnn," nnd .. the whole mcc of men partook of Him." ... 

, « He is in eyery one." .. The seed of the Logos is implanted in 

the w1101e mee of men, and those who Ih'ed with the Logos were 

Christians, eyen though they were l'eckolled ntheists such liS 

nmong tlle Greeks, Socrates, Heraclitus, and men Iil.:c them, 

and among lmrbal'ians Abraham, nud Allunins, alltl Azul'ins, and 

:Misael, and Elins, and lUany othel's."3 In proof of IIOW entirely 

this "iew is in nccordance with best model'll theological opinion, 

I might quote to nny extent not only from the writings of the 

"Broad Church party," but even front'such works as 1'111'. N' cw

mnu's A1'ians, which wns published l!efore tllllt purty existed,~ 

I shnll content myself, however, with refel'l'ing to the second 

Book of Bunsen's Goel i11, lfi.~tor!J; and qnoting a couple of 

passagCl> from Nennder, in which ]lC has expressed, Yery dcfi

nitely, the opinion which pervades nIl his writings .. 

, 

• 
1 Ncam1. CIt. Ilis. ii. p. 423. . 
1I Zeller's Stoics, p. 162. Bunsen, God ilt lIz'JtvrlJ, "01. it. II. 31 G. 
3 Donaldson, fIt. sup. ii. 1'. 225 • 
• It was puillislll'd origi;:nlly ill lS~2, 111111 r~flrintc!l, with tllC Rnt11or's permis. 

sion, by the Hev. G. H. Forbes of Burntislnlul, whose much learning has not led 
him in the direction of the Brond Church. 
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• 

"Christianity proceeds 011 the assumption that all t.Ile ten-

dencies whieh belonged to the original ideo. of humanity, and 

which hlld been distorted and eircmuBcl'ibell bJr sin, are to be 

realized. This is what is meant by the saying of Christ, that 

He was come not to destroy the law but to fulfil it, which lllllst 

not be understood as having reference only to the la\\' of the 
• 

Old Testament." In commenting on the miJ:acle at Cana of 

Gali1ee~ he thus sums up his conception of its import, "It is 

the peculin\'ity of Christ's spirit and lo.boms, the peculiarity of 

t.he work of Christianity, 1wt to destroy what is natural, but to 
• 

ennoble alld transfigme it; to enable it, as the organ of Divine 

l)ower, to pl'oduce effects bcyond its ol'iginul capacities. To 

energize the power of water into t.hat of wine, is, indeed, in 

evcry sense, the peculiar office of Christiauity."l 

(c) TIll!, ScTwolmc1L and Ecclcsia.~tical JU~·i$t8. 

No milltake could well be greater than to set down the ecclesi

astical wl'iters on judspl'Udence, previous to the Reformatioll, 

indiscriminntely, as l'eprescntntivcs of the theological school, 

in the Sense of n. school which ignores any source of know

ledge cJtcept direct revelation. We think of these men mostly 

as monkish nscetics, who had renounced this world for the next., 

and whorse ptn.ycr was not for" the garish day"2 of knowledge, 

but for guidance ill a night of voluntary ignorance. It is tl'Ue 

that the idea which lies at the l'Oot of all asceticism and fanatic

ism, wh~t~er Catholic 01' Protestant, whetllcr heathen or Christian . 
• 

is alwtt;ys the repudiation of the teaching of natUl'e in its iu

tegl'ity. The hermit in his cave, 01' the anchorite on his pillar, 

1 GescMc1llc dcr c1lristZic1ltl~ Elltik, p. 17. 
~ N ewmnD's hYlllu, "Lcud kiudly light." 

• 

• 

• 
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was a natural infidel, just as much as the cynic in his iub; and 

it is to be feared that the Protestant in his pulpit is not always 

free from the same reproach. But it is to normal amI sune, and 

not to one-sided and crack-brained represcutaiives of doctrines 

that we must look for their exposition. Saint Anthony amI 

Saint Simeon were no more entitled to be rcgarded as exponents 

of the theology 01' Il.nthro,pology of the Church, th,!'ll Diogenes 

was to be regarded as a representative of the SOCl:atic school, or 

a Ranter 01' a Shaker at an American reyival to be taken for a 

nor111al Protestant;. But even to the SlLnest of the ecclesiastical 

jurists, it will be said, the Church took the placc of natlU'e, just 

as to ecclesiastical theologians she took the place of the Bible; 

and as the Church, 111oreover, was her own interpreter, their 

jlU'isprudence must thus have formed part of a theological system 

which excluded any ultimate appeal to reason 01' to nature, evcll 

in secular questions. It is this view, we arc persuaded, that 

11as handed over to " the moth, the worm and the spider,"l more 

than one work of genius and lea1'lling on the subject ~f om' pre

sent studies, to which the modern litemture, even of Germany, 

scarcely furnishes parallels. The nllegation that the finality 

which the Church .. lsserted for her dogma, even as l'egarded 

secular opinion, had the effect of excluding the laity from frce 

anthropologicol as well as theological inquiry, is no doubt tnte; 

and it is this fact which, down even to our own day, scems to 

render the existence of Roman Catholicism and political auto

nomy irreconcilable.!! But it did not affect either the methods 

1 Hallam, voL i. 1). 3i3. 
~ M. Rellall, ... ·iewing it chiefly from its political side, spenks of tile Reformation 

as "}a plus belle chose des teDJps mouerucs." La.Ref())·mc IlItcllcctucllcct Momle, 
p. 

I 
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of inquiry followed by the clergy tllemselves, or the results of 

these inquiries, t{) anything lil.e the extent that is genemlly sup

posed; and tlllS for the simple reason that the clergy were the 

Clmrcll, Beyond a certain lloillt tradition was bindil1g on the 

clergy themselves, just as the admitted wortis of Scripture are 

binding on modern theologians. Even Saint Thomas Aquinas 

could not contradict Saint Augustin. 13efore he ventured to 

differ from him he must explain him away. 13ut, if the point 

cllanced to 1Je one on wMch Saint Augustin neither required to 

be contmdicted nor explained if Saint Augustin said that there 

was al'evelation of law through nature n.~ well as t.o nature,1 then 

to nature Saint Thomas could go. The door of science was open 

to him. He could seek for a natuml law for the government 

of tIle human reltttionsj he could work out its realizntion in time 

and plaeej and this he could do by tIle observation either of suh

jective or objective phenomena. Now this was precisely what 

took place. Not Snint Augustin alone, but the whcle of the 

Fathers of the Chtll'ch maintained, as we have seen, the continued 

presence of the Divine element in humanity. TIllS clement it 

was the function of Christianity to evoke and potentiate; nnd 
, 

its utterances, consequently, however tiley might be discovered, 

formed a :portion of the dogma on the strictest prin.ciples of 
, 

orthodoxy,2 Armed with this autIlOrity, and tl'Ue to the instincts 

of the Aryan race, the general prohlet11 whlch tIle, Schoolmen set 

before them was the reconciliation of theology and philosophy, of 

faith and reason; a pl'oblem, the mcrc statement of which 

1 Scc tho Dc Zibcro (lTbit. i 6, quotc!l Slim. Prim. Sec. QUl\)s. xci nrt. iii. 
II .. Catholic!!. fides non solum docct, quntcllus l'arcndum cst Dca, sUllcnmturnl. 

iter prrecil1ienti, sed ctiom quid notul'l1 Vl:tct, jubllt, vel llcrlllittat." Suarez, 
da LeQiiJllS, ii. c. v. and vi. 

, 
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amountcd to an assertion of the fl1l1l1amcntal rectitude of 
• 

hl11nnnity, and the validity of indircct, equally with direct, rcvela· 

tiOll. Nor, on the assnmption that truth is one, that as N eander l 

.. 
has finely said, " there is no schism in tho spirit," was their 11osi. 

tion as honest seekers for truth affected by t.he allegiance which 

they owed to the Augustinian maxim that" fides prn!cellit intcl· 

lectum," 01' by the fact that they began their investigations from 

the theological and not from the philosophical point of view. 

It was ill the fullest confidence that reason had nothing to 
• 

reveal which faith need fear, that Anselm wrote his Fides (jlUCI'CIZS 

intcllcctzt1/L,' nnd that Abelard, bolder still, pronoullced Christianity 

to be a Rcj01'matio jll1'is natlt?'alis, composed a work on ethics to 

which he gave the significant title Beilo Ie ipsll1ll, and maintained 
• 

that" tho old philosophers came very neal' to Apostolical pm'fec· 

tion, and were not very far, if at nllremoved from Christianity.":! 

Abelard, it is true, was condemned as a heretic; but the vast 

popUlarity of his teaching, and t.he influence which it exorcised 

even on his opponents, showed to how great an extent his senti· 

ments were in accordance with the spiritual consciousness of his 

time. We find, accordingly, that the characterist.ic of the third 

period of scholasticism, from .Alexander of Hales to Occam, which 

included the uriiliant era of Thomas Aquinas, was a complete 

alliance between the Chlll'ch and the Aristotelians a proclama

tion of the doctrine that the truth of reason is essentially one 

with Divine truth, and that, as Neander, following Thomas 

Aquinas, has somewhere said, II the Christian graces of !·'aith 

Hope, and Charity, are but the complement of the old cardiual 

virtues of Prudence, J us~icc, TeIDl)el'ance, and :Fortitmle."3 
1 1'01. viii . .,ngc 19. S N cllndcr, viii. p. 41·2. 
3 ~\S to the relation between them, v. SInn. rrim. Sec. Qures. ui. 
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It is n striking proof nt once of the universality of this lJelief, 
• 

and of the influence of philosophical on theological studies, that, 

in defiance of the exclusive tendoncies of Shemitic thought in the 

direction of the snpel'llatural, the Arabian scholars of this IJeriod 

becnme anxious to discover a scientific basis for their creed also, 

and sought to IJcrform for the Koran the same oHice that Chris

tians were performing for the Bible. 

Grotius is often credited by his modern admirers with the 
• 

merit of luwing separated jtU'ispl1ldence from theology, and vin

dicated for the former the character of a secular science. The 

statement is true in the sense of bis having been the earliest 

Protestant 'writer of importance on the subject; and having, as 

such, contended against the political subordination of the laity to 
• 

the clergy, anel of the State to the Church, for which the Spanish 

Jesuits, who were llis immediate predecessors, had argucd so 

keenly.l But it is anything but true ill the sense of his having 

separated the lnnnan element ill jm-isprudellce from the divine, 

01' having discovered, 01' sought to discover for i~, any other basis 

than that which these writers lind ascribed to it. 'The divine 

character of t~at law of nature to which he appealed as his ulti-
, 

mate authority, is the I~ey-note of Grotius tlll'oughout; whilst, 011 

the other hand, the coincidence of the lex clivina with the ICJ; 

natural·is, Bud of both with the 1c..?J lt1l1l!ana, finds no fuller 
, 

recognition in any part of the writings of Grotius tllnll ill 

those remnrl;:n.ble chapters of the Summa in which Thomas 

Aquinas trents of laws,2 ill Dominic Soto's treatise ])c Just'itia 
1 When Suarez, in nrguing for the Divine origin of tho civillnw, lib. iii., sums 

up with the cxclamation, .. Non immeritd, igitllf, SlIb Me saltem rntiollll, omnium 
1c~;llm disuussil> cst Theotogicro l'acllitatis," it is impossib1c, Imowing wllo llc 
was, not to suspect that he WIIS inftucnccd by considerations which were not ox-
cll1llively scientific. 2 Prim. Be:.. rt .. G:8. xc-c • 

• 
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et 'Jm'c, or in Suarez of Grennda's ])c LcgilJ1ls ct Dco Lcgi.slato1·c. 

That Grotius did much to develop those cosmopolitan con

ceptions of justice wl:ich we have traced to Socrates and the 

Stoics, and with which the ecclesiastical writers Suarez ill 

1)articular1 wore well acquainted, is beyond all dispute. But it 

may be doubted whether the study of jurisprudence, as a science 

of nature, gained anything very important, in l)oint of method, 

from his labours,! and the neglcct of the true method is a reproach 

,vhich may be urged with far greater justice against those who 

came after him, than those who went before him. The device of 

founding jurisprudence 011 "contracts" and II conventions" dic

tated by personal, or national, conceptions of « utility," was re

served for the eighteenth century; and it was the prophets of tho 

nineteenth century, and of our own country, who first addressed 

themselves to the lofty and enlightened task of "modifying," 

"adapting," and « limiting" the law of nature !3 

, 

(d) J.'llc Reformation,., If the 'tUCl'it of Grotius, like tho.t of 

Bacon, consisted, not in the invention of any new 01' separate 

method of inquiry, but ill giving a wider range of applica

tion to the method froll1 which 110 man of l'cal insight llad 

ever departed the method, namely, of investignting nature as 

the only ultimate standard, 01' possible Ol'gO:Jl of truth his 

position, in this respect, did not differ from that of European 

tlliukel'S generally since the time of the Reformation, The 

single doctt'ine of "Les carrieres ouvertes," sums up not only 

1 ii. c. xvii. and xviii. . 
I Grotius' claiJu to bc tho disco\"crcr of the inductive metllod in juri.qprudellco 

is on a par with tbat of Bacon to be the Iliscovcrcr of tllo inuucti\'e method itself. 

As to the lattcr, sec Sir Davill Brewstcr's opinion, stated in n.lctter so early lIS 

1824 ·Life, p. 128, ct scq.-nnd nftcrwards rcpeateu in his Lifo of Newton. 
D Infra, cap. ix. 



• 

134 L.'rQUIRY INTO TIlE lIISTORY OF OPINION 

all the truth of the Revolution, but nll the novelty of the Refor

mntion. 

Nntlll'e, since the Ref0l1nntion, ill Protest.ant countries nt all 

events, has hidden her face from fiV O!le. In nll directions the 

artificinl ban-iers to inquiry wore then broken down. All renpers 

were welcomed to the hOL'Vcst of science. Each man was 

not only permitted to thill.~ nnd labour for llimself, but was 

called upon to think and la1::oul' for nIl, each according to tho 

measure of his powcrs. But t~e field on which thcy wcrc to 

lnboul' was the old ficld of natlue, Imd tIle tools they were to 

use were the old tools of naturf.l reasOl:, The field was wide 

enough for nIl, nnd 110 one was so wenk th.\t he might not pick 

up n stl1l.W, 01' break a. clod. I:ut the mischi(~f was, that, as nIl 

rushed in indiscriminate!y, the l1?w-comers 'i'mpedec.l the work 

nearly as much as they forwarded it j and modf!rIl cultivation, ill 

politics nnd jurispl'lU.'ence more (l.'!llecially, hr.s consequcntly 1'e

semblcd the heaving to ~na. f1:O of a mob, ralAlcr thau the onwU11.1 

march of n disciplined nr.my. In politics the autonomy of all 

has been proclaimed; but its realizntioLl lIas been llinderell by 

the clnim for tIle equal autonomy of each, and n fnct which the 

history of antiquity might well have taught, and which ancient 
• 

precept had abundantly inculcated,l is even now bcing learned 

over again by bitter experience, the fact, I mean tllat the unfet

tered activity of all is I'endered possible only by the recognition 
• 

of the natuml distribution of gifts and powers. Nor (lid theo-

logy differ in this respect from secular science. Luthcr ws

covcred no new highway ,to truth. His appeal was not frolU 

dogmatism to reason, for all revealed religion must be dogmatic, 
• lL" xl" §4 1\1', I. ClIp. lL • 
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nnd rcason is its only possible interpreter. But he appealed 

from the dogma of the Church to the dogma of Scripture, and 

from the rcnson of churchmen to the reason of nIl men. The 

barrier between the Church and the laity was removed. Tho 

Dible was tlll'own open to all All were called to rcad i and if 

the layman read decper than the churchman, his reading was 

not, profcssedly at least, rcjccted by the Chtll'ch. God W(lS thus 

called upon, as it were, to select His own intcrpreters. nut 

even those who were thus consecrated were rarely set aside to 

the work. '''1lCn tho lllonnstel'ics were destroyed, (lud the vast 

provision which our ancestors had made for the support of the 

spiritual life of the community was in a great mensnrc diverted 

to other purposcs, the only order in thc Church which lllay be 

said to have been l'ctained, and even reinforccd, was that of 

Predicnnt Friars. nut the activity of the pl'cachill~' dergy in 

the disscminating of knowledge almost excluded them from 

its cultivation. Out of the Universities, the pursuit of theo ft 

logical truth was everybody's imsiness alike, and what is every

body's business is nobody's business, The loss of the COlllmon 

language of the learned, moreover, was very inadequately com

pensated by translations, so that even in the countries which 

ndopteel the doctrines of the Reformation in common, the 

theological teaching of the ChurchC!3 had to rely maiuly on 

na.tionalresources. From these nud other cnuses, there is reason 

to doubt wllethcr the Church of the Reformation, as n. whole, 

has maintained the position wllich nntumlly belongs to what is 

the epiri;;llnlizing institution, PCt1' cxcclltncc, ill all well ordered 

communities. At the vcry outset, in nssertulg the position of 

faith, as opposed to works, it exhibited a. tendency to forget tIle 
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fundamental identity of grace and nature. But, begotten of 

opposition, tllis tendency disappeared with the occnsion which 

had called it forth, and, the minds of men, such as Luther 

and Melanehthon, were ultimately recullciled to the pllilo

SOplly which for a time they had repudiat~(l.1 With such , 
partial and temporary exceptions, lutimate accordance between 

, 

the clicta of nature nml those of revelation have either been 

taken for granted, or stoutly assel,ted when called in ques

tion, from the days of Wickliff 2 downwards, by all but the 

narrowest sects. A theological bnsis for ethics and juris

prudence hns thus been maintained. Practically, of course, 

it is impossible to deny thnt clerical teaching has too often 

been confined within the limits which each p[uticular sect 

assigned to the word, and Protestant has merely changed places 
• 

with Catholic dogma. That it has failed to occupy, with 
, 

greater security, a position which is cssentio.lly untenable, is 

proved by the prevalence of exaggerated naturalism in most 

of the modern schools of secular thought. The cc casting vote"S 

bas been given to renson, where no cnsting vote ought to have 

been called for; and a heathen character has thus been impartc(l 

to secular science, from which it must be our effort to deliver it, 

without permitting its fl'Ce development to be fettered by any 

final dogma whatever, either theological or philosophical 

1 Melnnc.ltthon was tho nutbor of several trcntiscs 011 etliics, nud not only 
IISsert~d tho indispcusnbUity of philosophy lIS nn Buxilinry to theology, but recom· 
mended espccially thnt of Aristotle, without confining his pl'llise to bis logic, 
whilst, in the sphere of praeticnl nativity, Bunsen hIlS stated, ns the fourth of the 
fivo propositions in which he sums up tho distinctive cbnractcristics of Protcstnnt· 
ism, tbnt "there is no difference between spiritunl or religious nets (so called 
• good works ') nud scculnr ncts, " VoL iii. p. 

I Neander, ix. p. 238. . a Tenncman, 282. 

, 

, 
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CHAPTER V. 

lIU'lL\N NATURE ltEn,,\.LS ITS OWN mrOTENCE • 

• 

FnOlr the camcstness with which, in lnst chapter, I insisted 011 

the flm(~nmenta1 identity of heathen aud Christian anthropo

logical beliefs, the render may possihly be (lisposed to nsk mo 

why it was, if the theory of antiquo life wns not nt fault, that 

the pmcticallife of antiquity, which was, 01' ought to havo been, 

n. realization of that theory, broke down. My reply shall be 

comprised in n. single sentence The want was not tlle want of 

knowledge, but the want of faith, and of the stl'ength 1/ to remove 

mountains" which faith communicates. The law was not Ull

Imown, hut it was "wenk through tho flesh;" 1 nnd thus the 

presenct' of the Divine was recognized mthel' than l'colized. 

II One is the mce of gOOF nmi men, 
.\nu frolll olle mother arc we both tlesce11l1ctl: 
Bu~· for the power-theTfl the mAin difference lies."~ 

Apart from the doctrine of faith ns the source of 1)ower, we 

have difficulty in pointing to n doctrine that is exclusively 

Christian.s And yet that doctrine, or mther the fact of which 

the doctrine is tho recognition, did not oligillate with Chris

tianity, but, on the COlltmry, as has been gmlldly said, "it is 

1 Matt. xvii. 20; 1 Cor. xiii. 2; ROIll. viii. 3. Augustin, F.ctracilltia)l(.9, i. i. 
This point hM been cxceliently brought out by l>rofcssor Seeley, Eca llamo, 

• 

pp. 90, 175, 179, &e. 
sCary's Pilldar Ncm. ,i. 
:I "W1lnt is 1I0W cnl1cu tllo Christinn religion," says St. Augllstin, II bns 

existed among the anciellt.~, aml "'IIB not absent from the bC!:,rinuillg of the human 
mce, until Christ cnmo ill the flesb, from wllieh time tMle religiou, which existed 
nlrcauy, bcl.'Un to be called Christinn." Ut 8111" i. 13. :Mtu: llliillcr's aMps, prej. xi. 

• 
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an eternal reality, an actual exist<lnce in the spiritual world, 

as real as the physical forces revealed by Galileo 01' Newton; 

and which we have natural faculties capable of discerning, 

'w/tcn ?'cvcaleil tt') 718, in the same way as we have faculties 

capable of apprehending physical realities." 1 'We can recog

nize it.s necessity when found, but we could not find it; and 

it is in l'evealillg it that Christianity, of which it is the centre, 

differs from heathenism. Tho imperfection of man's actual 

life wn.'3 as well known, and almost as deeply deplored in the 

heathen as in the CIU'istian world. The freedom (,f the will, 

and consequmt voluntary character of transgression, the justice 

of God, and the inseparable relation between guilt and misery, 

were all clearly recognized anel freely acknowledged. Confession 

is an exercise wllich has been familial' to the pious of all ages; 

and supplication, as has often been pointed out, has always been 

the special clmrncteristic of humanity. It ~aul ent.re tous les 

~tres ici-bas l'homme prie." 2 Both confession and pmycr con

stitute important elements .in the l'eligious li~emture whi~h the 

later Stoics, more especially, have transmitted to us. Even the 

error of believing in the perfectibility of humanity, in the possi

bility of the l'calization of the human ideal by human effort, 

with which the Stoics were so deeply chargeable, was an aber

mtion from the central creed of our mce; for to the extent 

not only of recognizing the need, but of cherislling Ule bope 

of aid from above, there can be no question of the accuracy 

of Tel'tullian's assertion tll!\t the soul is natumlly Christinn.3 

• 

1 Erskino'S The SlriritllaZ Order, p. 92. • 
• 

. ~ Guizot, L'EgUs!. ct 10. SociiM (J/lrltkn7lcs, p. 22. 
a .Apologct. c. 17. Nenm!cr, i. p. 246. 
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All of us, I am sure, will remember Horace's 

to n country maiden, beginning---

.. Crolo slIpinns si tulcris manus, 
Nascent!! Lunil, I"Ilstica l'hidyJIl ; " 

charlllin(r ode 1 o 

and t{) some of us ~r. Guizot's remark will occur '" C'est sur 

une fni naturelle au sUl'natUl'cl, sur un instinct iuuc du sur

natmcl, que toute religion se fOl1(le."2 

1/ As under the (~losaic) Law," says Ncander, /I man's sense 

of its insufliciency to work out his justification was aCCOlll

panied by the promise of One who should accomplish what 

the lnw could never do, so, in the progress of the l>agan mind 

under t·he law of nature, there arose a sellse of the necessity of 

a new revelatioll from heavell, antI a longing desire for a higher 

order of things. The notiun of a :Messiah, carried about by tho 

Jews in their inwrcoUl'se with different nations, everY',vhet'! 

founel a point of contnct with the religious sellse of men, aud 

thus llatural and revealed religion worked into ench other, as 

well as separately, in l)l'eparing the way for the appearance of 

Christ." 3 

Scarcely in accordance with this, which is Neander's pre

vailing view, is the passage -l in wbi~h he seeks to confine 
\ 

the idea of Clll'istian humility to the Platonic sYSW1l1, on tbe 

ground that the wOI'd 'Tct7:'mo!>, generally used in a bad sense, is 

to be met with in Plato amI the Platonist-s as the designation of 

n pious, virtuous teIDller; 01' that:; in which he attacks Thomus 

Aquinas for adopting !..l'ist{)tle's doctrine of the fLE'yctAOlPlIXia• 

which Neander declares to "belong wholly to heathen morality. 
1 I'b'" "3 ,,1 • 111. cor. _ . 
3 N cnlltlcr'lI Life of Cilrist, p. 28. 
, i. 26. 

2 Guizot, lit SIIJI. 11. 20. 

D'" "'2 Vlli. p. M'i • 
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and to be necessarily connected with the ethical self-sufficiency, 

the self-feeling of antiquity."l Now, so far from being peculinr 

to Platonism, I believe there is nl) syst.em whnt.ever, either of 

ethics l>r religion, which ever obtnined general acceptance with 

mankind, in which the so-cnlled Christian principle of humility 

does not appenr; and we know nt any rate that in Buddhism, 

the most prevalent of them nll, it holds a pl'ominent place. I 

confess to you, then, that I agree with Thomas Aquinas in 

thinking that the genuine and normal opinion of antiquity, 

whetller as exhibitccl in the doctrine referred to, 01' in tIle cen

tral doctrine of the Socratic ethics, did not exclude the idea of 

Christian humility 01' any other Christian doctl'ine what.evel'. 

Abstractly, doctrinally considered, then, there is no l'eason to 

impugn the completeness of nature's t.eaelllng. Tll(~re is no 

gap in the premises which consciousness and observation plnce 

within the rench of reason. A man like Cicero might, logic

ally, have developed a rule of human relations identical with 
• 

that of Christianity, and he did, in fact, come very close on such 

a rule. 

But the light which nature sheds on the phenomena of the 

will, though not deceptive, is flickering and int.ermittent; and 

I A. clerical friend has kindly furnished me with the follo\ring vnIullble reml\rks. 
"Tlltlre is II. riglLt 6elf·nsscrtion which is Dowise contrnry to sound momlity or to 

"Christinnity. St. Paul is }mmble in his religious attitude towards God ODd mnn ; 
but his humility docs not stancl in tIle way of II. most decided self·lIssertion in the 
presence of ~\griPPA, of Felix, ODd above nil towards tllC mAgistrntes of Philippi. 
who hlld <lared to wrong a Roman citizen, and then wanted to hush up tho matter 

• witllOut apology (Acts xvi. 37 ; cf."2 Cor. x. 8). And perllAps those are rigllt wllo 
see II. kind of selC·nssertion in the dignified refusnl of Christ to plend before II. court 

• 

. unllble to appreeiato His position and claims (Matt. uvii. 14)." Sec 1I1so 1I11\tt • 
• 

v. 16, and Sir A.. Gmut's excellent note on Aristot. BiMe, iv. iii. , vol. ii. 
" 

p.78. 
• 
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either the fnct of its freedom, or the fact of its fccbleness, 
• 

nlmost alwnys vanishes from the sphcrc of mere human vision. 

The formCl' has been the error of most Asiatics, whose tendcncy 

is to 1nl)se into fatalism. The latter was that of the cnergctic 

and self-confident llntiolls of classical antiquity. The Stoics, it 

is truc, were the Phm'isces of natural religion, as Josephus, who 

was himself a Pharisee, said of them. nut as the Pharisees 

were exaggerated rather than cxceptional Jews, so the Stoics 

were exaggerot .. ~~! !"1.tller than exceptional Gentiles. The pride 

which peeped through the holes in their mantles was the besetting 

sin of antiquity as a whole. The belief tlmt, being allTOI'op.O<;, 
• 

man mllst also l,e allTup,ol<;, resteu on 0. partial reception of thc 

teaching of cOllsciousness, allu a COllSCftllCllt failurc to recognize 

the contradictory principles which, however mysterious their 

union may be, consciousness docs ull(luestionably revoal. Such 

a violation of the law of integrity will be morc 01' less exhibiteu 

in proportion to the extent to which lllell have departed from 

or adhCl'Cd to the central creed of the race. The notion of 

a:lrrapK(ta. (self-sufficiency), so prominent in .Aristotle, is less 

conspicuous in PInto; and in the teaching of their groat master 

it probably appeared in a still more qualified shape. nut it 

. corresponds to the fallen side of humanity. No system of mcre 

human ethics has eyer proyed an atle1luate safeguard against it, 

which has not speedily degenerated into the opposite errol'. 

Though Stoics and Epicureans had never l'ent humanity in 

twain, there is no I'eason to believe that Socratism would have 

succeeded in prCSel'\illg tbe bnlance' between the deification of 

the will which dishonoUl's God, and the fatalistic dil:;tl'llst of it 

which dishonours His creature. Even within the pale of the 

• 

• 
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Christian Clmrcll, one or other of these tendencies has been at 

the I'oot of almost every beresy that has arison; and it may now, 

I think, be laid down as a dictum of experie~lce, that they 

represent the two directions in which the anthropology of un

aided reason tends to conflict with that of revelation, and iu so 

doing, to diverge from the actual teaching of nature. III assert

ing that "man is a law unto himself," the revelation through 

llllture amI the revelation to nature are ut one; but it is the 

latter alone which consistently couples this fact with the asse

veration, that" strength belongeth unto GOI .• "1 It was only by 
, 

the l'Cunion of the human to the divino, by means of the incar • 

nation of Christ, and the continuod communication of Hit; 

grace, that humanity could be potentiated to receive the law 

which it had never ceased to proclaim. 

But here it is, too, that anthropology passes into theology: 

that ethics and jurisp1'l1dence, sensible of their own insufli

cioncy, take refuge in religion: and that academic students 

and teacllers touch the boundary line which divides the Faculty 

of Lo.w from the Faculty of Divinity . 

• 

CHAPTER VI. 

now ?L\N nEco~ms COGNIZANT OF TIm RULE OF LIFE • 
• 

HAVL.'\G seen reason to conclude that, in the absence of super

natural revelation, mankind aclmowledges, and always has ac

knowledged, the presence of an internal rule of life, our next 

• 1 Ps. lxii. 11 • 

• 

• 
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investigation must have reference to the manner in which he 

becomes cognizant of this rule. 

(ft) The rule of life is prescribed by our whole nature, and, 

consequently, in accepting the maxim, "follow nature," we 

employ the word nature, 1Iot in n higher and different, but in 

n wholeI' and mOJ'e perfect sense than is popularly attached 

to it. 

The second of the three l'Ules which Sir William Hamilton 

bns given us1 for verifying the apparent dicta of our nature, 

viz., that "the whole facts of consciousness must be taken 

witllOut reserve 01' hesitation," i.3 that the forgetfulness of which 

has, perhaps, most b'1'avely invalidated both the theories and 
• 

the practice of men.!! As l'egards the matter in hand, at all 

events, you will find that the distinction between what is true 

. 01' false ill a!1jln:QP.Qlpgr turns, almost invariably, on whether 

01' not th!s "law of integrity" has been obeyed. On snch 

n. subject total en'or is scarcely possible for anyone who 

'.retnins the instincta of a man, and, nccordingly, there is no 

anthl'Opological system, of nny impOliance, which does not 

. rest on a modicum of truth, But, on the other hand, from 

the extent to which opinion is influenced by tempemment nnd 
, 

genius, both national tlUd individual, there is no subject 011 

which exaggeration and consequent olle~sidcdlless bave been 

so conspicuously exllibited. It was by failing to accept the 

teaching of nature in her integrity that tho Cynics and the 

1 .1fctaphysics, \'01. i. p. 268. 
~ It hos 1I1wo)'8 IIl'Pelll'Cti to me t110t olle of the most useful directiolls in which 

concrutc logic r;01l1ti bo prosecuted would be ill the const-ruction of n science of 
aberratiolls. Aristotle hns Illid the fUlllulation of this, os of so muny other iu· 
quiries, in his doctrines of the 'lrap(K~d(ms. Politic. Jib, h', c. ii . 

• 

• 
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Stoics 1 fell away from the Socratic ethics in the one dh'ection, 

and the Cyrennics and Epicureans iu the other, till the ouo 
• 

sect almost fOl-got that they bad bodies, and 1,he other that 

they had souls. Theil' l'espective merits, it is true, were vel'y 

different, for the one obeyed an elevating and saving, and 

the other a. degrading and dcstl'Oying tendency. But theil, 

errors, if not eClually perilous in their pmctical, were eClually 

ex.travagant in their the()l'Cticni results; for whilst Epicurean

ism, like modern Sensationalism, ended in denying the existence 

of any absolute criterion of conduct, and thus proclaiming the 

impossibility of ethics altogether, Stoicism ended in 0. Me of 

life, the realization of wllich wns inlpossible, and which, if reru.-
~ 

ized, would have been fitter for Prometheus on the l'ock, or 

:Miltoll's Sat.an, than fOl' beings whom God had crented to obey 

in order that they might enjoy. The phenomenon \V hich these 

divergent sects exhibited, in 0. manner so pl'ominent ns to render 

them the typical instances of it to after nges, is one. which his

tory hns repeated in endless phases, and which our own life is 

continually tellroducing. In hC.'l.then times it wns ouIy when 

so wonderfully complete 0. manifest.ation of humanity as Socrates 

appeared, that men were recalled for 0. time to 0. sense of the 

harmonious cllaracter of nature ns a. whole, and that a stride 

wns luade cli1'CCtly upwards, which cl'Owded more bistol,), into a 

single lifetime than many ordinary generations exhibit. U uder 

Christian influenl!es, progress, on the whole, hns been less inter

mittent, because, -apart altogether from its supernatural nction 

on the will, one of the effects of Christi~nity hftS been to keep 

the harmonious character of nature, and. as a consecluencc, the 

1 A.lIU. Clip. il' • 
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orgllnic character of society, more steadily before the eyes of men. 

lt is iu its sanity rather than its uovelty that the ethical teaching 

of Christianity SU11Jllsses that of the Socl'll.tic school. But Christi

anity itself is one thing, and Christianity as interpreted by human 

teachers is quite Ilno~her thing; and we have had many anthropo-

10gicllJ doctrines in Christian times which were not Christian. 

(b) Conscience is not n sepal'll.te faculty; but the phase ill 

which our whole normal nature appears, whell manifesting itself 

ethically. It lllay be briefly defined as mOl'll.l-consciousness. 

The most recent example of the class of errOl'S which spri.ngs 

out of n violation of the law of integrity 1 consists in representing 

"Ollt' knowledge of right and wrong as imparted to us by all ex

ceptional organ, which is so far from being in harlllony with our 

otller faculties and senses, that its vp;rx f~!~.~t ~ W <ivi.clcnm the 
" . 

impulses of our genemillatl.lrc. As Scotland. is still,' probably, tho 

headquarters of this ethical hercsy, which she had much inllllcllce 

in originating, it seems desimhle that we should consider it ill 

somewhat greater detail tlHlu is consistent with the gencl'll.l schemo 

of this work It i'J. gcnel'll.lly supposed that the dey ice of thus 

accounting for uur moral emotions belongs altogethcr to model'll 

" times, and the disco\"pl'Y of the lllol'll.l sense is ascribed to tord 

Shaftesbm·y, whilst l> OWll Hutcheson:l gets credit for having 

developed the theory of its action. lJut this statcnient, though . 

1 Homiltoll, ,1Id(ll'lI. i. 268. 
2 I nm gltlll to know thnt the doctrinc of consdcncc is not taught, iu this sense, 

by the pfCSent lenrne!l OCCUP:lllt of the Choir of Moml Philosophy in l·:tlillbul"tih. 
I believe it lIo\\" chieny fiulls uttemnce in the Pnlpit. 

~ Ih.tehelion, Heill, IInll Stcwllrt held the SIIllIe opinion with reference te 
intellectual ns to /1101"111 consciousllcss j nnll con5cIlllelltly the whole of the dis· 
cussion in Lectures XI. nllli XII. of IIl1l1liltoll's .lldcI1JIlYlfjcs(\"ol. i. p. IS2, ~l sq.), 

is applicable to the suhject of thi:! Chnpter. 

K 
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true in the main, is not altogether true. I do not attach much 

importance to the fact pointed out by Profcssor'fl'endclen burg,l thnt 

the word conscience (conscientia, <TlI1'Eah/cr, .. ), even when tnken to 

iuclicate the ethical informntion which our nature conveys to us 

with reference to itself what we may call its ethical self-revela

tion is not to he found in Greek philosophy before the time of the 

Stoics, and scarcely anywhere in Scripture except in tIle Epistles 

of St. Paul. That fact, as it seems to me, amouuts merely to thi8, 

thnt the language of philosophy, and language itself through 

philosophy were enriched as time went on, and as thinking l)c

came more definitc and precise. It does not indicate any c1lnnge 

of opinion with reference either to human nature or the methods 

of its l'evelation, and this indeed is very much Professor 'frcn

delenburg's own view.2 But it is important to remark tlmt the 

sense attached to the word, when it did come into technicnl 

use, whether by the later representatives of the Socratic school 

of etllics, 01' by the orthodox Christian Chul'ch, was not that of 

a separate faculty, sti1lless of a sense, resembling, in any degrce 

however remote, our physical senses. Conscience, as they under

stoot1 it, was not n. part of our nature sitting in judgment on thc 

rest of our nature, and condemning it; but the phase in which our 

whole normal natUl'e appears when manifesting itself ethically. 

The comm!>n statement then is correct, in so far as it affirms, 
• 

mel'ely, tlmt Lord Shaftesbury's theory had not been anticipated 

by St. Paul and the Stoics, nor yet by such writers as Cicero,3 

I.Naturrccllt, p. 53. s AMandlu71llClI. vol. iii. p. 199 . 
• 

3 E.(J., "Conscicllti!\ convictus, rcpcnte constituit (In Cat. 3.5), mngna vis cst 
eonscientire" (]n-o .. ml. 23), &c. ~\s a popular won! O'lIl1dB'IO'IS, as Professor 
Blackie hilS pointed out, is .. os old ns Perinnder and Bins." (Four l'ilasC3 of 
Morals, p. 366.) .As to the IICriod of its introduction into philosophy, SCIl 
Hamilton's Mclaph. vol. i. p. 197. 

• 



• 

• 

now MA .. " nECO~IES COGXIZAXT OF TIII~ RULE OF UFIt 147 

who uses the word" conscience" in the sense which has always 

been attached to it in popular speedl the sense, viz., of ethical 

reflection n. sense to which Bishop Butler adhered, and whicll 

is far more in accordance with the am:ient theory than with the 

modern one. But the moralists of ~he eighteenth century haLl a 

predecessor of another class whom they "'(In hl ha \'e lleen lc~ s 

willing to acknowledge. The existence of I cxccptionalmol'al 

faculty, 01' moral sense, was a doctrine of our cOllntl'Ylllun, if snch 

he was, the heretic llelagius, in the fifth ceutury; a doetl'ine which 

he opposed to the orthodox teaching of the Church as rcpresentlll 

by Augustin. In obedicnce to this hypothesis Pclagins donied 

not only the Socrat.ic doctrine of the fundamental rectitude of 

humanity, which· the Chmch held, hut the especially, thongh 

not exceptionany, Christian doctrine of the l~all; for it was 

unnecessary to assume that a nature had fallen which was 

originally imperfect. It is an instructive instance of the manner 
• 

in which every errol' involves all error, as evcry truth involves 

all truth, that n. denial of the original rectitude of humanity 

should, by leading to the denial of sin, havc developed itself 

into a theory of the perfectibility of human natme by its OW11 

efforts, aml thence to the dcnial of the necessity of divine 

brt'ace! Yet such appears to have been the outcome of Pelngins' 

speculations, and still morc explicitly of those of his friend and 

disciple Ccclestius.1 With this clIl'ious glimpse into the experi

ence of the fifth centmy to guide us, let us sec how the doctrine 

of the mornl sense originated, and what ha.ve been the conse

quences thnt have l'esulted to 0111' own and other branches of 

science fl'om its adoption, in our own age. 

1 NCllllclcl', h'. 229, 309 • 

• 
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In Shaftesbul'y'8 mind i~ m'ose us n protest against the moml 

scepticism which had resulted from Locke's rejection of the theory 

of innate ideas. If scnsation nnd reflection on sensible pllellOmCllo, 

were the only sources of our Imowlcdge, the existence of 1\ 

moral scnse, 01' organ of direct moml cognition, secmed necessary 
• 

to ennble our nntme to prescribe rules for its guidance. 

The merit of the hYl)othcsis consisted in placing in nn intel

ligible light, not necessal'ily inco11sistent either with the meta

physics 01' theology of the time, the assertion thnt man could 

distinguish l'ight fl'om wrong, without denying the sinfulness of 

bis human nntme, which its authors conceived themselves 
, 

bound to admit, They revolted from the momi scepticism of 
, 

the age, but they were not bold enough to brenk loose from 
, 

the nn1'1'OW nnd el'l'oneous interpretntion of Christianity out of 

which, in conjunction with t11rl metnphysicg of Locke, this 

scepticism had sprung, 'I.'heir theologicnl guides dwelt on the 
• 

too obvious fuct thnt the hefil't of mnn is cc d~ceitful above all 

things, nnd despemtely wicked,"!. nnd applied the dictulll to 

the original and fundamental conception of humanity: thcir 

philosophical guides assured them, not without l'enson, that if 

this was so, man as '11ut1t could not distinguish right from 

wl'ong, and that natuml ethics and jmisprudenee, in nny other 

sense than mere empiricism, wero impossible. They wel'C 

resolved to escape the conclusion, but they feal'Cd to touch 

either of the propositions 011 which it rested j and they 
• 

attempted to evade the dilemma in which they found them-

selvcs by tl,e assumption of a natural faculty opposed to nature, 

But the remetly was still an ineffectual one j for, as their oppon-
lJ .. 9 cr, 1:\'11. • 

• , 
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ents were not slow to urge, the moral sellse was still hut a part 

of a nature fllllllamentally corrupt; and if the fnct of its approval 

or disapproval was the criterion of right nnd wrollg, moral distinc

tions, if not arbitrary, were relative to the illdividual,allu there was 

still no absolute rule of life. In order to escape from this COII

sequence, it was necessary that conscience sllOuhl he made, not 

a legishtor, but n judge not a lawgh'er, but an interpreter of 

an absolute objective law; aud accordingly it was declared to 

lJe the voice, not of humanity either normal or abnormal .lOt 

God's voice in nature but God's cOllllllands to nature, each 

separate dictum thus becoming a direct l"Cvelation. ny this 
• 

means the absolute character of mornl distinctions was savCll ; 

but it was saved at the expense of presenting n who11y erro

neous conception 110t only of human nature, but of the Divine 

nature itself. For whose work, in this case, was our general 

nature, and whose voice spoke in its normal impulse 1 'Vas 

God's voice raised only to condemn His own work, 01' was tho 

whole nature of man, with the single exception of olle alien 

faculty by which it was judged and condemned, tho work of 

the devil? Here surely was Manichreism, or dualism, at the 

very least of it. When stated thus broadly, it is plain enough 

tltnt such n conception of bumanity is nt variance with 

all religion, both nntural and revealed, and conflicts 1110st fla

g11l.ntly with our daily experience of God's nnture and goveru

ment; and yet it is grievous to think tllat we sllOu1tl, aU of \IS, 

have heard it preached so often . 
• 

Then how was the moral progress, 01' retrogression, which was 

visible both in individuals and in communitie~, to be accounted 

for, and what has always been one of tIle strongest arguments 
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of utilitrl1'iani"m to lle met, if the presence of such an infallihle 

oracle was inseparable from the possession of 0. human soul? 

No advance in intelligence could render more audible a voice 

which aU must heal', or make clearer commands which none 

could misundel'stnud. . Knowledge amI virtue wore thus dL'l

severed, and the study of nature, in any othel' direction thun 

physics, evcn if possible, was nlledless. In order to know his duty, 

man had ouly to listen, und tho tl reverential st.udy of social and 

political science," which, we al'e told, the Buddhists regard us 

"the highest religious duty," 1 was henceforth to be abandoned 

. by Chl'ist.ian nations. The Empiric:; were thus left in undis

puted l10ssession of the field of science by those who professed 

to be their stoutest opponents. It is true that those who reject 

the theory of 0. special moral facnlty do not always refrain from 

laying Ul)on consciollsness, as n whole, the unneccssary bmdcn 

of revealing a ready-made moral law. Kant was no belicyer ill 

"all innate sense or guardian nature which wllispers into our 

eal',"2 and yet he held the moral law, as sue1l, in its completed 

form, to be revealed to us as n practical law ci. l11'i01'i. "If the 

question be put, ..•. how do we arrive at the consciousness of 

the morallnw? The answer is the saIlle as in the case of any 

other proposition d prim-i, tllllt we arc conscious of a practical 

law ci p,'iori, as we are conscious of thcOl'Ctical ones, by attending 

to tllC necessity with which reason obtl'lldes them on the mind." 3 

Again, t< our consciousness of this fwulnmental law is an ulti

mate fact of rcason, for it issucs from no prcceding data, c.!)., the 

co.nsciousness of freedom, but 18 tlmlSt 'ltpOl~ tlte 'mind cli"cctly, os 

1 Alllbnster, Tl~ W/ltel oj t1~ Latc, p, 
• Semplo's tl1lD Ql, or tlill Jldapll. oj ELMes, 1)' 41. Sec nlso pp. 39, 92, 112, kc. 
I i,I,. p. 101. 

• 
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0. synthetic ci, in'iori lJ1'Oposition, and is bottomed on no intui

tion whatever, wbether ct. 1n-iori, or ct postc)·£ori. . .. Whell it 

is said that this law is given, I beg it lIlay be understood that it 

is not known by observation nnd experience, but that. it is the 

single isolated fact of practical reason, announcing it ,elf as 

originally legislative sic 'V%, sic JIlOCO." I Kant's object"l1 to 

utility, as the test of lUorality, is the well fllunded one that it 

requires extended experience and acquaintance with the world, 

and thus aSSUlllCS the knowledge which it professes to COlll

nHmicat{). Now, the very same obj(!ction, as it :leCIlli:: to lIle, 

applies to the assumption of a ready-made moral law. The law 

which Kant asserts to be thus revealed, as YOll arc 110 douht 

aware, is his famous "categorical imperat.ive," or fundamcntal 
, 

moml law of reason: "So ad that thy maxims of will might 

bec('mc law in n. system of universallllorallegislation."~ I can

not but think that this law contains a great deal not only of 

reason, but of reasoning and .obscrvation, that it i::; far too COI1l-

. plicated 0. matter for conSCiOtlSllCSR to reveal by any single act, 

and, with all due defercnce for so great an authority, that, ill enun

ciating it, Kant sinned against Sir William Hamilton's "law 

of parsimony" as egregiously as the Scottish moralists in gencral 

have sinned against his "law of illtegdty." How, for examplc, 

is anyone to know, with reference to a particular act, that iL 

is "fit for lnw universal," any more than that it is useful or ex

pedient? Is not the qucstion at issue this vcry "lnw universal," 

the knowledge of which Ka"llt docs not explain, but gratuitously, 

needlessly, nsS111l1e.'3, just as the utilitarian aSSlllllCS our know

ledge of what is expedient or useful? 

1 lb. I" 103 • : lb. p. 102. 
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The only hypothesis, then, wllich appears to explain our know

ledge of the absolute law without running liS into anthropo

logical-dualism appears to be that which identities conscience 

with tIle dicta of our general and normal nature as a whole. a" 

opposed to our special anel exceptional impulses, nnd which 
• • 

looks for tlle moral law, the l111e of life, as a. gradual manifesta-

\ 

tion and recogllition of tIns natme, to nnd llY itself. The mani

festation, I ,;ny, w~ll be gradual as well as the recognition, l)y 

which I mean tlmt that which is manifested will become more 

definite in its outline at every step, as our moral stature nd

vances, for the more perfect the man is the more perfect will 

be tIle type of humanity which he manifests to himself, and the 

consequent test of the quality of actions 'with which his natme 
• 

supplies him.l Such I believe to be the ethical creed at wllich 

most men who are capable of fonning one at all are anivillg, 

and it is 11ighly noteworthy that the moral consciousness of the 

modern world, in tllis as in so many other instances, seems fast 

tending to identify itself with wbat was, at bottom, the prevail

ing consciousness of humanity, even in heathen times. In order 

tIl at you may !'lee how complete tIns identification in some cases 

has become, let me first refer you to a passage ill Tl'endelen

burg's Natural Law,!! in which he has st.aw.d the characteristics 

and functions of conscience as he understands them. " The 
• 

appetites and desh-es, confined and limited, are separate and 

particular sides of human nature, of the human being l'Cgnl'ded 
• 

as a whole; anel an evil conscience consists in the reflex action 

of the whole man against a part wMch has att-eml?ted to assel't 

1 As to tllC study of Slwoges, vulc Ultt., 1). 49. 
'Natllrreclit, p. 56, ct 8('1. 

• • • • 
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an l.mdivided supremacy· au action which exhibits itself in the 

form of re1l10nst.rnllccs, accompanied with certain painful and 

pleasurable emotions. The phenomenon of a good conscience 

is still more l'endily intelligilJle. It is the assent of the whole 

man to the nction of 0. part which has remaincd in harmony 

with bis genernlnature. 'Vhat is called 0. warning conscience 

still rests Oll the same ground. It consists in l'cmonstrnnces 

which, arising out of the whole man, forbid the promptings of 

the self-asserting part, before they llave vindicated their suprc

macy by action. In this view conscience consists in the actif)ll 

and l'elro-action of the whole man against the pnt'ts, by menll~ 

of remonstrances with their attendant feelings, and as such the 

conscience is the power which ratifies the ~lecrees of the will. 

Moreover. as lhe \\"1101e man is founded in the idea of humanity, 

and this ideo. originates with God, the feelings of conscience 

necessarily remount in their own proper train, to the relation 

with the divine. In this sense con!;cience is the voice of God 

witlliu us, which, deeply scaled in th'J recesses of our nature, 

and. uncorntpted, seeks honour from God and not from man. 

In conscience man rests upon himself and Hs God, It is he 

who thinks, it is llC who feels j but what he tllinks, anll. what he 

feels, he thinks not as the diclate of his discretion, he feels not 

as his liking, but. as what, for the will, is 0. mntter of necessity. 

It is for this l'eaSOll thnt man perceives in conscience the deepest 

unity of his nature, and that where conscience is not recognizC!d 

he becomes a mere machine." " Language," he continues, "has 
• • 

striking l)icturcs by which to Cl13l'Uctcl'izc those nets of self-

judgment Wllich terminate in profound emotions. She spenk!:! 

of the conscience being stunned nnd benumbed j thereby indi-

• 
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eating that condition in which either the old desires and pns

sions, 01' some new-born desire 01' passion, has so absot'bed the 

whole lllan as to prevent any a$sociat·ion of iuens from an 

opposite point, any thought which represents the whole mun 

fl'om coming to light, 01' from gainiug the ascendellcy. A sleep

ing conscience, aguin, is opposed to a waking conscience, the 

furme!' exhibiting very nearly the phenomena j\l$t descrihed, 

whereas the latter indicates the condition in which, nft~r peace 

hns been est.ablished, either the whole man, 01' another side of 

the man from that which dominated him before, comes into 

actiou, and vindicates tbe ascendency of his better impUlses." 

In the sentences which conclude this remarkable passage,1 

Professor Trendelenburg l'Cfers to a subject which I have just 

indicated, and which, more 01' less explicitly, will occupy liS 

again and again. I mean the development of conscience, pu hlie 

and private. }'or the pl'esent I shall translate his w01'ds without 
. 

comment, mel'ely by way of breaking &'1·ound. 

"When the rise of conscience is correctly stateu," he says, 
• 

II in its natuml connection and mental origin, it llccomes evident 

t·hat it is no rcady~made organ, with a definite and positive pur-

port, but tlmt it devclopes itself in the midst of the relations of 

life, and the experiences of the individual Though the idea of 

the whole uian the idea of humanity in the individual .. · which 
• 

constitutes the lost determining b'Touud of conscience, is the same 

always and in 0.11, it depends upon' a number of subjective cir

cumstances which are ever changing in the inner life of the in

dividual, to what extent the whole man is active through menns . 

1 V cry IIlld thnt we shall llavc 110 more pnasagcs from thnt pen. Av~. pia 
animtr./ January 1872. 

• 
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of conscience. By directing OllI' uttcntion to the munuer ill 

which conscience is dC\·eloped, we become acquainted with the 

meaus by which it rnay be awakencd nnd sharpened, rectified, 

deepened, called into action, and guarded, in order that it llllly 

become a clear and p\U'e divine voice. Of itself it is exposed to 

individual distortion and deception. l)dde and vanity, inseparable 
• 

from the natuml man, contl'iuute largely to what is called a good 

conscience; aud the fear of man is not uufrequellUy that which 

presents itself ill the form of an e"il conscience. The cOllstraint 

find solicitation of the llassiolls assume the character of ethical 

necessity and freedom. }'or t.hese l'eUSOll:i the judgments which 

we form of our individual actions descrve the llame of dicta of 

conscience only ill so far as they nrise from a frame of mind 

which is elevated above selfish considerations into the region of 

the good." 

The other expression of opinion to which I wish to call 

attention, though less developed, points clearly ill the sanw 

direction. Sir Alexander Grant, itl lhe second Essay pre

fixed to his Aristotle, says: "The vcry word 'conscience,' 011 

wllich l'ight so llluch depcnds, is only anothcr term to express 

, consciousness,' and a man differs from n machine in this, that the 

one has a law in itself, is moved, as Aristotle would say, "anl 

Myov, the other is moved P.£Ta. AOYOV, has the law both in, and for, 

himself." 1 

My special l'eason for insisting that conscience is tllO re"e

lation of our whole nature, and not of a special faculty, 

. will be apparent to you when you come to sec that it 

is this view of the indivisibility of our moml nature which 
• 

1 Vol. i. p. 49. 
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warrants our repudiation of the distinction between petfcct and 

imperfect obligations, and furnishes the fonndation for the posi

tive, or wlmt has becn called by its Gerlllan Ilxpositors, the 

CI harmonious" system of jmisprudence.1 But in connection 

witII the historical cOllsiderntions recently submitted to you, it 

is important to rcmark that, in the fact that it i.s to our wholc 

nature that we appcal for the rule of life, we have the nnswer to 

the polemic. not against the peculiarities of Stoicism indeed, 
• 

which. when Stoicism is taken in its separate and special aspect., 

I regard as unanswcrnble, but against the maxim "follow 

nature," n polemic which Sir A. Grant hns extended to it, evcn 

as revived by Bishop Butler in llis scrmons on Human Natlll'c. 

Sir Alexandcr Grant speal\s disparagingly of Butler. "Into 

the difficulties of the question," he says, " Butler has not entcrcd. 

For instance, while he is perfectly successful ill establishing against 

the Hohbists the reality of the moral clements ill mall's nature, 

lIe does not teU us whether or not he would agree with the Stoics 

in ultimately giving the entire supremacy t.o 0. man's renson and 

conscience, so as to supplant tIle other instincts, or at what point 

he would stop." Had Sir Alexnnclel' Grout said that Bishop 

Butler does not explain all tlle phenomena presented by the 

action of the will that he does not tell us why we do not 

always will to act in accordance with the ftUulamental principles 

of our nature, 01' why, when we do so will, or scem to oUl'sclves 
• 

to will, our willing meets with insuperahle internal impediments, 

-he would have pointed out the dit'cction in which Butler's, 
• 

like aU other explanations, is inadequate. But as he puts the 

objection, Dutler's answer, I imagine, would 11ll.VC been plain 
• 

1 .\hrclIs, l'(!ssim. 
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enough. lIe would have told him that he docs not admit the 

antithesis between "the other instincts," and "reason and COll

science;" that the suppo~ition of thc other instincts being mnged 

on one side, and reason nnd conscience on the other side, is n. 

supposition not warranted 1y the phenolllt.!un. which human 

nattu'c presents, or which, 011 the pt'inciples of optimism on the 

assumption of the rectitude of God Hilll~elf,. any nature created 

by Him can present. I~tltler's "iew of the matter is substan

tially in accordance with that whieh I have above submittel!. 

Though he often speaks of" conscience 01' reflection" as n. spccial 

faculty, and assigns to it a llre·eminence over the others, his 

whole argument is directed against the supposition that it is in 

conflict with all, 01' indeed with any of them, whell normally 

manifested. He regards it rather as a certain llUrmony, balance, 

or proportion, which, ill their normal condition, they tend to pre

serve amongst themselves, and the nction of which we lllust 

cOllceive rather as the result of their joint activity than as a force 

opposed to them.1 That this harUlony lllay be destl'Oycll, Butler 

is, of course, very far from denying; but when this takes place 
• 

he ascribes it not to the action of our general nature against 

conscience as an opposing force, but ill exact accol'lltmce with 

the IJassages from l'rendclcllburg, and from Grant himself, to 

which I l'efened auove of one or morc of the principles of 

w]lich this nature is made up against the geneml principle which 

animates it all. 'I'he whole objection of Sir Alexander Grant, 

and of the vcry numerous clasS! of reasoners who join with him, 

good oIU Samuel Johnson included, consists, I think, in their 

fuilure to recognise in natmc the power of dictating to mall any-

I Scr. ii. p. 10 j scr. iii. p. 2·1, ct!. 1530. 
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thing else than tIle pmsuit of immediate plensme, or the escape 

from actual or visibly impending suffering. " Is the life of the 

saints and martyrs," Sir Alexander asks, "to be called a life 

according to natme? If not, is it better 01' worse? and if hettcr 

is not lUan to aim at the better? . . . '1'hero is one mode of repre

sentation which descl'ibes life as 0. pl'ogress, a conflict, a good 

fight; another which makes it the following of nature. On thc 

one hand, there is the spirit of aspiration and effort, the tendency 

to asceticism, the victory of the will j 011 the other hand, there nrc 

the genial, kindly, }\\1man fee1ing~, there is the wise passh'ity or 

mind, thcre is the brcadth of sympathy which counterbalances 

an ovcr-concentrated intensity of aim, To make thc formula 

, Live according to nature' of any value we rcquire to have these 

conflicting tendencies harmonized with each other." I entirely 

concur with Sir .Alexander Grant whell he says that the whole 

question is one not of mere words, but implying the discussion 

of a very impOl'tant subject, namely, the way in which life is ttl 

be conceived, and, I would add, ill which jurisprUdence i3 to he 

treated, n~t only as n. science, but, in no small measure, as a 

practical art. Here, then, let me S11m up what I conceive to 

1)0 110t only the Socratic, but the human, and ns such the 

Christian answer to the train of reasoning which Sir Alexander 
• 

Grant has pUl'Sued,- and an answer whicb, if I am not greatly 

mistaken, would have lmd the concun-ence of Bishop Butler, 

" Tho spirit of aspiration nml effon" is not opposcll to tbe "genial, 

kindly, human feelings," nor to the "breadth of sympathy" of 

which he speaks, " The progrcss, the confli~t, the good fight," is 

an effort not by nn external power to ddve nntme f1'om her 

course, or even to contl'ol her activity, but by nnture herself, 

• 
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as revealed to us internally and tlxtcl'llally, to vindicate IlCr 

supremacy over the denatmulizing influences, O\'er the rebel

lious subjects within her own realm, which oppose her free 

development and harllloniolls action. When the conflict is 

lleculiariy hard, wb~n the extel'llal principle of disorder has 

succeeded in ranging the animal and sensllal against the rational 

and spiritual propensities, and whell nulme herself, as !L whole, 

is in danger of being degraded fl'Om n. human natme into s()llIe

thing W01'3e than a brute nature, she calls and in the case nf' 

saints and martyrs calls not in yain for aid frolll abo\·e. Bllt it is 

for aid, not for her destrllction, but for her preservat ion a ull Sll p

l)ort j it is that. she mny become not less hcrself, but morc herself', 

ill this her hoUl' of trial j and that, in her triulJlph, she may save, 

not the higher principles alone from def,'1'llllntioll, but very often 

also the lower propensities, .. the law ill the members," 1 from sclf-
• 

destruetioll by excess of present gratificntion. The whole effort 

of the will, when directed to the rcalization of the higher life, is 

nn effort not against nature, but ill favour of natul'e,~ in eyery 

sense that can be attached to that word except the ~illgle, and, 
• 

even if true, smely vCI'Y nal'I'OW SClllSC of it in which it is taken 

to mean the tendency to the unbl'idled indulgence of OI1C 01' morc 

of OUl' irl'ational appetites. ":Man," says Kant, "is unholy 

enollg11, but the humanity inhabiting llis person (his propel' 

llCl'SOn) mllst be 1101y."3 

1 .. Olllnil\ il\ll 011 (Illre hOIllO Ilnhet nntllmtem inclinntionrlll," SII)'S Tholllllll 
.\quiIl1l9, .. ratio nulumlitcr 1I1'I'rclWllllit lit bOlin, ct \IeI' COIl5C'lIlCII!I lit op!!rc tll'r· 

sequentlA, ct cOlltrarin cOnlm lit IUnlll l·t vitAmin." Anll ngnill, II (lnmes hlljll~' 

mOlli inclinlltionClI, qUllrll1l1cIIIII11Utl \lnrtiulII uatUTlc Jllllunnill ()llltil conclIl'isdhilis 
ct irnscihilis), scr:ulllitllllj'llloll rl'&,lIlitur rnliolll', pertinent mllegcl11 IIlltllmlcm." 
I'rim. Sec. Qua:.t. :-ech·. nrt 2. 

S Butler,lIt Slip. SCI'. ii. p. 19. 3 Mclal"" of Elides, p. 131, Semple'li Irn:18 . 

• 

• 
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CHAPTER VlI . 

OF 'l'UE TEACllNG OF NATUUE WITII m~FEUENCJ~ TO JIU~fAN 

nELATIONS. 

WE now enter on the third of the three branches into which, as 

I mentioned at the commencement of Chnpter II!.,! au inquiry 

into the law of nature, or a trcutise on the principles of law, 
• 

dividcs itself, 

Having seen that the legislative character of our nature is 

guaranteed to us, both by the dicta of sUbjective consciousncss 

and by the manifestations of objective consciousness in the 

history of opinion, and havillg fm·ther, to !l. certnin extellt, exa

mined the mODDer in which this revelation takes plnce, we must 

now place ourselves in contnct with objective existence, allli 
-

inquire whether the llntUl'C which we nre thus to obey reveals 

to us rights o.nd duties as existing ill ourselves and others, and 

if so, wll1~t is their cllRracter, and what are their relations and 

their limits ? 

• 1. Natu1'C TCvcals no ngTUs in ?'clatiCl1t to tlLe C1·cator • 

The necessal'Y truth of this proposition has already, I tl'llst, 

been sufficiently established. 2 In asserting that it is the result 

of '0. cause external to itself and independent of its volition, and 

in joyfully accepting itself as it is, our nature negatives the con

ception of l'ights on the part of the creature, or duti~ on tIle 

part of the Creator.s The importance of this assertion in 

founding jurispI'udence, not on primary I'igMs, but on pl'imal'Y 

1 A,lIlc, p. 39. 1I Chap. III. sec. 3, 4. a A tlte, p. 42 • 
• 
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fncts by which all suhsequent l'ights are measured, and their 
• respective spheres, whetber subjective or objective, arc d(~ter-

mined ab c:d1'Ct, will become more und more apparent as we 

proceed. We shall find that it is this de facto Ol'igill which, by 
• 

removing them beyond the reach of human volition, COlllllluni-

cates their Divine character to our human rights; and, moreover, 

which gives to positive law, as the rule by which '.hese rights 

are determined in the special instance, the declaratory churnctcr 

which clotbes even it with a similur sanctity . 

There is one sense, indeed, ill which some have thull;;ht that 

l'ights exist in the erentme in relntion to the Crentor, viz. that 

it is impossible, or at least unthinkable, that lIe should do thcm 

wrong} But such an nssCltioll plainly involves a vicious cil'Cle ; 

for it assumes n critcrion of right and wrong which is dependent 

on the chal'acter of the actions to which we seck to apply it. 

Unless we hnd a menSll1'e of yil'tuc independent both of natme, 

which is God's work, and revelation, which is God's word, the 

two assertions, first, thnt God must do what is right, and second, 

that whut God does is right, in so far ns His creaturcs ure con

cerned at all events, must be absolutely identical. }t'Ol' j h~,:· rea

son I never coulll see the object of the conh'ovel'SY as to whether 

momlity be dependent on God's will, or God's will dependent 

.on morality,:! Our conception of goodness, like nll our concep

tions, must rest on II. postulate ill tho lu.':lt instance tiltalislll, 

in this sense, is inevitable nnd if we assumCl n. standurd of 

morality anterior to God's , .. -ill, we simply assume nnother 

1 "-Das Frommo ist nicht das Fromme wcil die Gotter licLen cs i sOlil1CnJ di') 
Gotter licben cs, wei! tS dns Fromme ist. If 

I Cudworth, prefnce, p. xxviii. et ptlssim, 
L 
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go(l whose will it is, Nor is any renl pl'ogress made by the 
• modification of the theologicnl doctrine which seeks the origin 

of morals not in the will, but in the nntme of God; for here 

the distinction is either merely verbal, or else it carrics us 

into 0. region where 

impossible, If God's 

consciousness is silent, and knowlcdge 

nnturo nnd His will be hnrmonious, we 
• 

hnvc mercly substituted onc word for nnother: if they nre dis-

cordant, the nature of n being so constituted is no better n men

smc of virtue tlmn lUs will, nnd neither of them will furnish 

us with n bnsis of mornlity 01' n criterion of right nml wl'ong,l 

2, Natm'c revcals to 11S d1ltic.~ in ?'c!aUon to tltc C?'cat01', 

Thnt notwithstanding the absence of all corresponding rights, 

we owe to God the religious duties of gratitude, adoration, obedi

ence, and faith or trust j. His beneficence, even where it is not 

apparent to our understandings, has never been substantially 

que!;tioned by sane men, howevel' rude 01' corrupt, 

But the feeling that God is absolutely independent of us, and 

tlmt it is only in n figumtive sense that we can talk of serving 

Him, has led many, even amongst ourselves, to infer tlmt our 

secular duties htwe reference exclusively to our fellow Cl'Catul'es 

-tImt it is to man and not to God that we owe them nnd this 
• 

. erroneous conception of seculllr duty has led to two very unfor-

tunate results, 

1 Sec the opposite view smted by Shonesbury (Inl]llit'lJ conCCTIII'll!l Virtlle, vol. 
i, lIt. iii.) Dlui I..eckie (i.p. 55). II The theory," snys the lotter, "wMelt teaches 
thnt the orbitmry will of tho Deity is tho one ntle of rnomis, oud tbe anticipation 
or fllture rewoNs nnti punisltmcnts the one reRson for conforming to it, consists 
or tW;) pilns the first annihilates the goodlll!ss of GOII, the second the \'irtllc of 
man." The" two parts" IIppear to mo to be entirely illllcpt'ndrnt i and whilst 
the first proposition rests, I believe, Oil n 10goulIll:hy, !Ir, Lt.'ckil:'s Illiscilt fl"Om 
tho aecond has my wannest sYlllllnthy • 
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1st. A cleft has been made between religion and momlity, 

which has led to the notion that our dnvotion to one class of our 

duties must necessarily be in an illYel'se ratio, whereas in reality 

it is in n direct rntio, to our zeal and industry in the other. Not 

only in meJireval but in modern times, men have become "sloth. 

ful in business," in the belief that they" were thereby serving t1w 

Lord," nnd in extreme cases have even arrived at the still more 

objectionable conclusion that it was possible to be pious without 

tIeing honest . 

2cl. A line has been drnwn between the subjective and ohjec~ 

tive sides of mornlity, by which the forlller lIas been robbed of 

tho chnrncter of virtue. 

From failing to l'Clgal'd 0\11' subjective duties, or duties to our

selves, as duties imposed on us by the constitution of our nature 

and the scheme of the universe, our subjective rights have come 

to be regarded as destitute of any olller sanction than the reflected 

one wllich they derive from such dutics to our neighbotll's as 

their performance lllay involve. If the rights which I assert, Oi' 

the ncts which I perform in my own bdlalf, can be shown to 

minister to the interests of another, to this extent they become 

not my rights but his. On my part they are duties which lowe 

to lJim, and t11eir performance by me is admitted to possess tho 

chamcter of virtue which belongs to aU acts of duty. But if, on 

the other hand, I alone am intel'csted in t1lCm (anel this isolation 

o( self~interest though impossible as a fact, is the only hypothcsi~ 

to whieh we are entitled, so long as we are dealing with the sub· 

jective side of mornlity exclusively), these rights, when viewed 

apart from the relation ill which I stand to God, assume the 

• 
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c11nmcter of assertions of my solitary being ns opposed to being 

in general. 

It is this train of thoug11t, if 1 nm not mistaken, which 1ms 
, 

led to the identification of virtue with benevolence hy Hutche-

son, amI which still gives vitality to a scheme of ethics which 
• 

amounts to !lOthing short of 3. sUl1'emler to the opponents of 

absolute mOl'l\lity of the common ground on which not only sub

jective but objective duty ultimately rests.1 

It is quite true that, from the necessary interdependence of 

subjective and objective interests, the whole of our subjective 

l'ights m'e in reality objective duties. In the scquel I hope to 

show thnt there is no right subsisting in any creahU'e the 

assertion of which is not a duty which that creature owes to his 

fcllow-creattll'es, But though the reality of our subjective rights 

thus admits of confhlllntion from an objective 1) oint of "jew, it 

is not thus ~hnt they arise; and it is not from the objective, but 
" ' , . 

the subjective side t1lnt we must enter the field of ethics ill 

sell.l'ch of n natuml basis for the science of jurisprudence. 

:My neighbour is but a reflected inlnge of me. I cannot iuter

rogate his consciousncss, 01' ascertain the revelations that nntmc 

makes to llim. :My knowledge of his rights and duties is thus 

1 .. Men come, into the world," says :Mr. Lecki!!, "with their bcncvolent 
nifectiolls vcry inferior in powcr to their selfish, mill tlle function of 111011115 is to 
invcrt this order. The extinction of Illl selfish feeling is impossible for nn illl1i\'i· 
du;!.l, nncl if it were gCllcml, it would rcsult i:1 the clissolutioll of society. 'I'hc 
question of mornls must nlwnys be n qucstion "f pi'Oportion or degree." (I.cckil.'s 
EllrolJ. Jl[oraZs, vol. i. p, 103; sec nt'!O p .. 1.) Now ir tlle cxtinction of this feel· 
ing \\'ouM result in the dissolution of society, bow euu the (lUcstion of lIIomls be 
nn approximntion to tbis extinction 1 'l'he f!llse illltitliesis between tIlc suhjecti\'c 
nnd objceth'c sides of duty, nllll the reprcf~lItlitioll of tlte former os vice nnd tllC 
lattcr ns "irtuc, is nn error which }JCl'\'odcs the whole or this learned oudlllost 
interesting work. 
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only inferential. It is an inference, as we shall sec presently, 

which my nntme compels me to dm\\,. Still it is an inference 

derived from self-knowledge; and if I do not know that my own 

rights and duties arc absolute, I hnve no ground for inferring 

thnt his arc so. An abandonment of the nbsolute character of 

subjective rights is tIm!:! an nbandonlllent of the absolute char

acter of objective rights, i.c. of momlity altogether. 

The true view of the matter, and that ill which the opposing 

systems, of which Hobbes and Hutcheson arc regarded in this 

country as tho representatives, though they arc far from hnving 

. originated with them, find their meeti{lg-point {Lnd their com

plement, I believe to be this. 

Our subjective rights, though not rights exigihle hy us against 

God, nrc not the less 011 that account rights exigible hy Gotl 

ngninst us, and by us against others in God's name, for the 

simple l'eason that they nrc rights inherent in the nntUl'e which 

God has formed. To these rights duties to God cOl'l'espond, the 

fulfilment of which, in His eyes, aud with reference to the whole 

scheme of His government, arc just as impemtive as those 

which cOITespond to the ohjective rights of others. l\Ioreover, 

that the performance of these duties on man's part possesses 

tIle character of virtue, not less than the performance of his 

duties to his neighboUl', will, I think, be apparent from two 

consiuerations. 

1st. The act.s which these duties imply, viz. self-defence, self

sup!?or~J self-respect, self-development, and in the cnd, it may 

be, the still ha1"<1er task of bearing life untler intense lJodily anel 

mental suffering till God in His mercy shall take it away, nll 

these nre voluntary ncts, oftcn neglected, and when performed 
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at all, l)crformcd often at a fearful sacrificc of l)l'cscnt cnsc, or 

immcdiate rclicf. 

2(1. TIcing acts which tcnd to etC \'Calization of the idea of 

nature, they arc in accordance with tlmt nature ns 0. whole, and 

consequently with the will of its Author and the scbeD1J of Ilis 

government. TIut ncts voluntarily llel'fol'med, in opposition to 

the abnormal and exceptional impulses of our natlU'e, with a 

view to the realization of its central iden, fulfil, as it seems to 

me, 0.11 tIle conditions whicb attach to the idea of virtue. 

AnoUlOr consitlemtion which points at the same conclusion is 

this. In l)Opulnr speech we continually talk of "duties to our

selves;" and the existence of sllch duties is not denied even uy 

those who refuse to assign to their discharge' the chl\1'I\ct2r of 

virtue. Self-respect, they say, imposes on every man the duty 

of supporting himself to the extent of not becoming a burden 

on his relatives or the pmish. TIut why should the duty stop 

there 1 The ve11 same principle which carries him tIle length 

of not bcing an object of sclf-repI'onch, does not cease to appeal 

to him till he bas availed himself, to the fullest extent, of the 

powers which God llns bcstow(!d on him; and the extent to 

which, and the circumstanccs in wIlich. tllis duty is performed, 

are the measure of the virtue which attac1lOs to the pel'fOrlllnllcc. 

I do not qualify the character wInch I assign to this duty evell 

by snyiJig that its fulfilment is a vutue II to the fullest extent 

compat,ible with the interests of othol'S," becnuse the intCl'Csts of 

all are not only reconcilnble, but msepamble. find the highest 

forms of self-intCl'Cst and bcnevolence nrc ultimately identicl1J.l 

1 .. The happiness nnd \\'oUafC of mnnkilld nrc c\'oh'ed milch more froln our 
selfish thnn from whnt nrc termed our virtuous nets," &c. (Leckie, i. II. 38.) 

• 
• • 
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It is from the latent consciousness of the equal sanctity which 

attaches to nIl natuml rights, nnd the fact of the iucntity of 

interests, that the "ery same acts whidh the one class of philo

sophers laud as benevolent anu virtuous, the other, 011 selfish 

grounds, describe as useful, and that the practical outcomo of 

the two systems is far less divergent than their authors believc 

Ilnd intend. On the other hand, however, UIC effect of the one

sidedness which belongs to t.hem both is but too often exhibitell , 

ill tllO tendency of the one to 0. forgetfulness of our duties to 
• 

ourselves, which ends either in morbid self-condelllnation or 

insincere sentimentalism; and of the other to a fOigetfulllcss of 

our duties to others, which leads to acts of flagrant injustice. 

The remedy is the very simple and ohvious one of conforming 

to the law of illtel,'l'ity 1 by rememhering that we arc God's C)','(I

tures oUl'Selvcs as well as our neighbours, and that His COlll

mand to us with reference to others will be fulfilled if we lovo 

them, as He desires and intends that we should love ourselves. 

3. In 01£1' ,'cZation to c1'eation, animate and illcm-i1l1alc, natllrc 

1'Cvcals 1'igltts. 

(a) Tlw fact of bci?lg involvcs the "ig7tl to bc. Though the 

relation of Crentol' !lnd crcature cxcluues the idea of 0. right to. 

existence 011 the part of the latter, the moment that :lxistencc is 

conferred, thnt relation bestows on it the charnctel' of a right 

which neither its possessor 1101' any other crcature is entitled to 

dispute.!! In life, as a plU)llOlUellOll prcsented to llS by conscious-
---------------------------------------- ,--.~- -- ", 

. Does not such n tTllill of reflection show tlmt whnt nrc tcrlllcli ollr selfish IIIny he -
nlllo our virtuous nets 1 Sclfislmegs, os we shnll Bee below, consists of sdf·nsscr· 
tion pusilcd beyonu tlle Iloint Ilt whicil it begins to be scIf·contrnuictory nud 
euichlnl. . 

1 .Anie, p. 145. • , Cousin, 1'Iu'losol'mc ScIlSllUli.st~, p, 322 . 

• 
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ness, we have thus a revelation not only of the fact of possession, 

but of the idea of property, i.e. of possession held on a title, or 

possession and right. Bu't flUother, the consciousness of life is a 

feeling of separation fronl, and independenc~ of, other created 
• 

ol-gnnisms. It is a feeling, not of abstmct and genem1, but of 

concrete and special existence not of sometlli1'!] is, but of I am; 

. nor is this feeling of imlividunlity a consciousness of separation 

merely, but of power and energy to resist surrounding influences 

which tend to produce dissolution 01' absorption.1 The J!.go 

consists in, nnd is measur'3d by, the power which it possesses to 

dispense with the aid, and resist the influences of the 1wit-Ego ; 

nnel as the right cOITesponds to the fact of existenr.:c, we thus 

perceive that the measure of the 1iglLt to be is the lJO!l)cr of bei1lg. 

In subjective mornlity we thus find the origin, as in objective 

morality, rightly understood, I trust W8 shall find the justification 

of the recognition of de facto power and possession ill every 

department of jurisprudence. 

(b) The 1"I'ght to be involves tlu: 'rigTtt to continue to be. The 

existence of ;"Meh we are thus the rightful possessors is an 

existent,) in time. The right to be consequently brings along 

with 1t n. right to continue to be, which, in its duration as ill its 

extent, i'.l limite(l only by the power of its assertion. In this 
• 

natural right to continue our existence we behold the origin of 

the right of self-defence, and of the laws which we enact for the 

seclll'ity of the person; whereas in its objective or reflected aspect, 

as we S11nll see hereafter, it imposes the duty not only of pl'O
tccting the lives of other human beings, but of prohibiting, 

1 It is ill tile consciousness of free energy tllllt thc Buo pcrei!ivcs and affirms its 
own existence. Collsin, III Slip. 

• 
• 
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and, as far as we are able, preyenting the wanton destruction 

of human, animal, 01' even vegetable life. 

Like the right tu be, the right to continue to be llas no validity 

against God. The withdrawal of the power to lire hy Him is a 

witl}(lrawal of the right to live j and them is, COllSe(l'lCntly, no 
• 

injustice, in any '3ense, which created beings can attach to that 

word in natuml death, 01' in natural decay. The shrinking wh:ch 

we feel from natuml dissolution, in so far as it is n. natural senti

lllent, is probably an instinct which is retlected on our finite from 

infinite nature. 'Ve are reluctant to leave what consciousness 

tells llS is an unfinished task, and if we take the ((I'S IOll[Ju in its 

highest conception as the realization of the idcn of ltUmallity in 
• 

tIle individual and in society, it affords the strongest argument 

in favour of the belief that the vita brcvis applies to t.his life 

only. It is at varinnce with OUl' necessary conception of the 

Divinity that He should not euable us to complete n. work 

w11ich He 1ms assigned to us j and the limit.ation of conscious 

existence to this life thus seems to involve n. contl'!llliction. 

But, on tIle other hand, immortality ill t.his worM is manifestly 

at variance with the scheme of the universe, as \\'e see it with 

our own eyes. 'Vhen the period of his natUl'nl death hilS ar

rived, 0. mnn hns no more l'ight to live tIlan he had to be 1)0l'll 

before his time, or to be raised from tllC dead. His right., 

then, j..s to die, for it is tlmt alone which 1·z'!Jltls him, i.e. which 

keeps 'him in harlllony with organic existence as n. whole, and 

enables him to live in Kosmos. What is true of individual 

is probably not less tl'Ue of national life j and n:.; regards both 

'we cnn thus sec, ovell by tlw light of reason, that "to die 

is rrnin." o , 

• 



• 
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( C) The ~'igltt to be, and to continue to be, ill"1JZics a ?'igltt to 

tlte conditions of c.xistcnec. 

Hitherto we have considercd life as consisting only of the 

power of repelling aggression, with its corl'esponding right. But 

active qualities of another class belong not less certainly to its 

essence, and its continuance is not less obviously dependcnt 

on their exercise. These are the powers which every living 

'organism possesses of attracting to itself, and assimilating such 
, 

external agencies as are necessnry to its being. As OUI' natUl'al 

powers of rClmlsioll fUl'llish the warrnnt for our laws of self

l)l'oteetion, so it is in the l)oweJ'S of attraction of which we 1I0W 

SIJeak that our rights of property and laws of exclusive posses-
• 

sion originaw. 

It is when tho idea of property is seen in its il1separa1Jle con

nection, not ollly with the life of man, lmt with organic existence 

altogether, that we get hold of the final nnswer to that whole 

Illmlanx of social, political, and economical enOl'S, whi(:h, under 

the names of cOlllmunism, socialism, levelling. equality, and t.lHl 
• 

like, have so tortured mankiud, which still mnke up the 

IJopular conception of wlln1;, abroad, is cnlletl "the revolution," 

nnd wlmt we nnd the Americans nre apt to include in our COIl

cel)tiolls of" progress." 

1.'he I)OW01'5 of rcspil'O.tion nUll digestion, by which animal 

life is sustained, exhibit themselves in acts of appropriation 
• 

which nro involuntary even in lUlln; Ilnd it is obvious; COII-
• 

scquontly, tlltlt the Ilmount of nppropl'iation which t.hese powers 

wnrrant, ill other words, wllich llntlll'O dietatc.13 to thelll, is tllu 

nmount of w1lic11 tlJey nrc Cnllable. The lungs of a mnn, or of a 

bOl"Be, m'o callnble of dCCOlllllosing, and their stolllncllS of digcst-
•• 
" 

• 
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ing a vastly gI'cnter mnount of nutriment thnn the lungs 01' the 

stomncbs of!1 monkey"or 0. mouse; nnd to precisely the quantity 

whicb the nnimnl cnn appl'Oprinte, the animnl, in each cnse, is 

entitled, so long as he is entitled to be nn animal at Illl. Nay, 

in l)roportion to the extent to which the powcrs of lifc increase 

or diminish in the same nnimnl, docs his right to the conditions 

of life go along with tllCm. A child is lIot entitlcd to n grown 

mnn's food, eit.hcr ill quantity 01' in <!uality; nor a sick man to 

the food of 0. man in health. 

Nor is the lnw, that life confcrs rights to its exorcise COl'l'o· 

sponding in extcnt to the powers of which it consists, confined 

to nnimnl life, By nnalogy it cmbraces the whole l'nnge of 

ol'gauizocl being. The life of 1\ tree, we have every reaSOll tu 

believe, is nn'mlcouscious life; nnd the trce has therefure no 

righU:! 01' d\itie~ ill the human sense, 01' c\'e11 in the morc limite!l 

fOl'm in which they llllly be nsc! :ued to the higher animals. 

But the life of the t.rce in\'olvcs, 01' implies, this very sallle 
• 

power of presel'ving its sepamte existcnce by what, Ulmlogically, 

mny bo called acts, not of l'cpulsion mcrcly. but of aggression 

and nppropl'intioll. So long as it lin!s, nud ill lll'oportioll to the 

life w11ich is in it, it resists the inllucllees which prOlluce decolll

position, nnd assimilates the sulJshmccs which conduce to its 

support. Farthcr, the particles tJf r..arhon, oxygen, hYlirogcll, 

&0., which the tree ta:\e~ up from the circumjnccnt earth lind 

circumambient nil', l)oco111c, in n scnsc, its pl'0pCl'tY--PI'OpCl'ty 

which it holds by tIle \'ory samc tenurc by which it holds its 

life, whamas, up to the moment of appropriation, 110 sllch relation 

subsisted betwecn them. nut the nnnlogy lJctwcell ycgelnhle 

lifo nnd those acts of appl'opriation by which man "imliCl\tcs the 



• 

, 

172 OF TIlE TEACIII1'G Ol~ NATOItE 

rights of his being, is a very limited one. It is 110t t.ill we rench 

the higher animals that we come in contact with volnntm'y 

activity, and begin to trace, in the genu, that consciousness of 

the relation between power and rigllt which lies at the root of 

the human idea of justice. \\TIlen a stag stands at bay, when a 

dog barks on his cllain, or growls over a bone, indications 

of a sense that life, liberty, and external objects are theirs, 

their property, become unequivocal; and we find, moreover, 

that our instinctive tendency to recognize the justice 01' right

eOllsness of this sentiment is precisely in proportion to the 

power which it exhibits. The needless destruction of n worlll, 

like that of a flower 91' n shrub, scarcely rises allOve the cha

meter of malicious mischief. But the needless destruction of n. 

horse or a clog, the wanton infliction on them of suficriug, or 
, 

even the unnecessary limitation of their liberty or their enjoy-

ments, we, have no hesit.ation in regarding as cruelty, 01' injustice 

to them, and, on man's pnrt, as unrighteous violation of thdr 

l·jght.s. In their case we feel immediately that life can he justi

fiably taken away, or liherty restrained, I{)nly on behalf of life 01' 

liberty, with a view, i.c. to the securing more 01' higllcr life 01' 

liberty on tIle whole. We may kill an ox to eat him, and there 

nre objects for the attainment of which perhaps even human 

life may justifiably be taken away; but if we kill an ox, even 

1 Proft.ssor nOller, RIlII nlRlIy otllcr excellent thinkers nnd writers of the school 
of KrnllSll, nrc of opinion thnt there nrc 110 circlllllllt:lllces in which thl! \'ohllltnr}' 
tlC!ltruction of !lIImnll life is not n yiolntioll of nntllrnlll\w. 'l'hl.! higher nninmls, 
they say, 1\111)' llll~.troy the lower, bm IIlnll being the hiShc.~t cllmtcll existence 011 

cartl" his life cnll be II\\\'fll11)' taken nv.;ny by OOll.only. Its tl~'$tructiun by mull 
lIove\, can l,rollloto life 011 the whol~, tllollElh it Innl' ftCCIll to do !It) in nu indh'illllni 
inshllll':c., or lit n ll.'lrlicnlnr stnge of Hodnlll~M. This nrgtllllcllt. though it docs 
not illvol .. o \'~dnrln.ntsnl. ~'nrric;s 115 thu lellt.,oth uf un nbsoluto lltl'lhibitioll not 
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if it bo onr own ox, from lUcrc wanton 10\'0 of destruction, we 

do n. wicked act, amI if we kill !\ man in similar circumstances, 

we commit murder. 

It is to these 11ntu111.1 feelings, mther than to any real bclicf ill 

n. meteml)sychosis, that the doctrine of the absolute sacredncss 

of life has been indebted for its advocatcs in historical circulll

stanccs so various. In like manner it is from the protection 

which natUl'e herself casts around them that thc dcgree of safety 

to life and property attained, is the surest test of the gradc of 

civilization which n cOlUlIlunity has rcachcd. 

(d) TILe 1'iyltt to be implies It ?'i!Jht to cievcl,?p Oil'/, being, (lnd to 

the eOlulitiolls oj ·its developm.ent. It is ill thc cOllsciousncss of the 

l'igllt nnd duty of self-devclopment that the pcculiar clla111.ctcr

istics of humanity ultimately exhibit thcmselves. The ncts hy 

which the highcr mcmbcrs of the brutc crcation assert their 

rights nre neit.hcr involuntary, nor, in a certain sellse unconscious; 

bnt they have reference cither to the continuance of existence as 

it is, 01' at most to the growth of the physical frame. There is 
• 

nnalogy enough, how(,vcr, IJctwcell physical growth 01' animal 

trainillg, nnd spiritual development, to exhibit the ulJiversality 

of the lnw that powers assign the only limits to l'ights, and that 
• 

l'igltts il1volve the condit.iolls of their OW11 assel'tioll, The right 

of dcvelopment in 111l\n cxceeds the l'ight of llc\'clopmcllt ill 

the other cl'entUl'cs, l)1'ceisely in pl'opOltion to the extent to 

which his capncil,ics of dcvelopment smpass their:;. AlIlI the 
_= _____ ._. ____ 'm _____ ._. ______ -. _-_____ _ 

only of enllitnll"ullillilllll!lItl bllt of wllr. Whcthl)r the COlIsdoIlSIl'''''~ or hlllllllllity, 
uutler lbu ~'\lhlilll~"C of ChrinthUi iIlIlIlCII':"S, be lIot I\C\'c\ol'illr,; ibdf ill directions 
whic.h JIIIl)' 1'I.'1II1er the no:ccl'tunccc\'QII of th ... ~c c"lIsc'I""'IICC.~ illll'cmtiw:, is 1\ !iues· 

I tioll on which it is lIot dc .. imblc thllt we lIhou\li cllter ill thi!! 1,11l~'C. 
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same law holds true in reference to imlivhlual members and races 

of the human species. It is no more possible to king natural 

inerplnlities to a level by means uf education than to teach music 

to the deaf, or painting to the blind; and what we are forbidden 

to accomplish we are not callcd upon to attempt. l\Ioreoyer, as 

man, even physically considered, is the most dependent of animals, 

so it is in this peculinrly human direction thnt his dependence 

becomes most conspicuous. Our physical growth will attain its 

possible limits by the aid of our parents, and a very few of those 

with whom we are lJrought into personal contact. But tllC 

spiritual maturity of a single individual, ill so far as it is attain

able at all, is the result of the past and present efforts of the 

whole human family. So far, thl>'l, from searching for the ulti

mate characteristics of humanity in primitive man, the chances 

of finding them, 01' rather of approximating Ulem, in individuals 

or in generations, will nlways be in favour of th;}se OIl whom the 

widest range of historical influences has been brought to bear. 

Unlike the lower creatures, the nlte1'llative of a stat.ionary exist

ence is not offcred to man. His choice lies between progress:

which, ill so far as his individual powers permit, knows no limits 

s110rt of l\ reunion with the Divine nature, which is the true 

hru!!~l1 ideal and moral and illtelle(ltual retrogression, which 
• 

ultimately k00 JJ:'e! irreconcilable with his physical existence, and 

is mercifully cut short by his disapli~ .. ~"G.1/.{:efl'Om the earth. It 

is ill this peculiarity of our nature tlmt we see the foulillf~li::1'l of 

the right of the individual to demand such educat.ion as he hns 

capacity to receiYe on the one hand, and of the duty of the 

parent, and of the State, to communicate it on the other. Nor is 

there Ilny other point of view iil which the righteousness of the 
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principle of Its c((1'riiJrc.c; O1l1:crtrs becomes more apparent, huth in 

!\, subjective and an objective direction, than thi8. To rob a man 

of the fruits of such powers Jf spiritual development as nod may 

have seen fit to implant in him, i~ the last and highest form (If 
• 

injustice; whereas, as I'egards others, the luss of n sing)e man (If 

gcnius (supposing such an event to he possiblt'), woullt, ill most 

cases, be a far b'1'eater disaster than the loss of a l,attle e,'en to tIle 

community in which it occurred, whilst it wouM be one ill wllich 

mankind and futurity would participate f:lJ' more extensivl'1y. 

The qucstion of compulsory education by the State, Jilw Owt 

of compulsory charity, nnd indeed like positive law altogether, is 

thus reduced from !l question of principle to It question of fact. 

In so far us indh'iduals or communities will or can educate 

themselves, that is the al'l'lmgement which nature approves in 

the first instance. If t.JICy will not, or cannot., then Rtate inter

ference assumes the aspect of a suhjective riglJt, the reality of 

wllich is guaranteed by the existence of nn indisputable olJjective 

dut.y. All such questions as felll'nle rights, negro rights, and the 

like, thus l'esoh'c themselves into a question of capacities or 

powers. Till the presence of these has been established the 

rights do not emerge. nut their absence must not be hastily 

assllmed; nllll on whatever career nny individual wishes to ellh'l', 

thnt career ]JC ic; clenrly entitled to have thrown open to llim. 

That the distinction which nature has estnbli5hed bctween tllo 

functions of the sexes, nnd the emlowments of individuals alHl 

i"u\i\3;; of mankind, will speedily make tllClllseh-es apparent, is a 

subject with l'eference ·~f'" '~';l,(i~h wc may sparc ourseh'cs nIl 
• 

nnxiety. Of the clearness with which t}!~l>~~ ,'!onsidcrations nrc 
• • 

everywhere forcing themselres on the pul)lic minJ, tf.t ·-;our own 
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day, the adoption and probably the exaggeration 1 of the system of 

competitive examinations is, perhaps, the most conspicuous proal: 

( c) 17lC ?'iglit to bc -involves tltc 1'igltl to ?'cjJ/,oclltcc and lIwltipl,lJ 
, . 

OIW OCtllg, 

No Divine cOlllmand, directly • • glven, IS more obviously ill 

unison with the promptings of nature as revealed by conscious

ness, than the conunand, to "be frllitful and lUultiply." .After 

the instinct of self-presermtion, by far the most powerful, in all 

healthy naturcs, is that of propagation. The source of man's 

purest and loftiest aficctiollS, aUlI of his yilcst aud most dcgrad

ing pa~sions, incxtricably intertwined with his nwral as with 

his physical life, the root of the family, the mainspring of aIllui

tion, the inccnti,'e to vanity, it is not wonderful that its due 

regulation shoultl occupy so large 0. space in eyery code of laws, 

ci"il and criminal. The power of reproducing our species beiug' 

nature's compensation for the waste of indiviuual life, and the 

limits which she has imposed 011 its duration, is usually 

manifestCll in greatest vigour in the circumstances which appeal' 

most to call for its exercise. New comlllunities grow yasily 

more rapidly than old ones: colonizing than stay-at-homc 

nations: the ra\'ages of war and pestilcnce are supplied with 

wondcrful rapit.lity: t.iltt e\'cn the high deat.h-rate occasioned 

by our manufacturing system and our city life is compensated 

by n birth-rate unknown ulllongst the long-lived inhabitants of 

our rural dist.ricts. In all this the closest analogy is appurent 

bctweenlllall and" the grass of the field," The command which 

naturc lays upon the one she fulfils spontancously in the other. 

Again, the contradiction which seems to arise between the COlll-

I TluJZlfJ1as 1: .. "OIt GOllCI'1I111C1lt, by Arthur IlelllS, p. 62 • 

• 
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lllaud on the one hmlll, anti the narrow limits within which 

obe(l~ence to Jt appears to l)c conlincll, fiulls its counterpart uoth 

in the lower aniLJals and in the Yc:>getahle cl'er:.~JOlI, alit! thus the 

action of those legal and even s'.)cial impellillJclJts to lll:ll'l'iagc, 

which sometimes present tht 1))801 vos to the mimI as t he wurst 

of' evils, take their place in the general arrangements uf nature. 

Of the pollen which is scattercd by eve:"}' summer wind, and 

e\'on of the seed which e\'ory autumn ripens, the proportions 

which come to maturity as plants and trces aru ~ertaillly not 

grcater than those of the human beings that spring frum the 

emllcss potcnti:l1i(je.~ that seem to iie in every cOllllllunity. 

Amongst all animals again, with U:e exception of man, the 

limitations to multiplication which man feels called upon 

voluntarily to impose l.:! hilllself, arc iuvolunUwily enforco(l, 

not only uy the neccssities of the carlli\'orolls specics, IJut 

by the POWC1' of propagatiun being llepenllcnt on phyi"ical con~ 

ditions which recur ouly at ccrtain seasons, The object of 

nature, t,hroughout, seems to ue the reproduction of the same 

type, not deteriorated, but., if possiulc, improved by inllivillun! 

selection; and the object of nIl marriage law:3 whid! obey her 

behests, will be the production of the greatest possible amount., 

not of anilllal being, but of human well-heing, A man who 

cnnnot bestow a human educatioll on llis childrcn has no more 

llatm·.ll right to marry than a man who call1lot l)cgct tllCllI. 

But how the phYSical disability ullllcr which the illlJlotent mall 

labours is to be converted into a positive prohiLitioll in the case 

of ille pOOl' or improvident man, is it problenJ which no legislator 

has yet succeeded ill solving, 

(j) The ,'igM to 1'cproclllcc and mUltipl!J Oil" veil/g, im:olrcs tiLe 
)1 

• 



178 OF TllE TEACUING OF NATUnE 

rigltt of i1'ansmiUing to 'Jlt1' offslJ1'ing tTtc conditions of tTtc c;~istcncc 

~()lticlt u:e cOilfcr, 

As regnrds our children and our direct descendants, the right 

of transmitting property springs ns obviously from the right of 

t.ransmitting life, ns the right to posses3 property springs from 

the right to possess life. .And inasmuch r.s the chnract~r of tlle 

life which we possess determines t1le character of its conditions, 

so it is of the life which we transmit. We are entitlr.d not only 

to live, but to live humanly; and tIle life which we are entitled 

to transmit is not j)nre existence in the abstract, but human 

existence. Human life, however, involvf.:s the conditions, not 

only of its conc.innance, but of its development, and in this 

respect, also, the same privileges cling to tllP life which we are 

entitlecl to transmit. What is commonly and quite cOlTectly 

regarded as a duty to our children, is thus, at the same time, 

a right inherent in ourselves, which we nrc entitled to assert ns 

against other creatp.d existt.nces; and our lnws of inheritance, as 

well as our laws of propel ty, have thus their 1'Oot in the sub

jective persona, and their validity wIlen seen simply from the 
, 

subjective side, 

(g) TTte 1igltt to be involves tlle 1igltt to dispose of tTte fi"ltits of 

being, inter vivos, 

The children we beget are fruits which grow on the tree 

of life. Up to Ule period of maturity, the rights of the tree 

t.o its fruits nre the same as to its leaves. They nrc part of 

it, and cannot Je separated from it without injustice injury 

to it, destruction tv them, loss, in short, to organized exist

ence, But thi:; right terminates when the period arrives at 

which the b'ee no longer draws nourishment from, or CODl-
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muuicntes uourishment to, the fruit. The ripe fmit fnlls to the 

gruund, and becomes dil'ectly or indirectly a source of ~cpnmte 

organic life. Now, a relation very closely analogous to this 

subsists bctween human beings aIHI th'3 fruits of their bodies. 

In the earlier and rude: .~tt1gcs of society, {;hildrCIl nre r~g(tl'ded 

llS the property of t.heir pal'ellts, and, till they have attained to 

maturity. they continue itt civilized states to be more (It' less 

closely dependent 011 the (I!ll'cnt stcm. In this principle we sec 

the natural foundation of Ule laws of gnardiansllip, anil their 

natmal limits, and the nmiwcr to nll those theories of s~p{\l'Ute 

and independcnt individual .·igllts so prevalent in France at the 

presen t time. 

Nor do the ritihts of man to the fruits of his labour differ from 

those to the fruit of his loins, eilher ill their origin, 01' in tllC 

principle which limits theUl. Property, as we have seen, is a 

consequence of life;1 lik~ life, it is God's gift, and, absohltcly 

considered, it is God alone who can take it away. Till this 

occur:3, the rights of the IJl'oprietor arc limited only by his 

. capacities of use and elijoyment.2 He may sell it, i.c. cxcbtmge 

it for property in another form, 01' give it away, even to :1. 

stranger, for fony object which is not insane or criminal; for 

Any object, that is, which is not reaHy at variance with hill Qwn 

use of it. nut the right to property which nature l'c\,cnls 

affords no warrant for tIle e~el'cise of mere caprice. A bUtld 

man, f01' example, would ]Itlve ]]0 right to bum a libmry, or a 
• 

picture gallery, which bel(Jllg~d to him, or even to shut it up, 

though he might sell it, 01' cx~hallge it, OJ' give it away. On tIle 

sallle ground, that there i$ ijO right 0f mere exclusion, it hos 
1 Alltc, p. liO. : Allte, 1'. 1 il. 

• 
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become an established rule of inte.rnationallaw, that an UJloccu

pied country can110t be acquired, even by the first discoyerer, 

by a proclamation, the setting up of a flag, or the like. lmt 

must be actually taken l)ossessioll of, and occupied. Indeed, it 

is in the inseparable relation between rights and powers of usc 

and enjoYlUent, as we shall see more lully hereafter, 1 th~t the 

de facto principle, in all its applications, find.'> its justification. 

'\1ICther this principle lllay not be found to limit the rights d' 

primte property iu directions Which have scarcely beeu tllougllL 

of as yct, is a qucstion which tl,e future alone can nuswcl'. 

History is full of exallll)les iii which principlcs have been re

vealed by evcnts; aml the Irish Land Bill is probably ouly u 

eOlllmencelUent, ill tltis country, of that legislation for the COll

version of nominal into rcal proprietol'shi p, in the l1irectiou of 

which almost all the progressive countries of Europe seem to be 

tending.2 The great practical obstacle to alllcgislatioll affecting 

tights of exclusive possession, even where these have been COll

fesselUy clll'l'ied to the extent of being self-destructive, l1rises 

frolll the irrational and criruinul outcry for equalization to which 
• 

it itmnediately gives rise. It lllay be possil,le, ns is often as-

serted,S that, by n. rc(listl'ibutioll of land, nnd readjustment ()f 

taxn,~,ioJ1, which would in nowise affect the relative impol'tnnce 
• 

01' essential well-being of the propertieu classes, combined with 

a syst.en~. of compulsory education maintained by the State, t,he 

e;·rlls and dangers both of 1)!LUperislll and pl'oletariallislll wigbt 

be in a grent measure removed. But no such nrl'augemeut is 

1 I?I/m, Dook II. Cap. I". 
2 llcpol'ts from fh'r Mnjesty's ncprcsentJJ.tives respecting tile Tellure of Land 

in the severnl countries of Europe, 1869-70. 
8 E\'iln by Prof. noder, vol. ii. p. 291, 317, &:c, 

• 

, 
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possible so long as the 'ignorant majority claim, and arc incited 

to claim, 110t only that they shall be rl'lic\'cL! of all the lnmlens, 
• 

but that they should absorb the Wl101c authority of the State. 

Graduated taxation means either a COl'l'csponding graduation of 

political power, or else confiscation of the In-oporty of the few 

by the many, i.c. public robbery. 

(It.) T?w 1'igltt to be involves tlte 1'ight to (h:~posc of ilu: fruits of 

veinfl, 11tOl·tl~ causa, At first sight it a})pcnl's as if the right of 

~:;t!c1\ting disp,)sitions to take effect after death lllust he ('xcludell 

by n doctrine which declares that nllrigbts originate ill life, thnt 

tl1ey continuo to he measured 1y life, stud terminate with life. 

But if we analyze t.he character of sl1ch tmnsnctions more closcly. 

we SllUl1 find that, to tIle full extcnt to ",Melt they are legitimate 

at all, they fnll fairly within the scope of the de fccto principle. 

Aud lwre the first consideration wIlich prescnts itself is that :t 

mOl'tis causa deed is n transaction, not uetwecn a dend lllan and 

a living man, but between two living lllen,·~····the lllall who gives 

nt the momcnt of giving, nnd t.he Illall wlJO receives at the mOllle11t 

of receiving, nre both in posse~sioll of tho powers of life. The 

only difference lJetween it and what nre usnally known as transac

tions inlC?' vivos, arises from the fact that tIle one mnn must lmye 

lost Ilis power of giving before the oUlcr excrcis~s his power nf 

receiving. But this differeuce loses its importance whell we C011-

side)' that, substantially, the same thing takes place ill every 

transference. In the very act of transfel1'illg a pound of tea, we 

sholl say, the proprietor, qua l"'0p"utor, eXl'hcs; and this is pre

cisely what occurs when, at the moment of dent-h, tllC property of 

one man becomes tIle IJroperty of anothcr. The apparcnt diffi

'mlty nrises from the fact that because a period after death must 

• 
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intervene before the fact of transference can be proved, we imagine 
• 

that such 0. period intervenes before the fact of transference 

exists, and, consequently, that it is an act of the dead. But the 

tl'ansference, in nll cases, is instantaneous. The last breath of the 

expiring pl'oprietor is immediately followed by the first breath of 

his successor, and thus" the king never dies." Again, it may be 

said that deeds to take effect after death ~l'e, necessarily, future, 

and that, in this respect at least, they dilfer fro111 those which arc 

intended to receive present execution. To t.b].c; objection the 

answer is, that inasmuch as the present, so to spen.1,:, is a mathe

matical point of time, every transaction nccessarily h~s reference 

to the future; and, further, that inasnlUch as life is mlCertl1in, 

every transaction, tacitly at least, contemplates the possibility 

of its execution after death. As regards their origin there is 

thus no difference at all between rights of transmitting the fruits 

of life iniC1' vivos, and mortis causa. 

(~) All Olt?' subjectivc "igltts 1'/$o[vc tlte11lselvcs into tlte 1'I'gltt to 

liberty. 

The right to liberty, i.c. to the exercise of our own subjective 

powers, not only embraces the rights we have mentioned, but 

it transcends them. Passing into the sphere of objectivity, it 
• 

~onstitutes a claim on tlle aid of our fellow men. Liberty lms 

thus ~ positive as well as 0. negative side; it is a claim 110t 

only not i.e be hindered, but to be helped. This right to 

the positive cOllditions of liberty, as we shall sec, is the co)'re~ 

laU.Yo to tue dutie:, of mutual aid and charity, 0.11(1 forllls the 

basis of the positive side of jurisprudence, the claims of which 

fOl'm so prominent all object in the teaching of the later schools 

of Germany . 
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(j) In tlte limitations wlLidt nature imposes on 0/11' slllu'cctive 

?'igMs, we Itave lite first revelation oj lhe princip!e oj ordcl'. 

In the dicta of our subjective nature we have fouud 3. warrant 

for that side of jurisprudence by which our liberties are asserted 

and vindicated. 'Ve have seell that the right to he, is but!l. 

summary expression for the right to the free exorcise U1111l1cyelop

ment of the powers of our physical anti rational existellce. We 

have seen, lllOreOyer, in each particular instance, that the rights 

of which we become conscious are not absolute and uulimited, 

but relative to, and circumscribed by, the powers in which they 

inhere. Absolute rights, like absolute powers, belong to God 

only. He no more commuuicates the forlller to His crcatmes 

than the latter, amI it thus appellr!: that our rights are limited, 

not, as is generally supposed, by rights which are opposed to 

them, but in their own nature. They come into existence and 

continu\; to exist in the Cn:le of each individual, only to the extent 

of his powel's. Without. quitting the region of subjectivity, we 

thus perceive the etTor of opposing objective to sulJjectiYe 

interests, and of supposing that our rights to life, liberty, pro

perty, and tho like, owe t,he11' limitations to the necessity 01' 

sharing them with our fellow-cl·r.aturcs. So far is this from being 
• 

so, that whereas tho:! subjective limitatiolls of our rights are real, 

the (\bjective limitations, ill so far as they are ill accoruance with 

uatumllaw at all, are only apparent. I lllay appeal' to abandon, 

for you, I should have • 
III your behalf, l'ights, which, but 

enjoyed. But ~he abandolllllent, in so fur us natural law 

calls upon me to perform it, is, iu rcality, 3. gain to IDe, pre

cisely to the same extent to which it is 3. gain to you. The 

recognition of your rights is just 3.b much a condition of the 
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exercise of mine, as the acts of appropriation which I make on 

my OW17.. belmlf. In myself, however, I am a finite and limited 

beiI!!.;"-, nnd the subjective limitations of my rights are realities 

which consciousness reveals to me, and which do not admit of 

-Jeing explained away. Now these limitations, marking off as 

they do t.he :.phere of subjective from that of objective activity, 

are manifestations of the principle of order; and thus order takes 

its proper place, not as an end in itself, as it has been the custom 

of despotic goVel'lllllents to maintain, but as a means towards the 

attainment of liberty, which is the end of jurisprudence, and 

\vllich, in its turn, as we shall see hereafter, becomes a means 

towards the attaiument of the ultimate ends of humalllife.1 

(k) Natm'c 1'cvcals to 'ltS tlte possibility, and tltc consequC1lces oj 

tlte transgi'ession oj lu:r laws. 

Taken simply as a phenomenon,2 no revelation of subjective 

consciousness is more unec!uivocal than the fre('dom of the will. 

Though nature tells us neither of powers nor of rights which 

trnnl)'}end her limits, she informs us that we are at perfect 

liberty to transgress them. But here a singular anomaly ap

peal's. The consciousness of power is no longer accompanied 

by the consciousness of right. In abandoning us to GUl'sel\'es 

and rendering us the authol'S of our own actions, nature does not 

deceive us. On the contrary, SIlO bestows on us an autonomous 

chamcter, which she mercifully places beyond the J'each of our 

volition, and thus not only enables us to discover, but forces us 

to feel that all transgressions of her laws are acts of subjective 

as well as of objective injustice, and that, apart from cousidera-
1 I!lfra. Book II. Cnp. J. 

" " / 2 As to the vnlue of this phenom(>non in the controversy between Liberty nnd 
. Necessity, see Hnmilton's J.1[ctallit. ii. p. 542 . 

• 
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tiOll.S of future rewards and punishments altogether, every sin or. 

folly which we commit is, in principle, an act of self-destruction. 

The suicidal cltnracter of abnormal and inharmoniolls action, 

i.c. sin, is n doctrine which the re\'elation of nntl\l'e teaches as 

unequivocally as the revelation of holy writ; though it leaves the 

remedy against the mysterious propensity which seems to reside 

in each of our separate tendencies to assert itself in isolation, and 

to claim an exclusive dOhlinion over us, n hopeless enigma. 

(I) Natm'c 1'C'IJCals objective "iglds 'wlticlt c..'C(lctly correspond (0 

OU1' sl/bjcctivc 1·iglds. 

The question, ",11ether or not objective rights, or, in other 

words, the objective side of morality (which has often heen er

roneou~ly regarded as embracing morality altogether), reflts upon 

nature or upon conv~ntion, aud, conseqnently, whether a science 

of jurisprudence, 01' of equal justice between man amI man, he 

:possible or impossible, turns wholly on the previons question, 

whether our recognition of objective rights springs from the 

same source, and rests on the same hasis as that of the suhjec

th'e rights which we have jnst. considered. 'Ve hnve seen that; 

the so-called selfish system speaks with the voice of natl1l'e in 

",llat it claims for the Ego. We have adopted the dictum of 

Spinoza, tlmt .e nature, considel'ed in general, has n. so\'el'cign 

l'ight over eyeIJ1hing which is within her power, thnt is to sny, 

that the rights of nn.ture extenr1 just. as far as her power extends." J 

l\Iust we then follow him the whole length to which he 11imsclf, 
• 

reluctantly, followed Hobbes, and concur in rejecting the r.Olllltcr-

dictum of Grotius, that U it is false to say that, Ly nature, every 

animal is impelled to seek only its own advantage"?!! 

J Vol. i. pp. 204·5, I:llll ii. 1)' 251, Snissct's cd. : l'rolc!J. sec. 6, 
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Now, this question appears already to have l'ccei,red its 

answer from the subjective l'evelations with which we have 
• 

become acquainted. 

In thc limitations inhercnt in our sul:~ective right$, and ill 

their dependcnce for their assertion on our recognition of the 

objective rights which .are erroneously supposed to limit them, 
• 

wc have discovercd, as it wcrc, the unappropriated tCl1'itory 

. which naturc assigns to objective activity, The rights of the 

Ego, so far from exhausting existence, are not eyen self-vindi

cating, for the voluntary aid of cl'e-Ilted existences is one of the 

conditions which nature has imposed on their exercise. The 

principles of the selfish system itself thus furnish us with the 

grouuds of repudiating its conclusions, The ricrhts of the E.r!) o 0 

are all ade(plfl.te guarantee fur the rights of the non-Ego. 

But objectiyc rights stand upon a separate correlativc basis 

of objective powers. If t.he recognitioH of right,,,; be insep

arable from the l'ecognition of life in {)ur OW11 case, and if the 

olJjective validity of tIlls subjective asseveration be guaranteed 

to us by the analogy of organic existence as (I. whole, then surely 
• 

the recognition of our neighbour's life involves the necessary 

and involuntary recognition of his rights. To r1acognize human 

life, and then to deny to it characteristics or qualities which 

belong to, and indeed constitute life in gene;rnl, would be to 

involve uurselves in contradiction. 

The ouly question that remains then is, Have we a neigh

bour? 01', in other wOl'ds, are there external existences at 

aU? Into the metaphysical or physiological discussions as to 

the manuel' in wldch we become cognizant 'Of the non-Ego, and 

the character in which it presents itsl'llf to our knowledge, 

• 
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whethcr material and physical, or immaterial and dynamical, 

01' both, t.he jurist, as such, is not called upon to enter. That 

there are other exist.ences than my (\wn is a fact which, to Illy 

minu, is sufTiciently proclaimed by the consciousness til' my own 

cxistence as separate, for separation involves the existcnce of 

both t.he ol~jects separated. The doctrine that the simultaneons 

knowledge of opposites is necessary, appears to mc to admit of' 

as little question as that the simultaneous knowledge of contra.

dict.ories is impossible; and to the extcnt of hoillillg that con

sciousness gives us oar knowledge of the object in tlw same ad 

in which it gives us our knowledge of the suhjcd, I am a 

"Natural Healist." 1 But be this as it may extcrnal existence 

is a fact, at the practical rccognition of which all miulls arri"e 

by SOllle process, allll, such being the case, it is n fact which, 

in a tl'catise on jurisprt1llcnce, I shall take the liberty to assumc. 

The assumption of this fact then, our previous conclusions being 

souud, is one which, as I 111lYO Eaid, carries the whole of our 

SUbjective rights over to the objective side; for cvcry right 

which was inseparablc fl'Olll my life nccessa.rily cliugs to the 

life of my neighbour. :My recognition of objective rights is 

thus dictated, ncither by 0. scnse of my own intcrests 1101' by a 

voluntary tenuc1'llcss for those of others, neither by the hopes 

and fears of Hobbes, 1101' by the benevolence of Hutcheson. It 

is founded on no contrac.t, either verbal or tacit., upon 110 law 

which mc.! lms made, for its roots arc in 0. natum of which we 

nll were passive recipients, and OVCl' the constitution nnd pri

mnry characteristics of which none of us has, 01' can have tho 

slightest control 

1 Hamiltou's iIlctap". MUller 011 Sin, i. 80. 
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Lastly, the proportion which we found to subsist bctwccn 

subjective rights and powers, nccessarily posses over along with 

them to the objective side. The equality which my neighbour 

can righteously demand, or which I can l'ighteously concede to 

him, is an equality, not of powers and rights, but of their recog

nition. I must accept him as I conceive that God has made 

llim, and as life has developed him, and not as either he 01' I 

think he ought to be, or to have been. It by no mcaus follows, 

however, that the estimate which I form of his qualities is an 

accurate onc. If his nature is deepcr and richer than mine, 

I am in danger of involuntarily doing him iujustice; if it is 

sllallowcr and poorer, I shall probably dcccive myself and 

lavish on him, or her,l a degree of tenderness of which he, or 

she, is not worthy. 

4. Nal1a'c 'rcvcals objcctive dutics, 07' duties by OtltC1'S to us, 

'wlticlt c:vactlZI C07'1'csponcl to om' subjcetive duties, 01' auiicli by us to 

otlwl's. 

The trut.h of this proposition follows from thc prcceding as a 

matter of course, for, on tIle same grounds 011 which our rights 

become onr neighbour's, his rights mnst become ours. It is this 

revelation which constitutcs our warrant fer the enforcement of 

our rights, the necessity of such enforccmcnt for their vindica

tion having been ascertained, for all unnecessary exercise of 

force is Ii. waste of power, whether it be by the baton or the 

sword, and nature abbol'S waste a~ she abhors a "acuum. 

Viewed as efforts for the benefit, direct or indirect, temporal 

or spiritual, of those against whom they are apparently directed, 

and whose immediate freedom it is their object to constrain, 

1 Ad(l71' Bede, p. 308 • 

• 
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both the laws of war and criminal laws find their justification, 

and their measure, in the objective rights of which we treated iu 

the last section. 

r;. Tlte O:t$tCIlCC of subjective and 07jcdivc l'iy1tls and ell/tit's, 

and of tlteir mutual dependence, COIlSt it lite tltc sole racial ivn lelt ich 

1ullllrc ?/takes to liS with /'Ljcrcncc tv human rdativlls. 
• so, III As the Ego and nOll-Ego exhaust the sphere of beillg, 

like mannel', the rights and duties of the Ego and non-Ego 

exhaust the sphere of justice. Anti as the Ego alldllon-Ego are 

inseparable olltologically, so likewise are rights and llutics linkcli 

together by the necessities of our et·hical nnture. It is us this 

nexus, 01' necessary intcrdepcndence, nwl not as allY separate 

and indepcllllcllt principle of our nature, that we must under

stand the OlK£LWCrtS of the Stoics, on which the systcm uf Gl'otius 

is founded. Viewed as n gcneral principle of society, it is a 

mere generalization of the intuitive nnd involuntary tendency 

which manifests itself i!~ cach illllivilluallllilld, to extend to the 

object the rights of the subject. It is Dot a primury faet of 

natmc, but 11 natural law, evolved from the primary facts of 

nature by our reasoning faculties.1 Rousseau has scen :ulIi 

stated this very clcarly. "Meditating upon the first and lJIost 

simple operations of the human mimI, I believe myself to see 

there two principlcs anterior to l'eason, of which the olle 

intel'ests us in the liveliest manncr in our own wcll-bcill'r o 

and preservation, and the other inspires iuto us a llatural 

repugllallCe to see a scnsihle being, above 0.11, u. beillg of our 

OWll mce, perish 01' suffcr. It is from the COnCOlU'80 amI com

bination which our mind is ill a comlition to make of these 

• 1 Ill/I'a, Clip. viii. 
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two principles, without the necessity of introducing that of 

sociability, that all the rules of natural law appeal' to me to 

follow,"I 

CHAPTER VIII. 

now WE DECO~IE COGNIZANT OF LAW IN GEXERAL. 

1. J\Tatumllaws m'e mtional inferences fi'07n tltc facts of natw'c. 

In the preceding clmpter we have seen that what consciousness 

directly reveals to us is not laws 01' principles, but powers and 

l'ights. In this, 01' in all other instances, om' experience of the 

particular precedes our recognition of the general, and we shall 

examine the dicta of nature in vain not only for the llositive or 

concrete laws by which separate communities ought to be 

governed, Imt even for those abstract laws which assign the neces

sary conditions of human well-being and progress. The 81lU71t 

cuiquc of the Romans, for example, is an abstract or natural law 

so universnl in its application as not to be confinl:d even to 

human I'elations, In tIlls I'cspect it differs widely fl'<'ID any 

special 01' positive hw by which the Sltmn is defined and the 

CltiqllC individualized from such a law, we shall say, as that the 

pat1'ia potestas (the 8'1t1t11t) belongs to the grandfather, if alive 

(the cltiquc). But the abstract law is no more revealed to us by 

consciousness than the concrete law, On the contrary, all that. 

1 Discoltrs $Itt l' origillt ct lea jondcmcllts de Z'illegalite, prefnce, p. 50. it 
is in such oCCRsionnlutternnces thnt we see whnt might havc come of RoussCRu. 
Ilml llc been favoured by education n\l(l circlllllstances. As Cicero said of Socrntes 
thnt he was the Homer of Philosophcrs (TII8C111. QIl«:S. i. 32), so we may say :>f 
Roussenu tllut he WRS toe Dums of Publicists, 
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naturc teaches us dircctly is, firgt, that W~ OUl'scl\'cs, and, second, 

t.hat the other ,organized existences of which we arc cognizant, 

possess individual powers, with correspondent indh·iduall'ights. 

:From these data, by the aid of our reasoning faculties, we infer 

the general law that II right corresponds to power." 

2. Natuml laws m'e ncecssCl1'Y illjerCllCCi; fl'Ol1~ tlte jacts oj 

nature, 

We ha\'c Eleen that the ascription to the object of the rights 

of which the subject is conscious is an involuntary act, and 

that in eacll individual case, our knowledge of onr rights 

and our duties I'CSts on thc same basis of nature.1 But. this act I 

is only the first step in a process of induction, cycry subsequcnt 
, 

step of which posse,sses the same involuntary character. The 
, 

moment that an objective existence is recognized, the recognition 

of rights proportioned to his powers is forced upon us. In 

addition to powers and rights, the relation which subsists 

between them thus forms part of the phenomena prescnted by 

our co{,rnitive to our discursivc faculties, and as the latter must 

accept t.he data which they receh-e, the only imaginable altel'l1a

tive lies between reasoning out these separate cognitions into 

corresponding laws, nnd not reasoning at all. But the latter alter

native, happily, does not lie within our reach, for the option of 

reasoning is 110 morc givcn to man than the olltion of beillg'. Hc 

may cease to renson, it is tme, if lIe may cease to be; but even 

011 the improbable llypothesis of self-aunihilation being' possihle 

t{) him, he can no more avoid having reasoned than bc can avoid 

lll\.ving been. 

Our l.'1lowledge of the laws of nature is thus as inevitable as 
1 Ante. p. IS5 • 

• 
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our knowledge of the facts of nature, and the character of these 

laws is as independent of our volition as the character of the 

facts of which they arc generalizations. 

3 .. Natu1'Ctllctws clctc~'lnine tlte 1~ltimate objecls of positive leW'1i 

aneZ ji}J tlte principles oj jll1'ispl'udcnce as ct '/.VItale. 

:From our prm'ious discussions it has resulted that nature 

assigns the l'ealization of her own ideal (which in the case of 

humanity is the Divine image which she reflects) as the object 

(TC'\OS) of her being. This object must consequently be the final 

object of all laws, whether abstract 01' concrete. But what we 

call natural 01' abstract laws are a statement of the necessary 

conditions of the attainlllent of this object. These laws, theil, 

which nature prescribes to life as a whole, are necessarily binding 

upon life in its partial manifestations. The laws of nature thus 

l1x the principles of positive law in all its departments, and 

assign to it its necessary character. 

The principles of jurisprudence, 01' abstract laws, find their 

realization in wider and in narrower spheres; and it is for this 

reason, and ~lOt from any suhstantial diversity in the principles 

themselves, that they al'e divided into natural laws, or principles 

in the abstract: principles of legislation (i.e. the framing of 

positive laws): and principles of jurisdiction (i.e. the applying of 

positi,'e laws to special cases). The first are the necessary C011-

ditions of life ill accordance with nature generally: the second, 

the necessary conditions of life in accordance with nature in a 

special cOllul1uniLy, 01' between special communities for a special 

time: and the thll'd, the necessary conditions of individual 

life in accOl'dance with nat1.U'e, in the like circumstances of time 
• 

and place. 

• 

• 
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As the laws of na.ture, or general principles of jurisprudence 

hold to legislation, or law-giviug, precisely the sallle relation that 

legislation hollIs to jurisdiction, or the llllmiuistration of the law. 

it will be obvious that for men to arrogate to thelJ1seh"es, or 

others to confide to them, the duties of legislation whilst they 

arc ignorant of the laws of nature, would be just as absurd in 

itself, and would be likely to ue pl'oducti\'e of far willer mischief 

than if men were to be raised to the hcneh who had no know

leuge of the laws of their cOllntry. And yet the former OCCUl'

rellce is, I fear, far more fl'C(lucnt than thc latter; for whilst 

llosith'c law is studied in general with infinite care, aud nothing 

short of long and successful practice will satisfy Ui; of the efli

ciency of Ollr j lllIges, almost auy man is considcrcd fit to lIe a. 

legislator, amI all men equally fit to choose one. In sllch 

circlllllstances should wc 111111 cnacted laws which arc at variance 

with the pl'illcipll's of nature, or which rcalize these principles 

vcry imperfeclly, the fact is one which we may well deplore, but 

a.t which we cannot wonder. Thnt the el'rors of our legislation 

do in practice arise from mistaken or imperfect conceptions of 

the objects which legislation ought to seck, quite as fl'CclllentIy 

ail of the means by which its oujecls arc to bc attained, is a fact 

which will become apparent more amI more as we compare 

the objects of positi\'e laws with the oujects of natural laws; 

and there is, moreover, this vcry important difference between 

these two sources of errol', that wherens a law which employs 

inadequate means calls only for amendment, n law wllich aims 

at a false object demands iUUlleuiate repeal. 'Yhen the legis

lath"e engine is set 011 the right rails and tUl'J1ec.l in the right 

direction, all that is requisite is tlmt the greatest amount of speed 
N 
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sllOuld be attained Umt is consistent with safety. But if it is on 

the wrong line, 01' !,as run off the mils, the journey will neyer he 
< 

accomplish cd, and danger to life and property increases every 

instant that the engine conti.:Lues in motion.1 The question, then, 

" what arc the laws w hicb natlli'C assigns to our humaul'clatiolls ?" 

in addition to its lofty speculative interest, is lite ]Jmctical QUC$ti07t 

which ?/wst take In'cccdence oj CVC1'y otltC1', becausc it is on it that 

ill other practical questions depend for their solution. 

4. 1'lte '1Ultm'al 01' de facto basis on wMclb positive law '/'csls 

bei11{/ k,w1I.m, tlte positive law 1lJlLicl£ gm'c1'1t8 any given lUlman 

relation may be discoveretl. 

From what we have seen of the genesis of our rights and 

duties, we arc now, I trust, in a condition to accept the three 

following propositiong. 

1st. The laws of nature are logical, and, as such, necessary 

inferences, which it belongs to the scientific jurist to make from 

the facts which consciousness or internal observation, and ex

perience or' external observation, reveal to him as the necessary 

conditions of human life. 
< 

2cl. The laws of the nation, public and private, and the laws 

of nations, public and private, are similar inferences, which it 

belongs to the legislator or practical jurist to make; (a) from 

the laws of nature, which he accepts as facts j and (0) from the 

local and temporal facts 01' circuDlstances of the nation, 01' of the 

nations, which it is his business to ascertain. 

3d. Judicial sentences, or judgJuents, i.c. the laws of the 

individual case, are inferences, equally necessary, which it be-

: II If the principle of a law be wrong. It says Burke, .. tIle morc perfect tItc law 
is T.1ade, the worse it becomes." -Tracts Ol~ tile POI,enJ Laws, cap. iii. pnrt i. 

, 
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longs to the judge to make; (a) from the laws of the nation, or 

of the nations, which he accepts as facts in t11emseh'cs, and, 

consequently, as decisive of the law of llatme; and (b) from the 

facts, i.c. the characteristics and circmnstances of the indiyiuual, 

which it is his duty to ascertain. 

There is probably no way ill which the absolute and neces

sary character of positive law in all its branches, and the fact of 

jurisprudence being a science of nature, evon in its minutest 

details, can be better illustrated than by remarking the close 

analogy whi.ch subsist;; between it and the sciences of extel'l1al 

nature on the one lland, and the wide gulf which, on the other, 

separates it from any system of rules logically deduced from 

premises which have been arbitrarily assnmed. As an example 

of the latter, let us take the so-called science of heraldry. A 

witty writer, ill reviewing an llCraldic· book, claimed for the 

"noble science" a foundation in nature, on the ground that 

It man is a blazoning animal." But though the nature of man 

may imp'el him to blazon, it leaves him to lJlazon as he chooses, 

at least in so far as his actions arc free at all. There might be 

fifty sciences Of hemldl'Y, each as good as the other, and this, 

not in different circumstances, but in circumstances absolutely 

identicaL At any time it would be possible to put a sponge 
• 

over such a II science," and to construct another diametrically 

opposed to it in every particular, and yet not infcrior to it in any 

respect. The second would be just as tnle to naturc as the first, 

just as trur. absolutely, because neither of them w'~lt1.d have any 

basis in nature, any absolute truth. The prcmls~~ in bOJ;h cases 

being entirely arbitmry, so arbitrary that. tJ1'?j' mi[,1lt 11l-iV" '~een 

determined by the casting of a die, if the rules WILe aciilered to 
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and the cOlwh!;:;i':"llS logically deduced, that is all that could be 

demanded in order to place them on I.. footing of perfect 

equality. Both would be systems, neither would be sciences; 

and ill place of two such systems coinciding, it would Le quite 

wonderful if they bore the slightest resemblance to each other, 

even if the circumstances ouL of which they arose exhibited the 

closest analogy. But with the sciences which have nature for 

their object, and wiLh the nrts which rest upon these sciences, 

the yery reverse is the case. If the Chinese had a system of 

heraldry resembling ours, it would be as wonderful as if we 

were accidentally to fall 011 thc letters of their alphabet, and the 

mad:s on fhei.~· tea-chests, 01' if we were to find them playing 

our game of whist. But if the Chinese had a science of geo

metry diflcrent from ours it would be 110 science at alL If they 
• 

measured the earth by it tluiir measurements would be incor-

rect. If they built houses in nccordance with it they would 
• 

tumble down. And so of their chemistry, of their physiology, 

nnd their psychology, at least to the extent to which tl!e bodies 

and souls of Chinamen resemble those of other human beings. 

Now it is the same with their jurisprudence. Their positive 

law differs from ours, 110 doubt, very widely in its special 1)1'0-

visions; but these differences arise whoUy fI!lm two cnuscs, 

·viz., (a) En'or 01' imperfection in their conceptions of natural 

law, 01' in ours; for though llutural law be infallilJle, all human 

intel:}lretntions of it are subject to many errors; and (b) differ

ence of circuIllstances, which necessarily varies· the menns by 

which the samo pl'inciples, 01' natural laws, are realizable in 

different places, 01' at different timcs. Still, there are certain 

invariable conditions of buman life, such as the relations and 
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the limits of power, nnd, ConSc<lllcntly, of l'ight, the necessity of 

mut.ual nill, the relations of the sexes, &c., which communicate 

certain features of resem hlance eyen to the positiye rules l)y 

which the Jaws of nature are l'eali7.ed in diO'erent cOllntries. 

Such laws, in short, differ in proportion to the extent to which 

they nrc the result of diflcrences of original genius, 01' of stages 

of intellectuai nnd moral development in the }leople, 01' of 

climate and other conditions of inanimate nature; they approxi

mate in proportion to the extent to which t.hese circulllstances 

nre ftssimilated. 'Yere i:ho gcnius :uHl tho circumstances of two 

nations the f::tllle in all respects, allli their laws perfectly 

adapted to thelll, these laws would bo illentical in their minutest 

details. It is a profound saying of Kant,1 though lIGt, as we 

shall see hereafter, consistent with the distinction bet ween per

fect (l)ul imperfect obligations which he has adol'tell, that "tllCro 

can no more he two decisions in the same case than there can 

he two strnight lines hel \' ~en the same two points." As wo can 

only lta\'o a right line, and a C1'00],:cl1 one, so wo can only ha\"o 

a right decision and a wrong ono ; whereas, a case which has 110 

decision is as inconceimble as two points between which 110 

Sh',light line can bo drawn, 01' as a circle which has 110 centrl'. 

It is all elo\'ating thought 011 elltering on tho practice of 0111' 

profession, t1mt there if; thus IlO case that can be pl'('sented to 

us so lmmble or insignificant that it may not be so decilled 

as that we shnll he entitled to say, with Kople1', that wo 1Ia\'0 

" thought God's thoughts after liUm," 

5. Though ncecssCl1'ily o;isicn! awl discovcraLlI', J1osilh'c lal("s 

'1lC'ilCl' have been, and J1robably never will bc, pcrfect!!! discovered. 

1 Jlclapltysic of ElMes, Selllple's trailS., 11. 222. 
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Thc truth of t.his proposition I'csults only too plainly, from the 

existcnce of that disturbing and bewildcring elcment, which 

ill our mornl nature wc recognize as sin, and in our intel

lcctual nature as inlpcrfectioll. Wby we cannot discover a per

fect law, evcn WhCll we seem to possess all thc elcmcnts of 

knowlcdge and rcason, 01' obcya perfect law when we seem to 

be conscious both of frccdom and of will, is as great a mystery 

as, but not a greater mystery than, why we cannot draw a pcr

fcct linc 01' describc a pcrfcct circlc, though we know, and can 

dcmonstrate, the conditions of perfcction ill both. But the 

impossibility of discovering, 01' of obcying, l)crfect laws, is no 

greatcr argument against making principle the guide of our 

lll'actice. and bringing positive as nearly as possible into con

formity with natuml law, than the impossibility of making 

perfect lines or circles would be an argument against making 

our stmight lines the shortest distance wc can discovel' beLwccn 

the points they are intended to unite, or all the radii of om' 

circles as equal as we can. 'Ve cannot tell how near it may 

consist with the scheme of the Divine govel'llmcnt that cithcr 

the indivi<l',<!!, or the race, should, in this lifc, appl"oximate to 

complcteness, either of knowledge or of obedience, But om 

ignorance, in this I'espect, necd cause no ilTesolution to beings 

whose nature does not ccasc to remind thcm of the rule of lifc 

in its bl'oader aspects, or set limits to the cxtent to which thcy 

may tmce out and conforlll to its minuter presCl'iptions. Thc 
• 

law of action and reaction, of which our extmYagant and 011C

sided tendencies, and our consequent reformatioIls, and revolu

tions, and reforlll bills, and party strifes, and party victol'ies, 

are humiliating and degrading manifestations, is, to all appear-

• 



, 

OF TIlE LAWS OF NATURE. 199 

ance, just as inseparable f!'Olll national life, as transgression and 

repentance nrc from individual life. History holds out no hope 

that the upward progress of humanity will eyer be otherwise 

than intermittent and indirect. But if there be any lesson of 

encouragement that hfstory teaches at all, it seems to be that 

the experience which JUen pUl'chase at so fearful a cost is never 

wholly lost by them, as a. mce. The uhimate identity of know

ing and being asserts itsC'llf more aud more. Though the !tn

dency to act on half truths nc,'p,r disappears, the opposite reasons 

begin to tell 800ner, and rcaction takes ii11l~e nt ,1m earlier 

l)e1'iGd, at each successive stage of the life of n progressive 

2)00ple i and cvcn where an individual nation has run so far 

into excess as to render its continued advance, vI' eyen exist

cnce impossible, its fate is more readily recogniztld as a warning. 

and its story as a contribution to that slowly aeculllulatiug mass 

of recognb.ed truth and realized knowledge which is power amI 

1)1'ogr058. 

CHAPTER IX. 

OF TilE LAWS OF NATUUE, OR PRIXCIPLES Ol~ JURISPR{jDF.XCE WHICI! 

ltESUL'l' }'UO)l TIlI~ lImll\J.~ lllGUTS A...'W DUTIES WlIICIl NATUm: 

ImVEALS AS IIACTS. 

Crt) Alllmm(m laws m'e dcclamlory. 

The first great principle of jurisprudence, and that to which it 

o\\'es at once its sacred and its scientific diameter, is detel'mincd 

by the neccssity undcr whic:h we have seen that our nuturc lies to 

accept itself as right and to seck its o\\'u realizatiou.1 I cannot 
1 AlIle, pp. ·12, 43. 

, 
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state it better than in thc golden mnxim of the grentest of our 

own statesmcn, which I hayc adoptcd ns n motto to this work 

The passnge, as it whole, is so instructive thnt I shnll quote ·it 

at length. "It would be hnrd," says Burke, I< to point out any 

error more truly subversive of all the order and Lenuty, of aU 

tllC pence and happiness of human society, than the position that 

any body of men Ilnve a rigllt to mnlm what laws they please; 01' 

that laws can derive any uuthority whatcyer from their institution 

merely, and independent of the quality of their subject-mnttcr. 

. . . . Allll7tman laws m'e, proJ1el'l!} speaking, only declamlol'!}. 

They lIluy aIter the mode nnd applicntion, but have no 1)ower 

, over tl,e substance of original jllstice."l 

As Ii ',"s are inferences from powcrs and rights,2 existing in 

wider 01' n(~!l'owcr spheres, it is obviolls thnt powers and rights 

Cml1'ot owe t,heir origin to laws. 'We Imye seen that out of the 

original pO"'el'S and rights whiuh God hestows on His creatures, 

new powel'S ,11.nd consequent rights mny he e\'ol;:ed by their fl'ee 

activity, These new 1)0\\'e1's and rights llllty aSSllme the form 

cithel' of inC1'cnscd personal capahilities of action, 01' of ~ncreascd 

dominion over extel'llal ohjects, and the latter more especinlly 

mny be transmitted and inherited.3 On the other hand, a pro

cess of retrogression lUay llUve been in operation, and tllC indi

vidual 01' the COIl1JlUmity may have dwindled, may have become 

less of an individual 01' less of a community than at a previous 

period. In either case, and in all similar cases, it is obvious 

from the necessary relation between power and right, that at 

each step, whether of progress 01' l'ettogl'essioD, existing powers 

1 Trads OIL tlte Popery LatCS, cap. iii. part i. 
I Allte, p. 190. ~ ~1111r., p. liS. 
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are the sources of existing rights, that t hey men~ure their extent, 

and assign tho limits of their recognitioll, whether thnt rccogni. 

tion be effected iuternntionally by treaty, nationally by statute, 

01' individually by judicial sentence. 

Keeping this fUlldamental principle in view, yon will at ollce 

perceive the absurdity of the popular belief of the prevalclIce of 

which eyon in professional minds I too many instances might he 

given that rights nre "confcl1'ed," "constitutc!l," "lJIodified," 

"limited," "adapted," nllll even "altCl'cd" hy law. 1"01"1I1ally 

of course, the thing may be done; because anything may be 

enacted. But the effect of such nn enactmcnt is not to change 

rights, but to outrnge them; not to declare lIew truths, but to 

1 "TJwnton, ]n~!Q1'Y, l'P' !l!l, 100, ]0·1, 105; Philimore, \'01. i. p. 21, llIl<lllfnlli. 
festo ofGr~nt Britain II) Hussin in liSO, which he '1I1otes. In slIch cn~cs it is IIlwoys 
difficult to distinguish lJl'tw!'I'1I h,ose wl'itillg olld {'ITflIWOUS thillkillg; Lut the 
former in the out hoI' is too likely to h~eollle the IlItt"I' ill the n'lItlrr. E\'('II (jl'utius 
is by 110 menns 50 careful os could be wish!'l!. As nn instullce take the t:ulldu,lill~ 
sentence of SI'C. ·10 of the l'I'O/(' omrna. In thnt passai(': lit' spl·aks of a Idl .. l .. f 
lnw " Quoll ex e~rtis prillcilliis el'l'til IIrj:,'1l11len tlltione .ledud non I'otest, I't tallll'n 
ubiqlle o!J5Cr\"lItlllll appnret, sC1IUitlll' ex \'01 II II tate lil"'l11 (lI'hllll hubl'lIt." The 
only hYFothesis 011 which tltis passage is I'l·condluhll· with tlw general prilll"il'!t: 
tlmt uIll'osith'c Inw is necessnry lIud tlecllll"/ltol'Y is, thllt Gl'otills is here sl'cllkill~ 

of lIIerc ennctctllnw which hns lililell to rcalize the IlIw of nllturc. But thnt slIl'h 
is not Ilis lIIellning is pillin fl\')1II the fllct thnt he :;:tys the la\\' of which hl' is 
spenking is of II kiud thllt is ubiqllc of,sL"rl'atltm. In IItllting, then, thnt t1ll'rc i~ 1\ 

species of purely \'oIlIntlll'Y law, ex vul1mt({lc iibe/'(( Or/IIIJI, which is ubi'll/I' 0"81'1" 

'!:aillm, onll which rests on llO certain 11I'incil'lcll, and in sl1l'akin~ of this illS 
'rolllll/ariulII in other pnssnges, c. y. i. i. ix. 2, IInli i. i. xiii .• this grcnt ilion has 

. not only fOI'sotten, for the IIIOlllent, t1w nntural basis of juriSpl1l1lcllce, hut has 
• 

contmdietet! his 0\\,11 doctrine, ns set forth ill sec, 12, 15,16, li, of the /'ro"'~,o. 
,nella· nml elsewllerc. Volllntnry lilli', in tllis sense, woult1 lIot he the "grallli. 
child" (scc. 16), but the bustard of nntlll'lli law. III the IIIl1in, flludanll'lItlllly 
nntlsllbstontiolly, tlte system of Grotius is both S:lIIlJcllll:d consistellt ; IJllt ill shllly. 
iog him we must be IIch:~tetll,y tbe scntimcnt with which he himself approached 
Aristotle: "Nobis prol'ositllm cst Aristotelel:1 maglli facere, sed cum en lillCrtuto 
quam ipse sibi in 8U09 nl(lgistros, veri titudio, i:ldulsit" (l'l'olc!I. sec. 45). 
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proclaim falsehoods. The VOP.lp Ka'\OI' I'D/lip IWKUV is an aspiration 

not ouly after the unjust, bd the impossible. 

The inflexible and universal character of what, in internn

tional law, is known as the de facto principle, will be best 

illustrated by bringing it in contact with speciulrclations, and 

mentioning a few of the directions in which legislation, by 

attempting to set it at defiance, has caused an antagonism between 

enacted and true positive law. 

(b) Law cannot constitutc, cxtc1ul, 01' circumscribc a J1l'~p1'ic

tm'!J ,·c/ation. 

That l)oSsessioll is "nine points of the law," or, in other 

words, tlmt it constitutes the prima. facie title to possess, is r.. 

maxim common to popular speech and to every dellartmellt of 

positive lay::. 

The object which the thief has stolen is presumed to be his. 

till previous possession has been established by another, to wholll 

the presumption of pro})erty io3 thus transferred. 

The illtruder call only be ejected by a previoils possessor, 

whose title the law declares to be preferable. 

The law of prescription, by which questions of previous title 

are excluded, is oven a stronger illustration of the de facto 0rigin, 

and consequent declamtory character, of jurisprudence, iuns

much as it l'ests on the presumption, that after a limited time. no 

other proof of property can be equal to actual possession. 

In like manner, ill public intel'uationallaw, de facio existence 

as a state is the ground of de jU1'C recognition. whilst in um11)

propriated territories actual pos3cssion amI use must precede a 

claim to exclusive title as against future occupants. llapcl' 

titles, such as the Papal Dulls of other times, are now repudiated 
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as ,j.Jlations of natural right, on the ground that they are dcsti

tute of the fundamcntal elcment of fact 011 which right reposes. 

l~\'en partial occupation, such as that of mlYagc and scmi-civilized 

nations, is held to coufcr nn exclusivc right only with refcrcnce 

to territory "'hicll is actually occupied industrially, aIllI 110t 

simply wamlercu over, 01' occasionally rcsortcd to nd hunting

ground or pasturnge. It is on thc same gl'ound that paper 

Llo~kndes have bcen repudiated by neutral states.l 

Such are n few of tho most ob\'ious, though not by nny means 

of the most indis}lUtable instanccs of the dcclaratory character 

which belongs to all true legislation, and to all real positi\'c law. 
.... . • . "1\ t' t . It IS oy !l. mOl'c consist€n" ah.lcrence ~o, ana !1 more ex CIIS1VC 

npplication of the de facto principle alonc that legislativc pl'ogl'PSS 

is possiblc, and there arc fcw lcgislativc difficu1t.ies to which we 

cannot, by its means, pcrccivc thc possibility nt least of a theo

rctical solution. I have spoken elsewhcrc:! of its applic"tions 

to internationnl legislation, by the abandonmcnt of thc two 

errors of permanence aud equality. Let us here advert to the 

most delicate of all questions of internal legislation, viz.: 

Wllethel' any, and if any what, limits may justly bc sct to 

the accumulation and retention of privntc l)ropt~rty? The 

principle that thC'l'c is no right which does not arisc froJll, 

and continue to depend upon, powcr, and consequently that. 

law cannot carry n. proprietary rclation beyoild thc bounds of 

it.s possible exercise, which decides this question in the case 

1 "SoleJnn Dl'clatntiou" of Pnris, April 16, 1856. 

, RCl'l1.C de Droit Illtcr/!atjwa/, ISil, :;\0. I ... Proposition d'nn COlIl{res 
international, base slIr Ie I'rilll';pe de facto." TmIL~acliu/l.~ (If tllC R"!/,,l Soddy 

of E!lilllmrgll, \·oJ. xxh·. 156';, "011 till' "pl'Jicatioll of the l'rincil,le of rclati\·c or 

pruportional Elll1ulity to Int/mlUtiollal organization ... 
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of the savage, is equully sound, though of far more difficult nppli

cat.ion, ill the case of the civilized mun. That alone can be 

dt'clw'C(l to be his which is his, and that alone 1'S his which he 

Il(u; made, and continues to make, llis. As law can neither in

creuse nor diminish the faculties which God has givcn him, 01' 

which he has developed, so ncither can it assert or vindicate for 

him rights which are in excess of these fSlcuIt.ies, ami which he 

cannot exercise. To create rights is as impossiLle as to create 

tho individual in ",110m they inhere, to add a cubit to his staturo, 

or to raise him from the dead; and to declare rights in excess of 

his faculties is simply to declare what is not. nut the powers 

and faculties Loth of individuals and communities increase as 

civilization aclvanc(;s, or rather, ch'ilization consists in the in

Cl'ense which takes place in these powers and faculties by means 

of their exercise, A civilized community, 01' (l. cultivated man, is 

thus in a condition to use and enjoy objects, which in the hands 

of undeveloped communities, or individuals, are mere useless 

tools, The powers of nction and capacities of enjoyment nnd 

suffering of the latter are mainly physical; whereas those of 

the former, without ceasing to be physical, arc ill a still gI'eatcr 

mcasure spiritual, arising from the intellect, the imagination, 

the taste, These additional powers and capacities are, in reality, 

new elements of life, and they become additiollal sources of 

rights over external objects, which it is the function of legis

lation to asccrtain, to declare, to viudicate. 'Vithin the same 

community the rights of those who are 1110re or less gifted by 

nature and developed by education, stand in precisely the same 

relation to each other, in kind, as the rights of the superior and 

inferior, or of the eivilized and savage races of manldnd. Even 
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, 
if lhe snme meaus of cuH.UI'e could be placed within the reach 

of all, men's powers of availing lhelllseh'cs of it diller so widl'ly, 

that, relatively at least, the barharian, like "the POOl'," we t;hall 

" have with us always." 

Now, whenever the extel'llalmeans and appliances of cncrgiz

ing ill accordance with naturc, in thc case of iudh'illuals, of 

classes, or of conUllllnitics, are at variancc with their puwers nUll 

capacities of so energizing, there legislath'e actiun is called for to 

bring right into conformity with fact, and posith'c into harJlluny 

with natlll'allaw; and to the extent to which the facts call be 

measured, the rights lllay be llefilletl. The spccial rights being 

dependent on the special, i.c. the local and tcmporal faeLs, and 

variablc with them, can llCyer of coursc find cxpression in any 

gencral or permancnt forlllula. nut whcll the gencml rigllt:.; of 

lllllll(mity of whir-h the de facto principle is thc cxpressiun, IIrc 

brought in contact w,t with the local and temporal, lmt with the 

gencml aud permanent facts of humanity, these tlll'ee general 

l)rinciples stand out for thc guiliancc of legislation. 

(1.) All mell being Cfl\!!,llly men, amI as such capablc of 

energizing humanly, i.c. of using and enjoying the means of 

human existencc, nrc equally entitled to use allll enjoy thelll. 

Bn.t the means of existing humanly, wc ha \·c secn,1 inclullc 

the means of devcloping humanly. This principle consclIllcnlly 

brings compulsory taxation for the support and educati(lll of the 

poor, within thc sphere of justice, and to thL') extent limits the 

exclusive rights of properLy. 

(2.) All mon not being equal men, nrc not capable of energiz

ing equally, i.e. of using and cnjoying the lUeaus of human 

1 Ante, p. li3. 
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• 
exist.ence to the snme extent; aU men, consequently, arc not 

entitled t.o the same means of energizing, and a legislat.ive enact

ment which should attempt to bring about an equal distribut.ion 

of menns would sin ngninst nnturc by wasting her gifts in two 

directions. 

1st. It would deprive those wllOse powcrs were abo\>"' the 

average of humnnity of menns which they were cnpable of using 

for the common benefit, and would thus cause a wnste of power. 

2(Z. It would confer on those whose powers were below the 

average of humnnity means which they were incapable of using, 

and would cnuse a waste of means. 

Natural law, then, which is the ideal of economy as well ns of 

justice, demands that a proportionate relation shall be main

tained between means and powers. 

3cZ. No man being more than a man, and man's powers both of 

action and enjoyment, even when developed to the utmost, being 

confined within very nalTOW limits, his right to the menns of 

energizing are necessarily limited both in extent and in duration. 

This prinqiple wl.mants legislative interposition to prevent thc 

indefinite accumulation of property in the hands of single indi

viduals. This may be effected in various ways, e.g. 

1st. By enforcing the partition of property amongst the 

children of the family. The cie facto principle by no means for

bids either a. law of primogeniture, or the legal preference of 

males to females; but it brings both within the scope of the 

principle of preserving the proportion between rights and powers. 

We cannot accumulate the whole powers of a family in a single 
• 

son, 01' merge the powers of women in the powers of men; so 

neither can we accumulate or merge their rights. But as the 
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presumption of fact is in favour of the powers of the eldest son 

exceeding those of his youugcr brothers at the period of the 
• 

father's death, and of those of the hrothcrs exceeding those of 

their sisters, it is ill accordance with the elt' facto principle that 

the law of intestate succession, at all events, which must pro

ceed on such assumptions, should prefer them, The extent of 

the preference is a question of fact for which natural law ofrers, 

of course, no solution. That it will be grenter in rude amI war

like than in civilized and peaceful times is obvious; but resting, 

as it docs to some extent, on permanent fncts of age and sex, it 

can never be wholly abolished. 

2cl, In the absence of children, unlimited legal rights may IJe 

obviated by a compulsory distribJ~tioll amongst collaterals, 01' lly 

the adoption of the Crown, 01' the public, as joint IICi1' with any 

indiddual whom the deceas(vlmay favour. 

The practical difficulties w: lich st..1.11(1 in the way of eyen an 

approximate estimnte of the amount of means which lIlay be 

really possessed nnd employed by a single individual, fOl' the 

purposes of humnn life, nre so great as in general to bave dis

couraged mode1'ulegislators from attempting to realize a principlf', 

an inconsidernte npplicntion of which would lend to many of the 

evils which in former times nttended those sumptuary laws, tllc 

object of which was to prevcnt Wft:;tc in thc direction 1I0t of 

accumulation, but of expenditure. If we reflect, however, on the 

marvellous rapidity with wlJich wealth accumulntes after it liaS 

passed the bounds of possiblc enjoymcnt, and the tendency 

which it has to become a burden nnd n. snure to its nominal 

possessor, and It source of COrI11ption to t.he society which it 

ought to fcrtIlize, we shall sec the advantage which might arise 

• 
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in the em bodimcnt in nctunllegislntion of the principle of the su b

jective limitation of right-s. That legislation from the subjectiYll 
• 

side, which should definc the rights of the 11oSSeSSol', would be 
• infinitely less dangerous than legislation from the objectivc 

side, which should declare the apparent rights 01' interests of 

others, is plain enough. Absolute spoliation could scarcely occur. 

Still the tas]~ of framing such nn enactment is too delicate to 

render it probable that it will evcr be satisfactorily performed. 

The tendency of a democmtic legislature unquestionably woulll 

be to take cognizance all but exclusively of mere physical 

powers, and thus to bring about an equalization of wealth which 

would deprive the spiritual life first of individuals, and t:h~11 of 

the community, of all menJJ3 of support. l Like so many prin

ciples of natural law, the principle which limits the accumula

tion of llleans to the physical anel spi.ritual powers of enjoy

ment, though it lllay be enforced, is one which will be far more 

easily amI safely l'calized hy men in their individual and 

domestic, than in their citizen capacity. In this sense the task 

is one which is almost whollr in the hands of the class whose • 

ultimate intCl;ests call so manifestly for its performance, that 

private action, even at the sacrifice of n. few dlCl'ished traditions, 

ought not to be hopeless. No substantial loss uf physical el1jt:.y

mont 01' social consideratioll wouM, I believe, be demanded by a 

voluutary l'edistribution of wealth, which would remove all force 

from the argument that n. waste of means l'esulted from the aCCtllll

ulation of pl'Opel·ty j whilst by increasing the numbers of the cuI

tiyuted classes, n really tl'ltstwoltby barrier would be crected 
• 

1 The ulmost totul indifl(>rence of the Il'gislnture of this country to the interests 
of the highcl' educational i\lstilutiolJ~ is already nn inuication (,I: this tClulcncy. , 
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against those barbarian influences from within, "hich, at the 

present time, endanger the upward progress of humanity far 

morc seriously than any bm'bariall aggression from without, 

and against Wllich the weapons of 111cre physical warfare ullcr 

110 protection whatever. I fully admit the difi1culties which 

cling to all qucstions of degree, but still, if we take a few 

extreme iust~llces, we shall see that even these dilliculties, like 

other things, have their limits. There are bouuds beyond wldeh 

they cease n1t(lgethel', and these bounds may be l'eullered morc 

definite by careful 8tudy of the circumstallces ill which we seek 

to impose them. 

'Vhen nr. Hole, in his beautiful Bool.; about Roses,l says

"Trop u'est pas assez; and if I had N ottinghamshil'c full of roses, 

I should desire Derbyshire for a lmdding-grollud,"'·" we can see 

that he is speaking :is a rosa-lllaniac fully CQllscious uf his 

infirmity, and we nrc as little led astray by him as by Bcau 

Brummell whcll lie said that, "with strict ecollolUY, a young 

gentleman might dress himself for a thousand It year." 13ut 

such illustnl.tiolls prove only that there arc limits to w]lat 

may be mtionnlly desired, or sanely expended, by reducing the 

opposite proposition (t(lllbs/t1'(lltl1~. Let us try whether wc cannot 

come somewhat nearer to the point at which use ceuses anti waste 

begins, and tlms tUl'll the 'l:tiIitnrian principle to its true usc,

that, namely, of guiding us to the means uy whiclllluturul law is 

realized. 

A lllall, foJ' example, in addition to providing for the requil'C

ments of his position, as a mall amI a citizen, muy purchase all 

estate of moderate dimensions, for the gl'tl.tilic(~tiou of hi:; tuste, and 
1 "9 p. u_. 

o 
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the indulgence of his pleasure. If no vested rights opP,)se him, 

he may evell clenr it of its inhabitants, and turn it into a llUrk 

01' a deer-forest., because these are forms in which he, or his heirs, 

may be presumed to be capable of really enjoying it and exer

cising the rights of property over it. nut Nimrod himself would 

JJnve no claim to depopulate eyen so small a country as Scotland 

01' Switzerland for sporting purposes; and if a modern millionaire 

were to a'Lsorb n single county 01' !l. single canton for llis pleasure, 

01' indeed under any plea of occupancy, and attempt to give it 

permanently the character of a single possession, he would cer

tainly evoke feelings, and probably provoke l1lenSlU'es of a kiud 

which would be vcry prejudicial to the culth'utetl classes, and 

ultimately to civilization. When we pass limits which, though 

they cannvt be absolutely lllay be relatively defined, the earth 

can be no morc appropriated than the ail' or t.he sea. It then 

becomes a ?'cs publica, and any attempt to establish rights of 

property over it will be scol'lled as a failure, amI resented as nn 
•• • lIlJushce. 

In a l>I'ecisely similar manner the de facto principle assigns 

temporal limits to rights of property. After the lapse of a few 

centuries, or cven generat.ions, permancllcy, WhCll npplied to 

human rights, becomes as unmeaning Il. word as infinitude. We 

transmit to out' descendants, or to those whom we adopt in their 

stead, the conditions of physical nnd spil'ituallifc and develop

mcnt on the same title on which we transmit life it.<;clf.1 But 

our dcscendants will be lost in the crowd of humanity that is to 

come after us, 1\S our ancestors bayc been lost in the crowd of 

humanit.y that came before us. The longest posterity, like the 

1 Ante, p. 1 is, ct SCI]. 
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longest pedigree, will have its limits, and when t.hese limits are 

reached, the basis of fact, on which the right of transmission 

rested, will be 105t. The right, consequently, must be held to ue 

nOll-existent, or rather to be transll1ut~,l into some new right in 

harlllony with the new fact which has been generated. III 

declaring the existence of this new relation between right anti 

fuct, there is manifestly no interfer(:i~ce whatever with the 

oJ'ig-innl right of property, because thnt right, in its original furlll, 

lilts ah'eady perished. Here, as in tIw furlller casc of the limita

tion of rights in point of extent, questions of fact of the most 

delicate kind remain for the solution of the pmcticallegislator; 

hut the abstract. fOl'mula of legislation plainly is tIl is-

So long ((S, (/ud to lIte fllil (,dent to 1dticlt, lite jads on 1C/tiCli, 

1'liJMs of j1ropcrly1'Cst 1'{,l11ain 11 II clucngcd, time 1'iyllts ((1'C 1'lwio/ab/c; 

bllt no [oliger, anti 110 jarlllC1'. 

The right which A transferred to 13 not ueing an absolute and 

unlimited, hut a relative, conditional, und limited right, B's right 

will ccase, 01' change its character, when the condition fails, ur 

the limit is rea~hcd. 

Of te!!!pc!'lll limitations of rights arising ont of thc de facto 

llrinciple, we 11a,"c 11~:lJ1Crons examples in positivc legislation. 

Whcn rights of prolwrty are limited or rcsumcd, as is saitl, for 

1'Ilulic purposes, c.g. fer the con~~.·:llctioll of n rail way, the true 

I heol'Y of the tmnsactiOJ. is, II,}:' that the indivitlual has lJccn 

dcpl'ired by law of a portion of what belongcd to him, hut that 

his right was all along limitcd 01' conditioncd 11y the necessity of 

enjoying it as it memuer of the community, nud that it can uc 

60 enjoyed now only under the ndllitioual lml'llen, 01' lICW con

dition, which the law declares. j-'rolll the first it held ill g)'clItio, 
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50 to speak, a contingent subjective limitation which has now 

emerged, and which has its counterpart in an objective right 

on the part of the community to enforce a sale for public 

purposes. 

Precisely on the same principle, charitable and educational 

endowDlents are lllodified by the legislature. 'Vhen they cease to 

fulfil their object, the rights which centre in them haye no louger 

the basis of fact 011 which they originally rested An endowHlcnt 

for the benefit of slaves, 01' for the support of an establishe~l 

clmrrh, becomes inoperatiye on the abolition of slavery or the 

disestablishment of the church. In all such cases the legislaturc 

lllust look not to the immediate, but to the ultimate object which 

the testator 01' benefactor had in view, and this it will effect hy 

ascertaining the new facts and the consequent rights which Illwc 

arisen. The llrotestallt Chmch of Ireland was established, and 

many bequests were made to it for objects which were not found 

to be attainable by its means. These bequests were thus in the 

position of legacies, with conditions attached to them which had 

proved to be impossible. That fact being ascertained -if it was 

ascertained, and l>arliament having declared the Established 

Church itself to have ceased to exist., on the ground that the 

conditions of its existence had failed, all future rights which 
• 

wonld have contiuued to spring from it were declared to be no 

longer emergent in their original forms. The rights of present 

incllmbents, on the other hand, were sustained, on the groullll 

that tlle conditions 011 whicIl they accepted their offices remaincd 

uuo.lterecL The only respect in which the recent disestablish

ment of the Protestant Church of Ireland diffcred from the 

dismemberment of the Homan Catholic Church o.t the Rc?()l'D1a-

• 
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tion was, tlmt the establishment of the Irish Church was held 

to have beeu an error, 01' an net of injustice fl'om the first,

the facts never having warrnntcd the rights which had been 

legislatively affirmed, and the institution having rested on 

enacted, and 110t on natural posith'e law. 1 But the el1'ect of the 

two measures on private bequests was precisely dimilar. The 

He formation rendered half the founders' wills in Oxford 

obsolete, and Christianity must have swept away those of the 

pious donors of lleathendolll still more extensively. 

\'alidity of which hall been recognized for ages, were repudiated 

on the ground, not that they were bad originally, but that they 

would have been bad had the circumstances of society hecn 

what they had become. The same effect would have been 

followed had the donors or the founders lived; for no enelow

meut by a living man would now entitle him to have masseR 

said for his soul by the Fellows of an Oxford college, or a temple 

of Venus built alongside of a }·'l'e<J-kirk. The case is analogous 

to that in which a change has taken place in the valne of mOlley. 

The powers on which the rights were founded are the mOlley 

which the testator willed should be paid for them. 1311t if the 

money for which they were then procurable no longer measures 

their valne, to force the present possessors of the commodities, 

supposing them to exist, to give them for the same sum, would 

not be to vindicate the rights of the buyer, hut to invade those 

IOllr Edinburgh llOspitllls, in this respect, were in the SlIlOe position ns the 
Established Church of Irelnnd. They never fulfilled the professed objects of tlll'ir 
founders. The ense would be dilfcrcn t if it werc Ilro)loscd to (liscstllblish tlle 
Church of Englnllll, or the Presbyterian Church of Scotlllnd. 'fhe plea would 
then be tllnt of II tcmpore nllltnntur, 1I0S et (thosc 11']1001 they once benefited) 
xnutaxnur ill iIlis." 
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of the seller. This remark suggests another illustration of the de 

facio basis, and consequently of the declaratory character, of law. 

( C) La1/) cctnnot fix a In·ice. 

rolitical economy first became a science when it was acknow

ledged to be a statement, not of the ingenious devices of mell, 

but of the laws by which nature, independently of human con

trivance, regulates the relations of trade, or, in other words, of 

the acquisition and transference of wealth; and it is to the 

frankness with which political economists have accepted, and 

the fidelity with which they have acted on the declaratory or elt' 

facio principle, to which all true scientific inquirers owe allegiance, 

that we are indebted for the snperiority of the department.s of 

our practical jurisprudence which fall within its sphere, to those 

by which the relations of the citizen, and even the status of the 

individual are governed. 'Vhilst we have been "making" 

political aIllI social laws, we have been contented to discovor the 

laws of trade, and the consequence has beell that, whereas ill 

the one direction the necessity of unmaking what experience 

had repudiated has o,l1sorbed more than half our energies, and 

there is still the widest divergence betweeu different C0111-

lllunities, in the other a system bas been developed, which has 

met with so wide an acceptnnce as to have brought mar,!:iml 

almost to the condition of a single family. But mercantile 

legislation had not always the guidance of this monitor; and 

in former times nothing wos more common than to fix the 

prices of commodities, including labour, by law. The price of 

a commodity is the right to the commodity valued in money, 

or, in other words, the pecuniary mefl.sure of the right. Now 

it is plain that a law which declares the right of the pos-
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sessor to be measured by the price, 01', in other wOl'd~, gives 

him nu nction for whatever he cnn establish to be the value of 

Ilis cOllllllodity, gives him his clue (his SllIl11l), nnd determines 

his naturall'elation to others with reference to that object. But 

if a nominal price be set on it, 01' a right in it to be "constituted 

by law," different from its mnrket vnlue, a. wrong is dOlle, either 

to tlle possessor and possible seller of the cOllunouity, 01' tu 

the rest of the community. If the price assigned to it be 

below its market value, the possessor is robbed of the difference; 

if it be aboye the market "alue, a monopoly to the extent of the 

difference is created in his fayour. nut in neilher case is the 

renl value of the commodity changed, 01' the right of its posse!;sor, 

of which its value is the measure, affected by the arbitrary price 

which has been fixed l,y the law. Such a lnw, it is true, may 

be enforced, 01' what is far more easy. the parties defrauded by 

it may be punished for its evasion. nut it call 110 more become 

a law, in the genuine sense in which alone positive laws fiud 

their warmnt in nature, and take their place ill the science of 

jurisp1'l1dence. than the arbitrary price can become the real price, 

in accordance with the scicnce of political economy. 1'u 

put it 011 a footing of equauty with a law which declares that 1 
I 

~he seller shall have the real value of his cOlllmodity. 011 

the ground that it has been enacted by a competent authority 

from some fancied Illotive of expediency, is i.o separate law fl'oll1 

justice altogethcr, and to fall back on the old fallacy of the vap.lt' 
\ ., , 

Kai\OV Vop.(~ KaKOI'. 

All legislative en-ora are not equally abslU'lI, and a law fixing 

a price for a commodity at variance with its real value, or declar

ing all men to bo equal, a~ variance with the facts both of naturt'} 
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and society, is not so manifestly ridiculous as a law declaring 

that sweet shall be bittm} that black shall be white. But aU 

laws which set the facts of nature and the arl'l'angemcnts of 

Providencc, with their legitimate consequences, at defiance, arc 

equally at variance with the principles of the science of juris

prudence, and for this sir:.ple renson that the object of that 

sciert.;t} is not to redistribute God's gifts according to any prin

ciple, eithcr just 01' unjust, but to discover and to recognize 

t.he distribution which He has made. 

CHAPTER X. 

OF TIlE RELATIO~ DETWEE~ LEGISLATIO~ AXD JURlSDICTIOX. 

Tlte junction of tlte jllclgc, as such, is limitcd to tlte intcl1Jl'ctation 

a1ul application of written, 01' conslletlulinary, law. 

Though I have been careful and anxious to bring out the 

impoltance of the distinction which, whon seen ill the light of 

the science of jurisprudence, or with a view to legislation, cxists 

between a positive law and a mere arbitrary enactment, I hope 

no one . ,ill impute to me any such opinion as that the judge 

is emiLUcipnted from enforcing an enactment by what may 

nppear to him to be its imperfection; or even its absurdity. 

The fact that it has been enacted, or is recognised by his 

sovereign, whether that sovereign be an individual or a com

munity, renders it a positive law to him, qua judgc, because his 

judicial existence rests on the hypothesis that his sovereign is a 

1 The IIdJl~ 1':\\lIC'> IId~ '1r1lCpa" of Dernocritus. 
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trn~ illtt:1'{lretel' of the law of nature in the circllmstances of that 

community. It is this hypothesis whieh gives validity to his 

jurisdiction, nnd I1lnces every suitor who asks his judgment 

virtually in the position 01 t!!~ people of Israel when they came 

to Moses "to iuquil'C of God." 1 It is the major premiss, so to 

spenk, of every judgment which he pronounces, and he would 

not only nct illegnlly but illogically if, in defiance of it., he eilher 

exercised his privnte judgment, or !uTogated to himself the 

fUllctions of the legislnture. 

But whilst his duty, as the official representati\'e of the 

sovereign will, is clenr beyond 11.11 dispute, it is needless to 

deny that cases may, and do occasionally occur, not only to the 

judge but to the citizen, ill which the duty of tllC individual 

gives rise to most painful hesitation. Ought the judge to 

ndminister, or the citizen to obey, a positive law which the one 

or the otbel' believes to be at variance with the law of llatme 

and the will of God? or ought not rather each of them to relill

quish by anticipation, the one the o111ce, and the other the 

ullegiance, which he knows may impose 011 him such a duty. 

To all generous minds the affirmative answer will at once sug

gest it-self. Clenrly, it will be said, no mnn ought to obey, far 

less to administ.cr, a law which he believes to be wrong. But os 

a warning against basty conclusions, even in the right direction, 

just consider what would be the consequences of such a rulo if 

it were rigorously applied to the relations of any mero man, how

ever good and wise, and any actual, or I fear, any possible 

community of human beings. Human judoDlcnts, being fallible, 

are diverse, not nccidentcJ.l.y but necessarily. That. the citizen, or 

1 Exod. "iii. 15. 
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judge, shoulU sometimes, as an individual, dissent from the 

ruling voice of his countrymen is therefore inevitable; and if 011 

the occurrence of every such difference (If opinion, however 

trifling, he thought it necessary for conscience' sake that he 

ShOlllU viudicate his own views, 01' even decline to accept theirs, 

the "oolsack would be converted into a bed of thorns, and 

human societ.y would be impossible. We should have but one 

social phenomenon to contelllplate, and that n phenomenon with 

which we in Scotland arc but too well acquainted, a perpetual 

hiving-off of minorities ' one ne\'er ending "Disruption." 

It is clearly of the nature of every comlllunity, whether lay 01' 

ecclesiastical, thnt it should set certain limits to the right of 

private judgment of its members; nor will these limits be so 

difficult to assign, in the particular instance, as may at first 

appeal', if, 011 the Ol1e side and the other, it be kept ill uJind 

that their object is not tho restriction, but the greatest possible 
• 

extension of the borders of liberty to all. To pursue this suh-

ject further would bring' us 011 ground which we must trend 

llCreafter,1 and for the present I shall content myself with 

referring to the remarks of Dl'. Lushington, Dean ·Jf the .Arches, 

in the famolls case of Williams 'V. Bishop of Salisbury.2 

The nearest approach to legislation which is permitted to the 

judge consists in the dispensation of wbat is called" equity," by 

which ill its original, though scarcely in its later English tech

nicnl sense, he is underst{)od t{) modify the letter of the law 

to the extent of enabling him to apply its spirit, i.c. to ad

minister justice in circumstances which were unforeseen when it 

1 I1ifra, Book Ill. Cap. m. 
: Murris P. C. Cases, 37i1. 
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was enacted. "~e must guard, howe\"er, against the error of 

snpposiug that in dispensing elluity the jllllge dispenses justico 

of a different kind from that 011 which law reposes. There is 

but one kind of justice; and legal justice and equity, as we shall 

sec IlCrenfter,1 are identical. Something difrerent from law, in the 

sense of common 01' statutory law, he, uo doubt, does dispense. 

But the whole object of his departing from k.~· !.<:: to enable !:hu 

to adhere ~o justice, and this not justice in any special SClIse, nut 

justice of a "higher and finer kind,":! as Aristotle, or EUllemus, 

somewhat misleadingly tells us, but the ordinary justice of the 

case, whid>. the law as it stands has failed to embrace. lie ex

temporiZe!'>, ov~o speak, an exceptiouallaw (1'cjll.'ntinll11t edictulll) 

to meet the exigencies of exceptional circumstances (prollt res 

inci(W), In the possibility of t.he occurrence of cases calling fur 

so il'1'egular a usc of the judicial otlice, 01' resulting in a legiti

mate conflict between enacted law amI the most rccent dis

coveries of physical science 01' theoloJical truth, we hehohl the 

extreme importance (If such a constant revisioll of our ~tatllte 

books, lay and ecclesiastical, as shall at all times preserve the 

harmony between their provisions and the prevailing beliefs of 

the existing generation. It js 'wery far, however, from indicating 

that the binding force of Cl1'oneous law, whilst unrepealed, arises, 

as l\Ir. Austin supposed, from some other ultimate source than 

natul'Illlnw. Up to the moment that au enacted law is repealed, 

it enjoys the presumption that it is not erroneous, in other 

words it continues to be the interpl'etation of the law of nature 

which the community has authorized; and it is surprising that 

J cop. Xl. XII, 
2 Grant, Arist. \". c. 10, note p. 139. 
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Mr. Austin should not have seen that it was to this still 

imbroken link which binds it to the source of all law, the foun

tain of all legislation, that its authority is due. l 

CHAPTER XI. 

OJ!' TilE lIISTORY OF TilE DISTIXCTIO~ BETWEEX PERFECT AXD 

DII'ERFECT OBLIGATIONS; AXD ITS EFFECT I~ GIVlXG RISI-: 

TO THE NEGATIVE SCHOOL OF JURISrRUDEXCE. 

(a) RigMs and duties being tkr:,ugllOllt "CCip1'ocal and eo-c.?:lcn

sive, tltel't: is nCl distinction, il1, princi:ple, bctween one class oj , 
obUgati ms and 0 notlter. 

Our previous ~nquirks2 led us to the result that the duty of 

affol'dbg mutual aid infers, in every case, a corresponding right 

to claim such aid, and that the rights and duties which bind 

human beings to efl.dl "ther are throughout reciprocal and co

(;;xtens:.ve. I hO'ye frequently indicated, moreover, as the obvious 

conseqaence ('Ii'this revelation of our nature, that the question 

what rights or obligations shall or shall not be enforced by 

positive law? is a question, not of principle at all, but of physical 

possibility, or of local or temporary necessity or expediency. 

Wllilst the ultimate objects of positive law, being the objects of 

our existence itself, are more stable than the hills, because their 

variation is unthinkable, the proximrlte objects of positive law, 

though by no means al'bitrary, are necessarily and essentially 

variable. 

1 Austin, \'01. i. p. 234. '.Ante, p. 185. 
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If this view be correct, any attempt to determine thc limits 

and define the ~,ro,'incc of legislation, by drawing a linc of 

absolute and pcrmanent demarcation betwecn what lIlay and 

what may not be enacted, must be abanlloncd as a mistake. 

But bcfore I ask lily l'cntlers to relinquish so cherished and 

attractive a project, there are olle or two idols which, though 

now instinct.iYely shunned by lUany of their former worshippcrs 

in the forum, still hold their own ill the cave, and which, if 

possible, I lllllst displace from their pCllestals. 

It will rcullily be perceived that the doctrine which I have 

suhmitted is inconsistent with the distinction 1)y which rights 011 

the onc hand, and lluties alHI ohligations on the other, lla\'e beell 

dil'ided into two classes, called pcrfect and imperfect, of wllich 

the first are said to pussess, and thc sccollli to w[\nt, those in

herent qualities which wanaut the use uf force to secure their 

fulfilment. 

The distinction, as we shall see immediately, has beeu variously 

stated hy different schools of jurists aud lJIoralisis, hut undel' all 

the modifications of it which do not amouut to entire rcpudia

tiun, it means essentially what I llUvc statcd; and of all tIle 

stumbling-Llocks with which pellalltry has eJlcumbered 0111' 

science, I think it is that which has !)ro\'cd most filtal to its 

progress. 

It is truc that there is n meaning which is sometimcs 

attached to this distinction hy practical lawycrs, to which, 

as it has 110 scientific significance,. ti.f'l'c can he no tJwurctical 

objection, cxcept this, that not bciug tll<: meaning' which was 

assigned to it by auy of thc theorctical \\Titus from wh01l1 the 

practitioners ignorantly adopted it., its use is perp1exing, and is 

• 
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only a confused and roundabout way of getting at a distinction 

which is perfecUy plain, if simple men would 'i;1;'l contented with 

simple words. In the sense to which 1 refer, it lUerely asserts 

that there is one class of obligations which, at a given time and 

place, would, and another which, at the same time and place, 

would not., and ought not, to be accepted as good grounds of 

action in a court of law, without attempting to explain t.he 

reasons which Ip.d to the formation of the two classes. So stated, 

it amOllnt.s to nothing more than the distinction between posi

th'e and natural law, und hI that sense, as I said, my only 

objection to it is that it is needless. But I object to it on far 

higher grounds when I hear it in the mouths of theoretical jurists, 

whell I find it imported into natural law, and when obligations 

are ranged in virtue of it into two classes, differing not in degree, 

but in kind, and t.hat so essentially, as that one of them falls 

permanently without, and another permanently within an 

imaginary line which is supposed to mark off the sphm'e of ethics 

frol11 that of jurisprudence. To say that some obligatioll!,; arc 

more important, or more sacred t.han others, would be merely to 

say, that aU t~:<> transact.i~!:: 1)1 life arc not of equalmagnitutle

a proposition too obvious to be supported by argument, even by 

Puffendorf.l Nor would it be less of a commonplace to assert, 

that SOUle of them, on the ground of their greater importance, 

arc more frequently enforced, or because they have reference to 

external objects, may be enforced more readily than others. But 

J But C\'cn in this respect oblib'lltions continunlly chnnge plnces. In general it 
is n .;. Ire sncfC.l obligation that I should pny Illy debts thnn thnt I shoultl go out 
to dinncr. But supposc th!' debt is nn olllnibus furc which Illy brother hns Ililitl 
for mc, nnd thnt the dinner is a fcast of rccollcilintion to which hc has inviteu me 
after a long cstrnngt'lIIl'nt 1 Qllid jlll'is! 
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to say that one half of them rests on n half dictum of conscicnce, 

and the other half on n wholc dictum of conscicncc, that though 

the obscrvance of all of them 'be right., therc is one half of which 

the violation is not wrong, and that this Ilnlf of them falls hc

yond the domain of justice thcsc are propositions which seem 

to me not only unsound in theory, hut fmught with practical 

dangers of a more than ordinarily serious kind. I t was of a 
• 

.,ystlJm in which this distinction WflS carried out to its legitimate 

consequence, of n complete separation 'betwecn law and ethics, 

that Hugo applied the epithet of a cut-throat cotIe I (Eillc 

TodtschlngmornI), and I shall point out to you instances of its 

effects by and by, which will convincc you that the expression llitl 

Jlot go beyond the occasion. Yet so far is this e)'l'or from heillg 
• 

nn exploded and innocuous one Hint, at n periud compara! in·ly 

recent, it formed, eyen in Germany, the basis of the IH'e\'ailillg 

doctrines of scientific jt\l'ispl'udence, and the only olles wltic:h 

ever Inrgely influenced t.he thought of this country; \\'1 Ii 1st, wit h 

little knowledge of its history, and less perception of its cow;!.'

quellces, it is still adopted antlretailetl by our latest wl'it<.'r5, and 

not ullfmquently actcd on hy our statesmen and legi:;Jatol's. It 

is in virtue of it that n reccnt wl'iter2 has asserted that, ill l'flSf;iug 

from the doctrine of recognition to that of inter\'clIt iOlJ, we 

betake ourselves to n II high and summary prOl!Cdtii<::, whieh lila), 

sometimes snatch n remedy heyond the I'each of law," uf wltich 
• 

"its essence is its illegality and its justification its success;" alltl 

it is in obedience to it that, shrinking from" the fluctuating and 

tl'ackless depths of policy" in which this writer fiuds 110 guitling 

1 Tcnnemnn, p. 361. 

• I U istoril'us 011 !Il(CI'IlUliOIlUl Lal/', p. 41. 

, 
, 
• 
• , 
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1H'inciple at all, our newspapers have advocated Il.nd our Govern

ment has adopted the cowardly and heartless doctrine that we 

may blamelessly withhold our aid fl'om nations struggling with 

oppression, even on the assumpt.ion that it is in our power to 

afford it without counterbalancing loss, 01' even danger, to 

ourselves, 

(b) 'J'lIe attempt to clistingldsk betwecn pClfect and imperfect 

obligations was not unknown to antiquity, 

I cannot agree with 'Yarnkonig, 01' with his authorities, 

when hc states 1 that neithcr amongst the Grceks nor Homans 

al'C any indications to be found of the distinction in question, 

and that it was Thomusius who, in 1705, for tlJe first time 

divided (;~hics into two portions, viz. morals and natural law, 

the first embracuig those imperfcct duties which cannot con

sistcntly with justice, and the second those perfect duties 

which must consistently with justice, be enforccd. On the 

contrary, I believe, that like most theoretical distinctions which 

admit of many practical applications, it was early suggcstcli 

by foregone conclusions whieh it served to justify; awl that 

Ums, in substance at least., it has a place ill the lJistory of 

speculation in e\'ery age and couutry almost fl'om the beginning, 

As regards classical anti'luity, at all events, it is not only 

distinctly traccable in the later stoical distinction betwecn 

the "aO~"oll amI the "o'TopOwp.a,2 but we find that Socratcs 

l'f6"ll.rded it as part of the pl'evalcnt teaching of his timc, 

and that it was his strong scnse of the evils which result cd 

from the sophistical habit of subordinating the vutucs to each 

) Dclillcatio, p. 6. 

S Grnut's Aristotle, i. p, 262. Zeller's Stoi<'s, p. 2i1. . 
• 
• 
• 

! 
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other, and thus withdrawing from them sen'rally tho 

sacred character which could not be refuscd to thclll as It 

whole, that led him to contend so keenly fur tllCir unity, 

and the ultimatc identification of each with all, alltl of all with 

each. 

Then look at tIle middlc ages. Asceticism, in so far as it 

aimed only nt self-discipline, 011 the Olle hamI, or at n eevcrcr 

tmining for the service of God and man, on the other, restell alike 

on objl!cti\·c and subjective conceptions of duty; fur evcry Ulan 

is bound to usc the talents that have been cOlllluittetl to him, 

aud he can claim no merit, if, in ortler to render them available, 

he hM to fortify by external appliances a will which he recw t -o 

nizes to be free. liut when ascetic practices callle to be re

garded as works of supererogation when it came to lJC thought 

that God'S fa\"oUl' could be secmed by them, just ill propurtion 

to the extent to which they transcelltled thl3 lJOlllltls or duty,.

then, as of oltl, the virtues came to be referred to separate prin

ciples, and an ortler of them was imagined to which 110 rightR 

cOl'l'espondetl, nnd the obligation to perforlll which was imper

fect. It was on this distinction that n. lnl'ge l)[lrt or the 

science of casuistryl rested, Wllich lIiflcrctl from juris}lrUtlcnce 

in this, that, whilst jurisprllllcnce dealt with dutit·s wllich, 

seen from the opposite point of view, becallle rights, casuistry 

was occupied maiuly with the aptitudes, as they were called, 

01' unilateral duties,:! 

L'lstly, as regards the earlier masters of our own scicllce in 

1 It was ill virtue of their atlmission of thc ciJjuJ.¢opa that the Stoics Lccalllc 
the fountlers of casuistry. Zellc,"s Stoics, I'P, 218, 251. 

t X cantler. 
l' 
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modcrn Europc: 1 the fact that the distinction is indicntcd 1Iy 

Sunrez nnd had found admission into such works as those of 

Grotins nnd Puffcndorf, is proof cnough thnt, though they had~ 

no tllOUgllt of pushing it to the ncgati"e consequcnces which it 

ultimately yielded, the iden of turning it to account as a means 

of defining the province of jlll'isp:l.'lldence was not rcscn'ed for 

Thomasius in 1705, and still less for :Mr. Philips in 1864.3 

(c) It 1'S gcnerally ascl'ibcd to T1lOmasills. 

Wlwther justly or not, the distinction in qucstion, when 

viewed as a doctrine defining the limits of the science of 

j1l1'isprudencc, is generally coupled with the name of Christian 

Thomasius, almost in the character of n discovery, a circum

stance amongst othcrs which proves, t ' lOugh we hear little of 

him now, that he was a man of first-rate importance ill his 

own day, and renders it desirahle that I should preface llly 

criticism of his system with some slight account of Ids 

personal character and position. Descended from a. profes. 

sorial family ill Leipzig, his father was the still more and morc 

justly celebrated Jacob Thomasins, the alit hoI' of many ,'alualJie 

works on Philology and the History of Ancient and Scholastic 

I)hilosophy. Christinn, the son, was born in 16[;5, and was elIu

cated under the eye of his father, who held a chair in the university, 

Lcibnitz, the son of another professor, who through life expressed 
• 

the greatest affection antI l'everence for the elder Thol1lasiu~, 

having been his pupil some years earlier.4 Being naturally 

I As to the position tnken up hy Thomas ACluinns, which excludes the distinc. 
tion, sce ill/ra, Cnl'. XII. 

~ Gui\iehni Grotii Ellcltil'iclioll, p. 121. 

3 Philips 011 JllI"is)1l'lIciCIICC, Intrnu. pp. 5·i. Austin hns the opposite ,·iew, 

'1'"01. i. p. 20. . 

, I.cibnitz wns born ill 1646. 
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,-a in, and possessed with a mania for lleing thnnght original, 

Christian Thomasius early pushed llimself into notice a.'5 a leader 

of the IJmty of innomtioll, aheally in the ascendant. . Safe ill the 

arlllonr of 13acon :mtl Descartes, he attachll the scholastic philo

sophy, and attemptcd to turn Aristotle into ridicule 11)" the pOOl' 

lleyice of tmnslating select('!l pnssngl's 1'1'0111 his wri t i ngs, word 

for word, into German. With more reason, he protested against 

the use of Latin ill the schools, and professed to !lcliwr, in the 

language of COllllllon life, a philosophical system which should 

be intellhdl,le to cOlllmon ullllcl'stalldings. It affords :t cU1'iuu~ 
~ .-

iIlustmtion of the Iliflic1Ilty whieh aUl'Jlllcd the application of the 

modern langnages to learned p1lrsuits, that ahllost cwry one of 

Thomnsius's ~m"er works was writtcn ill Latin. l~lIt wlmtcyer v , 

jnstice thcrc may hm'e lll'ell ill the claims which l'hfllllasills 

:Hh'allcr.d to the character of an origillal Olill kcr, there can lJe 110 

doubt that 11C was a copious writer on all sul\jccts eOllllcctclI 

with jurisprllllellceo ~o "aricll were his fil',plirclI1(,llts that 

"'arllkonig goes the lcngth of' speaking of him as n 111011el'II 

Alltistius Lauco, thlHlgh, as regan!!,ll his opiuiollS, one wonll! 

h:wc thought that, of the dllo tlCI'Oi'(( pac is, he Lure the strongel' 

reselublallec to Capito. Of his illlhwllcc in Ucrwany the 1'1Ii. 

\'el'sityof Halle, which owes its origin to llim, alld to wIdeh. lls 

its first 1'ectol', he stooll ill a relation similar to that ill which 

Lcibnitz gtood to lJerlill, is n suflieicllt monument. lInt in this 

country it is probable that the HUe of his work 011 natural In\\' 

commended it to notice morc than e,'en the fHllle of its author. 

H is called Plludamcnta juris natura; d [loilium 0: st.'ll,.,ii com

muni duluc/a; and Christian Thomasius, COIISCfjllCUtIy, is Olle of 

the 011e hundred and six witncsses who:5e testimony Sir ,,°il!ialll 
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Hamilton cites in proof of the universality of the philosophy of 

CODl111on sense. l But whether it was to this circumstance or to 

deeper causes conJlected with the general tone of thinking which 
• 

then prevailed that they owed the favouI' they enjoyed, the doc-

trines of Thomasius and his followers illjurisprudellce and natural 

law were in high relmte allloHb"St our countrymen a hundred 

years ago. There is every reason to bclieve that it was from the 

writers of this school, probably from Thomasius himself, that 

Hutcheson, ill particular, adopted the distinction betweennatllral 

law nnd ethics; aud the opinions of Hutcheson influenced those 

of his successors, both here and in England, very extellsi vely. 

The doctrille, in the forlll in which Thomasius presents it, ill so 

far as it had an immediate historical source, is said by .Ahrclls,2 

I think justly, to have sprung from a misapplication of the tri

partite division of justice which his friend and contemporary 

Leibnitz had introduced a few years before, in a tract on the 

method of learning and teaching jurisprudence.3 It was a 

juvenile production, and is not included in some editions of 

his works; but it acquil'ed importance from the fact that he 

refers to it, and accepts the view of justice which it mlvocated, 

ill the celebrated preface to his Codex lJip{omatic/ls Juris Om

tium ~ (qucmadmodUlll relll uuolesccns olim illlibello, de lllethodo 

juris, adumura\'i). 

Justice, Leibllitz taught, manifested itsclf ill three degrces: 

(1.) strict justice (jus strictum), which consists in cOInmutath-c 

justice, n.nd may be resumed in the principle alillln non la'dL'i'e; 

I Hamil tOil 's Reid, p. iSS. ~ p. 553. 
3 .ram .Ildh'~/II." di.~c:c/!dtC cio,"c7IdU:'11!c JurisjlrllciCllliU:. 
~ Visser/alia i. sec. xii. 
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(2) equity (a'f]llita8) , 01' di5tributi\'(~ justice, with th2 principle 

SIlll1n c1ti~ue iribllc'I'c; and (3) pirty (IJid((s), or probity (Z)]'00il(/8), 

enunciated in the maxim hOllCBft' 'tit-erc. l 

I do not think this division, e\'en as a division of dl'(!ree, cr.n 
~ 

be maint~ined in any absolute sense. The first and the third 

branches arc simply the second (.<;1l1l1n cuiljllc), cxhihited in 

different points of view; for not to hur\' our neighbour is nl!ithel' 

more nor less than to f,rive him his own, apd the same is, I 

tllink, plainly the ultimate meaning of the liOncRt~ 'l:ivcrc also. 

On the principle then, that things which arc l3(lltnl to the samc 

tIling are equal to one another, if tllC first branch and the thil'(l 

admit of being identified with the second, they me themseh'cs 

identical; and the whole resoh'es itself into a series of distinc

tions without. diffel'ences. Aristotle has said, that an incapacity 

t~ draw nice and subtle distinctions is the characteristic intel

lectual defect of the vulgnl'.2 With equal truth, perhaps, he 

might have stated the chamctr.ristic defect of the learned to con

sist in distinguishing too often nnd too much. 

But, be this as it may, Leibnitz did not establish, or meRn 

to establish, any absolute distinction betwccn the strictum j1l.'; 

and the others, on ethical grounds. On the contrary, he indi

cates, in the preface to the Co(ic;e Dipiomaticlls, a very cll'o.l' 

opinion to the effect that this distinction is created by posi

t.ive law, by the action of which alone un apt it lldo, as he 

expresses it, is cullverted into a /aculias. That such was 

Lcibnitz's vie,,', is further proved by the fact that he elsewhere 

identifies justice with the II charity of the wise" (J ustitinm 

igitul', quro virtus cst hujus affcctfls rectri.'\: quem '/HACJ.v()pwr.La 

1 Ahrens, llt Slip. 
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Grceci vocant, COlDlllodissime, ni fallor, defilliemus cal'itatem 

sapientis, hoc est, sequentelll sapien tiro dicta-ta). As Leilmitt 

docs not assert that there is a charity of the foolish. (caritas stlllti), 

diflcrille from and transcending the charity of the wise, we llIay 

take the liberty of separating his general dictulll that justice muy 

be defined as charity from his qualification (s((picntis), which he 

probably introduced for no other reason than to guard ugainst 

the popular abuse of speech, by which the name of charity is too 

often given to mere irrational sympathy, or it may be osteutati/')US 

profusion. It is on the ground of his thus asserting the abs)lute 

identity, ill principle, between justice and charity a subject of 

which I shall speak fully hereafter that Ahrens, whell treati:lg 

of Leibnitz's views, says that" justice, according to him, doe:

not concern the external relations of men alone, but extends 

as far as reason and the rational relations of men with all other 

beings." 1 How little sympathy I.eibnitz had with any scheme 

for separating jurisprudence from ethics, becomes further appar

ent from an interesting passage in one of his letters, which is 

probably lesH known than those I have quoted. "Etl.icw," he 

says, "cst docere virtutem,jurisprudentiro hunc quem dixi USUlIl 

ejus ostendcre. . . • Opinio, qurc jus natmlU ad externa rc

strillgit, nec veteribus Philosoph is, nee J lll'isconsuitis olim gravi

oribus placuit, donec Pufendorfi us Vir parnm J ul'isconsultus ct 

minime Philosoph us, quos dam seduxit: Est cjus non magna apud 

me auctoritas; quam fere popularia tanttim de suo adferat, et 

ill cortice bcereat."2 

But if Thomasius cannot claim Leibnitz as a predecessor, he had 

many loyal and illush'ious followers ill Germany. Of these, the 
1 p. 553. I /:.ill·stola \·ii. 

• 
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DlIist de\'ot~d were perhaps Gerard mHI GUlltllillg,1 alltl certainly 

by far the most illustrious was Immanuel Kant. To Kant's influ

ellce, more than to any other cause, was prolmhly due the Ull

hesitating confidence with which, till a yery recent period. this 

distinction was generally maintained and applied. In Kant's 

h(~~lds, it is true, it assumed a somewhat different form a form 

whici: admitted of its being more readily brought to the test uf 

expet'ie:.uce, aud which. 011 that account. has led to its lJeing 

absolutely rejected by a gl'elltel' number of those who callie ill 

contact with it as expollllllcli by Kant and his followcrs, than of 

those \1 !ic) still know it, as is the case in l~nglmJ(.1, only as his 

predr.cessol's had stated it, Like Thomasius, Kant held that there 

~(e two distinct c1asses of duties, those which lllay. and thosc 

which may not be enforced, consistently with the dictates ur 
natumllaw, and, of course, of positive law in its true and pruper 

seuse. The line by which these two classes of duties are l1i\"illcll. 

he believed to bc absolute and permanent not a line indicated 

by extel'llal ci • .:.umstances, traced by particular systcms of posi

tivc law, and yarying with time nnd place; but a line dl'Uwll lJY 

the constitution of human nature, and the nccessary relations of 

human society. So far, indeed, ncither Kant nor Thomasill:; 

stated anything that was new, but the teaching uf Tholllasills 

contained the gerlll of a prillci: )le which Kallt worked out and 

applied, and which may, I thir.k, be regarded as the distincti\'e 

feature of the Kalltian school of natural law, as it un'!llcstioJl

ably is that which distinguishc:) it from the school which is no\\' 

fn.~~ gaining the ascendant ill a speculativc, ru; in so many direc

tions it has already done ill a practical IJoint of view. The 

1 Tcnnerunn, p. 352. 
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principle to which I refer, is that which assigns negative rights 

and duties alone to justice as their source, whilst it holds all the 

positive l'ights and duties of humanity to be based 011 the 

l101lCStU1lt and dCCQ1'lL11t. Kant perceived that \"ery little progress 

wns made townrds rendcring the old distinction bctween l)crfect 

and imperfcct obligations available for practical purposcs, by 

asserting that the former were enforceable, and that the lattcl' 

werc not. To define a perfect obligation as one that was enforce

able, nnd then an enforceable obligation ns one that was perfect., 

wns to renson in a circle, fl'om which it wns possible to escape 

only by the adopt.ion of an external test, by which either the one 

chamc:terist.ic 0)' the other could be positively determined. Now, 

such a test wns afforded by the principle which I have men

tioned the principle, viz., of confining the sphere of justice to 

negative rights and duties; and though its application is correctly 

ascribed to Kant, thero are passages in Thomnsills which, I think, 

establish his claim to its discovery. In pnrticulnr, let me l'efcr 

to the pnssnge where he says, II Pl'mcepta negativa pertinent 

ad prmccpta justi, prmceptn. affirmntiva autclll ad pl'mcepta 

decOl'i, &c," 1 

Adopting this principle, then, Kant taught that the obligation 

not to interfere with the liberty of our neighbour was the only 

perfect nnd enforceable obligntion. All the positive duties 

which we owe to om neighbour he beld that we owe bim momlly 

only they are imperfect, non-enforceable obligations, nnd be

yond the sphere of jurisprudence, forbidden to legislation, not 

accidentnlly or generally but necessarily and invariably, It is 

llot a little remarkable that so staunch an adherent of what the 
1 p. 213, cd. 1718. 
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Utilitarians call thc intuith'c system as Knnt, in this the almost 

solitary instance in which he allowed his opinion to be forlllell 

by wlmt secmed the manifest teaching of experience, should 

have fallen into what, bad he li"cd to Ollr day, he wouItI, I have 

litt.le doubt, lmve repudiated as an error. The following I believe 

to be pretty nearly the histol'y of this occurrence. Tho curse of 

Kant's time was over-legislation. '1'0 what extent the philoso

phical doctrines, with which the 'Volfian school were lIO\\' 

opposing the negative teaching of Thomasius is chargcable with 

the fact may be qnestioned; but the fact itself is certain. l'ra£1e, 

religion, social life and progress in all directions, were regulatcll 

and restricted. In Germany I·'rederick tlIC Great and .Tosl'ph 

the Second were l)atriarchal monarchs, who, as Ahrcns 1 has 

snid, unhesitatingly put "Ie salut public au dessus de droit et de 

la liberM des individus." In his marvellous book on l~l'l\nce 

before ~.he Revolution, 1\1. de Tocqueville has shewn us that, in no 

smnll me.lsure, it was the interference of the State, by means of 

intendants and other officials, with the liberties of the illllivirlual 

that brought about the French Revolution; and ill its earlier 

stnges, so long ns it could be regarded as a protest in favour of 

liberty, Kant, like Burke and so many others who afterwarlls 

shrank ill horror from its excesses, and turned in contempt from 

its exaggerations, was a zealous sympathizer with the move

ment. 11~ CQ1'1'1lptissimu rcpublica lJlurimre Icgcs,2 is tIle snying 

of one who bad li",'{!d through a still darker epor.h; and the wllole 

liberal party in Europe, I{ant being of the number, werc so 

sensible of the fact tl1at liberty hall suffered before their eyes 

from the very science of government of which it was the true 

1 Ahrens, vol. ii. p. 20. : Tncitus. 
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object, more than from any other cause, that they songht to 

confine pOBitive law within the narrowest limits. Theil' aim 

was to elabomt<! 0. syiit~m in accordance with which the State 

should becolllf; a mere poli,ce, which should never interfere with 

iIHlividll~l act.i,oll except for the purpose of preventing intcr

ference; and in order to lay a theorctical groundwork for such a 

system, it was plainly necessary that the sphere of jurisprudence 

should be declared to be a purely negative sphere. Kant, as 

may readily be imagincd, occupied himself chiefly with the 

theoretical groundwork, but that he aimed at the same practical 

end as his contemporaries, is l)lain enough; and if we wish to 

sec the princil)les of his system worked out, not perhaps to the 

full results which they logically yield, but to those which it is 

probable Kant contemplated, we have only to turn to the pages of 

another illustrious German of thc generation which immediately 

followed. In his work, entitled "Thoughts with a view to deter

mine the linuts of the action of the State,"! 'Vilhelm von 

Humboldt sought to prove that the community, as such, was 

necessarily and permanently incapacitated from aiding the 

individual directly, and that the only intlucnce which it eouhl 

legitimately exercise over him was confined to prohibiting him 

f!'OlIl interfering with other individuals. 

"The doctriue of Kant," 2 as AIll'ens has said, " completes the 

distinction established by Thomnsius between morality and 10.\\ ; 

law, howe\'e1', preserved an intimate relation with the good, ue
cause it exists only for the purpose of assuring the personality 

J lclct:n :" cinem 1Je/"suclt die !Jrc7I::m dcr lI'irksall.-1,.dt des Staats :11 
bcstil/llllCli. 

: p. 44. 

• 
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and the moral liberty of man. The school of Kant has oftell 

forgotten this relntion ill scparating legallibcrty, or the libcrty 

which exists of right, both in cidl and political arl'(lngemcnts, 

from moral liberty. Hut Kant himself had the fllikst con

sciolUmess of the connection which exists between these twu 

kinds of libcrty, though he has not determincd it with sullkil'nt 

1)\" jsion." Ueadcrs of Ahrcns's own uiscussion: may perhaps 

Lc permitted to doubt whethcr t.he praise which he has bestowClI 

on Kant in the last sentence be not prctty nearly all which he 

himself is entitled to claim. "Law and lUorals," he says finely, 

" lend each other mutual support; separated 01' confouudell, they 

produce social disorller, but, distinguished and united, they are 

the two most powerful levers of all real progress." The Sill of 

separating them, of which Kant was llnintentionally gtlilty, 

Ahrens certainly docs not COlllmit ; and perhaps 1 had bettl,r not 

nccuse him of confounding them till I haye submitted to the 

render ruy own attempt to distinguish thelll.2 

The difficulty which led Knnt to adopt thc llistinctioll Letwcell 

ncgative anu positive, in prefcrencc to that between pcrfcct aud 

imperfect obligations, hau pressed it.sclf 011 the uettcr class or 
thinkcrs in our own country at an earlier period; and whilst 

Uutherford states the old distinction without the slightest 

misgiving as to its serving the purpose of estaulis\lillg Il. per

manent and workable linc of demarcation between law awl 

ethics, Hutcheson, 

far lcss confiuent.3 

followcr of Thomasius though he was, wus 

In his first book (p. as), indeed, he seems tu 

1 Disti1~tilYi~ et rapports elltre Ie droit ct la ,llor(llc, vol. i. p. Hi!). 

IIII/ra, Book II. Clip. I. 
S .As ill nll similar Cllses, the more wc look iuto the question, tbe less do wc find 
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lean to the Socratic view of justice by which the distinction, as 

we 811:111 see presently, was excluded; and in the second book, 

though he stat.es it, he quali:ics it thus: II Y ct the boundaries 

between pcrfect and imperfect obligations are not always casily 

seen. There is a sort of scale, or grndllal ascent, through scveral 

almost insensible. steps, fl'Om the lowest and weakest claims of 

humanity to those of higher and more sacred obligation, till we 

arrive at some iml)crfect right-s so strong that thcy can scarce be 

distinguished from the perfect, according to tll~ variety of bonds 

among mankind, and the various dcgrees of merit and claims 

npon cnch other. Any innoccnt person may have some claims 

upon us for ccrtain officcs of humanity. But our fellow-citizen, 

or neighbollr, would have a stronger claim in the like case. A 

fricnd, a benefactor, a brother, or a parent would have still a 

stronger claim, cvcn in those things whieh we rcckon mattCl'S of 

impcrfect obligation." 

The ground of hesitation which Hutcl1eson here indicates 

has reference, not to the form of the distinction as commonly 

stated in llis time, but to its substance. He doubts if the 

duties of humanity can be identified with those which are 

imperfect, and as such non-enforceable, and llence we may 

probably infer that unless, like Kant, he had been carried away 

by the spirit of the rising generation, he would have pronounced 

the test of negative and positive to be illusory. 

The rclation in which Dr. Reid stood to the prevailing doctrine 

it to bc new. Hcre, for exnmllle, is n clear expression of opinion on tIt/) pnrt of 
Thomns Aquinos in f,wour of the posith'c school: .. Plus est opcfIlri bOllulIl 

quam vitarc mnlUIJI. Et ideo in l'm!cc}ltis nffinnnth'is virtute includuntur prre· 

ccpta negntivn." Summa, Sec. &c. Qua:s. 44, 3, 3. 
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is a still more curious illustration of the grmlual llHl/lller ill 

which the truth dawns, even upon very clear-sighted 111 en. 1n 

the 1irst place,1 he states the distinction in the usual way, witll

out any apparent hesitation as to its sOllndness; then, on the 

following page,~ he says" that the two classes, like the coluurs ill 

n prismatic image, run into each othel', so thnt the hest cF 

canuot fix the precise bou1ll1nl'y between thell1;" 3 and finally, 

he rctul'llS to the ancient view, aud admits clHlrity, aud, as a 

necessary consequence, all the other imperfect obligatiol1s witlliu 

the sphere of justicc, thus practically rcpuliiding the llistinc

tiOIl altogether. 

Dugalt! Stewart, notwithstanding his Y~gi)l'OUS aud }'epealed 

protests against the manner ill which uatural law was taught 

hy the civilians, in which I gencrally concur, lloes not seem 

to IHl\'c freed his own mind frolll wllat was prohahly their 

grcntest error; for we find him alhnittillg that" justice is the 

only branch of yirtuc in which lhere is always a right 011 the 

one 11Ulld, corresponding to an obliga.tion 011 the otlicr,"·1 

Thc first of our countrymen and, so far as I know, the ollIy 

English writer of importance evell yet- who has cOllsciuu~ly 

abandoned the distinction, aud expressly separatcd himself 1'1'0111 

the prcvailing doctrine, was Dr. Thomas Brown, As, ill duiJl,!.( 

so, he had the merit of ba\'ing becn 011e of thc earliest 1II0derll 

thiukers in Ell1'ope to assert the ullinll'iml character of ethics, 

and thcreby to place thc science of jurisprudence 011 what was 

its ancient, and what I hope before long will be universally 

recognized ns its true basis, I shall quote the passage from 

I Hamilton's Rdd, p, IlH. 

3 1'1" 1l5S, (i59, 

:: p. 645. 

~ Ulltl i /l(W. p. 269. 
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his lectures in which he expresses his views. It occurs towfll'lls 

the end of Lec. 91.1 

" I have treated," he says, " of our moral duties wit.ll only few 

remarks on what nre commonly denominnted rights; for this 

best of reasons, thnt the terms right nnd duty are, in ~.he strictest 

sense, in mornlity at least, corresponding and cOllllllensural,le. 

Whate\'er service it is my duty to do to anyone, he l1:1S a moral 

right to receive from me .... I do not speak at prl'8ent, it is 

to IJe remembered, of the additional force of law (that is, positi\'c 

law) as applied to particular moral duties, a force. which it may 

he expedicnt variously to extend 01' limit, but of the moral 

,Iulies alone; and in these, alike in e\,('ry case, the mornl dllty 

i IIIplies a llIurnlright, and a mornlright a mornl duty .... The 

laws, indeed, have made a distinction of our duties, enforcing the 

performance of some of them, and not enforcing the performanec 

of others; but this partial interference of law, useful as it is in the 

highest degree to the happiness (l the world, docs not nlter the 

lH1.tUl'e of the duties themselves, which, ns resulting from the 

mornl natUl'e of man, preceded eycry legnl institution .... On 

this very simple distinction of duti<:s which the law enforces, 

and of those which for obvious rensons it docs not attempt to 

enforce, and 011 this alone, as I conceive, is foundcd the dh'ision 

of perfect and imperfect right'), which is so fayourite a division 

with writers in jurispl'lldence, nnd with thoRe ethical Wl'itl'l'S 

whose systems, from the prevailing studies nnd habits of the 

time, were ill a great mensure vitiated by the technicalities of 

law. The very usc of these terms, however, has unfortunately 

led to the belief that, ill t.1lC rights themselves, ns mornl rights, 
• 1 II. 615 . 
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t1lCl'C is n greater or lcss degrcc of pcrfection 01' moml 
, 
11l t' \111\-

hellcy, when it is cvidcnt tlw.t l1J,>rnlly thcI'c is no snch lii~tiIlC

tion; or I may e\'cn sa.,' that if therc were nlly such liistillt'tioll, 

the rights which WNC legally pcrfect would IJC of less powerful 

111 ora 1 furcc tl1all rights wh:ch arc legally saill to lJC impel'i'cd. 

Thero is no Olld I cOllcci,'c who would not feel more relllOr~l', a 

deepcr sonso of moral impropriety, ill ha"ing suflcrcli his hL'll('

f:lCtor, to ",llOlll hc owcd his afllucncc, to perish ill n. prisoll fill' 

somc petty debt, than if he hall failed in the cxact pCl'ful'llIallt'c 

of some trifling conditions of a contract in terms which he kill'\\' 

\1'('11 that thc In\\' l\'ouM hoh! to be dcfinitc and of pcrfcct IllJli,!.!':l

tion. It is highly importallt., thcrefore, for your clear "icws ill 

ethics that you shoulll sce distinctly the nature of this liillcrcllcc 

to which you must mcet with inllulllcrable allusiuns, mill allusiol1' 

thnt cvincc an obscurity, wllich could not lIa\'e been fclt IJII t 

for the unfortunatc ambiguity of the phmses cmployell to ,1isti:J

guish rights that arc easily determillalJlc hy law, a1ll1 tlJcrc\'II\'t' 

enforced by it, from rights which arc fUlluded ou circlIlIlstalll'ps 

less casily detCl'lllinalJlc, nud thercfore not attclllPted to he 

enforced by lcgal authority:' And hc tintS SUIllS up his "ic\\', 

"All rights arc morally perfcct; hccall~c where\'cr ther!) is a 

moral dllty to another living being, thcrc is :i. mornl rigllt ill t!tilt 

other, and when thcre is no dllty thC'rc is no right. Therc is as 

little an imperfcct right, in a mornl SCllse, as there is in logic all 

imperfect truth 01' falschood." 

This vcry clear exposition of tIlC fallacy of the distinction 

hetwccn pcrfect aud illlpCrfl'ct obligations, in nny other scnse 

than as n distinction hctwccn cthics, 01' uatural la\\', on thc Ollfl 

hand, and thc positi,·c lnw of n particular statc, for Uw timc 

• 
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being, on the other, was, as r !mve said, one of the earliest ill 

Europe after the reviml of what in antiquity had forllled part of 

the teaching of the Sophists by Thomasills, aUlI its application 

by Kant aud his followers in the eighteenth century. 

Brown lectured for the first time, as Dugald Stewart's assist

ant, in 1810; and his brilliant career was terminated by his too 

eady death in 1820. The passage which I have quoted must 

consequently have been written during the intervening tell 

years. 

In Germany the fame of its original patrons protected the 

distinction from question for the better part of another decade. 

The first writer ,vho is mentioned by Trendclenbul'g as pl'ofessin;; 

the opposite doctrine is the now l'ccognized fathel' of the positive 

school, Karl ChI'. Fr. Krause,l Then there are his two leading 

disciples, Huder,2 whose J>()litil~ appeared in 1837, and Ahrens,3 

the first el1ition of whose work appeared, in 1839; StahP in 1830 

and Schlcicl'lllacher,a as was natural in one who was built Oil 

1'lato, in 1835, adhered to the ancient doctrine from difl'erent 

llOints of view. Of later writers Trendelenburg classcs as 

adhercnts of what by that. time was becoming thl) prevalent 

doctrine, "'irth in 1841, Chalybmus in 18[;0, and the younger 

Fichte in the same year, the elder J.'ichte having in this matter 

adhered to Kant. To these writers Hegel, though (Uffering from 

most of them so widely in other respects, falls in this respect to 

be added; and Trendclellbul'g himself, as by no llleans one of 

1 Abrlss elcs Systclllcs (lcr Pl!ilosoJ1/tic dcs R~cld3, odcr cles Kctillrm:llis, 1525. 
~ X(/tlll'rcdd.~, odel' l:Cclll.~)lldlos/ll'Mc, 1860. 
3 COllI'S de Droll XlIil/I'el 0" de l'MlosoJiltic £lIt Droit, 6th edit. 18G5, 
~ Pldlu.~oJlltic des RuMs. 
G ElIlu'lII,/ cines Systems !ler SiltCllldm:. 
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the least important-his work 011 Natural Law,l which ap

penred in 1860, having lmu for its express olucct to restore the 

connection between law and ethics, which the influence of the 

Kantian school had so seriously weakcnecl. "'arnkunig, who 

was an eclectic, and not very much of n l)hilosophc~, can 

scarcely be said to have taught a system of his own, hut 011 

this point he was a firm adherent to the same view. Amongst 

tllC various shaues of opinion which he cllumeratcs:1 he men

tions tlmt of a writer called Flatt, who carried his opposition 

to the limitations of the negative school so far as to maintain 

that there are no perfect obligations. l'elllleman mentions morc 

than one philosopher who rejoiced ill this l1Ea~~h.HIS cognomen, 

and I am not mysclf u{:.}lininted with the work to which 

Wnmkonig refers. But if all that the writer in question mcant 

was tllfit there are no obligations so perfect, morally, as not to 

require that, ill some cunditiollS of society, they should be 

made the subject!>. of positive lnw, I should be very much dis

posed to aSSQut to his propositioll, provided he could demon

stmte the possibility of its practical application. If we extcnd 

" n term posith'e law, so as to include Ullller it the rules of 

, Jety and the regulations of religious hOllics, nnd if we rccog

nize opinion as ol~e of its so called sanctions, the numlJer c\'cn of 

subjectivc obligations which fall within its scope will probably be 

fOllud to be vcry much greatcr than we arc accustomed to 

suppose. 

But it is tliC fo11oW01'8 of Krause WllO, not only by tllCir writ-

I Nalllrm:lti alii clem GI'Il7U/C ckr Btl,i!;, 1560. 
~ l'lIiiosol'ltia; Juris clclillcatio, p. 20. llj~ 0\1"11 \,jews will be found ill the doc

trinlll portioll, p. i9. 
Q 
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ings but by the annual congresses which they lmye reeenth-
• 

hell], have made themselves the practical representatives and 

expositors of the positive school; and for this reason it may 

be desirable I should state their views ill somewhat greater 

detail. Their leading thought, more particularly as represented 

by nodeI', iii guardianship (v07·m1md.~ch(/ft). All legislative actioll, 

all goYe1'llment-which the Knntian school had identified with 

police Roder (reminding one of Plate's 4>~/\a.K(~) resolves into 

guardianship, exercised by tholie who are majors oyer those who 

arc minors, and haying for its object., in the first instance, the 

benefit of the latter. I say in the first instance, for one cannot 

but feel that the tendency of tIle whole class of writers to which 

noder belongs is, theoretically, t.o repeat what I have elsewhcrc 

l)ointed out as the error of tlle school of benevolence,1 amI to 

forget the existence of subjective rights altogether, whilst practi

cally they would sacrifice the fratel'l1al to the paternal prin

ciple, and fall back on absolutist doctrines of lebislation. No 

such objections, 11owever, necessarily attach to their system; for 

the intei'ests of all being ultimately identical, in consulting thc 

real interests of their wards the guardians really consult their own 

interests also, and vice VC1·sll. This thought then noder adopts, 

quite legitimately, ns expressing the principle of the positire 

school; nnd he follows it out in all possible directions, and finds 

for it nlll)Ossible applications. It determines the true sphere of 

action nnd of llassion, and fixes the limits of interference and nOIl

interferellce in every department of jurisprudence; for interfcr

ence shall take plnce when, nnd only whell it conduces to the 

I Alltc, p. 163. 
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• 

benefit of the minor, i.c. when it enables him, or temls to enable, 
, 

him to attain the perfectioll of his heing, and the cIllI:,; of hisi 

human existence. 'Yisely awl considerately HOller professes to 

draw lIO absolute lines, eithcr as }'(Igal'ds public or primte rela

tions, hetwcen thosl' whose dilLy it is to nid, and whose }IriYil('ge 
• 

or misfortunc it is . accept aid; nud the sphcre or gual'lliallship\ 

thus always dimillitihes just in proportion to the extent to which i 
, 

its objects are accolllplishell. The lllinor, who is 11wjuritaii 

}/l'o:cimu8, is lIot entitled to the full rights, 01' bound to umlcl'

take the whole responsibilities of a major; 1Jut lie is IIU lunger 

an infant., nnd Illust mainly trust to scll'-guidance and scH-lwlp. 

It is needless that I should point out the lIHlIlner ill which ( 

this principle, originating ill the rclations of parclit allli cltihl, is! 
• , 

extended to the other domestic relations, :l1H1 CWIl tlelel'luincs i , 
! 

the couditions amI liluitations 1I1lller which free cOlltractiug; 
• 

power lllust Le l'ecognized l)ct\\'cell third parties. Hut, ill these I 

times, I must not filii to call attention to the tiillcrellce' 

betwcen t.he order of political itleas which results from a system : 
, 

which, starting from the relation of l'al'cllt allli chihl, elllbraces ,I 

cmtic one, which, taking eoglliz:lllce of thc brotllerly relation 

(jratc1'1lite) alone, degcneratcl'l, ill the cnd, iuto intliridllal isola

tion and collective anarchy. ApI,lietl to puhlic la\\', the prin

ciple of guardianship llot only binds the cOlllIlllinity into a 

single organism, but it supplies a rule for the gl1ltlllal :llllllissioll 

of the whole cOl1ulHmity to share the rights allll resp(JIlsibilitics 

of self-governlllent. It is thus liberal ill the fullest aud strictest 

sense. But it manifcstly shuts out the notioll of an cq unl par

ticipation in these rights and responsibilities, and in this respect 
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is strongly nnti-democratic. Professor IWder1 is cons('clucntly 

an nth'ocnte for the principle of political gmduatioll, which I 

l,ave so long maintained, and a determined enemy to levelling 

(glcicll'1lLac/tcril')' Evcn a rcstricted suO'rng<" a sum'age wllich 

for thc time being should shut out a large proportion of' the 

community fmm all participation in govcl'Illlwnt, he holds to 

be fully justifiaLle, so long ns powcr shall he therehy placed 

in the hands of those, amI of those ollly, who call exert it belle I' 

fur the common good who can act as guardians. The result. 

is unqnestionably legitimate, nt least I can sec no ground on 

which it can he assailed, <,\'ell though grcater promillellce wcre 

gil'en to individual rights than Hiklcl"s systClIl, in this aspect., 

would seem to allow thcm. But by n Pl'OlJCI' application of 

tllC principle of graduation, in the manner which I IHwe elst'

where explained,:! I think the limits of total cxelusil}n might 

be restrictell beyollll the point which l'ro/cssor IWllcl', and the 

class of writers to which he helongs, seem to llUve contelll

plated. It is pIn in, however, that this principle excludcs all 

forms of govCl'mncnt which contcmplate the exclusive iutercst:::, 

either of nn i111lh·idual or of n class ahsolute 1Il0nnl'cll\·, • 

oligarchy, and democracy, togethcr with a govcrnment which, 

though affecting to be connded eqnnlly to all, is in l'cality 

excrciscd by a mcre nUlllerical majority; and these I believe tu 

be the only forllls of govcl'IlJllcnt the l'ealizatiull of which will 

1 Snch, nt nil cvents, is llis general «octrinc; hut, likc Ahrens, hc has nut 
alwnys IIlllilltnincl\ it 1~lJnsish'lIt1y, !1I111 nt \'01. ii, p. ].I I of his Xtlllll"l"t'cM, yuu 
will Ii 11<1 a passngc ill which Ill' nSSt'r!s tlJtl "'lui\'alt'"CC of fUIIl'tiolls with till' zl'lIl 
of n cOlJllllunist. 011 the other haud. in hi:! l'ulilil.: he goes very boMly in the 
ol'Positc direction. 

S Political PrOf/TeSS lIOt I/CCt'SStlrily Delllocratic, lS5i ; and C'ulIsliluliOIl«lislJt of 
tIle Future, 18G5, 
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ultimately be found to be irreconcilable with order, progress, or 

even civilization. 

The idea of guardianship has its application also in (lxtcrllal 

politics, the jus £/1 (a fJrIIlcs. TIle }ll'inci pic of b'l'lHluat ion finds nn 

appropriate function in the ranking of statl's for pllrposes of 

nrhitmtion and intervention,· whilst it fl1\'nishes the gwul\(l, anll 

I helieve the only ground on which the continue.l rule ovor a 

peaceable but semi·barharous 01' retrogmde nation, 0111' OWI1 rille 

ill Iudio. for example, cnn he jllst.ified.2 Seen from tlte si(lc of 

the conquered people alone, 1I0WO\,CI', the rille holds tl'llC thnt, 

so long and so far as cxternal goverlllllcnt 1Iy a higher 01' more 

mlvanced mce docs really promote the humnn devclopmcnt of 

the lowcr 01' rctrogmdc mee, t.hat guvcrnment is just. It is un 

interference in favour of liherty on the whole, and thus fhUs in 

with the ohject of Kant's systelll, to which we shall ultimately 

sec groullIls t.o give in OUl' adhesion, thollgh it conflicts with the 

negative character of his meaus, which, I holien, we must 

reject. The moment that the lower 01' retrograde race hccolllcs 

cnpahle of attaining this end hy its own eflurts, the 1'1110 of tho 

higher race, unlcss spontaneously retaincd, degenerates into 

tyrnnny. 

]~ut it is in the region of criminal lo.w that Ruder conceives 

his principle to be peclllio.rly fruitful, and he is nc\'C!' wea!'y of . 

dilating 011 the benefits of its practical application. 'fhe t1'llC 

I Tra7UIaaioll3 of Royal Socidy of }.'cltllbllrg"-. ReVile cie Droit illimlaliollal, lit 
81lp. p. 203. 

, Thnt of tho }o'rench ill Algerin might p~rllRp~ stand on the opposite gronnd, 

that, in sUJllIrt!ssing 1\ nest of IJimtcs, they were IlSSertillg tights Oil the pnrt of 

the trlllling nntions of Europo not less rcal tJUlII nuy which the Aigeriall9 hut! to 

their guurJiunship. 

• 
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object of punishment, he says, is neither vengcance nor tcrl'ol', 

but t11C mnendmcnt of the criminal for his own bencfit, and thE 

benefit of othcrs. It is not to increase evil in the world by 

extending to the transgrcssor the suffering he lIas inflicted 011 

ot.hcrs, but to diminish the evil by converting the criminal's will, 

which, if it be n. curse to his fellow-mortals, is a still greater 

curse to him. If our object were simply to torture him, we have 

only to let him alonc. But it is in the fact that this object is 

one which we nrc not entitlcd to set before us, that punishment 

finds at once its rcnson and its justification. It is t.he medicine 

to the enfecbled and vitiatcd will, and the criminal has a right 

to it, just as those who arc sick ill body have to the apothccary's 

draught or the surgeon's knife, 01' that the starving and impotent 

poor have to the soup, the foul to the soap, 01' the ignorant. and 

indigcnt to the instruction that is doled out to them by the haud 

of voluntary 01' compulsory clmrity. The compulsion in aU 

such cases, both in the case of him who gives and of him who 

receives the benefit, may be held to be illusory; for, even in 

the case of pnnishment, Roder would agree with Hcgcl in hold

ing that by Ule commission of crime the higher nature of man 

consents to it, and that all t.hnt is effccted by thc jury, 01' the 

judge, is to ascertain the fnct of this conscnt, and to nssign the 

form and measure of its concrete realizntioIL Dut no man can 

be 11eM to 111l.Ve consentc(l to punishment which is not for his 

own ultimnte benefit. 011 this ground Rodcr is an opponcnt of 

capital punishment, which he holds somewllat hastily pcr]mps 

even witl1 a view to this world to cut tllC criminnl off from the 

opportunity of amendment, amI to aU forms of corporal punish

ment, which he belie,'cs to dcgrade Mm. On neither of these 
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difl1cult questions do I wish to be understood as expressing a. 

matured opinion. Neither, as it scems to me, has yet ueen 

wOI'ked out statistically, and as a question of comparative legisla

tion, to the extent which its great importance demands. Dut, as 

present evidence stands, it sometimes occurs to me that a little 

more experience of criminal courts might prouauly have le(l 

Professor Roder and other philanthropists to ask f helllselves 

whether there be not human beings whem no corporal puuish

ment could degrade, and to whose "Sittliche-bildung" it might 

even contribute. Nor is it inconceimule that the last penalty of 

the law, carried out after an adequate period for reflection and 

repentance, might conduce more to the human perfection of the 

criminal than the prolongation of his life; 01' that his removal 

from society would be more beneficial to others than any future 

career that would be possible to a nature so degraded. But it is 

not lwjus loci to discuss these matters farther, or to fullow out 

the theOl"y of guardianship into all the l'esults which it is sup

posed by Professor Roder to yield within the sphere of positive 

law, civil or criminal As regards the latter, more especially, 

we continually encounter his thoughts in everyone of his works, 

nnd he has besides set them forth very fully in a separate trea

tise on the prevailing doctrines of crime and punislullent.1 

Having made these preliminary obsermtions on the history 

and present position of opinion with reference to the distinc

tion, the admission 01' I'ejection of which is now recognized 

as the touchstone by which the character of systems of juris

prudence and their relation to ethics must be tried, I must now 

endeavour to enter somewhat more closely into the grounds 011 

1 Die IIcrrsdu:mlcn GrztlllUcllrClt 11011 Vcrbrecllm wul Straf~. 
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which I hold that on this, as on so many other points,l we must 

return to what I believe always to have been the central creed of 

humanity, and accept, with tlle added light which Christianity 

affords, the teaching of the great thinkers of the henthen wodd. 

In doing so I shall take the subject up in the light iit which the 

Greel{s loved to discuss it, and endeavour to discover the true 

relations which subsist between the virtues, and more particu

larly between justice and chmity ·the highest types of the two 

orders into which the virtues have been distributed . 

• 

CHAPTER XII. 

OF JUSTICE AND CILUUTY. 

(a) TIle principles of justice and cltarity2 are identical; their 

scpa1'atc 'realization is impossible j and tlwir common realization 

neccssm-il'll C'llll1~inates i?~ tlte same action. 

Though it may not hitherto have been found possible to dis

tinguish obligations cither into perfect and imperfect, or into 

1 Ante, Cap. IV., passim. 
t Thomns Aquinas distinguisl1es between caritfUI and lilJcrali!as, the former 

being 0. Christian grace, unattainable by the heathen, the latter 0. moral virtue. 
Charity ill the senso in which it is here used, which is the popular and common 
ethical sense, thus corresponds to lilJeralitas, not to carilas. which is the cii'all"71 
of St. Paul. In this sense tho relation to justice which the gl"eat schoohunn 
nssigns to charity entirely corresponds with that for which I contend, though I 
do not admit thet absolute justice does not include caritas even in its theological 
sense. Summa, Pri7". Sec. Qu. !xvi. art. 3 and 4 See also Prim. Sec, Qu. 
lx.\:x\'iii. art. 2, in which he lays it down tllat B pecca!,U7lt 'Vwialc may be con
verted into a pcccatlmt 11wrlale by 0. change of circumstallces, nnd vice "Versa. 
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negative and positive, in such a manner as thcrehy to discover 

the basis for a definition of the sphere of jurisprudence, is that 

any sufficient reason for concluding that obligations do not 

admit of a distinction ill principle of any kind, and that ull 

delimitation of our science in that direction must be abandoned 

as a mistake? That such a protest against the doctrine which 

I have espoused shoulU still arise in the minds of some of my 

renders, is all the more conceivable that it has the support of a 

writer whose views on the origin of our rights, and on the idea 

of property, coincide with those which I previously submitted, 

more closely than the views of any other writer with whom I am 

acquainted; I mean 1\I. Cousin. 

In his criticism of Smith's doctrine that labour is the origin 

of property, 1\I. Cousin raises the question whether the whole 

field of human duty falls within the domain of the principle of 

justice, and consequently within the limits of natural law. To 

this question, which under another aspect is precisely that with 

the discussion of which we are at present occupied, he )'etul'\lS a 

negative answer. II The principle, which is the soul of Smith's 

book," 1\1. Cousin says, .. is the grand principlc of the liherty of 

labour. Before this principle Smith has beaten down all 

obstacles, interior and exterior, which oppose themselves to 

liberty, and consequently to the power of production, to the 

development of riches, private and public, in each country, and 

in the world at large. By this means he has greatly rcduced 

the function of governments; and, to tell the truth, he has too 

much reduced it. It is from Smith's book that has proceeded 

the famous maxim, La£sscz fai1'c, ct lm'sse:: lJassCl': supm'intcnd 

everything, and interfere with nothing, or with scarcely anything. 
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Here Smith's ClTors commence, and they nre the exaggeration of 

n truth, as he himself said of the erl'Ol'S of the moral theories 

which lind preceded his. Yes, justice consists in tllC respect for 

and the maintenance of liberty. It is the grand law of society. 

and of the State which rcpresents society; but is justice the only 

moral law ? We have proved that alongside of that law there is 

another which does not simply oblige us to I'espect the rights of 

others, but which makes it a duty for us to solace their miseries 

of eycry kind, to come to the old of our fellow-creatures, even to 

the detriment of our own fortune and well-being. Examine the 

principle of the smallest alms: you cannot reduce it to justice 

alone, for that trifling sum of money which you believe it to be 

a duty to give to an unfortunate, he has not the smallest 1'iflltt to 

exact from you. This duty does not correspond to a l'ight; it 

bas its principle in a disposition of our nnture, nnd in a pal'ticulul' 

law which we have elsewhere analyzed with care,l and denomin~ 

ated cbnl'ity. Strange o.s it may seem, the same man who had 

reduced all morality to sympathy scarcely rccognizcd ill politics 

any other right than that of justice. This fact may aid us in 

conjcctl1l'ing what would have been the character of Smith's 

grand political treatise. Judging by the maxims scattered over 

the inquiry into the nature and causes of the wealth of nations, 

we may be permitted to conjecture that bis natural jurispl'lldcncc 

reduced the fWlCtion of laws and of govemment to the protection 

of liberty. 'Vo ourselves, by our own reflections, and the 

development of our principles, have arrived at the conclusion 

that justice, the protection of liberty, is the fundamental prinw 

ciple and the special mission of the State. But we believe that 

1 PltilosopMe SC1I3ualiste, Premitr A}JpclIdicc, p. 313, iJl/ra, p. 255. 

• 
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we have estnblishcu, at the same timo, that it is absolutely im

possible not to ascribe to that great illlliviuual whom we call a. 

society, some portion at least of that duty of charity which 

speaks so energetically to every human soul. Acconlillg to us 

the State ought, above all, to vindicate justice, but it ought also 

to have 1\ heal't and bowels. It has not fulfilled all its task 

when it has caused l'ights to ue respected. Something e18e 

remains for it to do something grand amI noble: it remains 

for it to exercise n mission of love aud charity at once suLlime 

and perilous; for we must not forget that everything has its 

danger: justice, wllilst respecting the libetty of a man, may, in 

all good conscience, leave him to die of hunger: charity, in 

saving llim morally and l)hysically, but, above all morally, may 

arrogate to herself the right to do him violence. Charity has 

covered the world with admimule institutions; but bewildered 

and corrupted, it is she also who has raised nnd authorized and 

consecrated many n tymnny. We mllst l'estrain charity by 

justice, but we must not abolish it, or interdict its exercise to 

society. Smith did not comprehend this, and from fear of one 

excess he has fallen into another."l 

Now I quite admit that Smith lIas committed the error of 

which Cousin has accused him, and that he has so limited the 

functions of society and of the State, which is the organized 

expression of society, as to rob it of many of its most sacred 

rights, and to depl'iye it of many of its most important offices. 

In the very mildest view of the matter, Smith has nbsolvcllmau

kind from a large portion of the duties which God hns laid upon 

malL But, in so doing, he hns simply given in his mlhcsioll to 

I Ecole Eccssaisc, p, 29G, ct seq. 
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the school of jurisprudence prevalent in his day, to which Cousin 

lIas also unwittingly committed himself. In excluding chariLy 

ii'om the protection of the State, Smith has only l'e('vgnized It 

legitimate consequence of its separation from justice, for Tvmch 

M. Cousin himself contends so keenly. The consequence is 

one which Smith accepts, in common, with all the othOl' 

adherents of the absolute distinction between perfect and 

imperfect obligations, M. Cousin being, so far as I know, the 

only writer of note, ",110, whilst tlll'owing charity beyond. the 

sphere of justice, insists that it shall be recognized as one of 

the objects of jurisprudence, and admitted within the pale of 

positive law. The theoretical source of Smith's error, moreover, 

if I am not greatly deceived, is altogether different from that 

which Cousin has indicated. Smith's mistake consists not in 

failing to call into action another principle than justice, but 

in limiting the action of justice it:lelf; and this inadequate 

view of justice is one which we shall see presently is common 

to Smith and. his ct'itic. He has seen only the negative side of 

justice, and consequently, like Kant, he has assigned to legisla

tion, which is built upon it, only the negative duties of restraint. 

But is there any reMon why justice should not say do, as well as 

do not; act in behalf of liberty, as well as do not act against it; 

anticipate the restraints which will be imposed upon it by 

poverty, ignorance, brutality, and tyranny, and prevent the 

occurrence of crime, as well as its recurrence. If liberty be the 

object of justice, whatever is antagonistic to liberty it belongs 

to justice to remove; and Smith needed not to travel beyond his 

own principle, in order to find grounds upon which to recognize 

all the duties which Cousin properly assigns to the State. But 

• 
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if Smith WfiS thus led, by an inadequate conception of the nature 

of justice, to excludo from its province a lm'go domain which 

legitimately belougs to it, was it not an equally inadeqnate 

conception of it which led Cousin to assign this domain to 

another principle, which, at bottom, is neither moro nor less 

tlmn tho principle of justice itself, acting in different relations, 

i.c. under different extemal circulllstanccs ? If it wero true that 

the dutics of charity were duties which, being measured by no 

COl1'csponding rights, feU into an independent tel'l'itory of their 

own where the voice of justice was uuheard, they would indeed, 

as 1\[ Cousin says, be II perilous duties," and I believe it is the 

l)opular adhesion to tho doctrine which he advocates with so 

much zeal, which has gathered around them moro than half 

their perils. nut have we in reality any ground for reYerting to 

(\. belief ill this neutral tenitor,}' 1 between justice amI illjl1stice, 

which Thomas Aquinas rejected so emphatically in his day,2 eyen 

ill deference to such names as Kant and Cousin? 

Justice and injustice are IlOt., like l)leasure and • pam, COII-

trm'ics merely, but conlradicl(yrics;3 for not only docs the anil'

mation of the ono imply the negation of the other, l)ut Ute 

negation of the one illll,lies the aflirmatioll of the ot.her. Be

tween pleasure and pain there is a bonIer land of illllifl'crcnc(>, 

though O\'en this is for the most part debateahle ground; but 

justice and injustice, right aud wrong, both reach the watcr-

1 "If wc contl'lIlp!atc actions in their tntc antl re·a! connl'dion, wc shlll1 find 
that nothing is illllill'crcnt, becausll Il\'cry action is dther OIW cort ,·sl,()n1Iin;,.:, or one 
not corrcsponding to the onllli' of reason (ordo l'Cltiolli.<), IlIlllnothing call be COli· 

ceivcd as holtling n mhltllc pi lice. " N clllluer, viii. p. 239. 

~ SmlllllCt 7'/tcolo!licc, ['rimll sr"/lIlIlc(', qures. xviii. art. ix. 

3 Hamilton's Lcd. \'01. ii. p .. 136. 
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sllCd on tllC mountain-top; and that charity which docs not 

now dowu the valley of life like a fertilizing stream, will speedily 

find its way to join those headlong torreuts which ronr down the 

valley of the slmdow of death, Omnc minus bonum ltabet mUo

?lem mali I seems true, at least to the exteut to which it 

hands over to the domiuion of darkness whatever does not be

long to the kingdom of light; though it is not true as exclud

ing degrees of virtuc and vice,!! and a consequent progress in 

perfection 01' degradation, Viewed in this aspect the question 

of the limits of justice belongs to the subject of theology rather 

than of jUl'isprudencc, and it is to the thcologians nnd school

mell of the middle agcs, and to their model'll interpretcrs in 

Germany and in thi13 country,3 that I must consequently 

refer for its cxhaustive discussioll, It is ncccssary that we 

should bcar in mind, howc\'cr, as I have said already, tlmt the 

whole doctrine of the TIoman Catholic Chmch on the suhject of 

works of supcl'crogation" (opera Sllpc1't:l'ogatiQnis), works, that is 

I II Malum cnirn est llri\'ntio boni." St. A n(,'llstin quoted by 'I', ,\cluinos, 
Prima S(CII"t1a~, CJII:I!S. x\·iii. see. ,·iii. lIliiller Olt Sill, vol. i. 1'. 61. 

~ The innLility of the Stoics to mnintain the distinction between ohligntions 
which they had l,artinUy recognized was lll'ohably the cnllse of lIIost of their" con
tr.ulictioll"" Por example they "iolntell it hy llInintllining thnt thcre is uo mCllu 
lllltwccU \'irtuc nmi vice, nud thllt ,'i1'luc admits llcitlwr of increase 1I0r dilllinu, 
tion, thc lntter IIInxim being ngaill eOlltmdietcu by the whole object of their sys
telU, which WlIS increase ill virtlle, the Ilnlurlll ilUI'Jlllltlltion of which in 1111 llIeU 
wn.~ the "cry root oC their doctrinc. (Zeller's Stoics, I), 2~!).) As rcgnrds the 
identity of justice nllli cllllrily ill particular, tll('Y sel'lII to Il1l\'e bee II eO:I~istclit)y 
iuconsistl'llt, Scncca being spccially cXlJiicit (Zl'l\er, 29S). 

3 ~Ir. Mnurice hns sOllie cxcl'!lcnt relUnrks 011 thc sUhject in Ids l-rctw'(S Oil 

Christian }.'Iltit's, Lec. xiii. p. 201. 

'A mOllern l~lIg\ish writcr muiutoins t1lnt to (10 nway with UIC belief iu UIC 
possibility of works which tmnseclIIl the sphere of duty wn.~ one of the speciaJ 
functions of Christillni.ty, .. Extrnonlillnry sen'iccs to Illllllnuity become oNi. 
nary nnd iml'crutivc in the Christinn cOllllnouwcnlth" (Ecce 001110, p, 299). 
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to say, which profess to transcend the law, rests on the same 

limited and imperfect conception of justice which ill juris

prudence has led to the distinction between perfect and illl}'er

feet obligations. They were regarded not as duties, but as good 

works beyond tIl(! sphere of duty, and illllepenrlent of it ; just as 

works of charity, in which in no small measure they cOllsi::;lell, are 

regarded by M. Cousin as beyond the spllCre and indepcndent 

of the principle of justice. The fallacy ill\·oh·eu in the train uf 
" 

rensoning by wllich these wo)'ks were inculcated nIHl of the COII

sequent distinction ill IlI'incil'lc between coll.~ili(( alllll'l'Il'I"'pfrl, 

of which we find traces c\'en in Thomas Aquinas,! is C'xcellclltly 

exposed lJY MUller on Sin,2 nut our present object will be 

Lettcr attained by examining fo)' onrsch·cs the far cleare)', jf less 

subtle, exposition which ~I. Cousin has presented of what essell

tially is the very same argument against which ~fii1lcr cOlllelllls, 

Let us exnmine his statement then that there are duties which 

have no reciprocal rights ill the light, of the i1luslmliolls which 

he has adduced j and for thiR }llll'pose let us turn to that portion 

of his writings to which he refers in the passage wldch I 1I:1\'C just. 

quoted. It is the allpendix to his work 011 the Sensualist Philo

SOphyj 3 and ill it will be fOllnd an clalJoratc disclIssion of thc 

lUuturul'elntions and limits of justice and charily. Almost at 

the very outset of this discussion the following pointed scntellec 

seeIUS to concede the whole matter ill dislJUtc. "Duty alHll'ight arc 

II" 0 ... t' '·WI. sec, ,11:1.'5. C\'IIl. RI' • 1\', 

s Vol. p. !i'O. 'j'his illll'ortnr.t hilt somcwhnt nbstmsc work is 1I0W \'Cry rail'ly 
trnuslntcd iuto English. Considcring the po\,crty of ollr IInti\'\' Iitcratlll'l', it ill 
surprising tJmt the indllstry of tmns\ntors docs 1I0t oCClIsiollully tnke thl! directiull 
of jllrisprtu]cnce, RS well as of theology, 

3 p. 313, et, Slq. 
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brothers, tlleir common mother is liuerty. They are born the same 

day, they grow up, t.hey develop and they perish together." 'Ve 

cannot be so unjust to }L Cousin as to set down this pithy wctuUl 

as 0. mere rhetorical embellishment., aIH} if we are to attach to it a 

serious meaning we can regard it as nothing short of an ullqunli

lied recognition of the fact that rights and duties are reciprocal 

and co-extensive. Yet this same dictum, ill terms which if not 

identical are equally unequivocal, might be quoted from the 

writings of mornIists and jurists without number, who m{e l\I. 

Cousin l'cputliate the results to which it leads,l and who, with 

him, would indignantly reject the notion of confining the sphere 

of duties within the limits which they themselves had assigned 

to that of l'ights. If the tl'Uth be, as we contend, that the two 

spheres arc absolutely co-cxtensive, and that as regards human 

relations the reciprocity of rights and duties has neither limits 

nor exceptions (for in relation to the divinity, as I have 

already explained, we arc dehtors only, and not creditors) the 

circulllstance of this fact being propounded thus unawares and 

as it were invohmtm'ily, furnishes a striking illustration of the 

gl'catCl' trustworthincss which often belongs to the instinctive 

perccptions of the rcason than to the results of our conscious 

mental processes. Let us tcst it, theu, by the instance 

which 1\[ Cousin regards as most clearly fntal. The POOl', he 

tells us, have no rights -none at all events which constitute 

I A curious illustration of the consequences of sellarnting tile jl/slum from the 
deccl'lllit is gil-ell by Bal·!Jcyrne. Whun commenting on Grotins (\'01. i. p. 68) 
htl says that, according to his authof though it mo.y be hOliest and commcnJo.blc 
to eontellt olleself with olle wife, olle cannot be said to tIo wfong in tnking two. 
Such was no doubt the logical consequence of wbat Grotius hau sniu, but it was 
vcry heartless in Bllrbeyrac to l.oiut it out. 
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claims on our justice· and consequently our dutics to thelll if 

they exist at aU, must be founded 011 anothcr principle. If the 

fact be as stateu, t.he inference is indisputable; and our conccl'll 

is consequently with the question of fact. In or(lcl' to its solu

tion let us recall for a moment what we have forlllerly said of 

the origin of OllI' rights. "'e found them to originate in the 

distribution which God had mUlle of His gifts to II is crcaturcs, 

it boing true, without exception, that every gift which \l'e rcceive 

from Him comes to tiS, accompanicd hy the consciousness of a 

right to its retention, its exercise, aUlI t.he results of its exercise. 

In this view we ha\'e the fullest. concurrence of ~r. Cousin hilll

selt: "Property is sacrell," he says, "because it reprcscnts the 

right of personality itself. The first act of free a 11\1 persunal 

thongllt is an act of appropriation. Our fil'st property is our

seh'cs, is our rgo, is our libcrty, is our power uf thought; all 

othor propcrticl:i are derived from this, andrctlect it." 1 

Now, if thi;;; be so, the question whother a paupcr has rights 

resolves itsclf into the question whethcr lJC has posscssiow::, or 

mther whethcr he has that original possession of pcrsonality, of 
• 

ltllman life, in which, as M. COllsin says, all othcr possessions 

originatc. If the answer to this question bc ncgative, if we arc 

dealing not with a l101'son but a thing, we postUlate the cOllllition, 
• 

not of paupcrism, hut of sl:\\"cry, which cyell thc nOIl\l1ll jurists 

pronounced to 1)c all institution contm nail/ram, alllI which, in 

our view of the matter, call not clailll to cxist eithel' ethically or 

legnlly. The theory of shtYcry, 1lI0rCOH'I', allnihilate,; duties as 

well as rights, fOl" we can have no duties, in the hlllll:1II liCII:-;C, 

towards things. It thus carries us 1Je),011l1 the pale of chm'ity, 

1 Jb. p. 319. 
n 

• 
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as 1\1. Cousin defines it, as well as that of justice. On the oe,. r 

hand, the moment we depart from this theory, in its absolute 

rigour, we just in so far assume the existence of a persolla. morc 

or less perfect, and answer the question in the affirmative. Hut 

1\1. Cousin is not dealing with slavery, and the existence of the 

l'C1'S01Ia is inseparal)lc from freedom. The answcr then, in tllC 

pauper's case, must be affirmative. 11ut if thc answer he aflirma

tive if the existencc of tIle persona and its consequences Le 

admitted, then it is clear that the rights which accompany this 

primary possession and its adjuncts exist in the hmnhlest speci

men of humanity, just as fully as do the rights tlmt accompany 

the morc multifarious possessions which have sprung from thc 

selfsame sourcc in oth(:J's. Now though 1\I. Cousin maintains 

t.hat thcro may hc duties to which no rights cOl'l'espond, he does 

not llOhl the converse of thc proposition, and maintain that tllCrc 

are rights without COlTcsl Illding duties· though he maintains 

that I may have duties towal'(ls you which confer on YOll no 

rights, he docs 110t maintain that you may have rights against 

me which impose on me no 1lutics. If the pauper has rights 

t.hell, on M. Cousin's own f;hcwing, I h:n-o duties towards lJim 

corresponding to Ilis rig-Ilti'l, wllllteycr they may lIe; and as it is 

only duties which ,10 110t spring from rigIlts that fall bcyond thc 
• 

sphere of justice, lily duties to tlte pauper not being of'that 

description, necessarily fall witlJin the spherc of justice. 

It is 110 ans\\'('r to this argulllent to alle>ge tltat, hy parallel 

reasolling, it ,,"nulll lIe easy so to extend tIle domain of charity 

as to mnke it include that of justice; Lecallse wltat I am con

tending 1'111' is just tlt:lt tIte principles wltich lie at thc root of 

justice alld clwrity arc itlcntical, tllough seen from dil1erp.llt 
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points of ,"iew. Tho principle which, in the case of justice, we 

see in tho light of n right to claim, in that of charity presents 

itself in the light of a duty to gh'c. 

But however conclusiye this argnmcnt lllay seem, dol's 

it not, by limiting the legitimate action of the principle of 

justice, lead at least to partial injusticc? In illlposing on me 

the duty of prescr\'ing his lifc, docs 110t the pauper, to that 

extent, make an inroa!l on my possessions, and rub lIIe, so to 

speak, of gifts which Wl're a consequence of the original gift of 

life to me ? My answer lllust Lc to rCllIill!l you that suhjccth'e 

rights are sclf-limite!},l their exercise l'ring dependcnt on tllC 

recognition of objecth'e rights.:! So far f1'0111 luhlillg to Illy gifts, 

my rights, or lily lil'cl'tics, hy refusill~ to recognir.t· t hose of lily 

neighbour, I should c1imillish them, 01', in other words, rCIH!t'r 

their eXl'rcisn impossihlc, to tlla/ 1'.1'/1'111. Thcre is 110 duty, how

c,'er painful it may IJe, awl howe\'CI' ~reat lIlay he the amoullt of 

immcdiate sclf-sacrifice in\,oln'(l in it:; pcrfol'lJlallce, which, when 

fully undcrstood, is 1I0t also a l'ri\'ill'~c, the exercise of which 

may Le claimcd as a right. Nay, on the prillciple or that pro

found maxim that" it iii 11101'1' J.h'ssc(l to ~i\'e than to rccci\'c," it 

would seem that the balance of ~aill is IIl'ccssOlrilr ill j;l\'(Hlr or 
• • 

him who pcrrorms the sacrifiee, not or Jlim for wholJl it is pcr

formed, To the fullest cxtent, therefore, to wllirh (·ltlll'it r is a 
• 

duty founded 011 the right!; of otllers, it is thus a duty fOl\luletl 

on our OWI1 l'i~hts, As mankind is cunstitutell, the inl!'l'csts of 

the suhject and the ohject lily ri~ltls at III thy rig)I!:> are 

inseparable; and it is only whell I carry till' I'xl'l'ci:-:c uf cllal'ity 

bC'yolld the sphere of justice, wIlen J 1':\';'; tIll' l",illt at which 

1 A 1I1~, p. 1 GO. 2 A 11[", 1'1'. 15:3, 1 ~Ij. 
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liberty degenerates into licencc, that I begin to squandcr my 

means, to abridgc my powers, and, in the mistaken belief that I 

am adding to the means and thc powers of my neighbour, COIn

mit an act of injustice from which we mutually and equally 

suffer. Just as we shall see presently that thc highest liberty 

implies the lllost perfect orde1', 50 here the widest charity is 

identical with the strictest justice. The two culminate in the 

same point.. Beyond this point each sinks into its own opposite, 

by the weight of the sclf-contradiction which all further attempt 

at its rcalization involves. Up to this point all is mutual 

benefit., and all sacrifice on cither side is merely apparcnt. 

But it will be objected t.hat., according to this view, self-denial 

and sclf-interest practically become synonymous. Such unques

tionably is the fact; the only difference between the self-interest 

of which we here speak and that which ('ommonly exhibits 

itself in the form of selfislmcss, beinfl that the former is an 

enlightened self-interest, such as perfect intelligence would pre

scribe; whercas the othcr, always in reality, and ycry oftcn dc

monstrably, is unenlightcned, and such as only folly 01' knavcry 

would cOlllmend.1 

On the very same principle on which "honesty is the best 

policy," charity, in so far as it is an act of justice, nay, is not an 

act of injustice to others, is self-interest. Nor need wc be scm'cd 

from thesc conclusions by the consideration that, as mankind is 

constituted, good policy would, in gencral, be a very unsafe grounu 

1 Thill concl'ption o{ the solidarilt o{ intcr~sts, nnd the possihility o{ n'ducing 

vice to ignoronc(', as well as \'il'tuc to knowlc<1gt.', on which so IJIllch of tht.' orgu· 

lJIent in fa\'our of cOlllpulsory educatiun rests in modern SUites, though not acted 

upon to the some exlt'llt, was liS {umilinr to the better mint!:; of heathelldom as o{ 

Christendom. SCI: PInto, Prolag. c. 37, sec. 3S, ct P(J3$. 
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on which to preaeh cllarity, 01' e"cn honesty, It is the shortness 

of our vision which makes the grounu ullsafc. If we saw through 

the whole vista of policy, as God sees through it, the ground 

would be sufficient; and we should not only, "'itb Kepler, 

II think God's thoughts," but do God's decds after Him. 

But though, in prevcnting the poor of our own ncighbourhood, 

or our children and ncar l'clath'cs, from diminishillg wltat may 

he regard cd as the common stock of human life and libcrty, by 

sacrificing the gifts which nod has bcstowed on thcm, wc may 

be fulfilling the requirements of that principle of justice of which 

life and liberty are the ol~jects, what shall we say when wc COIllC 

to other virtuous acts, to dccds of general philalltlll'opy, 01' to 

those special acts of heroic sclf-deyotion by which the rights, the 

interests, and the liberties of the imlividual, nay, the indiddual 

himself, are freely sacrificed for the intcrests of ot.hers? ~r. Cousin, 

following Cicero,! adduces the instance of I)llblius Dccius and 

his descendants. The posit.ive la.ws of most modcrn states haye 

made charity compulsory, and the laws of all ch'ilizcd states 

bave enforced the mutual obligations of parents and childrcn; 

hut no code of law~ ever decreed, or could decree, that, for the 

sake of his country, a man should court death with gl'eater 

eagerness than ever Epicl1l'us courted plcasure, still less that 

thrce members of the same family in succession should do so. 

Wns the self-devotion of the Decii then, or the martyr-death of 

Regulus, we shall say, an act of justice? We answer the 

question by another. Was it nn act of injustice? or must we 

ngain take refuge ill a neutral territory between the just and 

the unjust? Or some may perhaps be disposed to say that, 

I De Fill. lib. ii. c. 19. 
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though an act of the highest virtuc to others, it was nn act of 

injustice to himself. Dedus, I reply, was God's creature as 

much as auy othcr Roman, and God cannot havc so ordcred the 

world as thut an nct of virtuc to one should be an act of injus

tice to another. To suppose thc same action to bc at once vir

tuous and unjust would be to justify injusticc, to confounu 

virtuc and vicco If it was nn nct of virtue at all, it certainly 

was all nct oi justice also the fulfilment of a duty, if not of 

the kind which men can impose Up 011 mell, at all evcnts of the 

kind which God imposes 011 hcroes and 011 saints. 

The mCllt.ion of Cicero will rccall to many the discussion 

in the lJe Finiblts, ill which Regulus is maintained to lmvc 

been nctually happier ill the midst of tortures than Thol'ills, 

strctched 011 a bed of roses, sipping the choicest wines. In 
• 

idcntifying "irtue with utility and self-interest, even ill this 

present world, I of course nccept this argument to thc fullest 

cxtent, though I do not deny the tendency which it has to de

generate into a mcre logomachy, tUl'11illg on two distinct mean

ings of the word" happiness." But what I wish to point out 

as important for our present purpose, is, that in consulting liis 

rcal as opposed to his appurcnt interest in circumstances so 

painful, Cicero represents Regulus not as having exceeded, 

but as having nobly fulfilled his duty. The great jurist knew 

nothing of work.., of supererogation. 

(b) Tlw doell'inc of tltc identity of tlte In'incilJlcs of justicc and 

cltal'ity was tcmvltt by Clwist's 'mccliaton'al sacrifice, and is im

plied in tlw wltole sclWlnC 0/1·cdc11l1Jtion. 

Thc rendcl' will only be giving utterance to a sentiment wllich 

has received much prominence from the teaching, not of Chris-
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tinnity I think, but of Christians, if he should meet the doctrine 

which I have been enunciating by the question, whethBr 

Divine justice be not transcended l,y Divino J)ll'rcy? Tho nct 

of creation may full beyond the sphcrc of our ethical contcmpla

tion, and rcvelation may havo tione nothiug to bring it within 

our ken. But havo wo not been told expressly that tho act of 

redemption was a wor:;: of supcrerogation? Tho VOl')" highcst 

view that has cver been taken by Christians of the merit of good 

works, thc most extreme constl'Uctioll that ever has been put on 

the Epistlc of St. J amcs, falls far short of' bringlilg the guodness 

of God within the limits of justicc. According to the tht!ology 

of all the Churches 01 the Hciorlllatiou, it is to free gracc d(llle, 

and not to our righteousncsscs " that arc as filthy rags" 1 that 

we are indebtcd for His bouuty. Here, then, is surely all in

stance ill point, for the charity of Gud, in transcending the 

limits of justice, cannot possibly pnsf) o\'er into the opposite 

region of injustice. Sincc God canllot possibly be unjust, there 

must be some other principle, reconcilable but not identical with 

justice, on which H~ acts: S0111e neutral territory betweoil justice 

and injustice 011 which His mercy displays itso}t: llut what, in 

this view, do we make of the merits of Chl'ist which are im

puted to us? Of His vicarious sufTering for sin, and of our 

faith in this sufi'ering which is "connteel to us for ~';9ltteowmcss?":! 

All argument derived from God"::; forgiveness, so long as it was 

viewed by the light of natural l'eligion alone, might have been 

maintained in support of 1\I. Cousin's uoctl'inc; and it was in 

this vicw, that ill treating of creation, nnd of the consequent 

relation of Creator to creature in general, we admitted that the 

1 ISo1- lxi v. G. , G I '" G II • :tt. . 

• 
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correspondence between rights and duties which governs Immnn 

relations, is t.here inconceivable. But when taken in connection 

with the scheme of redemption, the Divine clemency, so far 

fl.'OID supporting the notion of it possible separation between 

charity and justice, seems absolutely fatal to, it; for the whole 

end and object of that scheme wns to bring the mercy and 101lg~ 

suffering of God within the sphere of His justice to reconcile it 

with justice, or to prevent it, unmel'ited as ~t was by mere mall, 

fl'oin being unjust.1 If even Goel Himself cannot, consistently 

with justice, extend to Ilis creatures it mercy beyond their 

merits, without falling back on all expedient which is at variance 

with the ordinary arrangements of His providence, much more 

must such a. proceeding be impussible to creatures who are abso

lutely bound by these nn'rmgements. In this case, most emplmti

cally the rule i~ pl'oved by the exception; since even the excep

tion is removed by the miraculous interposition of Him wllo 

"of God is made unto us l'jghteousness," 2 If justification by 

free grace on God's part be a mystery, on man's pm't it is an im~ 
• 

possibility; and human pardon, mercy, charity, and, to SlUll lip 

aU, virtue in every forID, must be contented to keep within the 

pale of the most rigid justice. 

Nor is the case altered if, in place of the ordinnry view of 

redemption as a mere buying-off from merited punishment, we 

adopt the deeper, and probably far truer view of it, as progres

sive deliverance from sin by ft gt'owing consciousness of the filial 
• 

relation in which we stand to God, nnd consequent acceptance 

of His will For, if mercy be depellde!lt Ou, and proportioned 

to, the extent to which man is thus purified from sin by reunion 

, ~1ntt, '". Ii, 18; Luke ui. la, 17 j nOnl. iii. 31. t 1 Cor i. 30. 
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with tllC Divine, then is mercy plainly coincident with justice, 

and this eC}uully by whatever means t.his reuuion may have bel'1l 

effected, The regenerated crelltUl'e, the new lllllll in Christ., ill 

so far as the original image in which he was fOl'lllell is resiol'l'd 

to him, hns become wi iiled to mercy, 01', in other words, the 

mercy which is extended to him has become justice. 

Nor wClS the doctrine of the unity of justice and mercy pecu

liar to the New Testament. "Those who conceive of jllstice as 

opposed to mercy," says :Mr. Erskine,l "must J"('gnrd the Psalmist's 

utterance, C .Also uuto Thee, 0 Lord, belongcth lnercy, for Thou 

rendel'est to every man according to his wOl'ks,'~ as n complete 

subversion of the meaning of worlls, and I have sometimes 

thought they mnst be tempted to conjecture that the copyist 

lias, by mistake, substituted the word ?IIt/'('!! for ju.~iie(', 'fIIPy 

have bel'll nccllstomed to suppose that nothing \;Or5e couhl he

fall them thnn thnt God should render unto them according to 

their works, and their hope in His mercy 1m!) just. heen the hope 

that He would not so d£'al with l'wlt; the idea therefore tlmt 
• 

mercy itself will l'el111cr 'lIlto them according to their works 

seems to Le the annihilation of all hope." 

IC I believe," he continues, " that all this is founded on misap

prehcllsioll, and t.hat in God mercy and justice are olle and the 

same thing. ···that His justice never demands punishment for its 

own sake, and can be satisfied with nothing but righteousness, 
• 

and that His mercy seeks the !Iighest good of man, which cer-

tainly is righteollsness, and will therefore lise nny means. how

ever painful. to produce it in him. If mell could ullderstand 

that God's i'tn'pose, in rendering to them acconling to their 

1 Spiritl"iltl Order, p. 71. • }' 1" II) • sa. XII. _ • 

• 
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works, is to instruct them in the true nature and character of 
• 

their WOI'1\8, that so they may apprehend the eternal connection 

between Sill and misery, between righteousness and blessedlles~, 

and thus he led to flee from sin and take hold of righteousness, 

they would also understand that it is in mercy that He deals 

thus with them, and that, ill fact, the purposes of mercy can ill 

DO other way be accomplished." 

« I know that I shoultl be a minister of good to many if I 

could help them to apprehend that this is the meaning of God's 

justice, and therefore that it is to be as much trusted as lIis 

mercy. They have been accustomed to look upon Christ as 

their Saviour, because He hus delivered them from justice by 

suffering UIC penulty which it denounced against t.hem, whilst, 

in truth, He is their Saviour, by revealing to them that justice is 

their friend, being only the enemy of their enemy." 

It is j11 the dhectioll of separating justice from mercy, as here 

indicated, rather than of separating mel'cy from just.ice, that the 

ordinary teaching of Cbristianity has gone most widely astra):. 

That God could not be merciful without being just seelUS always 

somehow to have beell admittd, however irmtiollnlly it might 

be explained; but that He might be just without being merci

ful was, and is still, stt'enucusly contemled for. Of all the 

fruits of this unhappy severauce of the Divine nttributes, the 

bitterest sUl'cly 11M been the belief in a rcgion of fillal repro

bation from which mercy is for ever shut out, nud to which 

those who arc impenitent in this wo:'lU arc condemned for ever, 

not for their good or for any good not, hldeed, with nny objc~t 

at all, except simply the satisfaction of what is cnlled .. God's 

justice." 
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(c) The doctrine oj tILe identit!J oj justice and charit!J leas not 

first pr01nulyated b!J Christ, and is not C:I.'CI'jJt ionall!J Cltri,~t ia n. 

Truth is one and eternal. No truth, then, no portion or aspect 

of trutIl, 110 doctrine that is true, can be either exceptional or 

new. l\foreover, to ascribe either the revelation of truth to 

mankind, 01' its recognition by mankillll, to a particular epoch, is 

to cut off humanity of the previous tillle from the Divino clement 

which constitutes the human characteristic, and to interrupt 

the current of human identity. More definite and consistent 

revelation from within and from without., clearer recognition 

and fuller acceptance of the trllth, and not the discovery of 

novelties, nre the phenomena of progress, in nll those depart

ments of science which ha.ve lllan for their ohject. I altogether 

repudiate the division of the history of mankind into epochs in 

which man was and was not conscious. :\lnn, as such, is a con

scious being. An unconscious man is a contradiction in terms; 

and, inasmuch as the doctrine in question is n revelation of 

consciousncss, as well as of external observation, and of the 

word, I no more agree with those who maintain that Christ first 

taught that charity was a duty, than with those who datc 

jmlcrlliit! from the French Rcvolution, or with Hegel when he 

says that "the mahdate lmow th!Jself was first given to the 

Greeks." 1 

But if this was so, the doctrine in question must huve n placo 

in the histOl'Y of opiuion. \Yo find, accordingly, that it was 

pro-eminently the doctrine of that ethical school which I re

gard as l'cprcseut.'\ti\'e of whut, more or less definitely, ha\'o 

I Phil. of /I;st., p. 230. Thllt it was gi\'cn to those froUl whom tho Greeks 

aprMg is, lit lUI)" row, 11 historic41 fnet; Cllltc, 1', i2. 
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always been the central beliefs of mankind. Nor is there any 

doctrine in their adhesion to which the disciples of Socratcs 

followed his leading more unswcrvingly, or with l'cfel'ence to 

which thcy were more unanimous. I am aware that in this, as 

in so many othcr directions, an attempt has becn made to scparate 

Aristotle 1 from the other memhcrs of the Socratic S611001; 

and his divcrgcnce in so important a matter, if real, would in 

so far as ethics are concel'Ilcd, no doubt place llim amongst thc 

impcrfect Socmtics. The case is one in which it is difficult to 

reconcile the various exprcssions, so as to discover what 

Aristotle's opinion rcally was. My own impression is, that his 

objcction to the man ncr in which Jllato statcs the prevailing 

opinion arose mcrely from his sense of tllO danger which there 

was of the analytical examination of the virtues, as separate 

manifcstations, being abandoned in conscquence of t.heir funda

mental identification; and that, 011 this, as on all othcr occasions, 

he stepped forward as the champion of the analytical method. 

This view is strongly supported by the rcmarkable passage in 

the Nicom. ELMes (v. i. 15), in which he speaks of ouw.'OITVI'71 as 

T€A(IU IJ.U.'\IITI U &[1(1 ~, and ns comprcltcmling the othcl's,:! a passnge 

which, to the mind of Thomas Aquinns, secmed not only to 

settle the opinion of Aristotle, but" hich grcatly influcnced his 

OWll yicw as to the insepnrablc character of the virtucs.s 

As Sir Alexandcr Gl'nut dislmtcs the gCllllincness of the fifth 
, 

I Zclll'r's Socratts mill tI,e Socratic ~'cllool$, Eng. tmns. p. 120; Grout's .. Ir;". 
toile, \'01. j. p. 163. 

: .... 0", p.ill ot.1' ;1 OlliCUa<ri-I"TI ov ;Upos aprTl)f, tiXXIi 6:\'1 tiP<Tjl (cn'u.: oi·.;' ;, 

i,allria tiill.:ia, P./pOf "alilas, tiX\' 6:\'1 uda. 

, .. Yirlllll.':; /IlorolclIl'crr~>ctn811t'ccssC cst nt! in\'icclll councxlUl C.'t.4C, tit nil em sino 
nltel'll elise 11011 \·lIh:I1t." ·/'rim. &c. Qlla". In. nrt i. Aut! 4S to their rt'lnlioll to 
jUlltice, v" :;(c. Sec. QIla'''. h·m. nrt. "j. 1UIt! xii • 

• 

• 
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Book, his argument is not wholly invalida.ted by this passagl\ 

though it is seriously weakened by it ill conSCllllCnce of his 

admission that. even thc Eudcmian Ethics arc not an illlll'pclllll'lIt 

work, but merely Eudcmus's "exposition of the thf!ory of Aris

totle, slightly modified by his own vicws." That. Elidellllls 

should have misunderstood Aristotle, or that he wlllllh' llisscntcll 
• 

from his views and silently and intentionally lIlisre)lre~clltell 

them, on n suhject so often tliscussc,l in the school, arc neither of 

them probahle solutions of thc difl1culty. But he this as it may, 

if there be any single opinion that is traceable to ~C)cratl's per

sunally, it would sccm to be that of thc unity of the viI'llll'S; 

and this instancc, though hy no means the un]y onc, is pl'rhaps Olle 

of the most remarkable, of the ext.cnt to wllieh the vicws whieh 

tmdition has ascribell tu him were aJlticillatiolls or tIll: tcachillrr 
" 

of Christ, I might refer to many passages in XClIlI)lholl, and 

also in the Hepublic allli the Laws; uut I shall select olle which, 

belonging to the earlier ))ialllgues, is morc \111l1uestillnably 

Socratic, alit! which has the farther advantage of lakin;..:- lip 

the di'icus:sioll marc directly ill the aspcct in which 1 have pre

sented it. 

The main poillt at issue between Socmtes a1ll1 l'l'otagom:>, in 

the dialoguc which bears the arch· sophist's namc, h; allJllli'l 

idcntical with that which wc have just becn discussing wilh )f. 

Cousin, nnd the sulution which f'lIcmtcs fllrced UII his I'l'lul'laIiL 

antagonist is precisely that at which ~r. Cuusin lIIiglJl have. 

an'h'ed 11y 1\ surer way than allY that was 01'C11 to l·r"ta~l/ra~. 

The curlier portiuns of the dialogue contain pl!I'hal'·~ tlH~ 1Jl\J.~t 

vivid piclmc uf the intellectual lire uf Athells tl) be fOlilld ill tl:e 

wholc range, even of 111c:;0 lllan'cllous pruductions. TIll' ~:ty(;sL 
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banter is mixed with the deepest wisdom, whilst the sharpest 

satire that ever perhaps was turned against human pretentious

ness and self-sufficiency is tempered, as it always is by Socrates, 

not only by an urbanity which woulJ have done no discredit to 

the best days of chivalry, but by a forbearance and charity which 

would have done great honour to the milder times in which we 

live. At last the point is reached at which Socrates, in a 

manner the least likely to alarm him, and, as it were by the 

way, places the Sophist face to face with the main difficulty. 

" But still, Protagorns, I am n little at fault in a small matter, 

which I must ask you to clear up for me, if you would ]u1.Ye me 

complete. You say that virtue admit.s of being taught j and if 

I could be persuaded of it by any man, I should be persuaded of 

it by you. 13ut, whilst you haye been discoursing, there is 0. 

matter which has puzzled me, and regarding which I beg that 

you will set my soul nt rest. You say that Zeus sent justice 

and modesty to men j nnd frequently, in the course of the dis

cussion, you have spoken of justice, and tempcrance, and piety, 

aud the like, as if tnken together they were one namely, yil'luc. 

'fell me then plainly whether virtue is a unity «(I') of which 

justice, temperance, and piety forlll component pnrts (}LeirIa), or 

whether tllese nrc all but differcnt nnm('s for t.hat same unity, 

which bears also the name of virtue. It is this which I miss in 
• 
• 

yOUl' di5(:f'(;'1~'" llit.hcrto." "Nothing is more easy, my good 

.Socmtcs, than to nnswcr that l1 i.':..~af;j}:J ~ for. yirtne being 011(', 

those qualities of whic11 you speak arc clearly part:; of 1I.!: ;, But 

whether," I said, "are t1l('y parts of it in the sense in which the 

features of the f(lcc, the mouth, the nose, the eyes, the cal'S, nre 

parts of the fnce j 01', in the seuse in which portioJls of gold 



OF JUSTICE AND CHARITY. 2il 

which differ neither from each ot.her, nor from the whole, except 

in size, nre parts of the mass of gold which they compose 1" 

II As the features nre parts of the fnce, Socrates, so it nppears 

to me." "Do some men then," I asked, " possess one, nnd ot hers 

another, of these parts of Yirtue, 01' ILust he who has olle h:1\'e 

all 1" "By no menns," he replied; ., since many are brave 

without being just, nnd just without being wise." "Are wislhn 

and courage, then, nlso part.s of virtue 1" " Above all," he sail!, 

II wisdom more especially, seeing' that it is the greatest of all the 

t " par s. "Each of t.hem is different from the ot hcr 1" 
• 

.. Ccr-

tainly!" "And each of them has a special function, like the 

features of the face; for the eye is not like the nose, 1101' is its 

function the same; neithcr of the othcl's is one like anothcr, 

eit.1' ..... in the function which belongs to it. 01' nlly othcr I'l'Spcct. 

Is it so, also, witil t.he parts of virtue? Is no onc likc anothcr, 

either in its function, 01' in any other rcsp!'ct? Plaillly, it 1IIust 

be so, if our cxamI-·le holl!s." "It is so, ~ocrates," he replicd . 

.. And," I continucd, "then none of the at hcr parts of "ir! lie 

rescmble knowledge, 01' j llstice, 01' couragt', 01' tCllll'emllcc, 01' 

piety?" .. None of them." II Come alung, tJlClI, ntlll let us 

itlrluil'e together what each of them is like; alll!, fil'.'it, aftcr this 

fashion: Is justice anything 01' nothing 1 I hol(! it to he SOIllC

thing, what say you 1" II I agrce with you." U How, theil, ii 

anyone wcre to say to us, Tcll mc, Prot agoras a Ill! Socratl'';, is 

this thing which you call justice a jUJt thing or an unjnst thing? 

I would answer, a j llSt thing. ,rbt yote ,,"null! you gi\'c? tlte 
• 

S1Ule, 0,' :'! different one?" II The same," he sail1. 

A similar iUfluiry is W u(llu:.,~tl l'cgal'llillg piety it, too, i.i a 

thing, nnd n holy thing; nnd Pl'otagolu:;, ;./)t t;\e principle that 
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things which are equal to the same thing are equal to one 

another, is dragged into the .admission, first, of the similarity, 

nnd, at hst, of the identity of virtue and its component parts. 

The dinlogue exhibits, nt many of its turllS, that almost oriental 

sllbtilly, which proves how enlirely the great opponent of the 

Sophists was master of their weapons. J.·or a time, in common 

with Prot.agoms, we almost lose the directioll of t.he current; 

but, again, a little further on, the way we have made shows 

phinly enough how the stream has b~ell running. " What 

then, Protagoras, sh'Juld we reply to our Interrogator if he were 

to ask us, Is piety then not a just thing, nor justice a holy 

thing 1" Protagoras is painfully alive to the turll of nffairs. but 

he rallies wOlltlelilllly. Even opposites, he alleges, have a cer-
• 

t.ain resemblance; and so the virtues, though neithor identical 

1101' like, arc not without certain clements of resemblance. "And 

have justice and piety," I exclaimed, in amazement, " according 

tv your view of the matter, only a slight resemblance to each 

other 1" Protagoras exhibits an uumistakenble desire to change 

the subject, and Socrates gratifies him, or rather seems to do so . 
• 

Xearly half of t.he dialogue passes; and when the subject is 

resumed (in the 33rd chapter) Protagoras t.akes his stanu on 

courage. All the "ir~ues resemble each other pretty closely, it 

must be allowed, except coumge; but nothing is more COUlmOIl 

than for the bravest man to outrage justice in the most flagrant 

manner. The exceptionai instance is choseD. with iufinite skill, 

and seems far morc likely to carry him through than t.hat which 

M. Cousin selected. But the relentless and insatiable dialectic 

of his opponent was not to be robbed of its prey. Courage is 

distiuguished from rashness, the former being resolved into 
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knowledge, the latter into ignorance, of what is truly terrible; 

and, in this respect, having the VCl'Y salUe origin as cowardice. 

But evil alone, it had already been admitt{)d hy all, is t.'u1y 

ten-ible i and, farther, that no man chooses evil except frolU 

ignorance. No man therefore knowingly choos(;o the truly 

ten-ible. In choosing what seems to t.he ignorant to be terrible, 
• 

therefore the brave man simply chooses what he knows to be 

good. But to choos~ the good knowing it to be such, is to exer

cise wisdom. Courage is thus only another name for wisdom; 

and the Sophist who has declared, again and again, thnt wisdom 

is the chief of all the virtues, hnndaomely owns himself benten, 

nnd ends by tclling Socrat'>::l that he always maintnined thnt he 

was a promising yout,h, with whom he glndly conversed, and 

thnt he would not be grcntly surprised if he were one day to 

acquire some repntat.ion for wisdom. 

The views entertained by Socrates on the relation of virtue to 

\Vllnt nre commonly regarded as its component parts, as exhibited 

in this and other parts of Plato's dia!ogtle~, may be thus summed 

up: Virtue is not an aggregate of sepnrate elements, neither is 

it a generic term for o~jects resembling each other only in their 

common partici.pation in one single clement, however impol'tant j 

and when we speak of the virtues, distinguishing them into 

courage, temperance, piety, and the like, we do not mention the 

parts of a divisible whole (c.g. of a lump of gold), but the differ

ent phas\!s in which an indivisible whole (the quality of gold) 

exhibit.<f it.self. , 

The Aristotelic doctrine that the'soul is all in the whole, and 

all in every part,l finds its precise analogon in the case of virtue: 

1 Hnmiltoll's Luiuru, vol. ii. p. 9. 
S 
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it is all in the sum and all in ench of the viltues. There can 

be no justice without temperance, nor temperance without justice, 

nor piety without both justice and temperance, &c. Each virtue 

involves every other and all the others j and in exhibiting itself, 

it exhibits not itself aloDo, but virtue, the good (TO a-yaOov), the 

idea, one and indivisible, and it is thus that we al1'ive at a philo

sophical explanation of the dictum that "he who hath sinned 

against one part hath broken the whole law,"l which, as Thomas 

Aquinas has remarked, finds its counterpart in Cicero's saying 

in the Tusculan questions, "Si unam virtutem confessus es te 

non habere, nullam necesse est tc habiturum."2 It wail on the 

S3.me principle that the Gnostics maintained that each of the 

Divine attributes presents the whole essence of Diviuity under 

one particular aspect, and may thus approprhtely be called God.s 

Thus, thon, we perceive the grounu on whidl, according to Plato, 

charity and mercy fall within the sphem of jUl>tice j and, follow

ing out his views, when we speak of justice as embracing the 

whole field of ethip,s, we regard it as corresponding to that phase of 

the good in which it exhibiL.'3 itself as a IInz'mony in human 

relations. Even when we quit this phase, the essential 

whohness of the good necessitates the presence of justice in the 

ot'aer pbases of its manifestation. Adoration is nothing lllore 

than a just recognition of the Divine perfections, for whatever 

indulgence our helplessness lllay require of God, He can require 

none from us. If we could satis(y His justice, He would be 

satisfied. Even the sphere of the intellect by no means excludes 

the good or its manifestations in the form of justico. Not only 

In "·SG1·" om. XIII. ; n. VI. w. S Prim. sec. qua:s. lxv. art. t. 
a NeaDder, ii. p. 11. . 
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the speech ot philosophers, but the language .of Grecce itsclf 

coupled the betllltiful and the good. In our OW11 country, Price 

and W"ollast()1\ tlnd others have identified truth ·wit.h justice, and 

we have the highest of all authority for joining ttuth to righteous

ness. Truth is to knowiug, what righteouslles~ is to doing. If 

righteousness cousist in acting 01' snffcril1g, tJ'l! tIt consists in 

knowing or thitlkiug, in accordance with justi~o.a And in like 

manner beo.tlty-..... aJ.'t-'"hich is truth presentctl to the senses, 

"the divine I.Dnde visible," as Hegel finely said~' ·~l'osolves itself 

into justice ill Pl'opol'tion and colour. 1I1.Ureo\'01', t~'uth resembles 

vi1'tue in this. thnt it is not a mere aggregate of separate and 

unconnccted t\'!\thli. [L Vllst aud ever swelling mClSB ,)f inorganic 

fact, falling now within and now without the palo of what may 

be called intellectual justice. On the contml'Y. it is one and 

t.he same quality of rcctitude, exhibiting itself ill numberless 

instances, uhv~Uil1g itself in manifold aspects. E\'cry fresh 

discovcry i~ ~im1>ly an additional rcvelation or t;H.~ cosmic 

relations of the special dcpartment of thc uui ve~'se to which it 

belongs: it is £L :revelation, not of truth which c.li{f~l·S fl'om, but of 

truth which hn.rll'1onizes with, nay, the moment it is discovered, 

is felt to be jns~p!lmbly and indissolubly allied to all that was 

known to be tJ'uth befol'e. If it wcre not felt mul seen to be so, 

we should have in tlmt single fact a certain proof €lither that the 

new truth wns no truth, but rather a contradictilll1 of truth, 01' 

that the old trutll must be dismissed as an exploded errol'. 

'Wera I to attempt to enumerate all the In'lWS, theoretical 

and practical, into which mankind.have been led hy the nan-ow 

and unworthy \>lew of justice in its relation to the other virtucs, 

1 The one is tAil ijdcl(~ dpfrV. tbe otllcr the ~'Q~01)T'K~ dp(yb ()C Aristotle. 



• 

276 OF JUSTICE A..'W CHARITY. 

and the consequent distinction between pel'f~ct and imperfect 

obligations, against which I have here contelld~d, I should have 

to travel through every department of science which is occu

pied with the relations either of man to Ulan, or of man to 

God. To point Qut the effect of these errOl'S on the develop

ment of jurisprudence as a science will form one of my chief 

objects in the cOllcluding chapters of this treatise; and in our 

studies of positive law Ulere is no department in which we 

shall not come upon numberless illustrations eitller of tIle 

practical repudiation of the negative doctrine, or of the disas

trous cO!1sequenccs of its application. As illustrations of the 

former, I have mentioned the laws which, ill all municipal 

codes, impose Juties on tbe potent tOWIll'clf! the impotent 

members of the community, whether that impotence arises from 

age, from imbecility, or from poverty; and as an illustration of 
• 

the latter, the lltlWorthy conception of intel'national duty on 

which we llave recently exhibited too great a ~endency to nct. 

Another illustration, which will readily occur to Scotch lawyers, 

is to be seen in the false distinction between ta.w and equity, 

which, for mnny generations, bas given so confused and unscien

tific a character to the municipal jurisprudence of our English 

fellow-countrymeIJ, 
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CHAPTER 1. 

OF TIlE RELATION BETWEEN JURISPRUDENCE AND ETIIICS. 

HE relation which subsists between jurispnulence, :;.nd, as a 

necessary consequence between natural law, and ethics, is 

d(ltermined by the definition of the objects of jurisprudence and 

of natural law, ultimate and proximate. 
I 

/ (a) The ultimate object of jurisprudence is the realization of 

the idea of humnr.ity, the attainment of human perfection, and 

this object is ici\)ntical with the object of ethics. 

(b) The proximate object of jurisprudence, the object which it . 

seeks as a separate science, is libelty. But liberty, being the 

perfect ;·p!stion bct1fJCCn human beings, becomes a means towards 

the rewzation of their perfection as human beings. Hence 

jurisprudence, in realizing its special or prmdmate object, 

becomes a means towards the realization of t,he ultimate object 

which it has in common with ethics. / 

In conformity wiLh the limi~d scheme whicb the cbliracter of 

this work imposes on me, I terminated, in last chapter, the con

sideration of the sources of jurisprudence of the teaching of 

nature witb reference to human relations, and, in their primary 

aspect, of the laws or principles of jurisprudence which result 

from this teachil1g. My chief objeltt in tbe discussions into which 

this 'portion of our subject bas led us, has been to exhibit the 

inseparable relation Hot only between natural law and positive 
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human law in all its branches, but between the science of juris

prudence as!l. whc,ie, embracing both natural and positive law, and 

that still wid\~r and lUore general science which comprehends all 

the other human Qlliences, and assigns to them one final end, I 

:Ui.{!Qt> the ~r;ience of ethics 1 in its widest sense, that is to say, 

in the s·,mse of the science of human life and of human progress, 

social and individual. 

It now becomes my duty to point out, if possible more 

explicitly than I ha.ve done hitherto, the characteristics which 

distinguish that particular human science with which we are 

occupied from this all science, and from the cognate 

branches which grow with it on the same parent tree. In 

addressing myself to this task I pass from the sources and genesis, 

to the sphere and objects of the science of jurisprudence . 
. 

. ,_/From the whole view which we have taken of the nature of • 

our rights, and of the manner in which our duties arise, the 
, 

reader is of COUl'Se prepared for the announcement that, in my 

view of the matter, the object of juric;prudence, in so far as it is 

a ~I'}ience separate from tbe great science of life, may be em

bractd in a. single word . a. word dear and venerable to all men, 

but of all men dear and venerable to us Liberty. J uris

prudence, in its special capacity, does not profess to give us 
• strength, knowledge, happiness, or virtue; but it professes to 

supply, or rather to vindicate, a condition which is inseparable 

from the attainment of them all the free exercise of the powers 

which God has bestowed on us. /' 

1 I have Jlere attached to ethics the sense advocated by Ahrens, pp. 123 and 
136; nnd which is genemlly attached tv it by 1at~r German writers. See 
Warnkiinig, E1ICUc. p.7. 
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-' The root of all subsequent individuall'ights, liberty is the end 

and object of all citizen duties. l 

The relation in which jurispntdence stands to ethics is thus a 

subordinate one, the relation of species to genus, whilst under 

the species again, as we s~,all see hereafter, are ranged as indi

viduals the various departments of positive law. But though 

jurisprudence, embracing of comse both natural and positive 

law, be subordinated to ethic!:! on the ground that it professes to 

contribute to the perfection of humanity only in one direction, 

the contribution which it offers partakes of the full ethical char

acter, so far as it goes. Liberty, the proximate object of juris

prudence, is perfection, abc;olute perfection, ideal perfection, not 

in the beings or objects related, it is true, but in their relations 
• 

t.o each other . 
• 

, Whether an absolutely perfect relatill)n be renlizable between 

imperfect beings mny indeed be questioned, because Gne of the 

consequences of thei ... imperfections will obviously be to hinder 

the realization of the relation, or to distmb it when realized. 

But a perfect relation, apart from the character of the objects 

related, is nt any rate conceivable in the abstract, nnd with its 

attainment the object of jurisprudence, as a separate branch of 

science, is exhausted; whereas the function of positive law,or of 

jurisprudence as a practical art, consists in approximating to 

this perfect relation. If one man b~ a saint and another man a 

sinner, if one man be 9. sage and another man a simpleton, 

jurisprudence accepts them just as mathematics accepts num-

1 .. There is," says Knnt, .' but one congcnitnl right Frecdolll" (Eill/citll~!l, p. 
xlv.). .. La fin de l'titnt," says Spinoza, .. est dune veritnblclIlcnt, In liberte" 
(i. p. 218). .. Justice," says Hegel, "is the reign of libcrty realized" (AllreDI'. 
p. 77-9, passim). 

, 

• 

I 

• 
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bers and spaces, and decl ; the relations in which they stand 

to each other; whilst positive law, taldng the conditions of time 

and place into account, assigns to them their respective rights 

and responsibilities, prefers them and subordinates them, rewards 
• 

them and punishes them, ranks them in short, just as the 

engineer lays the greater weight on the stronger beam, or the 

accountant distinguishes between pounds and pence. 

But though to jurisprudence, as such, the character of the 

objects with the relations of which it deals, is tlms, formally so 

to speak, a matter of indifference, it is not less clear on the 

other hand, that by perfecting their relations, jurisprudence tends, 

in a most important manner, to perfect the objects 01' persons 

related, and that it tlms acts as a means towards the attainment 

of the ultimate object of human existence the end which it has 

in common with ethics. It is from failing to distinguish be

tween the 'felati01~ and the objects related, more I lJelieve than 

from any other cause, that tIle difficulty of distinguishing be

tween jurisprudence, and as a necessary consequence natural 

law, and ethics has arisen; whilst it is from failing to perceive 

the identity of their ultimate ends, that those w!ao have distin

guished them, lmve so often fallen into the opposite and still 

more fatal efror of separating them altogethC7f, and almost of 

op osing them to each other. 

But is liberty an object peculiar to the scienco of jurisprudence, 

nu, above ail, does it constitute a distinction between it and the 

science of ethics? Ethics ton, it may be said, bas liberty for its 

object; and tIlls not as a means to some fino'! and ultimate end, 

but as its own special elld. Now there i8 a nalTower sense than 
• 

that in which I have used it· ·as identical with the science of 
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life as a whole, in which the term ethics hns no doubt been 

used, both in the ancient and the modern world, and which 
• 

unquestionably jUfJtifies this remark. To deliver the true, 

geneml, or normal nature of the individual, from the restraints 

which his false, exceptional, or abnormal nnLure imposes upon it, 

was the professed object of the ancient momlists. -"Liberty, in 

this sense, is expressly stated by Epictetus to have been the end 

of his e~hical system; and this end, variously understood, has 

been sought, more or less exclusively, by every subsequent 

momlist whose system had any practical drift at all. TIecog

nizing this fact, it has been common with mnny 1 who have 

attempted to draw a line of demarcation between jurisprudence 

and ethics, to say that the one is concerned with external liberty 

and the other with internal Hberty ; or, in other words, that the 

object of jurisprudence is to deliver us from the restraints 

imposed on us by others, and the object of ethics to deliver us 

from the restmiuts which we impose upon ourselves. 

Further, as the subjective impediment:: to liberty being self-

imposed must be self-removed, ethics 113 a system, it has been said, 

consists of the rules by which each individual seeks to effect this 

ohject for himself, whereas Jurisprudence consists of the rules by 

which he protects himself, or is protected by others, from impedi

ments from without! In this view of the matter ethics stands to 

jurisprudence pretty much ii1 the relation illl which municipal 

law stands to international law. As municipal law governs thr 

internal, and international law the extemal relations of the stnte, 

so ethics govern the internal, and jurisprudence the external 

relations of the individual. Bnt, viewed ill tllls light, it is plain 

1 Kllut, Semple, p. ] 75. 
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that ethics, in place of being 0. wider and more general science 

with an ulterior end of its own, becomes neither more nor less 

than a branch of the science of jurisprudence, and a bmnch 

which, the moment that it i~ embraced as part of the teaching 

of a particular sect, whether philosophical or religions, assumes 

the chamcter of positive law. It is a system of law, differing 

from other systems in the domain which it governs and the 

tribunals by which it is enforced, but having essentially tlle 

~ame objects,· the attn.inment not of perfection directly, not of 

the final end of life in itself, but of freedom as a means to that 

end, or of order, which, as we shall see presently, is a means to 

freedom. Systems of rules of this description have often been 

devised, their object being to give freedom to the normal 

impulses of humanity within the subjective domain; and to 

these systems the character of positive law has been recognized 

as belollging, not by implication merely, but expressly. It was 

of such a system that Epictetus said, "Whatever directions are 

given you, look upon them as so many laws which have binding 

power, and snch as you cannot without impiety depart from."l 

Now, if there be anything to be gained by confining to systems 

of this particular class the term ethics, and inventing another 

term for the general science under which all systems for the 

government of human action fall, and which assign to them their 

common end, I have no objection to that proceeding. But] 

object to the ethical character, however we may choose to desig

nate it, being arrogated to themselves by these subjective 

systems, whilst the other co-ordinate systems, which deal more 

prominently with externalllberty, are handed over to the science 

1 StAnhope's hons. 
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of jurisprudence, as if these two sciences were reciprocally 

exclusive, and covered territories, the confines of one of which 

commenced only where those of the other terminatc(l The laws 

which govern the relation of citizen to citizen, of state to citizen, 

and of state to state, are ethical mles, because their ultimate 

end is perfection, just. as much as the ,h'EXOV Ka~ t.br£xov, the sllstine 

ct abstinc, or any other rule for the guidance of individual 

conduct. • 

And as ethics embrace the whole field of jurisprudence, so 

there is no portion of the domain of ethics frolll which the 

ministration of jurisp111dence, by its own special means the 

attainment of liberty through the instrument.ality of order is 

necessarily or scientifically excluded. It may be that the 

state can give little aid to the individual in applying or en

forcing the rules by whjch his own liberty demands that 

his conduct should be regulated. Personal activity and in

dustry, whether bodily or mental, can be but little" stimulated 

by social appliances: and, in U1e normal conditions of life, are 

called forth most effectually by the cOlllpulsitors of necessity, 

and the inducements of well-being. But, even in free statcs, 

. labour is made a condition wherever public charity is lJcstowcu 

on the able-bodied; and education, the search after and dis

semination of truth, as opposed to tIle acceptance of dogma, is 

cnfhrced by tIle policy of the most advanced states in Europe. 

Thell take the negative virtue of temperance. It may be im

possible to enforce it by positive law. That is a question of 

fact, relative to which there is JIluch difference of opinion; 

and according. as we decide it affirmatively or negatively, will 

be our view as to the expediency, or inexpediency, of enactments 
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haying the enforcement of temperance for tlleir object. To 

-f interfere with tllC use of God's gifts is an interferellce with 

liberty, and the question as to the limits of usc and abuse is olle 

which the community may possibly be incompetent to solvc by 

any generall'ule. But suppose those limits passed, interference 

to prevent a repetition of the offence, assuming prevention to be 

possible, would be an interference in favour of t.he liberty of the 

victim of intemperance, and consequently in accordance wiLh 

the principles of jurisprudence. Nay, very possibly it might be 

an interfercnce iu accordance with his wisllCS, for thei'e seem to 

be cases where men (individually or collectiveiy) say, II I am 

weak and wish to be protected against my own weakness. I 

should be glad of u. law which made it more difficult for me 

thnn is now the case, to gratify my inclilwtions in the direction 

of wrongful indulgence. Or, again, the reformation of tIl\} 

individual offe~del' mayor may not 1,p' I\ttaillable by means 

of punishment; but nobody doubts that it lllay be legitimately 

sought by that means, and that here, too, even positive law may 

come, if it can, to the aid of those etbical rules by which the 

subjective domain is more ordinarily goyerned. 

There is another ground, annlogous to that which I have just 

mentioned, on which the sphere of jurispru'lence has been 

attempted to be distinguished from that of ethics. It is said 

that it takes cognizance of actions alone, not of thoughts, 

opinions, or intentions: that it will neither vindicate for me the 

power of thinking freely, nor protect you against such evil and 

malicious thoughts as I may llarbour against you. But here, 

just ss in the case of the suhjective domain generally, the 

exclusion of jurisprudence arises from practical rather than 

• 
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thr.orctical considerations. On the one hand it is scarcely 

possible to imagine circumstances whi!:h would call fur its 

interposition, f<1l', inasmuch as there is, and can be, no re

straint on internal liberty, interference with mere thought and 

opinion can consequently never be requisite on the ground 

of removing such restmint. On the other hand it is c!lually 

difficult to imagine circumstances in which interference would 

be possible. So long as thought 01' opinion remains within the 

breast, so long, that is to say, as it is mere thought 01' mere 

opinion, neither its character nor its existence can be ascer

tained, and consequently it cannot be put into the cmcible of 

human judgment. But the limits of jurisprudence in this 

direction are fixed, not by principle, but by necessity; for the 

momcnt that its interfcrcnce becomcs possible, it is conceivable 

(though still perhaps very unlikely) that it may be justilie!l in 

the name of libcrty. Nor is the principle that thc quality of 

thoughts, as good or evil, or of opinions, as truc 01' false, is 

indiffcrent to jurisprudence, that on which its interfcrence for 

thc most part is withheld till thc thought finds expression in an 

act, or the opinion is propagatcd in the form of a doctrine which 

the Church or the State conceives to be dangm'ous to ,,·ell-being. 

So far from repUdiating all ethical considerations, thc ground on 

which jurisprudcnce dcclines to interfere is that, being bound to 

interfcre on ethical considerations alone, it possesses, and in the 

circumstances can posscss, no ethical infol'matiun. Jurisprudence 

does not say that it will take no cognizance of thc quality of 

intentions, for it is on the judgmcnt which it forms of the 

motives of the agr:i::ts that the whole doctrines of responsibility 

and non-responsibility rcsts. The momcnt that the intention of 
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the agent is made ·manifest (as, for example, by an attempt t~ 

commit a crime, by tile writing of a threatening letter, the 

equipment of n ship of war by n neutral, or the like) juris

pr'l<"ience will anticipate the encroachment on external liberty 

which the actual perpetration of crime would occasion, and not 

only constrain the will of the intending criminal, but punish 

him for his evil purpose. l 

From these observations, I think, you will perceive the reIn· 

tions in wlu.(",h the science of jurisprudence, as a whole, stands 

to the science of ethics, in the wider sense. It is, as I said at 

the outse , tha.t of a special to n general science, of a means to 

an end, for if the end of jurisprudence be liberty, liberty itself 

is manifestly desirable only with a view to the attainment of 

ot1l(~r objects, of wllich the sum is the rea1ization of that perfect 

lutman development, and consequent happiD~ss, which is the 

end of the science of human life as a whole, the llUman end in 

itself. The limits of the two sciences, as I have aU along said, 

are co-extensive; their final ends are the same, f{J~ natltral 2 la.w 

seeks perfection by the fulfilment of the duties of charity, 

J WIlen Kant obscn'es then that "the coinci<lcnce of nn action with the law, 
ahstractccl/r011l any regard k.tul to tlte motive whence it sprang, is its legality; 
but slIch coincidence when the idea of duty, founded on the law, is at the samc 
ti.ne the inward spring forms its morality," I deuy the "alidity of till, opposi
tion. The motive so far from being II abstmcted fl'0111," is ollen the very essence 
of the legality or illegality of nn act. ShootiJ)g, in the abstract, is legal. Shooting 
with intent to kiIla man, unless it be ill self.defence, or for the protection fir our 
('ountry, is illegal. Enlisting is legal and commendable; enlisting .. with the 
i1ltent to serve against the Queen's allies" is n violation of the Foreign En!istlllent 
Aet. Whether it be wise to frallle enactments, the enforcement of which depends 
on II. proof of .. inter.tion," is n practical question with which we have here 

happily, nothing to do. 
: As to the limited sense in which the word .. natural" is used with reference 

to jurisprullence, see Introduction, ante, p_ 2. 
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benevolence, aud the other so-called imperfect obligations, just 

as it docs by the vindication of the so-called perfect obligation 

of justice the question of how far its dicta may be enforced by 

positive law, being a. question of facts and circumstances of tem

porary expediency.. ut jurisprudence is not the only special 

science which seeks the final end of life; nor docs it staud to the 

other sciences which seek it by different means, iu any ot.her 

than a. co-ordinate relation. Neither from the common science 

of ethics thCll, which has for its f'metion to assign their common 

end to all the human science.'), nor from these sciences specially 

considered, each of which, though employing partial means, 

secks the attaiulllent of perfection not partially hut completely, 

is the science of jurisprudence distinguishable as regards its 

domain. Each science, by its own special means, secks tho 

l'calization of all the virtues. The science of instruction, for 

examp!e, seeks the attainment of the good hy the inculcation 

of the so-called imperfect obligation of charit.}', just as of the 

perfect obligation of honesty, 01' of the duty of cultivating the 

rcasor., which is its more special CUll. The science of war seeks 

to maintain 0\11' honour, and to fulfil our hllman destiny, as 

weU as to protect our more immediate interests as 0. nation . 
• 

And so of ench of the others. Each seek!l, in so far as its means 

permit., to coyer, so to speak, the whole ethical flellI, to fulfil the 

whole law. Bnt each is distinguishable, first, from the general 

science of ethics. inasmuch a.s being special and practical sciences, 

they employ special and practical means for the attainlllent of 

the common object; nnd, second, from each otIlcr, inasmuch as 

the means which they employ arc difl'cl'CUt. Now it is the 

means employed by the science of jurisprudence for the attain-
T 
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ment of the common end which constitutes its object considered 

a..q a separate science; and the means which jurisprudence sup

plies for this purpose is liberty, just as the means which educa

tion supplies is knowledge, or !he mea.ns which medicine supplies 

is health.1 

In fUl'tllCl' illusl.ration of the relation in which the various 

sciences stand to the central science of ethics, and to each other, 

let me recall the results of our recent inquiry into the antique 

conception of virtue. .After endeavouring to prove the ground

lessness, in point of principle, of the distinction which had been 

attempted to be drawll between j,~stice and charity, I referred to 

the famous argument in the P1'oiagoras of Plato, by which the 

unity of the virtues is established. .According to Plato's view, 

we found that virtue, the GOOD, whell considered as a whole, is 

not an aggregate of separate elements, neither is it a gencric 

tenn for specific objects l'esembling each other only in their 

common participation in one single elemont, and thnt whell we 

speak of the separate virtues of courage, temperancc, jURtice, and 

the like, we do not mention the parts of a whole, e,g. of a lump 
• 

of gold, but the different phases ill which an indivisible wholc

the quality gohl in the abstract exhibits itself. As Aristolle 

said of the soul, "that it is all ill the whole, and all ill every 

//1 The rellltion in which the llosition hcl'c tllken up plnces us to the Kuntillll 
school, mlly be thus statcd : . 

1st. In Ilccol'dunce with the Kllntilln School, we ndopt : 

(a) Libel'ty ns the object or ent! (TfAos) of jurisprudence, nnd 

(b) Ordcr as the mCllns, sille 'lila 11011, to the ntt:lillmcnt of liberty. 

2d. lu opposition to the Kalltilln school we J'l'ject (p. 231 cl seq.) the IIrgntil"c 

cllnrncter which it imposcs on the IIll!nns by which jl\rispl'\(lcl\(~c srcks the nttuin o 

IIIcnt of its eud, following, in this lllttcr resl1cct, thc tellching of the llositil'u 

school (p. 240). , 
/ 
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part i" and as Hamilton, adopting his view, held that it is the 

salllc individual mind that operatcs in scnse, in imagination, in 

memory, in reasoning, &c., differently indced, but uiffcrcntly 

only, because operating in different dircctions i so of virtue we 

conclude it is all in the SUIll, and nIl in each of its parts. But, 

likc the mental faculties, thc impulses which COl'l'cspontl to thc 
• 

various virtues operate in diffcrc)lt directions, they scck a common 

end by different means. Now it is to the means cmployed by 

the virtues, thus separatcly rcgarded, tlmt the various IJl'anchcs 

of human cndeavour, with a view to the realization of the good, 

correspond i and thcse branches, when systemntized and rOlll1ced 

to rule, constitute the vnrious hmnnn sciences. But the various 

humnn sciences when applicd to practice, thnt is to say, whcn 

brought in contnct with cxtc1'llnl existcnce, bccomc arts antI 

professions, nll bound togcthcr by one ultimatc and gCllcml 

object thc rcnlizntion of the good, 01' of the humnn idea, which 

is the good in its human nspect, and all held apart by thcir 

vnrious proximate and spccial objects, the rcalization of which 

they seek as separnte profc:3sions. 

CIIAPTEH II. 

or·' TilE RELATIOX D1mn:E!\ ORDER AXIl um:r.TY. 

Orela' (tlul libert!}, like justice and c!tari!y, arc in jJl'inniJlc 
• 

identical. 1'lu:y can be nalizccl olll!} h~ conJullction, allll nCCL',S

sarily culminate togdher. 

It wus not without reason that olU' own .::..nC!e~t'jrs, in "ord 
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and deed, coupled liberty with law; Umt the sacred writers 

sl)oke of the "perfect b.w of liberty" as the law presn'ibed by 

Him w]lOse "service i::s perfect freedom;" or that CicCl'o said, as 

Plato hnd tiaid before him, "legum idch'co onmes sCl'Vi sumus 

ut !lbcl'i esse llossimus," 1 

But the conditions under which our rights arc realized, mther 

than the origin of these rights, 01' the final end of their exercise, 

bring the subjects with which jurisprudence, when seen not as a 

science but as an art, is mainly cOllversant, the realization of 

order, and not the attainment of liberty, came very generally to 

be regnrded as the final and exclusive object of jurisprudence, 

The errol', like most en'ors, was a half-truth; for the means, 

which was t.lms mistaken for the end, being not one of many, but 

the exclusive and infallible means the means without which 

the end wns, in nIl cases, unattainable, and with which its attnin

ment was inevitable if not identical with the end, was involved 

in it, and in the last analysis implied in it. But the practical 

results of the etTOr have not been on this account less fatal; for it 

has been by considering order ns an end in itself, and by forgetting 

that its vnlne ceases the moment that it fails to fulfil the 

fUllctjen of a means towartIs the attainment of liberty, that 
• 

authority has been hardened into despotism, that obedience has 

degenerated into slavery, that nation has been separated from 

nation, class from class, amI man from man, till humanity itself 

has groallerl under the bmden which was bound 011 its back hy 

bonest and upright, but ignorant hands. The pl'illciple that the 

perfection of legislative, as of all other machinery, cOllsists ill its 

simplicity, amI that so soon as a law becomes needless it bcc<)1Ilcs 

1 1',.0, CZ, 5, 3, 
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injuri.ous, a stumbling-stone in the way to liberty, an impedi

ment in our progress towards the realization of the final end of 

life, was th9 grcflt discoycry of thc cightecnth ccntury. 

As usnal, it received a onc-sided application. Theoret ieally, 

as we have secn, it lcu evcn men lilw Kant so to limit thc sphere 

of legislation as to lose sight of its positiYC side, and this e1'l'0r 

speedily opencd the door to the stillmore formidablc conclusion 

that the negative side of it :nust be rcpudiated also. Order, 

which feudalism and dcspotism had mloptcd and discrcdited as 

an end, under the rcaction which arose against thcm lost its hold 

as a means, and its opposite lic(>llse- no longcr stigmatized as 

the irreconcilable foe of liberty, was toleratcd as its excess, amI 

hailed as a rougher anu morc perilous, but shortC!· road to the 

goal of human life. Now, if license and libcrty differ only ill 

dcgree, and if order, as thc oppositc of license, be t.llUS separated 

from liberty, it will at once bc apparcnt that there is an end to 

compulsory legislation altogether. The" police" of the negative 

shares the fate of the" guardianship" of thc positivc SCl1001 j for 

order having confesscdly no separate standing-ground, no indc

pendent warrant of its own, it i" in thc name of liberty a10llC. 

his own included, that thc greatest criminal can be punished fur 

the greatcst crime. The only answcr, then, to a train of rcason

ilig which has led to far gravcl' results than evcn thc suhstitution 
• 

uf order for liberty, consists in the denial that lirensc ever is 

liberty in excess. 

We often henr, in popular gpeecll, of the exaggeration of a 

truth, 01' of a virtue; but r.s Cousin 1 and many other rcasoners 

have pointed out, no such exaggeration is possible. Liberty, 

1 &ol. £Coss. 1'. 297. 

'. 
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.! like truth and viltUl', never can be caITied too far. What really 

takes place in the circumstances which these phrases descrilJe 

is not all exaggeration, but a transition; and a transition very 

of tell to elTor, or vice, of the gravest kind, though on the pritl

ciple that extremes meet-to error, or vice, which lies i~ the very 

borders of truth and virtue.1 That license then stands to liberty 

in the relation, if not directly, of an opposite, at least necessarily 

of an opponent, and is practically equivalent, not to its more 

perfect, but. to its less perfect realization on tlte 'le.-wle, 01', as 

KanG would say, It ru'. tm universal law," will, I think, be apparent 

if we consider that, ill every imaginable instance, it i& resolvable 

into 0. pushing of the memn into the domain of the tltl(.1n, 01' the 

reverse. There can be thus no general or absolute gain; for, 

assuming the subject to be a gainer, in direct proportion to what 

the subject gains, the object loses. But why, it may be said, 

should there be an absolute loss? Now the answer to this ques

tion will be found in recalling the fact that man is a dependent 

being, the full possession and enjoyment of whose gifts, powers, 

and faculties is possible, only by the aid of the highest possible 

realization of objective means. Liberty is something more than 

the mere negation of restmint. It is only by the help, the 

active aid and co-operation, of the object, that the subject 

can be free; and were I to succeed, not only in robbitlg you )f 

your Uberty, but in annihilating the whole objective world, I 

SllOUld be more limited by my own impotence, more enslaved by 

myself, than I couId possibly be by its encroachments. The 

1 The doctrine of the J.I.(u6T1}s is c:tplnine(l by Sir Alex. Grnnt in liUCh a wny ns 
to frce Aristotle from the reproach wIdell Knnt nnd Grotius, nnd so mnny other:! 
hnve brought ngninst llim, of mnking the distinction between virtue nnd ,·icc 
merely qunntntive. Grnnt's Aristotle, i. p. 201-

• 
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fraternal relations of humanity, as realized in ns~ocintion, co

operation, combination, and the like, are favourite then'es at 

present, chiefly with those by who111 the deeper principle of 

mutual aid in the l,aterno.1 direction of guardianship lias been 

forgotten, But the successful, or even the safe application of 

the fraternal principle, must depend on our recognition of the 

fact t.hat, so far from being at variance with the principle of 

order which has b"len fal;,;;ely asso('.iated with the paternal principle 

exclusively, true fIlternity is only order in another aspect, Seen 

in this light, and recognized like order on the whole, not as an 

end but as a means, fraternity, like guardiauc:h!!l, rests on the great 

truth that, as God has made nothing in vain, and that there is 

no creature, however insignificant 01' comparntiveiy unimportant, 

the free and perfect exercise of whose faculties is not demanded 

for the realization of the objects of humanity as a whole; 

whilst the converse of the proposition is likcwi.,e tI'UC, viz., that 

there is no created being, 01' collection of beings, so self-sup

porting as to dispense, without loss, with the aid of any being 

that God has made, It is then the maximum, and not the 
-..! 

minimum, of objective, which is the condition of the attainmmlt 

of the highest subjective liberty. But a maximum of objective 

liberty, combined with a maximum of subjective liberty, is 

possible only in the case in which neither oversteps its legitimato 

boundaries. There must be no debateable ground of anarchy 

between them, else one 01' both will fall below the maximum. _ 

But the arrangement by which their respective borders are 

defined, as it were, by an ideal line, which robs neither of its 

territory, is the arrangement to which I gh'e the name of t)1'llC1'; 

and I think, therefore, that the conclusion is warranted that the 
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highest libert.y involves the most perfect order, and, reciprocally, 

the highest order, thc most perfect liberty. 

One of the illost important consequences of the illterdepell

dr-mcc of order and liberty, is the impossibility of eithcr progress 

or retrogression taking place in the one apart from the other. 

Nothing can be more misleading than to talk of order as thc 

permanent, and liberty ru3 the progressive, element in society, 

as if ord(';r rescmbled thc mechanical arrangement of bricks in n. 

waU, and libcrty thc organic development of a plant 01' an 

animal) wbereas they are, ill truth, the complementary fUllctions 

of one single organism, thc cells and thc sap of one living body. 

Nor is this relation in any degrec affected by the fact that, ill 

progrcssive s'lcieties .. order, as we have said, becomes more find 

more sponta·.cous, and less and less dependent for its Inaillten

ance on positive law; for it is in voluntary obedience, in free 

acceptancb ~f law, and not in. compulsion, however perfect, that 

order culminates. A self-acting machine is not t.he negation but 

the perfection of mechanism; and so (I.n autonomous community 

is not a commudty set free from order, but a comruunity which 

freely orders itrelf. For this reason, pm-adoxicnl as it may SC.{lIll, 

it nevertheless admits of demonstmtion, that if a republic werc 

realized, in the only sense in which its realization is possible, it 

would be more anti-democratic, in the popular sense of demo

cracy, than the most despotic government that ever existed, nay, 

than any government that ever existed, or could possibly exist, 

on the face of the earth . 
• 

The inseparable connection between order and liberty did not 

escape Socl'll.tes, as few ~hings did. PInto represents him as 

illustrating it, in a pas::S-d.ge in the GOl'gias, in a very :ngeoious 
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and chamctel'istic manner. "Order, system, regularity," hL' 

says,l " are the only conditions of well-being in a house, awl ill a 

ship. To this same order and regularity in t.he body we give 

the DalUe of health. But the healt.h is the conllitioll of libcrt \' 
• 

in the body; for even the physicians allow the heallhy bally the 

fullest gratification of its desires, whereas the moment it hcrolllc:o; 

sick, the only mode in which it can be cured is by rcstrainillg it, 

and interfering with its liberty. But to the order and regularity 

of the soul, that which corresponds to bodily health, we give the 

llaIDe of law (IIO/tllS), which is righteousness and t.emperancc 

(8LKI!LOa-VV7J TE Ka~ CTwcpporrtJl'l/, whieh he el8e\\'here2 combines undcr 

KOrrfLo<;). And in the sonl, prEcisely as in the body, whilst the 

healthy soul fulfils its longings wit.hout injury, the diseased soul, 

that is to say, the soul that is il'mt.ional, and intemperate, and 

unjust, and unholy, in order to its own restoration to IlCalth 

must be restrained in its desires." "Nor, eyen if prescnt 

gmtification be regarded as the end, is it attainable through 

license; for what gratification does an unhealthy body derivc 

from the fulfilment of its desires;" 3 and the case of the soul is 

again annlogous. It is in this latter point of view that the 

analogies derived fi'om our bodily functions present to us, in the 

strongest light, the universal antagonism between license and 

liberty; and the self-destructive clull'actel' of the former. Even 

before the physician can inte~'Pose, the limitations which he 

'would have suggested are 'but too often effected by the unim-
• 

peded action of the indulgence itself; and, without the slightest 

external interferellce, the point is reached at which it is appointed 

by the constitution of our nature that "the grasshopper shall 

become a burden, and desire shall cense."" 
1 Clip. 59. : Clip. 63. 3 Clip. 59. • Eccles. xii. 5. 
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CHAPTER III. 

OF TIlE IIISTORY OF TIlE DOCTRIXE THAT TIlE IDEA OF LInEnTY 

INVOLVES TIIE IDEA OI~ ABSOLUTE EQUALITY. 

nln~Olm we quit the consideration of liberty as the object of 

law, thcrc is one (luestion, in particular, which demalllis ollr 

attention, becausc the notion which we form both of libcrty itself, 

and of thosc special and proximate objects which arc in l'cality 

mcans towfirds its att.'l.inment, will largely depend 011 the answer 

which we give to it. The question to which I l'efer is whether 

Equality, which common sentiment and vulgar speech havc 110W, 

for neo.rly a century, so frequently connected and even identified 

with liherty, be really implicd ill it; and if so in what scnse ? 

In addition to the scientific importance which must, always 

belong to it, this question is, moreover, that of all others which 

has perhaps the most important bearing 011 the practical life of 

our time, both social and political However much the better 

sort of Englishmen may be satisfied of the practical impedi

ments which stand, for the present, in the way of the attain

ment of social and political equality, in the popular sense, cither 

in England 01' anywhere else nay, however fully they lllny be 

convinced of the impropriety of its admission amongst. t.he im

mediate objects of nny schemo of legislatioll, or system of llosi

tive law, in any stage of developmG.lt which mankind hns yet 

rcached, there arc, ill many bon est minds, hazy notions about its 

absolute justice and ultimate expediency, which cause them to 

hesitate in dismissing it fl'Om tIle objects of jurisprudence on 

absolute gl'ounds. They shrink from the consequences which it 
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has involved hitherto, and which appareutly it must always 

involve; and yet, as they can sec 110 logical or scicntific escapc 

from it, they arrive at the untcnablc, irrational, and absurd con

clusion that though wrong in p·l'ncticc, it must bc right in theory. 

And it so chances that if in some degrce protccted by their 

national tcmperament against the extremest practical consc

quences of the doctrine of equality, Eiiglishmen stand to it, 

logically, in a peculiarly helpless position. The historical 

mcthod is the only one with which the vast majority eyen of 

cducated mcn in tlai:: country are acquainted, 01' in which they 

lmve any confidence, mIll here the inadequacy of thc histuri

cal method, either as a rcfuge against error or as a hasis for 

truth, has become specially apparent. It is true that history 

repudiates eCluality; thnt the lifc of man, hitherto, has fnih"l to 

realizc it; nud that thcsc facts are good argulllents, so fa .. , against 

its claim both to scicntific and practical recognition. But they 

only go a ccrtain length. They are grounds of hcsitatio~l, hot of 

decision. The life of man is not ended; history has 1I0t closed; 

and the verdict of history is thus neither finnl nor infallihk. 

It may be thnt thc future shnll turn its back on thc pust; nay, 

it is possible that a contemporaneous history lllay bc growing up, 

in America or elsewhere, cycn 110W, which shnll reverse ~hc prc

vious history of mankind. OIl these, and similar grounds, the 

logical and formal validity of which it is impossihle to dcny, 

and the matcria.! truth of which we may quent.ion hut cnnnot 

absolutcly refute, the historical mcthod has been reFudiated by 

speculativc politicians, from the ·days of Hobbes to our own. 

The enemies of historj· .. :nl society haye appealcd fl'om tradition 

to nature, from empiricism to science. The appeal is lcgitimate; 
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and those of us who undertake the defence of society must be 

contentcd to follow them into this court of last resort, Our OWI1 

acceptance of the challenge is thc more imperativc, because the 

method on which political scepticism hcrc relies is that which we 

oursclves have all along invoked as thc only mcans of reconciling 

libcrty and order, and placing socicty on an immovcable basis of 

reason. Without withdrawing, thcn, from the position which 

wc have hithcrto occupicd, I shall endcavour to develop n 

theory of equality in accordance with nature, which, however 
, 

much it may diffcr from the popular ideal, will, I tl'ust, satisfy 

the utmost longings of scicntific liberalism. But bcfol'C I 

Ill'cscnt thc doctl'ine which seems to me, logically and neces

sarily, to result from t.he principlcs of llature which we IlnYC 

already rccognized, it may be proper that I should endcavour to 
• 

indicate, historically, the origin and development of the opposite 

view. "To trace an enol' to its fountain-hend," said Lord Coke, "is 

to refute it j" and Mr. Bentham shrewdly remarked that, " with 

mauy understandings it is the onlYl'efutation that has anyweight."l 

(a) As a 111'otest against autho1' ity. 

As a mere protest against authority the doctrine of absolute 

equality is as old as manldnd. It is the cont1'c coup with which 

vanity and envy respond to oppression, and by which one class 

of vices counteracts another. In this sellse it has found expres

sion in every servile war, in eVe1'y ngrnrinn outrage, in every act 

of insubordination. which exceeded the bOUllds of a legitimate 

prot.est agninst tyranny or exclusiveness. But it is not in the 

spirit in which it· was acted upon on these occasions that tIle 

principle is vindicated by its advocates. It is viewed not ns a 

1 Stewart's Wurks, vol. i. p. 192. 
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watchword of temp0fnry dissatisfaction, whether justifiahle 01' un

justifiahle, but as the permanent goal of social nnd political effuI't. 

(b) BlItftc Jesuits . 

.As advocates of the supremacy of the clerical ordcr. ami 

dcfcndcrs of tyrannicide, several of the Jesuits of the si:-:tt'ellth 

ccntury I came so close on the developmnnt of a thoory or political 

cquality as tojl.lstify the assertion of Dunsen,2 that ",T('suitisllI allll 

mdi('alism are two several masks of the sallie dcstroying spirit." 

Of the alliance between ultramontanism and revolution, the his

tory of our own day, and even of our own country, fUl'lIishl's llIany 

examples. But the alliance is essentially dishonest, allii has 

ncvcr produced any consistent t.heory of lllutual aspiratiulI.!' 

(c) B!/llobbes. 

The earliest systematic statement of the doctrine that can lIe 

said to influence existillg (lpillion is that of HlJhhc:;. llul)lJes 

brings c'luality within the splll're of justice, by brillgillg it first 

within the sphere of fact. lIe docs not nrgue thnt all IIICII ought, 

to be oilunl, or to be mnde equal, by social 01' political al'l'allge

ments, in obcdience to any lnw either human or divine; but. he 

boldly aSSC1·ts that all men are equal nhsolutcly, in strclIgth. 

wisdom, and virtue; and this not nt birth alone, hut thl'uuglllJUt 

1 ~Iallnlll, Litcral/tTC, "01. ii. p. 33, ct seq. ~ L((.', ii. p, U!l. 

3 The rl'latinns bctwecn Cul\'inism nml ,t.!lIlocrncy nrc exc(,IIt'lItly I'ron;.:ht nnt 
in .. L~s Fnuu;nis cn Amcrhillc lll'ndant la Guerrc ,Ie l' IlId':'l'l'ntlnlll'c ()I, 2!I, d "0"/, I, 

11:11' Thomas Balch," 1111 American gClltlelnnll resident ill FroIU'!', wllll for lIIall), 
yenrs hns bl'CIl n carefnl studcnt of politicnl philosophy. That till'S" I'elatiuns 
hn\'c hel!lI, l,rocticnUy, of the most importallt kind call1lot be dOllhlt·,1. Bnt I alii 
110t awnrc thllt lilly doctrine of nbsolute equality, liS the itleal n,latioll flf 1111111:111 
beings,' was C\'cr cnuncilltcd by nlly Iclltling Cllh·inist. 1~'l'lality ,'\"'11 :lIIIOII;:,_t 
the c1"rgy wns 110 11111 t of the origillal scheme of KIIOX, alit! l'IIII'iIl's systl'llI Was 
borrowed from, 1I0t the cause of, the 1"'pllhlh:lln constitution which, ill imitation 
of thc rest of Switzerlnnd, Gcncm had nlrcndy ndopted. 
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life, not by thcir own arnmgement, but by the providence of 

God.! In perfect accordance with the principles which we lJt\\'() 

recognized throughout, it would follow from this single nssertioll, 

if true, that every distiuction which has ever been establislwd 

amongst mell was an invasion of liberty, an act of injusticQ, a\ld 

that the vindication of absolute equality, and its conseqUQl1Ccs:, 

belongs to the scip.nce of jurisprudencc, quite as inalienably ns 
• 

the "indication of liberty. 1\11'. Hallmn has said that Hobbes 

adopted the "strange and indefcnsible paradox of the llatm'l11 

equality of mankind, rather in opposition to AristoUe's llOtiOll 

of a natural right in some men to govern, founded on their 

superior qualities, than because it was at aU requisite fOI' hi~ 

o\\'n theory."!! I cannot ngree with :Mr. Hallam in that opinion. 

To me, on the contrary, it appears that the doctrine of equality 

forllled the very corner-stone of Hobbes's whole political, ami 

even of his ethical system; and t.hat he was correct in $t1p

posing that his difference from Aristotle was necessitated by th<? 

couclusions which he lIad determined to reach. Essentially r 
regan} it of course as an lUlstablc foundation, because I believe 

the assertion to be false; but formally it was sufficient for its 

purpose as no other foundation could have becn, and if tIlc 

reader will permit me to aSSllllle its truth for a moment, I think 

I can shew him how Hobbes's whole politicv] SystClll, which wns 

what he had most at heart, flowed frolll it. 

The first effect of all men being equal in powcrs, was that all 
men were cqllal in rights j for Hobbes, be it remembered, wus 

fully alive to the necessity of founding jurisprudence in nature, 

and corrcctly held that rights arc proportioned to 110\\'eI'5.3 
1 Dc Corpore Pulit/co, cap. iv. sec i.; Lai(/tiul/I, rnp. xiii. !>cc. I, nlll\ Clip. XV. 
: Lit. oj J:;llrojlc, \·ul. ii. 11. li3S. a LCV.1JCl$S. and lk Cur. l'rJl. pt. i. c. iv. s. l-!. 
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All men t11tl~ l)osscsscd nn equal right to aU tldl1~~, Therc 

was no reason, cithcl' ill. fnct or ill lnw, why olle llHlll should 

give way to another, 'I'he e~u·th, and the fulu!?ss thereof, wus 

equally the inhel'it:'lJlce of coch, and each was (\5 ahle ns the 

other to hold his O\I'Jl, God had made no dj~h'illl1l ion of his 

gifts; but had tossed thlJlll, so speak, into tile UI'ell;1, to be 

scramblcd for by comba.tuuts whom, in ordor that the fight 

might be illtemliua1llc, l{(: Jmd endowed with ()llual POWL!!':';. 

Here was surely a sufficient foundation for the dod I"illo of 

a state of nailtl'l(d 'iL'((/,. nlld this, as is well known, fcll'lllcd the 

second stage ill H()l)ucs's political structure. '1'hat the ;lttaill~ 

mont of this 8ccoud stage w~s the object wilh w11ieh 1 robLe,'l 

cllunciated the doetl'inc of Qquality is n fact, of illc l'c:tlity of 

which n single ghllcc nt the beginning of the l:)th elIal,t!!l' or 

the Leviathan will condllce us, for he there lars i l t\U\\'ll 

expressly that CC from equality p"oceeds diffidcl\cc, i /', Il1utnnl 

distrust., and from tliffiticl1<:c, war," Hut the vcry c'Jllality wIdell 

rendercd warill~vitf1.blc and interminable, rendered it:; 11l'O>;l'ClItioll 

detrimental to C\'Cl'Y singl£! ill(1i\'idual. Hcnson a))d eX)lcl'iellCC 

cOllcul1'cd in t~uchilJg tlHlt the only condition (1) which ('aelt 

could take cxcitlsivc poslScs:sicrJ1 of the fraction which fell tl) him 

when the sum of possessiol1s was dh-ided by th~ f:mm of pl)ss(,s~ 

SOl'S, was that be should l'cnOUllce his claim to all the ulher 

fmctions. III (ll'dcl' to C:~l'l'.Y out \ohis al'rangcmellt, to £>llfuJ'cc 

this" covcnant," as Hollbes und his folluwers Wt!I'C ill the Ilal,it 

of calling it, gOYCJ'llll)Cllt ,,\'as JICCessnry. nut fOl' gO\'el'lJlncut, as 

he terribly put it, the life of ll1~n ,,"ouM be "!Svlitary, POOl', 

nasty, brutish, n-ml short," 1 It was for the COlllmOll illterest. 

I Cap, xiii, 
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moreoyel', thtlt this arrangement should be carried out, not 

approximately, but absolutely, the government must be absolute, 

i.c. it must al)sol'b the whole powers of the whole cOllllllunity, 
• 

leaving 110 individuals, 01' society of individtluls, in a conditiun 

to denl with it on better terms than tho test. In this way 

HoLbes RlTived o.t. the conclusion that, wha.tever the form of 

government llJi~ht be, it must be absolute" 'A!l.1together uncoll

trolled in the e~el'cise of its powers despotic. The Lcviatlwn, or 

mortal God, lllllst share in the omnipotence of the immortal God, 

whom he represented on earth. Non cst potestas super tCl'ra1/~ 
• • 

'lila; compm·ctlt}· ei,t is the lllotto of his book, tlucl 110 will not 

heal' of a pmctical objection to this doctrine. His observatiolls 

on tlw relativc vnhle of experience and reasoning are fjtrangely 

at Yal'innce with the prevailing sentiment of Olll' OW11 day; but 

they are so chnl'nctcristic of his vigorous way of thinking that I 

cannot resist the temptation of quoting a single sentence. " The 

grcatcsli objection." he says, "is that of the pructice." . . .. 

" Howsocver, an ul'gumcnt from thc practicc of mCil that have not 

sifted to the bottom, and with exact reason weiglJed the cau!;l'S 

amI nature of connuomvertlths, and suffer daily t,he ll1iscl'ies which 

proceed from the jgnomnce thereof, is iuvalid. For though in 

all places of the world, men should lay the fnUlldll.tion of their 

houses on thc sand, it could not thencc be iufoned that so it 

ought to be. The sldll of making and maintainilJg commoll

wealths cOllsisteth in certain I'ules, as doth arithmetic and 

geometry; not as teunis-play, on practice only." 

J .Tob xli. 33. Let every ollC who ",ouM hn\'c n conception of the politit'nl 
nspimtions of the first l:,rtCllt I1I1U only logical npostle of equulity, relit! alit! COli' 

sitler this tremendous dUilltcr. 
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But though a despotic government be possible under anyone 

of the three simple fonns of gov()rnmcnt enumerated by tho 

ancients"·,, "monarchy, aristocracy, or democracy the doctrine of 

cqlUl.lity pointed clearly to the first. l~or if all the mdii of the 

cil'cle being equal, eaeh will rendl the centrc; why, nIl the 

citizens of the state, being eqnnl, should not 011 reach the 

throne; and, conversely, t.he infhumces of the throlle penetrate 

to cllcll 11 The interposition of an assembly, council of !'Gspon

sible lUiniste;rs, or the like, would, of course, have prevented tllis 

result. Moreover, as there wero no natural differences amongst 

mcn. there could be no natural fouudations for the various 

ordors of society. Subordination of any kind was an evil, nn 

ilJjtlstice, to wkch free and C!qual citi1.cns submitted onl:," to tho 

c:\tcnt to which self-interest Temlcl'ctl it indispensable to each. 

The object of political sciencc mllst be to r(l~!llce this evil to its 

lOillilUlllU, by having the smallest 110ssible llumber of superiors. 

l'ho ideal government of Hobbes, COl1s~quentlj', was PU1'C and 

aOS()t1ltc 11WlIa1'clty, and absolutc cC?l.tralization. It was unq\les~ 

tiouably the logical result of the aruitrary assumption of equality, 

on wbich he based his system; and as this result is known to 

llO"vc been a. foregone conclusion with him, I am surprised that 

he did not press it home even 1110rc unhesitatingly than he hos 

dOlle, and on more absolute grolluds, in the last instance. The 

only inconsequent, or mther, I ought to say, inconsistent, part of 

bis rollSoning is, that be rests his urgulllent ill favour of absolute 

monnrchy, as opposed to absolute utistocracy or democracy, 011 

1 Dilute hIlS 0. similnr nrgument in fn,"oin of his II Monnrch." who in other 
resl'~ets dilfers from the Lc\'inthan pretty lUnch ru; OrlJluzd difrcrs frolll Ahril11ulI, 
nlld to whom the only objection seems to be tbc impossibility of finding him. 
De Jioltcsrdtid, lib. i. sec. xiii. 

u 
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grounds of expediency, which, wIlen speaking of the absollltu 

character of governments genemlly, he ~ad contemptuously 

repudiated. But it is very interesting and importnnt, as i1J.us

trating the logic of facts, to observe thnt the experience of mnn

kind bas atlirrued the conclusion of tile shrewd old cynic of 

Malmesbury more emphatically than even he himself lmd vell· 

hned to do, differing, as that conclusion does, from those of 

almost all subsequent speculators who startcd from his premises. 

If tllcre be one fact that history teaches more consistently and 

unequivocally than anothcr it is this, that wherever nn attempt 

11i\s been made to realize the doctrine of equality, the result hns 

been not democracy and local govcl'llmellt, but first anarchy, 

that is to say, Hobbes's state of war, and then despotism and 

centralization. The crop which so often has been rashly sown 

bY' the democrat has invariably been reaped by the despot; an(l 

surely the despot has some clnilll to it, seeiilg that it was first 

introduced into the field of modern politics, not by the specula

tive republicans of the commonwealth, whose theories werc 

opposed to it, nor by thc levellers of tlH3 commonwealth, who hna 

no theories at all, find, like the communists of our own da), 

were merely criminals under another llame, but by the grave 

Bnd orderly tutor of Charles II., and the theoretical vindicator 

of the divine right of ldngs ! 

(d) Spilloz({. 

In tracing the history of this doctrine, the next great name 

tht\t we encouuter is that of Spil101.n. The mind of Spinoza was 

it very much finer one than that of Hobbes, and his philosophicnl 

system, in other respects, is far suutler and more profouud. lIobbc'l 

could never, by any possibility, ha.ve bben the father of German 
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pant.heism. But in the matter with which we IH'e concerned at 

present, there is reason to belie\'e that Spinoza deceived hoth him

self nnd his followers. which cannot he nlleged against Hobhes. 

Spinozn, too, Was a believer in the doctrine of ntltul'nI equality; 

but he differed ft'om Hobbes in supposing that in enunciating 

that belief, nnd insisting on its CO!!3(''luenees, he was laying the 

fOllndation of free government. Though not without reluctance 

and occnsionnl recalcitrntion, Spi',,1oza, in so far us his politic.n,l 

system was cOllcel'Jled, made the wl:"le philosophical jOln'lley, up 

to the last stage, in company with Hobbes, Having accepted 

the doctrine of equality, he recognized in it, coupletl with the 

fncts of human depravity, the foundations of n state of nat mal 

war, nnd the ideas of justice, property, and the like, came thus 

to be dependent on the mutual agreement amI conseqllent 

government by which alone this wal' was tel'Ulinatcd. Bllt 

Spinoza shrank from recognizing, with Hohbes, the uulimited 

and il1'eSpOllSihle power of the Leviathan. "If the state be the 

source of propert.y," says ::\L Saii> .. l\:!t, the latest and hest editor of 

Spinoza; "jf the state he the source of property. as it is the 

sOl,l.l'ce of justice, if it makes the 1iUlllII. and the tllllm as it lUakes 

the just and the unjust, the good and the evil, whcre is the 

limit to its omnipotence, where is the guarantee to the i IIdid· 

dual? Mu~~ we proclaim the state to be infallible, iJllpcecalJ1c, 

nnd put into its h.-wel, as Hobbes has done, 1I0t only the fortuJ\e 

and the life of tIl\! citizens, uut their conscience, their tbollgllts, 

their soul in sh,1l't., altC'gcther. Spinoza mlu1c the grl'atest 

efforts to shake hil11l!di free from thcse consc(l~t(~lIcef;." 1 Nor 

did Spinoza's ingeuuity desert him at this pinch. lIe cal'l'icu 

1 ,. I' "on o . I. 1'. _ i1. 
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the discussion a step backwards, and disposed of the justice by 

denying the possibility of despotism. (I Those," he says~ " who 

believe it to be pos.:ible for a single man to possess supreme right 

ill the state are in a strange error. For right is proportioned to 

1)ower. But the power of a single man is, and must be, insuffi

cient for such a weight." Here apparently Spinoza forgot the 

som'ce fi'om which the powers of the Leviathan nre derived by 

Hobbes, viz., the consent of the governed. Neither according to 

his system, nor that of Hobbes, had these powers allY founda

tion in nature, for by :lature no man was stronger 01' better than 

all . her. The consent was ex hypothesi, a subversion of natUl'e; 

and if that consent was absolute, there was no longer {my ditli

culty about the absolute character either of the powers 01' the 

rights of the Leviathan. Apart from that consent there could, 

as I have said, be no government either de Jctit or de droit, 

because both Hobbes and Spinoza. had assnmed thnt nIl men 

were equally able and equally entitled to govern themselves. 

All government, so to speak, was thus a '\'I'ong which men 

iuUicted on themselves, and Hobbes had contended for monarchy 

0111y 011 the ground that it was the fOl'm ill which it was the 

least wrong the form, viz., in which it was possible to vindicate 

order at the smallest sacrifice of eCluality. Spinoza, as I have said, 

declined to accept this conclusion with which, under the titles 

of Democratic-Imperia.lism, Cmsarislll, and the like, we were 

recently so familial' t< and llis manner of solving-the problcm," 

us 1\1. Saissct has remarked, "did illore honour to his practical 

wisdom than to 11 is philosophical sagacity." According to him, 

thCl'e are no durable go\'el'lllllcllts but such as nre reasonable, 

and there nre no l'ensonaLle governments but such as are teIll-
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perote. "We are surprised nnd charmed," he adds, "to see 

this theorizer, who, by the rigid character of his mind, and the 

narrow logic of his system, seemed devoted to tho idea of a 

simple democrntic-despotism, brought back by his natural 

sagacity, and his honest observntion of facts, to COllll)rchend and 

advocnte a system of mLxed goverml1ent.1 But a moment ago 

we had difficulty in distinguishing him from Hc-bbcs, and now 

wo seem to have to do with Montesquieu.":1 

(e) RouSSca1t. 

Though sects of" levellers," in the sense of mere rebels against 

Iluthority, and religious fanatics like the old Anabaptists of 

!\ltinster, were mther conspicuous in the days of Hobbes and 

Spinoza, both in Germany and England, neithel' Hobbes 110r 

Spinoza lived to see the doetrine of equality brought to the test 

of experience by being actually adopted ns the fundamental 

principle of government. 

tho stage I regard them 

From the period when they quitted 

as contemporaries 3 till the appeur-

nnce of Rousseau's celebrated ])iscom's sm' l'O'I"l'rJine dies jond'r.

mcnis cle l'incgcditt! panni ies ltommcs (1755), and his still more 

celebrnt{!d CO'ILtrat social (17G2), towards the middle of the 

following century, no writer of decided mark appears to have 

undertaken the vindication of the principle of cquality.~ 

1 I ratber tllink, with Mr. Hallam, tllat no personal pref ... renee for nny fOTm of 
government can be infcrrell from the writings of Spin07.ll ; though, like nll tlll'oril's 
of equnlity, the logical issue of his, unquestionably, is despotislIl. Hnllalll, 
vol. iii. p. 437. 

2 Saisset, i. p. 213. 
a Hobbes WAS forty·fj\"C when Spin07.ll wns born in lG33, hut he out1i\'C11 him hy 

0. conple of years, dying only in 16i9 at the great age of ninety·one. J\ll his 
works, moreO\·ef, were written in advanced life. 

• Ronsseau mny be regnrded either from a social or Il political point of vicw, but 
the wenpon wllieh he cmployed for his douhle purpose WAS the same, and wo have 
to do with it her\) in itself rather than in its applications. 

• 
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Rousseau's system, in many respects, is the very reverse of those 

of Hobbes and Spinoza. He, too, holds equality to be the true 

foundation of society; but to him it is an object to be attained 

rather than a fact to be recognized, and thus he builds his house, 

as it were, from the roof downwards. Roussean never ventures 

to assert that men are really equal, even at bu'tIL 1 He does not 

allege that they treated each other as equal, otherwise than in so 

far as theu' equality was real, even in the so-called "state of 

nature." His whole allegation, in point of fact, is t]1at 1/ the 

difference between man and man is less in the state of nature 

thlln in that of society, and that nat1t1'al inequality in the human 

race is augmented by artificial inequality,"2 ill other wordll, 

that it increases as civilization advances. From this statement, 

which I believe to be quite correct, he deduces conclusions which 

it does not seem to warrant in the slightest degree. Had Hobbes 

been right in asserting that God had made men equal, he would 

have been right in asserting that they were entitled to vindicate 

their equality. The fact, had it been a fact, would have sup· 

ported the right; and Hobbes did not allege that the right ought 

to ~o beyond the fact; on the contrary, it was one of Ilis 

favourite maxims, and one in which Spinoza followed him, tllat 

notwithstanding the mysteries connected with the presence of 

powers of wrong as well as of powers of right, rights, ill the main, 

are measured by powers. But Rousseau laid 110 such substI1ltuDl of 

fact. God had not made men equal, and the result of the 

exercise of the powers which He had bestowed on them was, 

that they had become unequal more and more. But he, Rous

seau, had a strong opinion to the effect that God was wrong; 

1 Discours, p. 99, 100. 'p. 100. 
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that they ought to have been equal to begin with; and, at any 

rate, that they ought to be made equal as fast 1l'3 possible now, 

was a proposition that he affirmed without the slightest reserve 

or qualification. l\Ian must be cleeiviti:ed. Though nature was 

not quite perfect, Rousseau had not so bad an opinion of 

her as Hobbes. He did not believe in n natural state of war; 

on the contrary, the pictures which he drew of what he supposed 

to 'have been man's original condition in the woods, taken 

together with one of the most charming styles that ever was 

written, were the main causes of the marvellous popularity of 

his works. It is civilization and reason which he strangely 

considers to have nothing to do with nature that are the belcs 

1!Oi1'CS of Rousseau. " L'/to11t1nc qui meditc cst Wt animal deprave. 

C'est Ill. philosophie qui l'isole; c'est pal' elle qu'il dit ell secret, a 
l'aspect d'un homme soutrrnnt; pcris, si tu veux; je sllis en so.reM;" 

and he proceeds to give a charming picture of a philosopher 

lying snugly in bed, whilst his neighbour's throat is being cut 

under his window. "He has only to Pllt his fingers into his ears," 

he says, " and reason with himself a little, in order to prevent the 

sentiments of his nature from identifying him with the man who 

is being assassinatecl" 

It was his declaration against nature as it is, in favour of 

nature as he conceived that it ought to he (for he says expressly 

in his preface that he doubts if it ever were so), which gave its 

peculiarly dangerous character to the philosophy of Rousseau 

and his followers. If his premises were not sufficient to support 

rights of equality, they were fully sufficient to support rights of 

revolution, both social and political. When right was once 

divorced from fact, it was at everybody's mercy; there was no 



312 TIlE IDEA OF ADSOLUTE EQUALITY. 

longer any external measure to it; tIl ere was no Leviathan k 

enrol'ce it, if it had been measured j and s(} t< ought" IDdani. wlw,t 

every man chose to mean by it. As nothing could be pro ,:le d, 

noUling could be denied· one man's assertion was as' good 18 

another's, more cspccin.11y as all men were equal, or ought to 

be so. Accordmgly, in Rousseau's own case, one of tho very 

first conclusions that he r.iTived at was, that of all the discoveril's 

of uliman reason, of all the devices of civilization, the most fatal 

was the institution of property.! 

(j) .Dcmocrats of tlte RI:volution. 
• 

Wllen this stage was reached the tlleoretical deluge was come; 

and the practical, deluge, as usual, proved to be at no great 

distancc. W c need not pursue the subject further in this (lirec

tion, nor waste our time over the slmllow platitudes of thnt 

schoel of atheists, blasphemers, and libertines, who inherited tllC 

errors without the genius of Rousseau Diderot and his enc),lo

prodists, Helvetius, the AbM HaynaJ, Volney, and others, with 

whom unfortunately the really distinguished naIL;.: of d'Alem

bert must be associated. Assuming, with scarcely even the 

affectation of proof, the doctrines which they advocate with so 

much vel1cmence, the works of these men are totally destitute 

of scientific value, anel must long ago have stink into the 

oblivion which they deserve, hail. it not been for the practical 

recogllition which, contrary to the intention of such men as 

Wasbington and Hamilton, this central principle of disorder 

obtruned in America in 1776,2 and its still more reckless asser· 

tion in France in 1789. 

1 Proudhon, however, is, I belief'e, entitled to tho credit or the falDous maxim 
that .. property is robbery" (10. proprict.) c'cst Ie vol). 

, Tho unguarded and unqualified ossllrtioD .. thnt IIU men IIrc crl:llted &!qual," 
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No attempt to strengthen its theoretical groundwork hns 

been mado by tho many democrats and demagogues who haye 

t5ince reiterated it in America, and 011 the continent of Europe; I 

and strangely enough, the only fl'esh nrgumcnt ill its fayour 

with whic-h I an: acquainted that merits notice even for its 

ingelluity, proceeds from one who is neither an Americull, nor 

a Frenchman, nor a democrat, nor n demagogue. 

(g) Alt,·cns. 

Ahrens in strange inconsistency with his chapter on re

presentation,2 amI his assertion that "l'cgn]ite ne doit etre 

con~ue que comme la liberte cgalemen~ gnrantie a tous,"3 has ,-

an elaborate vindication of equality, not merely as n conse

qllence, but as the very basis of liberty , as the sinc qllii non 

of personnl freedom. It is not n defence of equality before 

with which the celebrateu "Declaration of Independence" sets ollt, WIlS due to 

Jl'fferson, to whom, though Adams was associated with him in tIlt! work, it is now 

believed that the merit nnd demerit of the prepnration of this famous docUlneut 

mainly belongs. J.~ffcl"fion, ns n born democrat (1 usc the word in its European and 

not in its American sense), wus probably sinccrl! in the stntenlCnt; but tJlI're is 110 

reason to belie\'e thnt Wnshington, or Jny, 0:; Hnnlilton was led astray by it, and it 

is grie\'ously to be deplored thnt they consentcd to its 11IIblication. If Adams lit 

first inndvertently nssented to the ndoption of such n principle as the hasis of the 

constitution of his country, there can be no doubt that he was thoroughly nwakl'lI~11 

from bis delusion by thc scenes which shortly nftcr were enacted, with a vicw to 

to its ,·ir.Jicntion in France (Works of John Adnms, 2tl Presiuent of the Ullitl'll 

States, by his granuson, Chnrles Francis Adon ,0. 'ui. i. p. 462). SOIllC udditiolllll 
infonnntion on this subject will be found ill a note to Mr. Bolch's work, LC$ 

FranflZis en A IIltri'1IC~, Pll, 37, 3S. 
I E\"cn M. Emile Acollns, whom, I rcgnruas one of the nblest writl'rs of tho 

cxtreme political school, nnd who, if it were possihll' to 81!parntc his method from 

the usc which he mnkes of it, would be entitled to rank high as n scientific jurist, 

does little more ill this matter thnn accept the tcnchiug of Uousscau, L'/dic die 
Droit, IBil, p. 40. ° 

'5th cd. p. 511. 
a 5th cd. p. 43. In the 6th cd. p. 43, it runs, "l'cgnlitti n'est que la libcrto 

garantie d'une mawere identique a tous." I do not sec that the sense is altered. 
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the law in municipal affairs; nor of political or social equality 

in the sense in which that doctrine repudiates the existence 

of castes in t11l~ East, or of exclusive classes, snch as was the 

Jloble : class in France previous to the Revolution. As a pro

test against all lines either I)f social or political demarcation 

that nre impassable, we ha\'e always adopted it in this country, 

where from the em'Hest t.imes any man who began life at the 

bottom was permitted to end it at the top of the constitutional 

ladder, with the single exception of its last step, and that 

even, with her characteristic liberality, Her Majesty has recently 

rendered accessible ' provided he had ability, and energy, and 

bodily strength to climb so long, and so high. But the sense ill 

which the principle is advocated by :M. Ahrens appeal'S to be 

that of absolute social and political equality de jlt1'C, and in as 

far as is humanly possible dc facto, of free citizen~ of the stnte. 

ct The fiJ'St quality," he says,l "which belongs to peJ'Sonal 

humanity, whether we consider it in itself, or in its relations to 

other similar peJ'Sonalities, is cquaUty." 

Equality, he goes on to say, has a triple source, pltysical, 

psychological, mctaphysical. 

• 

1. In its physical relations, equality is the result of the unity 

of the human race. There ia but one human nature, and conse

quently there is the same nature in all men. The different races 

nrc not different species of men as there nre different species in 

the animal kingdom. The animal kingdom is divided into 

genem and species, which form so ruany steps on the ladder 

of ascending organization. In the animal kingdom, nature 

begins her organization with the most imperfect beings, and 

1 p. 229, et seq. 5th -:ci. 
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runs through mnny stages before arriving nt the superior 

animnls, those, that is to say, which exhibit the functions 

of vitality in a more perfect form. Here it is not equality, 

but difference of organization that we remark; there is a pro

gression from the less perfect to the 1110re perfect, and nIl the 

steps of the series nre constituted by beings in wholll arc 

developed differently, but in a }Jl'cclom·i1umt mnnuer, a par

ticulnr orgnnic system, at the expens(; ~f ~·hp. other pn!'tiOIH; of 

the orgnnism. The whole animnl kingdom is thus created on the 

type of a progressive val'iety, or of an evolution, successive nnd 

always preponderating, of one or other systems of organization. 

The huml~'l race, on the contrary, is forllled on a type of 

harmonious unity of all the systems and of 11.11 the functions of 

QJ'lJanic existence. The human organization, the most perfect of 

all, is the synthesis, the 1'csumc of the whole creation i it pos

sesses in requilibrio all the parts, all the orgnns disseminated 

t.hrough the different classes of the animal kingdom. In conse

quence of this type of unity and harmony, so visible in the whole 

human form, mnn is functionally distinct from the animal The 

human mce is not a continuntion or transformntion from tile 

animal kingdom; it is organized on a superior principle nnd consti

tutes a kingdom apnrt, the human kingdom. This unity of the 

human race is the physiological reason of equality. 

2. In a psychological point of view the snme fundnmental 

equality of all men is observnble; and it is worthy of remnrk 

that the principle of harmony, which is the constituent element 

in the physical organizntion, dominates equally all the faculties 

and aU the manifestations of mind. Man tIJC superior unity 

of creation can mise himself by his intelligence to the ideas of 
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the unity, the order, the hannony of the world; he can love them, 

take them as the models for his actions, realize them in his life. 

" Ce caracicrc dc l'IW11t11W se 'festtl1W dans la ,·aison." 

To the same effect under the third head. 

3. I,'rom the metaphysical I) oint of view, (/ equality is founded 

on the grand principle tllat man is humanity," tllRt is to say, 

that human nature, as a ~L'lwlc, exists in each man. 

Now the first thing that strikes one, on perusing this argu

ment, is that it confounds the characteristics of genus and 

specics. Supposing all that M. Ahrens has said to be true, 

physiologically, psychologically, and metaphysically, it is as t.rue, 

mutatis ?nutandis, of each species of the lower animals as it is 

of the so-called genus man. The whole nature of the whole 

animal kingdom, it is true, docs not exist in any other species 

as it exists in the highest species, just as all the steps of the 

ladder will be under the feet only of him who is at the top of 

the ladder. But the whole nature of the arlimal horse exists 

in each horse, the whole nature of the animal dog in each dog. 

\Vhethel' it be possible so to arrange the animal kingdom as 

that eacli species, as we ascend, shall contain the; qualities of all 

the lower ones, and hold to them the relation which man is said 

by 1'IL Ahrcns to hold to the wholc, 01' whether there be co-ordinate 

species which, in virtue of their specific qualities, naturally 

exclude each other, are questions of cOl;nparative physiology 

with which we need not occupy ourselves here. Even granting 

to Ahrens the two positions for which he contends first, that 

man is a distin0t genus: and, second, that the genus man is not, 

like the genus animal, distinguishable ,into species: all that he 

is entitled to conclude is, that the different races of men do not 
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constitute an ascending scale, but· that each possesses the quali

ties common ',0 the whole genus, But tIlO sn.lllO conclusion 
• 

would follow from t.he ordinary hypothesis tllU~ mUll is not a 

genus by himself, but a species of the g£llltlS :l11intnl; for the 

same thing is true of every speeies 11)itltilt itsc(f. whether we 

suppose them to be subordinated or co-o~'JiJJ{l"tc(l to each other. 

The withdl'O.wol of man fl'0111 the genus I\nill1;t\, therefure, 

whether wnl'l'nnted 01' not in point of fuct, seems to do nothing 

for the al'gu ment.. 

But fundamental unity, whether of genlls OJ' of species, docs 

Ilut exclude family, still less individual, diffcrcllc(!s. Though all 

horses arc equally horses, all horses are "lot CfJual }101'80S. A 

turnspit is as much a dog as a mastifl: hut he is Ilot [IS much of 

a dog. The difference between them, lUoreO\'IH', is lIOt the rcsult 

of education, diet, climate, 01' any other extcl:'ual or nccidental 

cause. It is a natural difl'crcllee, us much n.s the diJlcrenee 

between a dog and a cut. It is a dill'crenco \ddch nature, i.e. 

God, imposed fol' reasons which, whether we n.ll[ll'chcud them or 

IlOt, are llO doubt good and sufliciellt rCMons; ~Ul(t. what is e"en 

1I10re to the purpose, it is a difference which God \\'illmnintaiu, 

on the whole, and the partial obliteration of whicJ\. tu the cxtent 

to which He permits it, He appears to punish uy the degratla

tion of the mom perfect family type, Now it is to the family 

distinctions within the same species that the tli$tillctiull of races 

in the human species, or genus, whichever we c1J()os~ to call it, 

is supposed by physiologists to e01'l'espolld. WIU)tlICl' they exist 

to the same extent, and are equally the l'csult of nature, or 

whether they are JUore attributable to Cil'CltlJl5iallcC:; withiu 

human control, are points on which it ·is lloL U';Cl.:liSHI'Y tlltlt I 
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should offer a personal opinion. That they exist, at ,':1reser:t, to 

an extent not inferior to that to wllich they arc to be found in 

any other species of animal, and that tllC ftistory (If mankind 

hitherto does not afford the slightest indication of their ultimate 

obliteration, are the only points in the controversy which, as yet, 

can be regardcd as settled. nut cven giving up the distUlction 

(If raccs altogether, which is more than 1\1. Ahrcns cor-tends for 

(for even be goes the length of saying expressly HUlt "tlle 

whitc race possesses faculties more kigltlJi cultivatcd titan the 

black," 1 whilst he makes no attempt to account for t.his cultiva

tion on any other ground than that of higher natural gifts), all 

that is important for the support of the oppositc conclusion to 

t.hat at which he has arrived remains. It is not on distinctions 

of race, whether delible or indelible, that social and 110litical 

inequality rests in European society generally, and least of all 

within the same state. Amongst persons of pme Caucasian 

blood, no sl1ch distinctions are admitted, or even contended for. 

E,'cn fllmily distinctions, in the narrower sense of the family, 

are not placed on this basis. If you were to tal~c ten JUen from 

the benclles of the House of Lords, and ten men from the hulks, 

it would be ~ mere accident if you found the slightest difference 

between them in IJoint of race; and it would be the same jf YOII 

took men promoted to the highest station on 110rsonal grounds,

the bench of bishops or of judges we slmll say and contrnst('d 

them with an equal number of crossing-sweepers. The whole 

fabric of inequality, of social and official pre-eminence and sub

ordination, hereditary and acquired, which is iUl'eality the whole 

fabric of society in 50 fur as society is nn organic body, and not 

J p. 230 • 
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1\ mere inorganic nnd chaotic mob rests on indi1Jidllal dU'i.'I·C/l(,I'.~ 

and tltei7' consequences. Under their consequences, we inchHle, 

of course, the trnnsmission to ot.hers of the results of il1dh'idual 

power or weakness, energy or indolelwe, virtue 01' vice, whether 

ill the forll1 of wealth and poverty, knowledge and ignornnce, or 

sound and unsound mornl training, and the like. Now Ahrens 

admits the existence of individual inequalities Hobbes and 

Spinoza being, I fancy, the only speculators who wore hoIl1 

enough to dony them but ",llat I confess seems to me scarcely 

less strnnge than if he had denied them; he does 1I0t admit that 

t.hey are natural the result of God's arrangements, IJ11t ascribes 

them to human arrangements, interfering with God and lIat lire, 

which it is the mission of Christianity to rectify. II is position 

is consequently the same as that of HOlIsseall, with thc 11ilI'crcncc 

that, for the present at least, he seems to hesitate in pronouncing 

social inequalities to be evils. 

We must rcmark, he says, that the eClllUlity which cxi~ts is 

equality only as regards fllndamental dispositions allli facult ic:" 

and that on that basis spring up inequalities, which ha'oc thl'ir 

origin on the one sitlc fl'om the culturc which the faculties 

receive in different illtlhoiduals, and on the other sillo frolll the 

different applications which are malIc of them ill social life'

"Tous les hOlllllles sont cgaux en tallt (lU'hol11lllcs, mais ils sout 

incgaux, cn tant qu'illdividus," an indisputahle proposition 

certainly! TIut he proceeds thus, "Inequalities arc thcl'cfurc 

ineyitahle; for 011 the one hand, the developmcnt of eaclt 

depends on his propel' acth;ty". (which onc would imagiuc 

depended in some d('f,'1'ee 011 IJis natural gifts); "011 tlte othcr 

hand, the objects of human life nrc so vast, that a singlc mun 
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can only embrace one of them as his special vocation, if he 

would attain to anything like perfection. Inequality is thus nn 

eOect of individual spontaneity Ilnd liberty. Humnnnature i:i 

so rich that all the generations and all the nations are insufficient 

to exlmust its development. These inequalities are, moreover, 

useful; for equality of culture and application would cause the 

whole human race to die of ennui Ilnd icliotismc." Strange that 

the special fUllction of Christianity should be to bring about so 

sad a result, One would imagine, from these last phrases, that 

a. basis broad ello\\~h to support organic society was being laid 

after all, however false might be l\f. Ahrens's rending of nature,l 

But the very next sentence undeceives us: "All the objects 
• 

which mankind can pursue arc equally important and necessary; 

Lecause they ore all human ohjects, and hence the social equality 

of all men, that is to say, the equal dignity of the different 

occupations or professions of men living ill society.":! One can 

scarcely believe one's eyes when one reads such words as these: 

whell one knows by whom they were written and wherc they 

arc read and taught 3 us embracing the fundamcnta.l doctrines of 

1 Ahrcns grnsps nt c\'crytlling thnt llns the slightest rcs~m blAnce to nil nrglJluellt 
in fll\'our of this doctrine, with the desprrntioll of n mall supporting a monomnnia . 
.. In the orgllnizlltion of the 1111111(\11 body all the lllll'ts stnnd to each other ill B 

conditionnl relntion, alHI nil nrc equnlly importnnt; in like IIInnner in II gou.) 
social organism," &c. (6th edit., \'01. ii. 1" 40.) Une would think tllRt it might 
huve occurrc.1 to him that n mnn's hend coulJ scarcely bc dispensed with. but 
thnt he might gct 011 very fairly without n finger or a toc. 

, p. 231, 
3 M. Ahrens IIOMs a chnir ill the Uni\'crsity of I,cipzig; nnd of the success of 

liis book sOllle conceptiun may be formel! froUl thtJ fact tlillt it lias beclI trnnslntcd 
iuto nlmost c\,('ry European langunge c."C,'cpt EllfJlMI.. Since the tirst l~I'cllch 
editioll in 1839, in mlditioll to a pirnt('d version of the 3rd edition at Milnn, tllt'TC 
)\lI\'C becn fuur tl1luslutions ill Italy, three ill Spnin, olle in GermnllY ill 1846, dis· 
tinct from the origiual editiou at Yieuull in 1850, olle iu Portul:,'lll, OUe ill Bruil, 
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society at the present day. After thus letting ill the waters of 

nnarchy it was surely nce(Uess to deplore their rlwagcs, as :t\f. 

Ahrens does in his section on Democracy ill the Gth edition.) 

To pursue the discussion through the luany pages in which 

these views are expanded and illustrated, and to trace tIle 

manner in which the argument is continually shifted from the 

nssumption of indh'idual equality to the assumption of equality 

of race what is denied in one sentence being conceded ill the 

next-would be an ullwan'O.ntable encroachment on the reader's 

patience and llis time. Enough has been said to indicate the 

character of a system which, if logically cal'l'ied out, would 

by the tacit acknowledgment even of its author, tend to justifY 

those schemes of socialism and communism which have since 

borne such fearful fruits, and which he venturcs to condemn 

only ns It exaggerations ;"2 and to Warl'O.nt me in taking some 

pains to prove that the opposite doctrine on which the whole 

of our social and political structure pmctically reposes, rests 

upon a sound theoretical basis. 

CHAPTER IV. 

OF THE nELATIO~ OF EQUALITY TO LInI-:nTY COXTIXUED. 

In 101lat sense is equality im;0/t!crl1'n tlte id('a oj liberty? 

Tlte idea oj liberty ~·nvoz.v('s tlte idat oj ('quality in ow' 
-------------------- ----- .-. 
IInll one in H IIngnrinn in 184S, so t1lnt ill 15GS there were nilH'tcell editions, 
origillnlllnd trnnsbtcIl. Prcfnce to 6th Ed. )'. It WIIS recl·ntly used liS thl! It'xt· 

book on nnturnl Inw ill the Ecole tIu Droit, ill Paris j nud I have myself always 
recommended it. 

1 p. 392. 2 p. 2.15. 
X 
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sense only, tltat 7ClLielt. u popttlm'ly ealled "equality before tile 

law." 

Before stating what is certainly the far older, and what I 

believe to be the far sounder opinion on the subject of equality, 

it may be well to recall the l)ositioll in which the doctrines 

which , ... e ourselves have evc1ved place us with reference to the 

theories which we have reviewed. 

The view of human nature ill point of fact, the diagnosis, so 

to speak, on which we have founded our belief in the rectitude 

of the existing organization ot' society in the main, and of the 

distribution of the gifts of Providence which actually takes 

place amongst mankind, is the very reverse of that on which 

Hobbes rested his political systE tn. We have readily admitted the 

adequacy of Hobbes's premises to support his conclusions. Had 

it been true, as he alleges, that "all men amOl!g themseh'cs arc 

by nature cqual; the inequality we now discern bath its spring 

from the ciyillaw,"l aIllI that it is "a law of nature that every 

lUan aclmowledge the other for his equal,":! I am vcry far from 

disputing Hobbes's secoud proposition tllat it is "another law (If 

nature" that mell allow {l"f}llalict {l'qualilJlIS, or from denying 

the legitimncy of his inference that the recognition of sorial and 

political equality of the most absolute kind would, in these 

circUlllstances, have becn inseparnLlc from the "indication of 

justice. But Hobbes's system, nnd Spinoza's in so far as he 

followed HoLbes, wcre the only ones in faVOllI' of which I felt 

compelled to acknowlcdge the merit eyen of logical consistcncy, 

In slu'inking from the bold nssUlllIltion with which HoLbcs 

I La'. yol. ii. p. i, )Iolcswol'th's cd. 
~ Dc COI'lJorc Pol. \'01. h', p. 103. 
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st.arted, his followers rendered their own fuundations insccnre j 

and t.heir arguments became morc or less sound just in pro

portion to the extent to which thcy rcvertcd to that assump

tion. Betwccn nU thcse systcms thcn, nnd tlmt which I have 

maintaincd, thc rLucstion nt issuc, like so lUany so caned (PICS

tions of principlcs, really rcsolves itself, in ihc last inst:mce, 

into :1. question of fact; for, if wc alhnit thc adcquacy of 

Hobbes's prcmiscs to support his conclusions, I think wc may 

assume that Hobbes himself would not havc disputed the sum

ciellcyof prcmises thc vcry oppositc to support conclusions thc 

very revcrse. 1·'or thc solution of this, as of all CJther questions 

of fnct with rcfcrence to our naturc, I must refer the reader to 

the tribunal of suhjcctive amI objccth'c cxpericnce. If, like 

Hobbes, hc shall recein~ from consciousncss, ouscl'\'ation, anll 

historr, as thc thrce great cxponcnts of naturc, :t Yel'llict to t.he 

effect that aU mcn arc horn alHI continue to he e(l'Hll in fact; 

then, acccpting thc premise;.;, hc will a1:;o accept. the cOllclusion 

of Hobbes's systcm, and recognizc the social and political 

equality of all men as an ohjcct which thc sciencc of juri::;pru

dcnce is IJound to scek j allli this although it shoul(1 appear to 

him, as it appeared to Hobhes, thnt in ordcr to attain it C\"('11 

approximately wc must be contcnted to sacrifice liberty alto

getllCr, and resort to the dcspcrate expedients of allsulllie (Iell

pol ism and complete centralization. But if, on the othcr hand, 

thc ycrdict which he rccch'cs shuulll coincille with that which 

has bcen youchsafccl to mc, if hc sllOulll sec it, Ill' feel it, 10 IJC 

beyond all ratiunal (tllCstion that, fur l'l'aSOIl::; which lIlay JlIIssil1ly 

be llidllcn from liS for cver, IJlIt which we are IIl1t t lie less hOlIll(l 

to believc arc in accordance with the schcllle of a usolutc just icc, 
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God !tas distributed His gifts to His creatures very unequaH.,-, 

then this uistributioll being, as I have said, that which it is the -
object of the science of jurisprtluence to ca11'y into its minutest 

conseqnences, liberty will be saved the fullest and freest exer

cise of his faculties, such as they are, will have been secured to 

every ma~" ·but the attainment of equality, in the absolute 

sense, will be finally and for ever excluded from the objects of 

jurisprudence. On the latter hypothesis a legislative enactment 

which should have equality i1~ this sense for its object, would 

not possess the characteristics which I have pointed out 

as inseparable even from positive law, it would be simply a 

legislative miscarriage. And us regards the science; to say with 

one breath that its object was to carry out an arrangement thnt 

was miequal, and with the next that it was to estahlish equality, 

would be to render it self-contradictory and suicidal. 

But what then do we mean by .. equality before tIle law 1" fol' 

that is an object which jurisprudence surely does not repudiate, 

which is inseparable from liberty, and Wllich, apparently, involves 

the recognition of the most perfect equality. 

The distinction between "equality before the law," and 

equality in the seuse of the l'ccognition of a right existing ill 

individuals to equal s11ares of God's gifts, or tbeir consequences, 

admits of a very simple explanation. The method plll'sued by the 

science of jnrisprudenco with a view to t.he t.ruths which it seeks, 

like tbat pursued by every other science whatever, necessarily 

embraces t.wo fUllctions; the one analytical, tIle other synthetical. I 

1 .. Both are absolutely necessary to philosopll)', allli both or!', in llhilosol'hy, 
as milch parts of the SII)Jle Illcthotl ns, in the animnl body, inspiration nnu cXl'il'l\' 

tion arc of the SRme "itlll functions to (Sir W. Hamilton's Lcctll1'c$ OIL .1Ictapitysics, 
vol. i, p, 91). 
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(a.) Analytic Justice. 

F.qllality before the lo.w is neither morc nor less t.han analytic 

justice. As such, it necessarily demands the application to 

investigations conductcd for legislative or judicial purposes of 

the same indifference to the subjects with which it deals and the 

results which it may yield, which govel'lls all investigations that 

have truth for their object. When the legislator who is about to 

enact, or the judge who is about to apply a positive law, proceeds 

to inquire iuto the facts of the case for w'lich he is to legislate, 

or in which he is to pronounce judgment, the value of the claim

ants, 01' the suitors, as individuals, are considerations just as 

irrelevant to him as would be the market price of lead 01' sil vcr 

to the chemist who was about to inquire into the presence 01' the 

absence of lead or silver, 01' the proportions in which they 

existed in {~ piece of ore. The individuals, or classes, 01' nations 

whose rights and relations are under investigation, are entitlcd at 

the hands of the jurist, of the arbiter, or, if no litigation has 

arisen, of each other, to the same II equality" which the chemist 

accords to the substances which he puts into his retorts and his 

cl'llcibles. If this equality be denied in either case, the result of 

the inquiry will be vitiated, the parties will bc wronged. The 

chemist will produce a false report, the legislator will enact It 

law which does not fulfil the conditions of true positive law, the 

judge or the arbiter will pronounce a false judgment or an unfair 

award. Viewed in its analytical fUllction then, as an inquiry 

into what lawyel's call the" merits," justice ·and liberty, as the 

object of jm,tice do unquestionably demand absolute equality; 

and this it is, and this only, that is meant by" equality before the 

law." That all men nre equal, to this extent, is the first maxim of 
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the science of jurisprudence. Jew and Gentile, white skin (ml! 

black skin, the wise man and the fool, the slave and his lI1~,stel', 

the prosecutor and the criminal, all stand on tll.;: same 10\'ol. 

Nor does this species of equality stop even Wit.'l the lnllnall 

mce. 'Vhen the bociety for the Sup~ross'ion of Cruelty to 

Animals brings a question between a horse and a manl)(~fcj'e tJw 

judge, it is his duty to place the horse and the murt on a footing 

of absolute equality; and we llllve seen that somethillb' nnalow~i.'s 

takes place when a question arises between the exercise of merc 

human caprice and the interests even of a plant or a tree. " The 

lnst rose of summer" is not without its rights. 

(b) Synthetic justice. 

But the absolute equality which governs the inquiry cannot 

possibly determine it.s result, for in that case the result would be 

already determined. If we recur to the physical illustration of 

which we bave just made usc, it will be at once apparent that 

the claim for equality, in the sense of equal shares of whatever 

may be the object in controversy, wages or labour, power, 01' 

honour, 01' responsibility, 01' punishment, is a begging of the 

question which it belongs to analytic justice to determine, 

or a repUdiation of the result at which analytic justice lws 

arrived. For what sllOuld we think of telling a cllemist., before

hand, what the result of his analysis must be that it must 

result in the discovery of equal quantities, or equal values, of 

silver and of lead and that we would accept it on no other 

condition? 'Vould he not tell us, in return, that the result 

was independent both of bim and of us, but that, if we would 

wait for it patiently, be would declare it loyally j that if 

nature herself had established the equality on which our 
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heart was set, he would not fail to proclaim it j but that, 011 

the contrary, if, for reasons with which he had nothing to do, 
• 

nature had arranged it otherwise, in that case equally he would 

tell us the truth. Now, precisely ill the same manner, it is 

neither equality nor inequality, but truth, which the mmlytic 

jurist being bound to discover and proclaim, the synthetic 

jurist is bound to accept, and to vindicate deductively. 

Whether the relation, in point of fact, be that of elluality, 

of superiority, or of inferiority, the just award, the true 

result of the joint action of the two inseparable clements of all 

scientific method, will be proportioned to that relation. In 

other words, the duty of the practical jurist, whether legislator 

or judge, will be to see, not that all men are equal, but that 

those who are equal shall have equal shares, and that those who 

nre unequn.l sh911 have unequal shares jJroportioned to their 

inequality.1 

As regards the relation between equality and liberty then, 

the conclusion at which we arrive is this. The principle of 

analytic justice is equality the principle of synthetic justice is 

proportion, the terms of which are determined by the previous 

analysis. ·When these two principles are vindicated, the sphere 

of jurisprudence is exhausted, and liberty, as its object, is 

realized. 

The learning and ingenui\ y of two thousand years, culminating 

in that of modern Germany, appears to have failed in evolving 

0. consistent and exhaustive theory of justice froIll Arisk~~'s 

discussions, in the form in which they have come down to···., 

J Poi] ~cu OVK reTa l~o1Xl'1, et 11. 11. Aristot. Eth. Nic. v. c. 
I I used to think that tJ1is would be possiblc by idclltirying diorthOtic justico 
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And yet o.ll men recur to them for instruction, a.nd recur to 

tllCm not in vain, because they pl'oclnim the great principle that 

all applied justice is necessarily proportional justice, and that 

the equality which it measures out is not absolute equality, but 

equality which shall bear an absolutely accurate I'elation to the 
• 

facts of nature, and to their consequenc~. Tl~e best minds of 

the middle ages preserved a perfectly clear conc8ption of the 

prOJJ01·tio. "Jus," says Dante, /C cst realis et personalis homii~is 

ad hominem proportio, quro serva.ta. servat societa.tem, et clir

rupta corrumpit j" 1 and Thomas Aquinas, /C l\fateria justitift} est 

exterior o}leratio, secundum quod ipsa. vel res cujus est \lSUS, 

debitam proportionem habet ad alteram persollam j et ideo 

medium justitiro cOllsistit in qufldam Pl'opol'tionis roqualitate rei 

exterioris ad personam exteriorem." 2 And still more definitely, 

iu speaking of distributive justice, l1e says, /C Et ideo in justitia 

distributivu. non accipitur medium secundum OOllualitatem rei ad 

rem, sed secundum proportionem renlm ad personas, ut scilicet 

una persona excedit nliam, ita I'CS quro datur uni personre, exee-

(8[Kaloll OlOpOwrlKiJlI) witb ",lint I Ila\'c bere called analytic, and dinnemiltic justice 
• 

(Ii/Kalo .. olavfJ'f1Tl"iJlI) with syntlletic justice, ami that thus order might be brougllt 
out of the confusion into which thc 5th Dook of the Nieolll. I:tllies cOllfessedly 
Iins fallen. On a re·examination of thc text, with the light which Profl'ssor 
'frenuelellburg't! leamed uissertntions (ZIlT .Aristotclischm EIMk. HisloriscJ,c 
Beitragc :lIr PMlosopltic, "01. iii. p. 399, llerlill, 1867) throw 011 it, I nm COli' 
vinccd that no such identification is warranted. .Aristotle unquestionably in· 
tenul!d both as subdivisions of npIJlied, or synthetic justice; and in this sensl', 
as I ha\'c explained above, I conllot subscribe to tltc absolutc distinl'tioll by which 
tho one is cOllfined to Jlublic, and the other to I,rimtc law, which Professor 
'l'renddcllburg nppears to accept. I think they invoh'c cnch other, and that 
both must cOllie into play in every dcpnrtment of juriSlltudl!llcc. }'or the 
scholastic distinction between conunlltnth'o amI distributh'c justice, sec '1'll0lllns 
.Aquinas, Slim. Sec. Sec. QIlC!:S. lxi. art. 1. 

I Dc J'!oIlGrcltia, lib. ii. sec. v. 
I Sec. Sec. QIICU. lviii. art. 10. Rodel"s J.Yatltrrt:chl, vol. i. p. 1I5. 

• 
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dat rem qme datU\' alii." And he applies it thus, "Tanto plus ali

cui do bonis communibus datur, quanto illa persona mujorelll 

1mbet principnlitatem in comlllunitate." 1 

It would be interesting to inquirc when the vulgar conception 

of cquality, which, since the l"rench Revolution, has made such 

insane hnvoc in European politics and economics, first assUllll,d 

the aspect of a speculative doctrine. It is certainly older than 

Hobbes, and is, as I have said, traceable as far Lack, at any ratc, 

RS the attempts of the Jesuits to found a theocl'llcy Ly levellill~ 

down nIl secular distinctions before the Church. But I find no 

trace of it in the chief of the schoolmen, and whenccsocvcr it 

may have come, it most assUl"c(Uy did not come from Aristotle, 

for he unmistnkeablyextends the pro portio (TO l:aT' Jgt'UV iITOI'), 

not only to justicc in evcry form in which it is known to juris

prudence, but to justice ill forms in which jurisprlllicllce can 

scarcely approach it.:! "Even fricndships," he says, "which 

app~qr lillequal, nre equalized and saved by proportion (T~ 

&va.\o')i9v), just as tannel'S, shoemakers, aml weavers exchunge 

their commodities in proportion to their value." 3 

Tllis great principle of pl'Oportion, before which the spirits of 

misrule tremble as if it were holy water, being once sccured, it is 

doubtful whether much is gained for scicnce by di\'iuing applied 

justice under diffel'cnt heads, as Aristotle did, 01' as EUUClllUS 

did for him. Such absolute distinctions as those which would 

confine dianemetic or distributive justice to puLlic, and dio1'thutic 

or corrective justice to private affairs, and the righting of wrongs, 

whether criminally or civilly, cannot bc mnilllaincu. If we 

I Sec. Sec. QIUCS. !xi. nrt. 2. ~ TrclI<)c!cIILurg, lit SIl}'. ·108. 
3 .Kie. El/l. ix. 1. 
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take the familiar instance of the distribution of 0. bankrupt 

estate, we shall see distributive justice in operation, just as 

unmistakeahly as when the state distributes its honours, rewards, 

alld responsibilities, and it is just as possible that it may be 

called on to act geometrically. Suppose one man has invested 

£50, and another has invested £500, in the concern, and tllat 

the dividend is ls. per £. The one mall will get £2, lOs., 

whilst the other gets £25. The proportion is preserved geome

trically, and the whole proceediug is dianemctic, though it takes 

plnce within the spIlere of private law. Then, as regards tllC 

other, the diorthOt.ic principle, which is said to be confined to 

private law, and to act arithmetically by simple addition and 

subtraction. Is it not obvious that it may be called into act.ion 

in public, just as the dianemetic princilJle may be called into 

action in private law, and that it may them act arithmetically? 

1"01' suppose the state hitherto has wronged a particular class of 

persons, we sltall say, by giving them less political power than 

corresponded to their real weight 1)1' value in the state, will 

not the remedy in this case be effected diorthOtically (correc

tively) by giving to them, and in giving to them by taking 

away from other classes, such an amount of power as shall 

I'estore the true polit.ical balance (the p1'OPO)·tio) between them? 

And is not tJlis remedy just the diunemetic result, the distributh'c 

justice, wllich in this case is worked out in the form of cOITect-ivc 

justice? These two principles then resolve themselves iuto 

each other, or, at most, they are two different forlUS of synthetic 

justice, the application of the one or of the other of which 

depends on the circumstances of the case, and not on tIle depart

ment of law in which it is called into play. The same remarks 
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apply to retributive j usticc (TO cil'TLr.(1I"OI'OO~, retaliatio, jus talionis), 

the action of which Aristotle is also careful to limit to the KaT' 

al'a'\oy,'av KaZ pI) KaT' EerOTl/Ta,1 and I think to cvery other kind of 

justice' if other kinds there be' in whatever- relations they IlIay 

be called into play. 

If the distinction into diorthOtic and dianemetic justice, as it 

i:- llsually stated, be Aristotle's at all, which may well be doubted, 

it is perhaps to be accounted for on the ground that, being n. 

l)olitician and not a lawyer, he felt the necessity of the limita

tion which the proportional element seemed to impose more 

forcibly in public than in private law, and for this reason 

reserved its highest action, in the geometrical form, for diane

Illctic justice. That, unlike the modern world, Aristotle was 

deeply impressed with the necessity of exclt1l1ing equality from 

the sphere of politics cannot be doubted. But his IlI)sitioJl, 

even in this respect, would have been strengthened, and his 

object more effectually attained, had he, or his interpreter, per

ceived that equality is the principle of analytic justice exclu

sively, and does not come into action ill synthetic justice at all, 

in any department, either public 01' private, otherwise than 

accidentally, i.c. as n result of the antecedent analysis. From 

this source from nature as interpreted by science ·it is true 

that its appearance on the political horizon remains formally 

possible. If nature should repent her of wlmt so many seem 

to regard as her previous wrongs, and for the future should scnd 

men into the world equally endowed; and, if furthcr, by their 

own efforts, by mutual aid, or any othcr means, they should 

develop themselves equally, and keep abreast of each other'-

1 Trcnuclcuburg, ut sup. p. 404. 
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if cll workmen, for example, should possess the same skill and 

industry, and produce the same quantity and quality of work, 

theu the economist and the politician, like tllC judge, must take 

them as thcy find them, and recognize their equality. Till this 

OCCUl'rence takes place, equality and liberty are irrcconcilahle 

conceptions: aspirations which mutually exclude each ot.her: 

and the apI)urent reconciliation of whicI1, even for a time, can be 

purchased only at the sacrifice of justice. 

CHAPTER V. 

OF TUE NATURAL monT OF AGGRESSION. 

(a) Aggression is a natU1'al1'igltt, tlte extent O/UlltiC]" is ?neaslt1'ell 

by tlte pOlCer ~/.iMcl" God lws bestowed 01l- tlte agg1'essor, 01' pe1"1nittcti 

ltim, to develop, Up to tl"is point, tlte 1'igltt 0/ conqltCst, individual, 

social, political, a1ul ethnical, is involved i11, tlte idea ojlibe,·ty, and 

included i1l- the objeets oj jU1isJ.1'rudcncc. 

To those who have accepted our doctrine with reference to 

the sources of jurisprudence, the soundness of this proposition, 

st.'\rtling as in its practical aspect it at first sight appeal'S, in so 

far as logic is concerned will be (wen more obvious than that for 

which we have just been contending, If God be the source of life, 

and life be the source of l'ights, life in every form warrants the 

amount of aggression that is requisite for its preservatiOIi and 

development, and the higher the life the greater the amount of 

aggression which it warrants.1 Man is the aggressive animal, 

par c;cccllcnce, and the most highly endowed and developed meD, 

1 .Allte, p. no. 
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and races of men, nrc the most aggressh'e. The procc:,s 

is one which we contemplate with approval e\'cry day, ill 

the iudividual, the family, the state, the race ;. the atIlt', 

the active, the industrious, the instructed, the earnest, sup

plant the weak, the indolent, the idle, the igllorant, the frim

lOllS. The rule i::; one to which there arc probably no real 

nnd ultimate exceptions at all. But there arc lUany hilhlclI 

sOllrces of power, and there are many successcs which are 

only apparent, and it is by omitt.ing to notice the former, 

and by dwelling 011 the Intter by watching the waye wllilst 

we fail to observe the tide ·that, to our eyes, it Sel'IllS as 

if "the race were not to the swift 1101' the battle to the 

strong." The regioll in the history of human atr.'lirs which 

we assign to chance is mercly a territory of mystery to 

which the understanding docs not penetrate. lJut there nrc 

directions in which the understanding is led astray by par

tial or intermit.tent light. In n calculation of clIfiIlC('S other

wise accurate, the mornl element. in the combatants 01' theil' 

leaders, or the influences of the good and the bad canSt', 

escape our observation, 01' count for less than their due, allll 

we are startled by what seem to lJe results without cal\Sc~. 

And yet there is nothing more exceptional in the case tllan 

w]lCn nerve conquers muscle, or where the invalid slll'\'in's 

the illness of whieh the strong man dies. Ag;tin, the exertion 

of n single faculty, 01' a spasmodic eflort of the system, oflell 

produces immediate success, just as the gratification of a 

single passion produces immediate. l)lcnslll'e. But the partial 

character of the success, and the ephemeral nature of the . 

pleasure, taken along with the cost at which they are pur-
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chased, deprive them of all absolute reality, and relegate them. 
, 

even ill this world, to the category of" pOllnd foolishness," 1 

:Moreuver, the limits of tllC right of aggression are determined 

for us by the same principles by which its reality is gunmlltceu; 

for we have seen thnt from the necessary interdependence of 

rights and duties, there can be no aggression ,dlich is either 

rightful or real on the pnrt of the aggressor, by which the oLjcct 

of the aggression is not an equnl gainer. All aggression which 

is rea11y and ultimately destructh'e either of life or liberty 011 

the whole, is excluded from the objects of jll1'isprudence by the 

de facio principle, on the ground that it is sclf-contrmlictory 

and suicidal,. that it counteracts its professed action. Whcll 

applied to international relations, these principles suggest the 

conditions of the exercise of the right of nntional and ethnical 

development and expansion. They l'econcile us to the COUl':;e 

of the world's history, as tIleY do to that of our country, our 

county, our parish, our profession, our fnmily, 01' our own. 

Thnt the Anglo-Saxon race should supplant thc ned IUllian 

in America, or the Ccltic in Scotland in Ircland nnd in 

\Yales, nre occurrcnces which, if brought nbout by natlil'nl 

mcans, arc as fully in accordance with llatul'nl lnw, as lIluch 

in the interests of the supplnnted, as that B, who had made 

a. fortunc, should purchnse an estnte for a price which other

wise invcsted will yield mora than its rental, from A, who has 

J To this cntegory the cOllquests of the first N'npo)eon, nnd the conseqllt'llt 
intoxication of his coulltryllll!lI, I'lIIphnticnlly belollged. They wel'e 110 morc 
instllllccS of I'Clll slIcecss thllll the hnllul'illlltious of inslluity nrc Il1'oof5 or fact, 
The 511111C IIII1Y be snhl of the COlliPlCst or .A )S:lCC hy Louis X I y, ; IIl1d 1I'0nid 1I11 

doubt hn\'c ClIlIle truc of thnt of U111'nish P"lIssill nud IIl1vnl'ill, hnll Frnllce pro\"(',1 
succe:;sfll) in the Illte \\':\1', The inl'olills or tile !io-cnlll,,1 l.mrhnl'ilills 011 the cU,'te 
Homnll Elllpirl', 011 thc othcr IUllld, wcre true, allrl hn\"(: beell endllriug cOlUlm'sts, 



OF TIlE NATURAL RIGHT OF AGGRy.:SSIO~. 335 

lost a fortune and is in want of a living; or that, D shouhl 

be appointed to nn office of which C has bccomc incapable of 

dischnrging the duties, and his retention of which could ouly 

covel' him with disgracc. 

But what arc naturnl means? Docs the natural right of 

conquest justify the use of forco? and if so, wilen? alld to what 

cxtent? 

(b) TILC 1'iglit of a[Jgl'ession jll.stifles tlte application oj fOI'(,(" a lid 

involves tllC ?'lgM 011~'al', 1L'ltcn, and to tlte c;dcnt to U'/tic/t, force m' 

1mI' i.~ necessar!l f01' its vindication. 

An art is more or less perfect in proportion not ollly to the 

completeness with which it accomplishes its objr.ct, hut to the 

smallness of the mcans which it cmploys, 01' the furce whieh it. 

cxpends. If aggression then be, as we ha\'c scen, nile of' the 

objects of naturnllaw, and if force be indispensahle to the atta i 11-

mcnt of that ohject, the usc of force to this extcllt is justificlI 1,,\' 

llaturnl law, and its application fnIls wit hill the sphere uf jm'is

prudcnce as an art; but the perfection of this art will IJC greatl'r 

or lcss in proportion to tllO smallncss of thc amount of force with 

which it rcalizcs just and nccessary aggression. Ncither in tlli:.:, 

1101' ill any other rcspcct, is there the slightest difference ill tIll! 

principles which gO\'crn public antI priratc relations. III hoth tIm 

legitimate amount of aggression is that which C01'1'C'sIIlJlllls to tim 

rcal power of the aggressor, and the legitimate allloullt uf elle!'gy 

01' forcc is that absolutely re'luisitc fol' its realizatioll. 

If stutes wcrc reasonable heings, living Hndel' a rational ~ystclJI 

of intcl'llntionallaw, thc richer and more populous cuunt!'y woul,l 

lIow o\'cr gently into t.hc othcr by voluntary arrangement, awl 

this to their lllutual benefit. The fact of conquest, like the fad 
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of purchase, would, if necessary, be ascertained jUllicially, and its 

recognition would be enforced by the executive. Such a process 

in 11linimi.s, may sometimes be seen where both states arc 

members of the same confedern.tion, and whm·e no international 

jealonsies hinder this naturn.l process of adjustment, as, fol' 

example, in the Swiss cantons, 01' in our own counties; and this 

fact has often seemed to me to furnish a powerful argument in 

favour of ,'cry small states. Bnt the great independent nations, 

and separate mces of mankind, have not as yet become reason

able entities, nor have they as yet developed a rational system 

of intcl'llational adjustment; and till these ends be attained, it is 

plain that lIaturalrights of aggression, when they arise in point 

of fact, will in gelleral llRve to seck realization by means 

of force. Nor is it less obvious that if the questioll be 

between the nOll-realization of this right, and its realiza

tion by the application of force, even in the terrible form of \\"m·, 

the latter is the IJl'efernble alternative; for the former, even 

if it were possible, which it is not, would involve the abandon

ment of progress, whereas the latter secures its attainmcllt, 

though at a tcrrible, and perhaps needless, price. Let us strive 

thcn for the abolition of war by the development of a self

vindicating system o~ illternationo.l jurisprudence; but let us not 

waste our time and our encrgies in futile efforts for its direct 

abolition, before we have succeeded in supplying its place by its 

only conceivable substitute. 

The most tel'l'ible responsibility that can fall to the lot of mall, 

is that of detel'mining the point at which a ca.sus belli has 

arisen j and this responsibility is heightened by the fact that 

there is scarcely any co.use that is wholly just and pure. But as 
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a counterpoise to scruples which may paralyze the arm of duty as 

well as restrain the hand of violence, it is well on such occasions 

to remember, that as there are central truths to which we lllU::;t 

110M, notwithstanding the admixture of enol' which we detect in 

the forms in which they are presented to us, so there is a ccntral 

right-a" right-side "--in evcry q nestion which, if we can but find 

it, we are entitled to embrace, and for which, if need be, we nre 

bound to fight, notwithstanding the wrongful manner in which it 

may have been hitherto, 01' may still, be maintained. A calise, a 

party, or a state which is mainly ill the right, though partially 

wrong, merits not our sympathy alone, but om support, against 

one which is mainly wrong, though partially right.. Virtue find 

knowledge may 01' may 110t bp. i'l!~nti.!::al; 1l\~ imperfection is a 

characteristic which eli'llb'S, in this world, to the realization of 

bOtIL There are, it is true, 110 imperfect obligations, and there

fore we must make no compromise even with little sins, 13ut 

nations, like individuals, obey as they know, only in part i aJHl 

from both the ~;ost scrupulous of us must be satisl1ctl with that 

partial obedience which, as sinners ourseh'es, we llOpe may 10 

accepted by Him who" hates sin with a perfect 11<\ 1." 
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CHAPTER 1. 

OF TnE ULTI~rATE SOURCES OF POSITIVE LAW. 

HE ultimnte sources of positive law nre: 

(a) TILe Law oj Natm·f-. 

(b) TILe c01ZcZitions oj c.Listence mulcr wlLiclt tILat law must be 

7calizccl. 

But the perfect renlization of the In.w of nature, even in the 

relative sense of its IJerfect adaptation to the circumstances 

of imperfect beings, is impossible to such beings from four 

causes. 

1st. The imperfection of their ,knowledge of the law to llc 

rcwzed. 

2nd. The imperfection of their knowledge of the conditions of 

its realization. 

31'd. The imperfection of their power to realize it as known. 

4tlt. The imperfection of their will to realize it as known. 

Though human uutonomy, in the abstract, be demonstrable 

beyond dispute, human autonomy, in the concrete, thus suffers 

serious limitations; and, in our scarch for the limit.s within 

which and the means by which it id practically attainablc, we 

llave to look, not to the ultimate, but to the proximate sources of 

positive law. 

• 
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CHAPTER II. 

OF TIIE PROXIMATE SOURCES OF POSITIVE LAW. 

TnE proximate sources of positive law, or the sources of positive 

law as such, like the sources of natural law, may be divided into 

(a) Primary, and (b) Secondary. 

(a) Tlte prim.ary SOU/fCC oj positive law is the power, as exhibited 

in and me(ls'It'rccl by, the rational will oj tlw11)lwle col1t'1nunity su.bJect 

to the la1o. 

(b) Tlw secondary sources of positive law are tlte 'l1wans by 

which tlte commu.nity vindicate.s its pouter in acco,.dance 11)ith 

TOO$On, or in other words its Teal as distinguisltccl j1'O'll1, its 

apparent power. 

CHAPTER III . 
• 

OF THE PRIMARY SOURCE OF POSITIVE LAW • 
• 

TIlE definition which I have given of the primary source of 

positive law involves the following propositions. 

(a) That positive law 'will e:cist i71, a comm1tnity, or in otlzer 

words, that a coml1t1tnity will ~e practically aut01wmous, to tlte 

extent to which power and ')'caSO'll, e:cist a?ul coincide ill, it, or ilL 

other 1l)ords, to the extent to 'loltich its p01l)cr is real. 

In our previous di':icussions we have seen that the fact that 

power is the root of law, is guaranteed to 118 by the necessary 

coincidence, to our minds, of the two conceptions. A.bsolute 

power and absolute law differ only as different manifestations of 
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the same divine influence. The universe, as a whole, must thus 

be a perfect cosmos, at all events we cannot think of it other

wise. But this world is a part of this perfect cosmos, equally 

subject with every other part of it to this same power and this 

same law. It would thus appear that the coincidence of power 

and law which we predicate of the whole mmt, be equally 

predicable of the part. But whilst we are impellell by renson 

to accept this result as ultimately irrefragable, we nre shut out 

from it, for the present, by experience, the reality of which is 

guaranteed both by internal and external evidence. The pre

sence in the actual life of man our own and that of others of 

those mysterious and contruuictory clements of imperfection 

which exhibit themselves as imbecility, ignorance, and wicked

ness, not only limit in man the manifestatiun both of power nnd 

reason, but render their coincidence necessarily partial There 

may thus be power at least apparent power which does not 

generate law; and practically we know that it often defeats 

it. By what test t,hen shall we distinguish power which 

is from power which is not legislative ? Now with this 

test we are already familiar. It is the test of ultimate as 

opposed to immediate reality;1 of not ending in self-contra

diction and suicide. But the only power which is not contra

dictory, and as such ultimately self-dest,ructive, is power which 

coincides with and is guided by reason. Real power is thus 

coincident with reason, just as it is coincident with law; and 

therefore I think the conclusion is warranted that the extent to 

which a community is autonomous will be measured by its 

power, in so far as that power is under the influence of reason. 

1 .A lite, pp. ',6S, 1 S3, 332, &c. 

, 
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(b) Positive law can originate and subsist in a com1nunity 

only to tlw extent to wMcl~ that CQ'TIl1n1mity is free, and all t"11e 

legislation is tItUs, in tlte last analysis, self-legislation .. 

Freedom and power, for our present purpose, may be regarded 

as convertible tel'lns. The Creator, who is omnipotent, alone is 

absolutely free. The freedom of created beings, like their power, is 

limited; but this limitation does not prevent the one from COlTCS

ponding accurately to the other. Nor is there any exception to 

this rule in the case of what we call latent power. The strong 

man ill fetters is popularly regarded as one whose power is 

unimpaired, though his liberty be gone; but a moment's reflec

tion suffices to convince us that his liberty is latent like his 

power, and precisely to the same extent. The correspondence 

of power to freedom then, and of freedom to power, may be 

stated as absolute; and of communities, as of individuals, wc 

lIlay say that they are free to the extent to which they arc 

pow~rful, and powerful to the extent to which they are free. 

l'he coincidence between freedom and law results, moreover, not 

only from our acceptance of powel' as the source and measure of 

Loth, but of freedom as the object of law,l and the obvious COll

sequence that they can be realized only in common. 

In opposition to this train of reasoning, however, it may occur 

to the reader that a definition which, by identifying-legislation 

with self-legislation, denies the character of positive law to aU law 

imposed by external human authority, conflicts, or may conflict 

with the de facto basis which we have assigned to jurisprudence. 

If power, you may say, be the source of all law, if the fact of the 

reality cf power be the warrant for i~'J exercise, why should not 

the power of a ~onqueror or of a conquering race, be the source 
1 Ante, p. 279. 

-
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of legitimate positive law. The power of Russia over Poland, 

and of Germany over the recently conquered French Provinces, as 

a phenomenon, is for the present unquestionable, and inasmuch 

as it produces a higher degree of individual freedom of action 

than any which either Poland or :Fmnce ever succeeded in 

attaining by their unaided efforts, it is quite llossible that it 

may be real permanent power the result, not of any epheme

ral spasmodic and self-counteracting effort, but of the normal 

exercise of the right of aggrcssion by autonomous on anarchical 

races, which we have admitted within the sphere of llaturallaw.1 

Is there, then, any ground on which the character of positive 

law can be withhelU fi'om the law of Russia as administered ill 

Poland, or that of Germany as administered in Alsace? My 

answer is that the law of the conqucl'Or, as the only meaIlS of 

attaining or approximating to tho ::.:.tainment of the object of 

all law, may be good positive law to the conquered state for the 

time being, or even permanently; t.hough, in its primary aspect, 

it is not the positive law oj the conquered state. Its SOlU'ce

positive source is elsewhere, viz. ill the overbalancing weight 

of the conquering power, occasioned by the higher reason which 
• 

for the time being l'Csides in that power, from its being more 1Wtl. 

A conquered province or nation is, ill the commtmity of nations, 

in the position of the party that is out-voted, or of the individual 

who is not sui Juris in the civil community. Doth obey a law to 

whicb, directly at least, tbey have not consented; but which, inas

much eg by vindicating cosmos it ministers to the attaiument of 

liberty on the whole, their own included, is not on that account 

t.he less entitled to the character of positive law, even to them. 

1 A ?Ite, p. 332. 
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Such is the direct aspect of the matter, and it is in this con

sideration that all compulsory legislation and jurisdiction finel 

their immediate justificatiolL If the concurrence of the convicted 

criminal, or the unsuccessful litigant in the sentence of the judge 

were the condition, sine qUiZ 1wn, of its riglttcous execution, 

positive law would be an idle name. 

But this is only the primary aspect of the matter. It by no 

means follows that, even in what thus appeal' to be exceptional 

instances, volition is not present as 0. source of law. There is 

such a thing as normal and general, as opposed to special and 

exceptional, assent. It can scarcely be said that the patient 

assents to the wrench by which the dentist quenches rebellion, 

und gives victory to law. And yet the justification of the dentist 

for the application of 'Vis majm' from without rests not only on 

the fact that he has vindicated order and realized liberty, but 

that he bas done so with full concurrence of their recipient, and 

even by his positive instructions. And precisely in the same 

way, though the infant, the imbecile, the criminal, or the poli

tician who is out-voted a.t the poll, does not consent to the applica

tion of the law which takes place in his own case on the particular 
• 

occasion, it is nevertheless fairly presumable tha.t that law is in 

accordance with the rational will which governs his wl101e being, 

so far as his being is governed by a rational will, and, as such, is 

autonomous at all There are few lunatic asylums which do not 

contain patients who have been placed in them, or are retained 

in them, by their own normal, as opposed to their abnormal will ; 

and many men Ilave been punished, and some even hanged, in 

accordance with their own wishes. But we have seen that 

legitimate conquest can take place only on the ground of the 
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conquered exhibiting characteristics analogous to those of infancy, 

imbecility, and cl'iminality, or, at all events, being as it were out

voted by the conquering power; and as there is a general assent 

which the citizen of the world, who is sui juris, gives to its laws, 

just like that by which the citizen of the state binds himself to 

accept the laws of his national legislature, or the judgments of 

his national tribunals, even against himself, so there is a con

structive assent on the part of the conquered province, which 

takes from the law imposed on it from without the involuntary 

Rnd exceptional character which at first seems to belong to it. 

Directly viewed it is law to the conquered st.'\te; but when we 

consider it indirectly and fundamentally, we perceive that it is 

also the law of the conquered state, It is to this considemtion, 

in addition to the inhm'ent absurdity of plebiscites as a means 

of ascertaining the volition of a people, that the answer of Ger

many to the claims of the conquered provinces of France to be 

consulted as to their nationality, if good at all, owes its force. 

These provinces, in the frame of mind in whicll, as part of the 

French nation, they then were, were not autonomous communities; 

and their aunt positive law, their normal, and as such their real 

will, was more likely to be realized by attending to their race, 

their past history, and their geographical position, than by listen

ing to anything they might say directly. I ofter, of comse, uo 

opinion on the fact; but I think it will be apparent that the 

possibility of their having gained, in place of lost, their autonomy 

by their conquest, is not excluded hy the circulUstance of their 

being made subject, in the first instance, to law that flows 

apparently, at least, from an external source. The allegation 

that they have been made free against their will, and powm-ful 
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by being placed under subjection, is not formally absurd; and 

can be refuted only by an appeal to fact. 

(c) Positive law can spring only ,p't»n tlw wlwle autonomous 

community ~l)lLic'" obeys it. 

Just as we have seen that natural law is the enactment of 

our whole normal nature, and not of any special or exceptional 

faculty called conscience,l so positive Jaw must be the enact· 

ment of the whole autonomous community which obeys it, and 

not of any special or exceptional class, either high 01' low. 

Theoretically tIlis proposition scarcely requires illustration, 

for if all law must be voluntary, it is plain that law which a 

l)oltion of the community has not willed, either directly or 

indirectly, is no more binding on it than if it were the law of 

a community with which it had no local connection. The only 

legitimate ground then of exclusion from the rights, and exemp· 

tion from the duties and responsibilities of legislation, is want 

of power, or, a8 we more commonly say, incapacity, It is 

for this reason that tests of incapacity, rather than of capacity, 

have hitherto been the battle-fields. of politicians. The ques

tions which thus arise have reference not to principles but to 

facts, which necessarily vary not only with every community, 

but within every conullunity at different periods; and their 

consideration, consequently, does not belong to our present 

subject. 

nut in addition to this theoretical consideration, there is a 

practical consideration which very strongly illustrates the neces- . 

sity of positive law springing from the whole autonomous 

society, Partial legislation affords no measure of the power 

1 Ante, p, 145. 
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and reason of the portions of the community which it puts to 

silence, and consequently it offers no guarantee for its accol'llancc 

with the stage of development to which the comnllm.ity has 

attained If such legislation proceeds from the most enlightened 

class it will be above the community, as a whole, and beyond it; 

if it proceeds from the least enlightened classes, it will be below 

the community as a whole, and behind it. If it proceeds fl'mll 

the so called middle class, it may, no doubt, correspond to tllC 

whole community. But then what is the middle class? where 

does it begin, and where does it end? To discover tests 

of incapacity which relegate its subjects to the position of 

pupils, may be difl1cnlt; but to discoyer tests which shall 

guarantee one class to possess the capacify of interpreting and 

repl'escnting all classes is, I belieye, impossible, If the COlll

Jmmity is to be goYel'lled by its own will, that will must 

actually be uttered by it, as an organic whole. Theoretically 

thm'e is no ultimate answer to the claim for universal sum'age; 

and as the separation of sound practice from sound theory hi 

impossible, it must be n subject of abiding 1'egret that its 

practical recognition of this claim hoa been rendered incolll

l)atible with order and freodom by the insane outcry for equality 

with which, evon in this country, it has boen combinolI. 

Cel) As tlte pl'cscnce of JJosili-ue law ~'s }Jl'OPOl'tiOll('{Zl to tIle 

existcnce and coincidence oj powcr and 1'cason, or, in otlLa u'ords, 

to tllC c.'Cistencc oj ?'cal as opposcd to apparent pOll'cr, in tlte u'lwle 

community, tlte contributions whieh lite individual mcmbcrs oj tlte 

cormmmity ntal.:e to it u,,'ill be lJ1:opol'tioncd to tlte cxistcnce and 
• 

1 As to tIle respective functions of equality nud proportion ill jurisprudence 
generally, sec antc, p. 327, ct seq • 

• 

• 



• 

350 OF TIlE PRIMARY SOunCE OF POSITIVE LAW. 

coincidence of power andreason, 07' the e:listenee of 'leal power, in 

each oj them. 

That it does not fall within the province of jurisprudence to 

reverse the fact of natural inequality amongst men, has already, 

I trust, been sufficiently established.1 So long, then, as meIl 

continue to be unequally endowed with power and reason, posi. 

tivc law must not demand that they shall contribute equally 

to its formation, or intrust to them equal rights, and impose 011 

them equal responsibilities, in interpreting and enforcing it. 

In this, as in all other directions, it holds true that "unto 

whomsoever much is given, of bUll shall be much required," and 

vice verst? Just as we saw that the proposition that all men 

are equally men did not involve the proposition that all men 

are equal men, so now we see that the proposition that till 

citizens are eCllU1.l1y citizens does not involve the proposition 

that all citizens are equal citizens, or that bccause all citizcns 

ought to be voters. all voters ought to bc cqua1 voters . 

• 

CHAPTER IV. 

TIlE lJOCTUIXE OF TIlE NECESSARY SOYEItEIGXTY OF TilE RATIOXAJ, 

WILL OF TilE WHOLE COlUIUNITY IS L'l ACCORDANCE WITH TIlE 

COlmo~ SEXSE OF MANIaND. 

THAT tl'lle doctrines with reference to human affairs. at the stage 

of historical development which we have renched, can nevcr be 

new doctrines thnt in this depart-ment of inquiry, nt nIl cvcnts, 
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no "scienza n11ova" is to be looked for, is 0. remark wllich we ho.ve 

often 11 ad occasion to make, and which, I trnst, we have often 

verifid. In the present instance tIle reader may consequenUy 

feel entitled to call on me to prove the sonndness of my asser

tion that the rational will of the community, as I have explained 

it, is the necessary source of positive law, by showing that, more 

or less definitely, that opinion has received the assent of man

kind. To say that legislation, in general, has consistently con

formed to it, would be to claim for human enactments It char

acter which their results have too plainly belied. But if we 

recall to memory the most progressi\'(~ periods in the history 

of those nations which fire emphatically called historical, 

I think we shall have little dillicult.y in perceiving that it is 

then and there, pre M emin(1ntly, that this principle has been 

accepted as the IJasis of legislation; whilst in our own political 

practice, following more immediately that of Holland, it is indis

putable that, for nearly two centuries, it has been consciously 

and professedly, though not consistently, acted on. Even in 

cowltries and at periods of history in which the practical 

supremacy of the rational will has l!ot been recognized, so strong 

hIlS bcen the feeling, that by means of it alone reform was to be 

sought, c: ~"ogress hoped for, that there is pcrhaps 110 condition 

of external circumstances, 110 form of government, 1.lllller which 

its validity has not been theoretically maintaincd. Li(~bel', in his 

ingenious and interesting work 011 " Political Ethics," I has gi'"Cll 

a cmiolls (mumeration of writers of every shade of creed, posi

tion, and opinion, from Father l}Cl.'SOIlS thc Jesuit to Frederick 

the Greal,;, who ba,"o distinctly recognized the sovereignty of 

1 .J/emll<l[ of l'u/iti, ,[ L'liiit'$, by Frauds Lictll"f, 1" ~n, cl . ''1. 
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the general will. It is Sir William Hamilton's "Cloud of 

'Vitnesses," to the universality of the Philosophy of Common 

Sense, recall€d and examined regarding their political creed. 

Singularly enough, Lieber has omitted from his list the llames 

of two of the very greatest of his own countrymen, Kunt aml 

Savigny; and, I tllink, we cannot do better than select thcm 

ourselves, not on accouut of his omission or of their prc

eminence in their respective departments alone, but from the 

importance which belongs to the fact of their having nrrived at 

the same result by methods directly the opposit~ of each other. 

Guided by a method independent, and with the single exception 

which I have already indicated, l almost defiant of experience, 

Kant thus fixes the necessary centre of sovereignty. " The 

legi15lative power," he says, "can belong only to the united will 

of the people. Thus it is that, as all justice proceeds froUl this 
• 

will, it is impossible that it can do injustice to anyone by the 

1'1.ws which it may establish. So long a.'l one enacts for another, 

it is always possible thnt he may do him injustice, never so 

whero he enacts only for himself (for, volenti non fit injuria)." 2 

And, again: 3 "The sovereign (legislator) cannot be, at the same , 
time, the governor (regent), because the latter is suhject to the 

law and consequently lies under obligations to another ·i.e. the 

so,'ereign. The sovereign can take from the governor his power, 

can depose him, and reform his administration, but cannot punish 

him." The same doctrine pervades the whole of that portion of 

Kant's work in which he treats of the sonrces of positive law. 

Nor is the necessary sovereignty of the mtional will less 

clearly or unreser,'cdly acknowledged by Savigny as the result 

1 Antt, p. 233. 2 Recll~lchT(, lltU't ii. sec. 46. a lb. sec. -19. 
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of the historical method of tracing out political and legal prin

ciples, of which. he may be regal'ded as the most eminent repre

sentative, CI In the common consciousness of the people," he 

says, CI lives positive law." 1 ••• "It is the spirit of the people, 

living and working in each individual, which generates positive 

law; and which, consequently for the consciousness of each, is 

one and the same law, not accidentally but necessarily." 

Savigny by no means confines tIus d0ctrine to the genemtion 

of those laws by which the private relations of inrlividuals arc 

governed, and which come more directly within the scope of Ius 

treatise. He tells us, 011 the contrary, that the source of pri \'ate 

and of public law of law in the sense in which it deals with 

the relations which subsist between the individual members of 

the community, and that which assigns to the citizen his position 

with reference to the state is the same. " Do we inquire into 

the origiu of the state 1 we must seck it in a higher necessity, in 

a power which acta from within, just as in the origin of law in 

general; and this holds tl'lle, not as regards the existence of tho 

state in the abstract, but with reference to the particular forlll 

wluch the state assumes amongst each particular people; for 

the generation of the state is, in a sense, the generation of tho 

law indeed, the highest forlll of the generation of the law." 

Accor.ding to this view the rules oy which public relations are 

governed, and the institutions ill which they lind expression, and 

by which they nrc upheld, are as much the result of a pre

existent common feeling of what is right ill the ahstmct, and 

expedient with a view to the Vil~dicatioll of right ill the par-

1 "In dem gemeiusnmen DcwlIslseYIi ue Yolkcs lcut uas l'0sith'c Recht. "
System, i. p. H. 

z 
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Hewar instance, as are the laws by wlJich it is sought to main

tain for each individual what common conscnt or judicial 

sentence bas pronounced to be his private rights; and thus it is 

that tIns doctrine, as I hnve said, directs us to the source alike 

of private, of public, and, I will add, of international lnw. Nay, 

farther, it indicates very clearly the mcans by which their 

development cnn alone be attained, for legislation being tllC 

result of the spirit of the community which it governs, to cndca

vour to regulate this spirit by legislation is to mistake an cITect 

for a cause. 

In saying this it is far fl'om my intention to question n 

fact so frequently and unequivocally elltablished Ly expericnce 

as tlmt the character, cvcn of an illdel)Cndent nation, lllay be 

modified by influcnccs frl)lu without-. The political is as sensi

tive as the stock exchange. So intimate is the relation, and so 

close the intcrdcpcndcnce of the civilized nations of the world, 

thnt it is scarcely p' .;sible for a l'Cyolution of opinion, cvcn 

though it should not be accomp.~aicd by a change in thc forlll 

of governmcnt., to take placc in onc of them, by which the 

others shall not be more or less afl'cctcd. Their thoughts arc 

so linked together that if the change has bcen in the dircc

tion of truth--by bringing positivc law morc closely to concs

pond to tlle <Ii"tatcs of our normal humanity rt step in acl\"ance 

will havc bcea made by the whole civilized worM; whii~t, 

011 thc othcl' hand, if it has been ill the direction of error'

by the cstaulisluuellt of' n positil'e law which runs counter to 

natUl'C mankind, as a whole, will ha\'c gonc backwards. If, as 

is too commonly thc casc with such movcments, thc changc has 

exhibited both truth and CITOI', there will hm'c Lecn a gain in 
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one direction nnd a. loss in the other, which may possibly leave 

the question of progress or retrogression a subject of disput.e. 

But as regards external influences, there is a wille dilTerence 

between the cases in which they appeal to the ~pil'it of a people 

even by means of the most violent and noisy prop:tgallllislll, and 

those in which they dil'Cctly attack theil' institutions. Where 

the latter occurrence takes place, the lillkfs which connect the 

positive laws of a people with their national spirit arc brok('n; 

their legislation is trnl1sferl'ed from a native to a foreign somce; 

and whatever may be tho effect of the change on the liberty of 

the individual citizens for the time being, 01' C\'(,11 on the ulti

mate liberty of the nation, its separate life, so far, is at an end. 

Nothing of 0.11 this ocems in the case of an al,peal, howevcr 

urgent, to the national spirit; for our convictions arc 0111' own, 

howevcr we may have forllled thCIll, and the laws in which wc 

embody them are our own laws. But though it is 1Iy appealing 

to the national convictions and thus moulding the national will, 

nnd not by attackiug national institutions directly, that the 

positiyc laws of a peoplc can alone be lC'gitimately aOccted either 

by extcl'Ilal or internal influences, it is neelllcss to deny t haL th(' 

process has often been practically reyersed, and that a ..;hangc in 

the national \\'ill, nay cven the renunciation of a separate national 

will altogether, has resultcd from a. direct attack on nat ional 

institutions. The effects of such an attack will he permanent. 

only \\'hen, and in so far as, they realize n higher lilJPrly than 

that which thcy sacrifice. But eyen wherc therc is 110 rcason to 

credit them with this character vf permanencc, tlmt thcy lIlay hc 

"cry enduring requircs to he established hy no morc recol\llite 

fact, than thnt no slllall portion of Europe, after lmving becn Pro-
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tcstant, was during the course of the seventeenth century, dragged 

back by external influences into the Catholicism in which much 

of it 1ms since remained. But the general assertion is not affected, 

that for the spirit of a people to follow their institutions is at 110 

time the natural course of events, and that without a sacrifice of 

indepcndence, such an occurrence is next to impossible. In frce 

states positive law is possible only to the extent to which it is 

an expression of the social influences which lie within the com

lUunity, of the moral forces which nre at work in it. 

We must not suppose thnt in all cases tl)Qse writers who hare 

enunciated, 01' those legislators who more or lcss fully hare 

recognized, the supremacy of the general will, have form cd 
• 

to themselves clear conceptions of its constituent clements. 

There i'), on the contrary, no subject of scientific politics with 

reference to Wllich so much confusion of thougllt and inconsc

quence of action has prevailed. Still, when the opinions of such 

men as Kant and Savigny, and the higher class of political 

thinkers are in question, we must positively understand that by 

the expressions CI rational will," CI spirit of the people," "common 

consciousness," II state conscience," and the like, they are very far 

from meaning the will or even tbe conception of right and wrong 

of the numerical majority, or even of the whole inhabitants of the 

state as an inorganic mass of equal individual units. From 

Savigny's words, whicb I have quoted, it will be readily gathered 

even by those who know less of his position than I may prcsume 

in most of my readers, that he was no dcmocmt; nnd Kant, it is 

well known, regarded democracy which he was careful to dis

tinguish froIn rcpublicanism as the only forlll of political exist

ence by menns of which the realization of the aspirations of the 
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general will is impossible. Hegel is equally emphatic to tho 

same effect.1 It was on this ground that he expressed his dis

trust of our legislation in 1832, and had he lived to 1867 thero 

can be little doubt that his disapproval of a second rccognition 

of the supremacy of mere numbers would have bccn still more 

~ati~2 . 

Nor have even Fl'cnch writers been awanting to warn their 

countrymen against the delusion which has cost them so dear. 

<I The national will," says Sismondi,s "that is the sum of all tho 

wills, of all the intelligence, of all the virtue of the nation, a sum 

in which each quantity counts for what it is, and negations count 

for nothing, is almost always absolutel~ opposed to the doctrine 

of unhrersal (and equal) srdfrage, which makes those who have 

no will prevail over those who have, those who know nothing of 
• 

what they are deciding upon, over those who know it."" It is 

quite consistent with this defiuition of sovereignty, and is 

indeed cont.emplated by it, that the sum of rat-ional influence, the 

aggregate of real will of which sovereignty consists, instead of 

coinciding with should stand over against the sum of individual 

J Phil03. of Hi3tory, pp. 265·6, 2i 4, 463, 46S. 
t \Vas the provision thnt the members of the Reicllstag sllonld be chosen by 

universal suffrage nnd ballot introduced into the constitution, first of thc X orth 
German Confederation, nnd then of the J<:mpire, in the interests of liberty or in the 
interests of tho Leviathan? The 8ubRcqucnt provision that the chanccllor anel 
other officers of the executive shall not be rcsponsible for their actions either to 
the Fedcrnl Council or to the Diet of the realm, but only to the emperor, seems to 
render the BnSlitr "cry doubtful; nnd one cannot but regret that the old 1'cutollic 
system of the double vote nnd grnduation by Ilfoportioning the number "f votera 
to the tlmount of taXC8 paid, which is followed in the constitution of Prussia, wns 
not retained in tllat of the Empire. . 

J It is scarcely accurate to call Sismondi n French writer; but be wns nt any 
rote a writer in Frencll, whose works were widcly rend. 

, EssaVI, English trons., p. 
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opinions j that the minority should o'llt1ccigh the majority, and 

that the institutions of the st-pte, the positive law of the land, for 

the time being, should be in accordance with the opinions of the 

former, and at variance with those of the latter. As regards the 

individual, whatever may be the amount of influence which, for 

practical purposes, we must assume to be the measure of rensoll

which he possesses amongst II is fellow-citizens generally, whether 

it be greater or less than that of the average social unit, to the 

exercise of that influence, in determining tllC public and private 

laws by which he himself is to be governed, and to nothing morc, 

is be entitled. If, then, the rational l utterance of one man be ten 

times as definite and powerful as that of another, the fact that 

be contributes ten times as much to swell that general roice of 

which positive law is the expression must be recognized. And 
• 

what is true of the privileges is equally true of the responsi-

bilities of the individuaL lIe is bound to share in the duties to 

the same extent to which he shares in the rights of sovereignty. 

lIe must contribute according to llis means, not only to the 

material but to tbe spiritual wealth of the state, and one of the 

most direct forms in which the latter duty behoves to be per

formed is by strivmg, with such might as may be in him, to 

bring its positive laws into conformity with the dictates of 

normal humanity, with natural law . 
• 

1 Thc fnult of all thc scllcmes for improving rcllresentation from B dcmocrntic 
point of vicw a fault from which cven :Mr. Hnres, by far thc most ingenious 
of thcnl. docs not seem to be free ·is that thcy aim nt giving cqunl ~'alue to rea· 
!lon nnd UnrCIl!lOII, to scnse and nonsense. E\'cn so rudc n mClIl!urc of intelligence, 
nnd I will add of charncter, as is offercd by t.he payment of di!'cct taxes, would 
surely be bctter thnn no mcnSliXO at n~ 

• 
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CHAPTER V. 

OF TIlE SECONDARY sounCES OF l'OSITl\'E LAW. 

Tlte secondary SOlt?·ccs 0/ positive law, as already said,! are tIle 

means by wlLich the community vindicatc.s its jJoll'cr in accordance 

with, reason tlwt is to say, 1'ts realz)ou)cr. 

Anything approaching to an exhaustive treatment of the 

secondary sources of positive law would manifestly lead us into 

the discussion of subjects which, though belonging legitimately 

to public law, lie beyonu the scope of a treatise on the principles 

of jurisprudence. 'Ve shall consequently content ourselves with 

little more than an enumeration. 

1. Tlte means by wldch tlte community /o/'II/.s its mtional will. 

By the formation of the rational will, as opposed to its develop

ment, I mean the bringing it, on the l)nrt of the community 

generally, sufticiently ncar to the point which it has renched in 

tIle exceptionally cultivated classes, to enable the community, 

as a whole, to take llal't in legidation. This fUIlction, in the 

modern world, is chiefly performed by foul' great institution~,

viz., the Church, the school, the press, and the polling-booth. 

1. Tlw C!tU1'Clt. 

By tIle Church is here meant, not the whole body of the 

faithful, nor yet any particular ecclesiastical institution, but the 

whole organization by which populnr oral instruction on religion 

and morality is communicated, and by which divine influences 

are invoked. The great obstacle to the nctivityof the Church 

as an instrument for the farther- discovery of trut.h, anu that 

which keeps it down to the level of an organ for the dissemi-
-

1 Ante, p. 342. 
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nation of truth already known, is the necessity of its dogma 

being fixed by some definite symboL This necessity , which, 

though greatly exaggerated, is to some extent real exists 

equally in established and endowed, and in disestablished and 

disendowed Churches; whereas the latter are depressed, in 

addition, by the dependence of the clergy on the people the 

teachers on the taught. An endowed Church is conceivable in 

which the clergy, like the professors in the Theological Faculty 

of an endowed University, should be pel'mitted to seek for divine 

truth, as freely es the lay professors of such institutions are per

mitted to seek for secular truth; and the only objection to such 

a. Church seems to be that its teaching, by becoming individual, 

would lose the weight which belongs to it as the result of the 

consent <of many minds. But such an unendowed Church, or 

even congregation, could never be a permanent institution. A 

few exceptional individuals might, at times, contrive to impose 

their own opinions on their hearers; but if these differed at all 

widely from F.'evailing beliefs, their positions would always be 

insecure, a.nd it would be too hru:d a trial for the sincerity or the 

activity of most men to tell them that they must Beek truth, 

but that if they found more of it than I)ther people, other people 

would deprive them of the means of living. The remedy seems 

to consist, not in tho total abandonment of ecclesiastical symbols, 

but in tlleir frequent revision, so as to maintain the populur 

dogma, as nearly as may be, on a level with the scientific theo

logy of the period. 

On the other hand, it must be remembered that the pre-emin

ence 01' the Church, M a means of forming the rational will, rests 

on various cOD3iderations by which it is distinguished from all 

other teaching institutions. 
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(1.) The Church alone seeks to influence the will, 110t only 

indirectly, through the understanding, but directly, and this in 

two ways: 

(a) By supernatural, though not on that account preternatural, 

means, which are commonly spoken of as" means of grace." 

The efficacy of the sacraments in restoring the union between 

the divine and human principles, partially desh-oyed by volun

tary transgression, is a subject on which it would not be becom

ing that we should here enlarge. But as jurists and politicians, 

it is proper tllat we should remember that prayers for the coming 

of God's kingdom nre neither more nor less than prayers for the 

union of power and reason in His creatures; mid that the extent 

of their influence will be proportioned to the sincerity with which 

they are offered. 'Vhen such praycrs degenerate into formalities, 

their influence will sink to almost nothing. On tho other hand, 

it is quite conceivable that they should be animated by a faith 

80 strong and general, as to bring n whole nation into relations 

to the Divinity of so close 0. kind os would almost counteract the 

influences of human wickedness and folly. "Knock, and it shall 

be opened to you," is· n promise not limited to individual suppli

cations, nor is it individual faith alone that mny "remove 1l10ttn

tains." 
" !Iore things nrc wlolIght by prnyer 

Tlum this worM dreams of. Wherefore let thy ,"oice 
Rise like a fountain both by night nnd dny. 
For whnt nrc men better than sheep or goats 
That nourish n blind life within the brain, 
If, knowing God, they lift not hands of prayer 
Bot!l for ~l.emselvcs nnd thosl) who call them friends' 
For so the wholo round enrth is C\'clj' wny 
Bound by gold chains about the feet of God. "1 

1 The Holy Grail, p. 155. 

• 
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In our prayers, however, as in everything else, we must be 

guided by the reason which God l1as bestowed on us, and the 

experience which He has permitted us to acquire. To pray for 

the alteration, modification, 01' even the temporary suspension of 

what we know to be His laws, would not be reasonable prayer: 

first, because reason forbids the supposition that He will change 

what, being in accordance with His perfect will, is already per

fect; llnd, second, because experience, though its teaching never 

rises above probabilities, does, in this case, certainly render it 

in the highest degree improbable that He will so act. But it 

docs not therefore follow that the deepest wisdom may not lie in 

praying, that we, and others whose knowledge and wills are 

confessedly imperfect, should be enabled to know these laws 

more perfectly, and to conform to them more completely. To 

take an example in point: though every democrat now in 

existence nay, though the whole human family till the cud of 

time· were to pray that all men should be made equal, there 

would be no more chance of that prayer being heard than if 

they wel'e to pray that they should be made imlllortal But if 

one righteous man were to pray that he and others might be led 

to accept the inequalities which God has ordained, and to a\'ail 

t.hemsel ves of them for social and political p1l11)oses, there is no 

saying to what extent that prayer might avail. Nol', accepting 

the pl'l'fcct.ion notwithstanding the mystery which sUl'rounds 

the dealing of God with His cl'eatul'es, is it difficult to see that 

it is this form of pmyer alone which, for our own sakes, we can 

logically prescnt. To pray for the n.1terntion of laws which we 

assume to be perfect, is to pray for evil j whereas to proy for 

power and will to conform to such laws, is to pray for that 

• 
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which alone is wanting to our good j and the act of offering such 

1\ prayer is, in itself, no unimportant step towards its fulfilment. 

To pray that sin may be no longer sin, is to throw breath away; 

but to pray that we may not be sinners, is already to be sinless 

so far j and the frequent repetition of such prayer Illay enu in the 

formation of habits of comparative sinlessness, or, in other worus, 

of voluntary conformity with God's laws. 

(b) By natural means. The method of touching the will by 

appealing to the heart belongs especially, though by 110 llleans 

exclusively, to the Church. 

The function of the Church is 110t only, 01' even so much, 

to disseminate truth, as to prepare the soil for its reception, to 

teach tractableness. Of the necessity of this preparatory process 

anyone may convince himself by observing the very slight effect 

which a 1'cdllctio ad abslt?'CZlon of their opinions produces on the 

vast majority even of educated men. Political and social halluci

nations, having their roots in selfishness and vanity quite as 

much as in stupidity and ignorance, present, in a conspicuous 

manner, the pitiful spectacle of the will bidding defiallce to 

the reason. As regards them, aboye all, it is true thn.t 

.. A mAn con,' ill':cu ngainst his will, 
Is of thc SUlIlC opinion still ... 

Here, then, we must approach the reason by the will, and not 

the will by the reason. The proceeding is one which belongs to 

the ecclesiastical rather than to the secular instructor. It is 

in place in the Pulpit; but it would be wholly out of place in 

the Chair. 

(2.) The Church appeals to the classes thnt aM least within 

tl10 rench of other iufluenccs, and retains its hold on them 

during life. 
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It is with Ule spiritual interests of the working classes, more 

especially, that the Church is concerned. To the classes wllOse 

position and occupations enable them to command leisure, ewn 

Christian influences come from many other ~llarters, and their 

spiritual life is fed by a thousand rills. But to the cllildren of 

toil, the Church and its ministers offer almost the only incentives 

to reflection. Of the small measure of leisure which is theirs, a 

very large portion is spent in immediate contact with the influ

ences which she wields, and, for good or for evil, these exercise a 

very important effect 011 their characters and lives. Anyone 

who considers how different is the "ole which the Sunday plays 

in the life of the man of labour and the mlln of leisure, and who 

knows how much more exclusively the views and opinions of 

the former are the result of pulpit teaching than those of the 

latter, will have a practical illustration of what we mean. Now 

that such teaching should deal directly with political interests, 
• 

even when these are seen from the most all-embracing poiut of 

view, is, of course, neither possible nor df!Simble. Still, so to 

expound Divine laws as to set the em'rent of popular thinking in 

the direction in which sound humaJl laws nre to be found, docs 

Beem to be entirely within the Church's province, and we sec no 

renson why this should 110t at times be done a little marc ex

plicitly than mel'ely by dwelliug on the general fact that moral 

and religious principles form the basis of citizen life. 

Thero are phases and habits of rntiolllll secular thought and 

feeling, t{) the formation of which the clergy even in their 

strictly clerical ca.pacity Ulay very well contribute, which will 

set limits at once to anogance and insolence, and out of which 

just conceptions both of tllC active and tho passive duties of 

• • 
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citizenship will spring almost inevitably. There are necessary 

relntions, such, for example, ns that between l·ight.s and duties, 

which, eyen as abstract doctrines, lllay be popularly expouuded 

from the pUlpit, and which, if once apprehended, without nny 

special application to existing circtUnstances at all, will very 

soon and very surely bear practical fruits. 

In many passages of om own history we have examples of the 

happiest and most important secular results, which arc referable 

diic:ltly to the pulpit exhortations, and to the more prirate 

influences of the miuisters of religion. I shall ha \'e occasion 

presently to speak of the suggest.ive clmracter of Wickliffe's 

teaching and that of the later Reformers, ill secular directions. 

To come nearer to our own times; it was the teaching of their 

pastors (narl'Ow and ullgenial as it now appears to us) which 

supported Independents and llrcsbyterians in their political as 

well as in their religious struggles, and which, by the hands of 

t,he Puritan l"athers of New England, laid the foundation of 

the most fruitful colonial life which the world has ever seen. 

Looking in another direction, it is impossiLle to say to hO\\' grcat 

au extent that ~'eYcrence for existing institutions, which, hreath

ing through the whole of the lit\ll'gy of the Church of England, 

reminds one continually of Queen Elizaheth's days, Dlay hare 

tended to foster ill the English people those conservative in

stincts which characterize them cren as contmsted with the 

Scotch, nnd which, ill thc absence of consciulls reaSOll, have so 

oneil been the safegunrl.ls buth of order alld liberty.l III l:OlJlOll 

IOf the lh'iug power of rdigiol\5 feeling ill 51'~t\ltlr .1i11·t:tions, \\'t' 111\1'1) just 
h~ll n II\Clllol11hle installce ill thl.! cITed or the ~ati'JllIII Thanks~il'ill!-: fur the 
t~o\'cr)' of the I'rincc uf Wah'S, ill l'llttinc: lu .i\~lm: lh~ <Icln~;;"oic ulIlcry nc:aillst 
1l1ollllIdll· • • 

• 
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Cat·holic conntrie.s the influences of the Church have unhappily 

been too often placed in antagonism with those of the State. 

But however much we may deplore the use which has 

been made of them, it is impossible to question their elIi

ciency, and we should be strangely unjust if, in dwelling 

on the reactionary and retrograde tendencies which they at 

present exllibit, or the disbelief and disobedience wllich they in

directly engender, we failed to remember how often they have 

formed the only check on despotism, or the only mitigation of 

anarchy. Still in identifying political and ecclesiastical, sccular 

and religious interests, the advantnges of Protestnlltisl1l must 

always be very great; and whereas the political, like the reli

gious atheism which has overtaken so large n. portion (If the 

Roman Catholic world is in no small me~. sure tracenble to the 

f.buse of clerical influences, I doubt whether, at this moment, 

-'" . . sound doctrine in politics nnd jurisprudence finds anywhere ml)re 

emci~~·!,;;.y.~;pm-ters than in the Protestant clergy of Europe and 
. . . 

America. But the~r . aid dght without difficulty be rendered 

still more efficient; and in the present' 6;;#6 ,~Jt·be history of 

mankind I believe the Church could find no nobler functioll :;~I:i;t 

to tmce out and exhibit the secular applications of the Sermo!! 

on the Mount. 

But, in oroer thus practically to influence the general will, 

there is one principle which it is above all indispensahle to 

keep in view. Christianity must be regarded as inculcating 

not what is negative merely, but still more prominently what 

is positive in human conduct. The womanish view so often 

presented of Cluistianity by those who profess to expounu it, anu 

the disposition to regru'd it as a mere st.'ing of prohibitions, not 

-
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only tends to enfeeble the clmracters of those who accept this as 

the true exposition. but has the fa~ .,\er and greater evil of driving 

the manliel' chnracters who reject it to seek their exemplars and 

rules of conduct elsewhere.1 These unhappy results. not un

kIJown in Protestant countries. are most of all conspicllous where. 

ns in France. the worship of the Virgin has all but supplanted 

the worship of God. If the doing of important and noble 

duties "'lther than the abstaining from petty and il;lJoble vices. 

were insisted 011, even the latter object would be attained 

far more effectually; and if the motive were made not the 

hope of escaping punishment. but the certainty of attaining 

the love and favour of the Most High. Christianity would be 

placed in a truer. and to muny n far more attractive light.. 

In place of limping after us like a senile monitor. ill whose 

eyes the small and the formal is of grenter importance than 

the great and the substantial. Christianity would become. 

as it was intended to be. a fresh and eyer youthful leader 

wherever our effort was to do God's will on the g!'eatest scale. 

and our abiding support and consolatioll. wheu. in order to 

do ~o. the tangled maze of circumstances imposed on us the 
• 

llcces<oit.y of violating the immediate dictates of humanity 

or the promptings 01 i11c;.tiuct. Nowhere more than in their 

citizen capacity. so long as there ~ 5tn iO!>, the world. must men 
, . ' 

stand in need of this positive view of Christit.n tbl,)', Not 
• 

I Try, dprri)s "'lap }lIDI~ov TO (~ 1I'0lfi ... i) TO (~ lI'dUXH". "al TO. "axo. 1TpciTTf'''' }l0.".\1\.,.,; 

" TO. .. loxpa. p.~ lI'pciTT{' .... Aristot. Etlde. lib. h'. c. I. XCllopholl it·lIs us that 
ono of tbe facts alleged by tbe accusers of Socmtrs wns tim. be wns ill the hnbit 
of quoting this liue from Hesioll. "Eno", 0' 0';0(1' Il~(liios. cicp"(cI'I/ Iii T' 6,'((oos. 
Socmtes was far from repudiating the imputation. nnd L10 olle who feels, like him. 
the higher dignity which belongs to 0. tenclu~r of ncth'c virtue. will slll'iuk CI'OIl1 

beariug it along with bim • 

• 
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only t{) those who guide, but to those who execute the volitions 

of a whole people. the place of Provideuce on a limited Held is 

assigned; and he who, with merely passive Christianity to sup

port him, is called upon t{) w.-aw the sword, to erect the scnffolU, 

or to perform any of the sterner duties of citizenship, must do so 

either without reference to Christianity at 011, or, wbat is worse, 

in violation of what alone he has been used to regard as its dic

tates, The moment we al'e called to deal nctively with public 

relations our Christianity must be of such a kind as to l'llise us 
• 

above 0.11 minor anxieties, and in the most trying circumstances 

to give victory to law. Where tl.e voice of duty pronoullces 

unmistakeably for vigorous and unspal'ing action, he who repre

sents the Word of God as prescribing childish inactivity or 

feminine submission, however harmless may be his intentioll!!, 

will in his deeds be at once a traitor and a false prvpllet. Nor, 

on the other band, will he be a. truer interpJ;ewr who, recognizing 

the paramount claims of duty, represents these as incapable of 

ar.y genuine recognition -;vhich is not accomp:mied by a per

petual austerity, and in constant conflict with nll that is lnuunne 

and genial in the ordina\'y relations of life. Wllilst our Divillo 

Master has told us that He brought into the wodd .. not peace, 

but the sword," we know that tlle -very fhst object for whicb TIe 

intelTupted the ordinary laws of nature wos to l)l'ovide more 

abundantly, not fOl' the want.s, but for the convivial enjoyments 

of those who, for the time, were His companions in mirth. Had 

nothing else to the same effect been recorded of Him (and therJ 

is much), in this one saying and tlllS one act we should have had 
, 

abundant proof that His notions of Clu:istian duty were neither 

sickly nor sour. 
• 

• 
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2. The Scltool, includin[J tlte Unive1"sity. in so fetr as lite latter 

is ?'cg(l1'llccl ?nerely as a mcans of instl'llction (lnclllisl~li)linc, ancZ 

not as an OI"[J£t?t for tlw advancement of science. 

Education being the development of mun as a rational being .. 

that the autonomous character of 0. comm.unity will, on the 

whole, keep pace with its eduC!.4tional advancement, is It 1)1'0-

position the acceptance of whicl: I sllUll take for granted. It is 

t1"\1e tlmt education alone is neither the only source, nor the 

only measure of autonomy. There must be something to edu

cnte; and as c01.umunities, like men, do 110t all start with the 

same aptitudes, the same amount of instruction, or C\'cn of' 

experience, will not bring them all up tQ the same point, Englund, 

in the days of Simon de i\Iontfoli, was a more autonomous 

countl-y than 1·'rance is 110W, or e\"er has been; and yet ~ < can

not be doubted that France has long lllul P. far wider range of 

instruction to guide her than England had then, and a far widcr 

mnge of experielice than England has yet, or it is to be hoped evcr 

will have. Such differences are usually uscribed to race. That 

race in geuCl'fll contrihutes to them very Im'gely is a conclusion 

which is j?laced beyond qucstion by a cOlllllarison of the his

torical with the non-historical races of mankind; nnd that the 

dillcl'Cnce between France and England may arise from the 

prepondel'Unce of Celtic 1 blood in the one, nnd of Teutonic blood 

in the other, is a conjecture which is forced upon us by the 

. bist.ory of the different portions of our own population. Though 

there nrc SODle intellectunl aud e"en moml qualities which 

appear to be possessed by the Celtic ill n higher degree than by 

• 

• 

. 1 Bunsen holds tIlQ Celtic or Kcltic tlibcs to be "the lowcr grades of the .\fyan 
stock, in Europe and .\sia," God in llistory. '1'01. i. p. 239. 

2A. 

• 
, 
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the Teuwnic race, their relig!ous conceptions are always markcd 

by that wlldency to ecstatic delirium wbich characterizes the 

religions of tIle lower races; whilst, secularly regarded, thcre 

is no histolical example uf a Celtic population which, by its own 

efforts, 11!!S thrown off tllC restraints of patriarchal govcrlllllcnt 

without falling into anarchy. Even on t.he limited scale on 

which l'epublics have been fUlmd to work well with other raccs, 

they have been impossible wllere Celtic bI'lod prepondcratcd. 

There never was a Celtic" free-town II or" hansa," and if M. Henan 

should be con'ect in his view that the Celtic ei~mcnt in England 

is superseding the Teutonic element, there will soon, I fenr, 

cease to be a free England, as there bas ceased to be a frce 

Fran~(:. j,'he phenomenon is a very sad one, but its political 

8spect ceases to alarm us when we remark how rapidly tIle 

Celtic is being mixed with other races, and how valuable it is as 

an ingredient. in the composite stock. Of thc subordinate posi

tion which it takes when brt. ugbt in contact wit.h other ethnolo

gical elements, the invariable disappearance of its language seems 

an infallible indication. 

B~t even in the same country, and where the race has 

remained substantinlly uncllll.Dged, the relation between the 

advance of knowledge and autonomous power does not always 

holel good. It is true that Spain has l)y no means kept pilce with 
• 

tbe North of Europe in the race of knowledge. But even Spain 

can scarcely have failed to leam something to make some advance 

on 11er own position in this l'espect-dUl'iug the last 400 years j 

and yet it is certain that Spain lIas been 0. less:, utonomous nation 

-l.ess orderly and less free during the last half century, than 

£lUling auy similar portion of the long l)criud which elapsed 
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between the victory over the Moors in 1212, and the union of 

the crowns of Castille and Arragon, under Ferdinaml and Isabella. 

It woultl be difficult., perhaps impossible, to obtain direct data as 

to the educational comlilion of ~pain at the one J..leriod, and at 

the other j but I thbk it may be takcn for gmnted that the 

elements of insh'uction nre now more willcly disseminated, and 

if material prosperity be any guarnntce for genom) i.ntelligence, 

Spain has made great allvances within the last fifty years,l The 

same may 1e said of France elm'ing the reign of Napoleon III, 

when she cert.ainly \Vas more prosperous and instrllcted, but less 

autonomOllS than during that of ~l~is Philippe. 

Now the explanation of the failUl'e of the general relation 

between education and autonomy, in these and other in

stances in which it. cannot bo ascrihed to difference of mce, 

will be fuund, I believe, in the fact that it is not all education 

which tells in the direction of autonomy, but only such educa

tion as results in the discipline of the individual character, and, 

through the individual, of the nntional charncter. Dy discipline 

I mean, not only formal compliance with the arrnllgements of 

nature with reference to human rela.tions, fur that mny be l~nforced 

from withOl,t, but voluntary acceptance of these arrangements 

. ns the true measures both of rights and duties. A man or n. 

community that is disciplincd, in this sense, is autonomous, 

becallse his will coincides with the necessary conditions of 

existence, He obeys no master except Him whoso scrvice is 

perfect freedom, and whose will it is that h~ should be frce, and, 
• 

consequently, it may ue said of him in the deepest SCllse, Volenti 

1 Is Spnin now ren:lly bccoming nn nutonomous nntion? If SO, UIC pllcno
nlcnon will be onc of thc Illost intcrcsting ill pulitical history. 
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non Itt injlwia. .And if we take the matter up histori nlly, 

either ns regards the nations I hay~ mentioned, or any oth 1'8, I 

think we shall find t,hat experience has not belied the cOllClu

sion that the mon and nations that haye most freely and fully 

accepted the laws of nature, whether revealed through nature 01' 

to nature the most disciplined men and nations the lUost 

mornl and religious lUell and nations, have been the freest mcn 

and nations. 

TIns voluntary acceptance of the laws of nature may be either 

spontaneous and lU1conscious, or it may be the result of renson 

consciously exercised. In the former case, in so far as it is not 

dependent 011 special tempel'nment, its source will be fomld ill 

the organization of the family and of society, wIdcll to a certaiu 

extent 'is inevitable. In its rudimentary stages organization is 

thus the cause of that discipline of wIDcb, in its higher amI morc 

perfect manifestations, it is the result. The simplest instnnce 

of sponl:aneous discipline is the necessary relation of i)nrent and 

child. Every child must stand in 0. position of dependence and 

subordination to its mother, or to the nurse who takes its 

mother's place. That is 0. lesson of discipline which no one can 

escape, and which no one l'esists; and it is the first step on the 

ladder of organic social life. Filial dependence, indeed, is the 

'.Ichool of discipline which nature lms provided, attendance 011 

which she has rendered compulsory, and which she continues 
• 

lo~ger ~n man tl)[J.n in the lower animals, in consequence of the 

grea~1: amount of teaching of which he stands in ueed. The 

same is ~nle of relati .... e i;~f~riorjty in nil its stages and for111s. 

As has been iiii.id of philosophy we may say of discipline: 

Man is disciplined Ill: he lives, he Ray be disciplined much or 



OF TIlE SECO~DARY SOURCES OF POSITIVE LAW. 373 

little, well or ill, but disciplined he must be. Life, in short, 

altogether is an educational institution, and this is true of it, 

not only in its ideal conception, but in its humUlest manifesta

tions, 

But though th(' l'l:din.!:::nts of discipline, al'l of philosophy, be 

thus taught by the inevitable conditions of human life, and will 

be leamed better or worse in proportion as that life is higher or 

lower either in the individual 01' in the race: like philosophy, 

also, it may be taught, and in its higher forms can be taught, 

only by an appeal to that conscious reason, which is the cha

racteristic peculiarity of man. And if this be so, the ques

tion with reference to the educational institutions of a country, 

viewetl as sources of positive law, comes to be this, is there 

any special kind of direct instruction by which this dbcipline 

can be a.ttained, and, if so, what is that kind '? 

Now here there need, I thiuk, be no difference of opinion. 

The school, like t.lle Church, must ta.ke this mattcr in hand 

openly and dircctly, as it docs other matters. If you wish to 

teach a man to avail himself of the POVlC!'S, 01' to conform to the 

laws of physical nature, you teach him the laws by which these 

powers act and react. If you wish to enable him to combine (;:} 

acid with an allmli, we slmll say, you teach him chemistry, the 

laws which govern the relations between material s:,bstances, and 

not jurisprudence, the laws which govern the relations between 

man and man. Just reverse this process; then and when you 

wish to develop a social or political aptitude in him, glve him 

social or political instruction. If yon wish self-governing men, 

t.each them 110W tlley are to govern themselves; bnt do not hope 

that they willl-uow how to govern themselves and you too, for 
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it has come to that-without teaching of allY kind, or in consp

quence of YOUl' having taught them to cOh.t'uine acids with alka

lies, to make railways, or to spin COlt,OIl. 

Thc olljections which arc made to this pretty obvious "iew of 

the question, are I think mainly two: let, The natuml laws 

of thc human relations, it is said, do not admit of any precise 

statemcnt, amI consequclltly cannot 11C taught. 1 hupc thaI. I 

have already aU5wcl'cd this objection ill thc prcceding treatise 

-if 1101. I cannot answer it. 2nd, It is sait.! that at all eve1lts 
, 

thcy counot bc taught in a popular malmc)", and t.hat all attelllpts 

so to tCl1ch them only stir quest.ions of principle which can Hot 

lJC adequately solved, and with which it is wiser and safcr that 

men in general should not concel'll themselvcs. Nowall1.Jopular 
• teaching is neceasarily inlperfect: the knowleclge which it C0111-

mr.nicates is incomplete: and no conlluunity wh'.ch is led by 

j~ ever can be as safe, either from intel'llal disorder or e~:tcl'llal 

di.:aster, as a community so organized as to take aclvantage I)f thc 

best ~md lliglu'lst light which political science has brought withiu 

its'reach. A community which subordinates its ll!gher to its 100vcr 

clcmcnts inlpldls its stability us well as its progress, and I am 

very far from conte~lding that a vel'y considerable alUount of 

danger will .,ot always li.t.tend the prnctica.1 application of such 
, 

polit:cal kuowler.lg~ ~~ C<Ln alone bc comlUunicated to the numcri-

cal majority. But this argumcnt loses all mcaning in thc mouths 

~f thQSe who advocate the dominion of the llumcrical majority; 

and a;l :{>ractical application to communities ill which that do

minion is already recognized. Edgell-tools will always bc dall

gerous ill unskilled hands; but if r .. en arc l'esol ved that cdgell-tools 

shall be put into unskilled hands, 01' if edged-tools have been put 
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into unskilled hands nh'eady, the more skilful those hauds can 

lie made the less will ue the danger. Petroleum and gUll-cotton 

will never be safe cOUllllodities in all men's keel/ing. nut if all 

men must keep thelll, anll keep theh1 tuu ill C'lua1 t!llll,ntities, 

th~ sooner such information with rcferel1ce to the mude of 

han~Uing t'hcm as nll men are c::"po.ule of receiving call be 

disselllillatct', the better. 

Nor do J', sce mly reason to believe that lJopular teaching 

should necessc.:"ily bo 11101'0 imperfect 01' incomplete when it has 

1'efel'ellCe to moml and social, than to rhysicallaws, 01' illtlced to 
, 

nny other Inullc!. of knowlcllge by which the higher faculties 
, 

urc called iute exel'dsp-. The political education of all classes 

can no more be equalizetl than their education iu other respects. 

But, ill 0. well organized cOllllllunih the llolitical ('!lllcntiull of all 

clo.ssos might with01!~ difilculty lIe prol-'ortioued to their l'C(luil'c-
• 

monts, that is to say, to their rights aud l'cspullsiLilitics j (ulll with 

this view the very OUVlOUS rule suggests itself, that in propol'tion 

o.s the political influence of the iudivi«iullll'ises, ought his citizcll 

training to become wider it ... its rnngc, antI more scientific ill its 

character: or, reversing the proposition, that his political influence 

should be made dependent on the measure of his citizen training, 

The only ditliculty which seems to stand in the way of such educa

tion being made compulsory on nU classes,l arises f1'oll1 the wRnt 

. I The old Scotch Statute, 5 jnmes IV. l'- 54 (1494), which cundet! thnt barons 
and freeholders should send their sons and heirs to the grammar sellOols till 
.. tllCY be COlllIlCtcntlie founded nml lmve r . .:rfite I..ntiu('," lint! thereafter to rl!' 
mllin three yenrs Ilt "t1\C scllllle8 of art nllIl jure, 811'IL tllnt they IIl1ly II1;\'e kllOW' 
\edgc nnd ulltlcrstnllllillg of the lnwes," Ilns nlwo)'9 seemed to me n "cry enlight<:lIcd 
provision; nnll ns the oPl'ortlmit)' of illll,08ing all educatiollol test 011 electors Ims 
been lost by the apllthy Illlli irresolution oi the llpper clnsses, it might perhaps 

• 

. still be possible in somc measure t1> sUl1l,1y tIlC 111ncc of it by imposing some such 
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of any le~~l i1.:Cugiiit.i0:a of classification in modern state3. The 

objection to suel. recq;nition, which to many minds :,~~ms fatal, 

is the tendency which classes so recognized would have to 

degenemte into castes. To me it appears that thi~ objection 

would be ohviated if this classification were recognized only for 

political purposes, and if the principle of la Ca1'riCl'C oltvel'(c 

were expressly maintained in it; as, for instance, by the adoption 

of a gl'lldunted suffrage, one of the clements of admission to, 

mul advancc in which, should be education. 'Vhether such 

organization as would lay the basis of a consistent system ('f 
• 

compulsory political education has been rcndered impossible 1JY 

the democratic legislation which has already taken place in this 

and other countries, is a question which I cannot here discuss. 

In U,e absence of an arrangement by which so many of our 

hardest problems would have been solved, the ollly means of 

enforcing political education of the higher kind seems to consist 

in rendering it impemtive for admission to all Govel'llment 

appointments, mising its character in proportion to their import

ance. For admission to all the professioDr., nnd morc particularly 

to the law, it ought unqucstionably to be demanded; and this is 

n. measure in the hands of bodies so obviously interested in it, that 

its adoption is not improbable, In Germany, a country from which 

we have still much to learn, the degree of Doctor of Laws is 

recluired fOl' admission to all the higher offices of the civil service 

of the state; and the degree of Doctor of J,aws implies instl'UC-

--------------------------------- --------------
test on the elected. .As mnttcrs stand at present wc 118ve no constitutionnl 
guamntec t1mt we shill not ultimately be govcrueu by n mlljority of persons who 
can neither rend nor write. 'i'hnt mnny of our present governors could 1l0~ JIII.\1t 

the requirements of a Scotch frceholller's son in 1494 is, I fenr, very certniu • 

• 



• 

OF TIlE SECOXDARV sounCES OF I'OSITI\'E LAW. 377 

tion and examinations in scientific jurisprudence or natuml Inw, 

in politics, and in political economy. 

But, even on the assumption that it was to be entirely voluntary 

--if direct l)olitical instruction of every kind, from the highest 

and most exhaustive which the universities could COlllll11lllicate, 

down to the simplest and most obvious which need he 110 hurden 

011 n. llnrish 01' even a ragged school, were to he sown hroadcast 

over the land, I cannot douht that it would speedily yield a rich 

harvest, not only of progress and safety, hut of peace and good

will. Great advantages have already resulted from the extel!t to 

which a knowledge of political economy lias been disseminatCll 

in this country, partly hy 110pular lectures, hut chiefly by the 

newspapers. It is this lmowledge, more than anything else, that 

111\s protected our lower classes, beyond those of other countries, 

from the delusions of communism, socialism, and other forms of 
• 

political and economical error. But such benefits would be in-

finitely deepened if men i'l geneml could be taught in their youth 

not only that such schemes arc unprofitalJle, or even that they 

are wicked, but that they are impossible; for tllC simple l'eason, 

that theyviol!!.te natural laws which arc IlS unchangeable as those 

whieh govern the revolutions of the sensons, the tlow of the lides, 

or the altCl1lations of day and night. If the politician could ex

ponnd the two words "necessary" and "impossible" in their 

political acceptation, as the (:collomist has expounded the wortIs 

"profitable" and" unprofitable" in their economical accept.'ltion, 

our "reigns of terror" would be over. And such teaching, I am 

convinced, could be communicated in a manner that would be 

perfectly intelligible and convincing, not only to every l'casonnble 

man and woman, but to every Ol'dinm'ily intelligent ~hild of tell 

or twelve yenrs of age. 
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3. Tlte Press. 

Whcn we spcak of the Press in this relation, it is nccessary to 

distinguish ))ctween the art of printing and publishing, when 

used for the purpose of developing or disscminating tmth 01' errol', 

and the art of printing and publishing when carricd on as a 

mcrcantile speculation. In the formcr capacity the press is an 

instrument, the cffcct (Jf , .... hich, for good 01' evil, will Le propo1'

tioncd to thc pOWC1' (\f llim who wields it. Its function is to 

reprcsent extrcme opinions, and its tendency 'will always 1)e to 

go beyond the cOllllllunity in some directiun ~ and in point of 

ability, eithcr to l'isc above 01' sink below thc general standard 

of thought anel knowledge. Even the errol' which it teaches will 

not ue alt.ogethcr coml11on errol'; and wherc it exercises any 

influcnce at all, that influencc will bc in the direction of develop

ing cxisting thought rather than of disseminating it. 'What lUay 

be called the mercantilc prcss. on thc other hand, which alone 

propcrly fulls to be spoken of in this section, is the 711l0st effica

cious mcans which the modcrn world possesses of pop'ularizing 

and diffusing thought and knowlcdge; but its fUllc/tion scarcely 

rises higher. The qucstion with its conductors, ncccssarily, is 

not II what is true 1" but" what will pay?" and nothing will pay 

which either rises very much above, 01' sinks very much below, 

the point which the gcneral intelligence has tUremly reached. 

Publishcrs by profession, and thosc who. seek their favour, are 

thus of ncccssity teachers, and not cultivators of scicnce; and 

inasmuch as. the mercantile vnlue of a book iE, the best possible 

test of its value as an organ of instruction, puhlishers and book

sellers are really the most efficient mn.nngcl"S e,f the press for mere 

teaching purposes. Where public tnste is good, the bool'S which 
• 
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they select, in point of forlU, often leave little to be desired; they 

frequently contain new facts j aud they exhibit familiar opinions, 

aud even sparkling paradoxes, in brilliant language, Uut new, 

and as such recondite thought, is necessarily cxclucleu from them, 

Even thought which is familiar in one country is scarcely eyer 

i1ltrouucetl into another by the mercantile l)l'CSS, for the simple 

reason, that the works in which it is embodied, even when trans

lated, do lIOt pay till they have become familiar. In adLlilion to 

IJol'ular books, the lUercantile pre03s includes all l1lagazincs, 

rc\-iews, and other l!eriodicals which me the prolll!l'ty of publislIers, 

even when conducted by "allie editors" with the partial excep

tion of those which publish the names of their coutl'ibutors-

. together with the vast majority of newspapers, FrOlIl the imme

diate and marvellous iucrease in the quantity, and lleteriol'l1tioll in 

the quality of its newspapers that takes place the lllomeut that n. 

nation sinks iuto anarchy, it would almost seem as if autonomous 

reason were in an inyerse proportion to the amount of time and 

energy consumed in the prouuction and perusal of this species of 

literatme. And yet there is 110 other secular means of develop

ing the popular 1:eason which lJossesses lJalf the emeacy of the 

newspaper pr~.>; and there is none which is, on the whole, more 

worthily used, in this country. 

The other evils which to some extent counterbalance tile many 

benefits wllch the mercantile l)ress coufel'S on the cause of 

civilization seem to be mainly these . 
• 

(a) From the zeal and energy with which popular works are 

pressed on the attention of the public, the success aud to SOlUe 

extent the production of recondite and original works is interfered 

with. The greater activity of the learned press ill Germany than 

• 
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in England, is in some degree to be accounted for by the greater 

activity of the popular press in Englaml than in Germany. 

(b) The multiplication of secondary sourccs of thought and kno\\,

ledge drn.ws attention away from the primary sources, and induces 

men to follow inferior guides. In pluce of rending 0. little of 

standa1'd works, most of us I'end a gt'Cnt clenl about standnrd works. 

(c) The amount of time and energy devoted to tl'ivinl and 

indolent rending, limits t11at which most men have at their 

comm~nd for meditation and reflection. The most commonplace 

persons nre very often those \VII0 read most; and probably the 

dead level of clml'Uctel' which we all exhibit, and of which we aU 

complain, is in no small measure due to the efforts requisite to 

keep up with what is called II the current litern.tul'c of the day." 

4. TILe Polling-booth. • 

The mcre e:(ercise of the electol'ul ~uffroge is by many regm'ded as 

sufficient to confer the measure of rn.tionnl will which it demands. 

The proverb that" office makes the man," here abovc all, it is 

said, is true. I am far from denying either the truth of tlle pro

verb, or its bearing on the matteI' in hand. Practice is the best 
• • 

of schoolmasters, and the pnlling-booth is a very precious school 

of prn.ctical instruction. .1t is in recognition of this fact that I 

mention it h,~re amongst !.11e means by which the rational will of 

tIle community is formed, t1lOugh I regard its direct and primm'Y 

funetion as being, not to form that will, but to measure it and 

declare it. 

But gmnting its title to take rank as an educational institution, 

it is an error to suppose that by the suffrn.ge, or any other office 

or function, we can supply gifts by merely calling for their exer

cise. . The Bench of Judges and the Bench of Bishops are both 
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of them very sharp and efficient schools of instruction; but did any 

sane man ever propose to appoint a judge or n. 1Jishop ill the hope 

that he would thereby l)e instructed in the duties of his calling? 

Even supposing the ultimate instruction of the individual to be 

nu adequate return for the injury to himself and others which must 

m'ise from his inevitable failures in the first instance, this object 

would not be attaincd; for cxperience will 110 moro supply the 

plnce of knowledge than sunshinc will supply the place of secd . 
• 

You can no n10re convert a mob into disciplined citizens 1,), 

giving them the sufrrnge, than you can com'crt thcm into a dis

ciplined nrmy by giving them lUuskets; and we do not require 

to travel into the history of form or times to convince ourselvcs, 

either that the dangers attendant 011 the two experiments are on 

a par, 01' that the one experimcnt hns a tendency to lcat! to the 
-

other. 

The reason why men faii to SGe, in the case of the suITt'age, 

what is so obvious with reference to evory othcr function, is 

t.hat its exercise is regarded only in the character of a right. 

Men, it is said, have no right to be judges, 01' hishops, or soldiers, 

but all men have a right to be citizens, IlUll to all the ml\'antnges 

which may arise from the exercise of citizenship. The error, 

like the opposite one of denying that it is 0. right altogether, 

. nrises from forgetfulness of the relation, which we forl11erly dis

covered, of the inc"itnble reciprocity of rights nnd duties. 

We then snw 1 thnt there can nbsolutely be 110 rights at 0.11 to 

which cOl'l'esponding duties do not attach, and that if there be a 

• 

. 

failure of the relation as regards duties, it can only be in the 

cnse of the duties which we owe to the Authol' of our being. 

1 .II lite, Book 1. Cap. Y 11. X 1. XlI • 
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The two prevalent theories of the suffrage nrc thus equnlly 

el11:meous, and from the same cause. Like aU other fUllctions 

t.hat are legitimate at aU, the function of citizensllip is both a 

right and 0. duty, inherent in aU who arc capahle of its exercise. 

It is inherent in them as 0. right in proportion to the extent to 

which it is 0. duty, hut it emerges neither in the one charactt:r 

nor in the other till, nor heyond the extent to which it emcrges 

ill both. On precisely the same principle lawyers and clergy

men 11.1'0 entitled to pl'eferment-men who are able and willillg to 

defend the cOllllllunity 11.1'0 entitled to powder and shot; but in 

each case the right brings its corresponding duty, and contmllcs 

dependent on, and measured by, its performance. 

But these consiUerations, though they deprive the suffrnb: ~~ 

the character of an educational institution except for those who 
• 

are already capable of its exercise, do 110t invalidate it for those 
• 

who are as a pownt instnu11ent for the formation aUlI develop-

ment, as well as for the expression, of rational will. It has 

taught IlOtllillg in France, but it has taught much in Englaudj 

and if b'l'!l.duated in proportion to capacity, it would luwe the 

farther advantage of acting as a very powerful stilllulant to thc 

use of the other means of probrress. 

But there is another ground on which we must limit our 

recognition of the suffrage as an educational institution. In Il. 

manner closely analogous to that in which it belongs to the , 

electOloal or representative.. system, an educational character 

. might ~ ascribecl to every other institution of the social 

organism. The legislature which enacts positive law, the court 

which o.dminisLers it" the executive which enforces it. in civil, 

and, above all, in criminal cases, like the laws which they enact 
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nml mlministel' and enforce, are all of tllCm "schoolmasters to 

bring us unto Christ." 1 The State, as a whole, like the life of 

man in its highest and widest concel'tion,2 is a tenchillg illstitu

tion, allll is thus the source of that positive law, of which it is 

likewise the fullest. and :nnst perfect expressiun. The apparent 

IJctitio IJ1'illCliJii of which we arc guilty ill thus viewing l,osilive 

lo.w, or the state which is its emh'Jdimellt., as its own source, 

arises only when we lose sight of the distinction wliich we 

formerly lIlnue hetween jurisprudence as a special science, and 

jllrispl'lldence as a branch of the science of life. Yiewed as a 

special science, law does not teach, but only gives freedom to 

leal'll. It is thus only mediately, through its Il[ll'ticipatiol1 in 

the wider objects of life as a whole, that positive law cOlltributl~s 

to its own formation, and, as we have likewise seen, to its own 

gmdual and approximate, though not in this world, prolmuly, to 
• 

its ultimate annihilation.3 

II. 2.'/tC mums by 1clticlt tlte community deL'clops us mtiollal 

will. 

(a) Individllal aneZ class cffm·t. Under this head a question 

deeply affectiug the duties both of individuals nnd of classes 

fm . .:.e:; itself on our consideration. 1;'01' somo time paf;t we have 

been much in the habit of consoling ourselves fOl' the lack of iu

dividunls of unusual insight or strength of character, hy the notion 

that though govel'llmellt may still demnnd somo sort of conscious 

IG 1 , •• .,. a . 111. ~ ... 
• 

11 That God's dealings with man, not ill time only, bllt ill etentity, nrc wJlOlly 
euucntionnl, wns 1\ fl\\'oUlite tho: '6ht with the Illte },(r. Erskin!! of Linlnthell, nml 

.lle has worked it Ollt ill lIIallY directions in the l'rofolllHI 1II1l1 clOll'lCI~t I'nl'l'n! 

whieh he hns left behind him .. 'I'he Spiritunl Order, lIud other pllP~rs, selecteu 
from the MS. of the lute ThomBS Erskine of Lilllnthcu. n 

3 A. lit , llook II. Cup. 1. 

• 

• 
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and organized supm'intendence, progress, for the future, may 

be entl'usted to a certain divine, though blind, instinct which 

inspires the masses. Acting on the theory that" The indiviuual 

withers, and the world is more and more," llot statesmen and 

politicians only, but the educated classes, as a whole, have 

recently exhibited a tendency to abdicate their traditional 

leadership, and to ,make a merit of "drifting," as it is cal1cu, 01' 

indolently floating on the CU11'ent which they had formerly 

striven to direct. Sensible that the impious denial of the 

uuiversality of reason must be abandoued recognizing the fact 

that the l'l11e of an exclusive oligarchy was unjust, and for the 

future impossible, and dazzled by the attraction of extreme 
, 

opinions, t.hey have seen no resting-place between the unt.enable 

position which they quitted, and a fatalistic acceptance of the 

dictation, and as a practical consequence of the dictatorship, of 

the numerical majority. Vox lJOpllli 1:0;1; Dei has been accepteu, 

not as a recognition of the fundamental rectitude of mankind, 

but of the infallibility of the portion of mankind which has 

nhvnys been, and must always continue to be, the most fallible. 

It is the same e11'0r which I pointed outl in another C011nec

tion, as having been committed by those anthropologists who 

seek to dedve their knowledge of humanity from II. study of the 

imperfectly organized, the partially developed, 01' the lapscll 

mces of mankind, with this difference tlmt the proposal bere is 

to ascertain the opinions of t.hose most likely to be mistaken, 

not with II. view to their possible rectification, or even to the 

gratific~tion of our curiosity, but in order that we may adopt 

them for the guidance of our conduct and of theirs. In point of 

1 .J.nk, Book I. Cnp. IV. • 
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consistency, too, the advantnge is on the side, not of t.he poli

ticians but of the philosophet·s; for the numerical majority of man

kind consists, and always has consisted, of savages. It is to 

them then, and not to the more ignorant cla;;s in European 

countries, that we must look for our instructors. It is they, ancl 

not our householders, who arc the true }Jl"o!clm'ii, and, if the 

numerical theory is to be adhered to before we drain it to the 

dregs, we shall have to extend our sU/'!'l'ages and our plebiscites 

vastly beyond their present limits. 

But this theory, some may perhaps st.ill he tempted to allege, 

is involved in the doctrine, that though man he fallible, anrl race 

sink before race, mankind, as a whole, is divinely guided to the 

goal of existence, and the final object of creation is secure. 

For this re~<;on it seems llecc.<;sary that I should analyze it with 

what, to some may appeal', supmi1uous care. 

The theoretical answer to the belief in the '1:0.1; populi, then, as 

the true expression of t.he rational will, or rat.her the theoretical 

menns of sift.ing the truth from the enol' which it contains, is 

not far to seck. It is furnished by a fact on which I have 

aheady dwelt sufficiently viz., that though God has endowed 

aU men equaliy with reason, He has not endowerl them all with 

reason equally; and that, as duties and gifts are reciprocal, He 

cannot have intended to absolve the recipients of His greater 

bounty from corresponding rp.spollsibilitip.s. The promise of 

divine guidance, which the instincts of our nature affords us, is 

not a promise of guidance without human menns j and the humal) 

menns which God has appointed for this end are leadership 

proportioned to l)owe1' and reason, and obedience proportioned to 
• 2n 

• 
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immaturity, imbecility, mediocrity. t;nd irrationnlity.l Neglect 

of the means, it is t~ue, will not arrest thr laws of nature, or 

prevent the attainmellt of general or final ends. Winds will 

blow, and tides will nUl; ships, ns tl nIle, will reach their ports, 

and mankind will "rejoice 011 the shore." But individual ships 

will perish, ani illdividual men and nntions will weep; nnd this 

equally whether their officers neglect to issue the requisite 

orders, or their crews refuse to obey them. No providential 

guidance of wind or tide, no blind inspiration of the crew, will 

supply the place of honest conscious effort, or loyal obedience, 

ns . hi; duty may be, on the part of any single member of t.he 

Ci"cW. But the consequences of negligence will not be equal, 

either in all or to all. On the contrary, it will increase and 

diminish in exact proportion to the importance or insignificance 

of the individual, from the captain to the cabin boy. Power 

and renson will be t11e measure of responsibility a measure 

which will certainly be applied t{) it here or hereafter. 

The de facto principle, properly \Ulderstood, is thus our answer 

to the fatalism which has been ignorantly urged against it; and 
• 

this just as much where fatalism springs from democratic as 

despotic roots. The exclush-e rule of the many gains no more 

by it than the exclusive rule of tIte few; but it surrounds the 

proportionnll'ule of all with the halo of divine authority. 

Such, then, I take t{) be the theoretical response which it 

behoves us to return to the claim of the body politic t{) marcll. 

like St. Denis, with its head in its teeth. Let us now see to 

wlmt extent experience warrants the experiment. Thucydides 

I II The fountain head. of n11 life, nnd tllC only possible llllmnn cnuse of nny 
developmcnt, is conscioull personnlity. .. Bunsen's God ::. I[islo)'!,. vol. i. p. 50. 



• 

OF TilE SECOXDAUY SOt:'RCES OF rOSlTm~ LAW. 3Si 

said of the Athenian state, in the days of Pericles, that, thOtlgh 

nominally a democrncy, it was in l'eality a government adminis

tered by the first mnn. I bclievc he would have uttered no 

parndox, if he had said that on this account alone did it enjoy 

its short and precarious existence, even in name. nut though 

the appearance of such a leader as Pericles dors not often occur, 

and even the approach to democracy which Thucyditlcs com

memorates has rarely been recorded by historinns, there never 

has been a generation of civilized men, particularly if it was 

at all a progressive generation, to which a body of persolls, few 

in comparison with the whole community, did not fill the placp 

which Pericles did to the Athenians at the commencement or 

the Peloponnesian War. If any particular period of history be 

mentioned, we can, for the most part, tell the names and count 

the numbers of those who, in any individual state, directed tIle 

current of thought and action. True it is tllat to those of 

whom history takes note there would fall to be added, in order 
• 

to sum up the leaders of a whole generation, a still greater 

number of persons whose activity was not less precious, but 

who, part.J:; from accident and partly from choicC!, have been 

coverer: by n privacy which history endeavours to penetrnte 

in wan. Still, if both classes were l'eckoned together, the 

tale would be inconsiderable,l not only as compared with t1le 

whole community. but with those who hold public offices, 01' 

who sit in the Legislature. The number of names in Smith's 

Dictionary of Biography probably does not exceed the number 

of officials in tJje Roman Emplre at any onc time from thc age 

of Augustus tv that of Constaltine, and certainly does not eq11al 

1 Colcridg(!'s Statcsman's Jfallllal, pp. 214, 215, Pit'kerins's ed, 

• 
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the number of inhabitants of a vmy moderately-sized city; 

and yet it contains the name of every person who is kno\\'ll 

to have influenced thought and opinion iu the tl.llcicnt world, 

togethcr with the names of many who certainly did not. If the 

1atte1' be put against the great nallles that have perished, per

haps the whole numbcr of names which it contains may pretty 

nearly correspond to the whole llumber of I'e ally iniluentialmell 

and women who lived during the whole period of history which 

the work embraces. But granted, it will be said, that the fe\\' 

have led the many iu timcs past, does that fact afford any proof 

either that they will continue to lead them, 01' that they ha\'e 

led them forward? I answer that it affords 0. good deal of proof 

both ways, because, first, there il:> always much reason to believe 

that what has contiuued long, and beeu often repeated, depends 

on la\\'s which are pel'maneut; and, second, permanent laws, 

lleillg God's laws, the l'csult of their action, by whatever mcans, 

will be progress ultimately and ou the whole. 

But there is another consideration than that of the number of 

actors by which we may perllups come nearer to a solution of 

this question. Though the history of the world prcsents to us 

the phenomenou of a flowing tide, it is a tide ill which the 

receding altel'llates with the advancing wave. Let us take such 

of tho ad"1U1cillg wayes as are llistorically known to us, and try 

\\'hether we can so analyze them as to discoyer whether the 

infhvmccs which moved them onwards have been supplied by 

conscious individual effort, 01' by those unconscious general 

impulses to which we at present trust. 

The greatest. of aU onward movements, and the most popular 

in the sense of tbat by which the people were the greatest 
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gainers, surely wns Cln-ist.ianity. Did Christianity, then, spring 

up ns n spontnneous popular growth, or was it laboriously sown 

nnd watered with the blood and tears of n single Founder ? We 

nrc often told that great men nre mere exponcntJ'; of n, spirit. 

whieh is struggling for uttemnce, that they light a train which is 
• laid. But such expressilllB are in general only acknow\('llgmenls 

of our ignorance of how the spirit was infusml, or the train waH 

laid. In the ~ase of this greatest of all men, and of all popular 

lenders, we know, at nIl events, that He strllck no chord I hat was 
• 

ready strung. On the contrary, the many of all ranks "r<,jertell 

and despised" Him, and aftcr His man'cUolls work was ('tilled aIHI 

His tenching was complete, His-whole mlherenls assemhled " in all 

upper room." 
• 

But the origin of Christianity, it may he nrgcd, was • 
III \l'Il!' U -

lous, nnd affords no analogy by which we may judge of the actiun 

of human causes. That the character of its Founder can l)e Illea

sured by 110 human standard I fully admit" though I helievc that 

much of the benefit of Christianity is lost hy His acti"ity bring 

trented ns nn exception to, in place of an ideal instance of, the 

geneml nction of Divine grace. But I am (luite willing to peril 

this argument on what are usually rl'gal'ded a.s natural OeCI11'1'ellee!-l. 

By Protestants, to whom I mainly address myself, the Hefol'ma

tion will be admitted to have been the most ullequi\,or.al slep in 

advance that mnnkind has made since the spread of Christianity. 

Now whatever phase or period of the l~eformation we seled, 

in whatever country we study it., I think we shall find that it was 

traceable to individuals. In England, in the thirteenth century, 

it received it.s first impulse from Wickliffe and Chancer, and it 

was favoured by the King and John of Gaunt. In their own 
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way, possibly, Occam allet Greathead (Gros-tete) did even more. 

In many places, no doubt, "the common people heard it glndly ; to 

but it was preached to them by a few who were not only specially 

gifted, but had been specially instructed. It was ,lot for a couple 

of centuries later that it fully took hold of the masses; and even 

then by no means spontn.neously. In Bohemia, it was "Ticl . 

lifl'e's writings and example that inspired, not the masses, but 

John Huss and Jerome of Prague. 'Vith them the movement 

was bol'll, and with them, substantiully, it died. In the 

fift.eenth and sixteenth centuries the Reformation became a 

popular movement, if eyer there was one; but it did not eyen 

then begin with the people, and, in so far as it was an advance 

in thought, it scarcely made the slightest progress after it passed 
• 

out of the hands of its originators. In Gemlany, in Switzel'1and, 

in Scotland, it remained stationary at the points at which Luther 

and Cahin and Knox left it, or it went back. Even Melville's 

teaching was narrow and retrograde compared with Knox's; and 

during the periods when, and in the directions in which, it 

passed into popular Imnds, it strikiIlgly degenerated. German 

Anabaptists, English Puritans, and even Scottish Covenantel'S, 
• 

though more than justified by the illiberality of their opponents, 

did nothing but exaggerate the errors to which Protestantism 

was prone, and occasion those !iellisms, dissents, and disruptions 

by which both religious and civil life Itave been rent asunder. 

Again, take the politicrul'efol'mation, the monument in favour 

of u:~tiv6rsalliberty. Like the religious reformation it began in 

this couutry in the thirteenth century, and sprang from the 

very same roots it was the secular side of Wickliffe's teacll

ing, and Wickliffe, and Chaucer, and John of Gaunt and Piers 
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~loughman, or Plowmnn who was 110 ploughnlan at all were 

its first apostles. In the grent transaction at Hunymede, it is 

true, no single llame is very conspicuous. )lore than almust 

any other historicnl eveut, it possessccl the character of CUllllllun 

action j but then it was the action of the few, not uf the many, 

and it stnnds out ns 0. conspicuous example of 0. gift of liLert)" 

by an olignrchy to a whole people. It was otherwise with tlll~ 

next grent step in the development of our political libcrtie:;. 

The more closely the reign of Henry III. has been stuuied in 

l"Cceut years, the more has it appeared that the representntion of 

the Commons is traceable to the personnl insight allllactivity of 

Simon de :Montfort.1 

But Jack Cade's insurrection, you will say, centres in his 

name, as tU\mistakeably as the rising ill Henry IlL's day 

does in that of Simon de Montfort, and if the latter be called 

the father of the COlDmons, the former with equlll reason may 

be called the father of communism, unless indeed his llistiu

guished predecessor Wat Tyler lu\\'e 0. better claim to it.!! I nm 

far from desiring to rob either of them of that honour. Mohs 

have their leaders as well ns armies j error has its apostles as 
• 

. well as truth: weeds may be sown as well as grain: the dema-

gogue and the fanatic are individuals, as well as the sage nnd 
• 

the saint. 'Vhat I maintain is that weeus will sow themselves, 

1 Puuli, GC$cldchte VOlt Enyland, vol. iii. p. 488, tt seq. 
S The best clnim of all is probably tlmt of John Ball, the "ngnbonll pril'st, whol11 

the people took out of the nrchbishop's llrison, and I'llt forwanl as their spokesmnn 
in Wnt Tyler's insurrection, in 1381. l;'rom his sermon, as sketched by Dr .1'1Iuli, 
it wouM seem that he laill clnim, on behalf of his constituents, to nhsolute 
equnlity Frdllcit Wid Glcicllhcit-in the Rilnse of 1 is!). His cry wus .-b·qlla 
lihtrtas, eadem 1lobililas, 1lar diYlliln,~, simili.~qllc }n!!stas: 

'''hnn Allam delfte nnll Eve span, 
Who wus then a gentlelUan 1 

-Pauli. tIt Sill'. i v. 527. 

• 

• 

• 
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but grain will Ilot-at least not to any useful purpose; nnel Hlat 

in like manner, though error may be planted nnd cultivated, 

nn-1 ret.ro~ession may thus be precipi~aled by individual effort, 

it is not dependent on it, whereas truth and progress without it 

nre impossible. 

Of this we nud n. conspicuous example in that remarkahle 

movement ,yhich has so deeply affected t.he life of om own timl', 

Imd w1£lcll lllay in sOllie l'esper:ts he traced to the free institu

tions of om' o\\"n country, and the liberal aspirations of our 

race, I mean" the Revolution." 

To\\"a1'ds the eud of rast century this movement was ushered 

in and welcomed by 0. galaxy of talent and of virtue, as great as 

is to be found in most periods of history. Washingtol\ amI 

Lafayette and Necker do not perhaps rank very high amongst 

the intellectunl heroes of humanity, but their characters were 

nIl entire guarantee for the purity of their intentions; and 

whell we remember the circumstances in which they acted, 

and recall the doctrines which they really taught, we have 

no difficulty ill accounting for the indiscriminating sympathy 

which they experienced even from mell like Edmund Burke, 

and Ill!.,lllll.nuel Kant. In America, down to the presidency of 

J effersol1, and .in France, till the meeting of the National Assem

bly, the Revolution is chargeable with no serious e1"1'or. Its doc

trines, ns ul1deriltood and ncted on by its promoters, nmount. to 

nothing more than a recognition of truths which we olll'Selves 

have found to rest firmly on the bnsis of nntme. But theile 

doctrines unhappily, even in the state documents which were 

issued, were not stated "ith such perspico.cityl as to guard them 
• 

. 1 Allte, p. 312 • 
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against the erl'ors which the writings of TIonsscau aud othcrs 

had sown iu the public mind; and no sooner did the l:e\'ulntion 

pass out of the hands of its originator~, aud bccomc a rcally 

popular mo\'cmcnt, than this vcry rClllarka1.llc phcnol1lcnon was 

exhibitcd. The truth was rcceived with comparative iudiO'cr

ence, aud has often since bcen entirely lost sight of, thc errur 

was hailed with shrieks of enthusiaslll, and has becn clung to 

ever since with fanatical devotion. The rcason. of CO\ll'SC, was 

that the enol' appealed to the superficial and ill1111elliatc, the 

truth to the deeper and fundomcntal ins! incts of humanity. 

Liberty really mcant la ca1'l'icI"c ol/vale a 11.1; I(/ll'llt.~, "the tools 

to him that can handle thelll," and so it was prcachell at Ii!·st. 

But what was that in comparison with the glad tillillgs that 

come afterwards, that men for the future were to handle no 

tools at all? E(llHtlity again was equality bcfol'O thc law. But 

that was 110 \'ery dazzling buon ; for t.hounh the law minht "h'e '0 0 b 

no heed to who a 1II011 was, it was much to he apPl'ehended 

that it might take cognizance of what he did, and failed to do. 

Equality bcfore the tax-gatherer was another phase of cquality 

before the lnw j out thnt the tnx-gntherer should lmoC';( at all 

doors nlike, was n mere mockery to him who had got hold of 

the higher doctrine thnt he should knock at nll doors hut his. 

Even frntel'uity was n doctrine which cut both ways; and which 

required to be defined in 0. iiberal sense. But absolutc cltllality 

-me.·:ming thereby n levelling-down to the levcller's own lc\'cl, 

and 0. fnir division for the future, not of work hut of wngcs:

that was wllot was wonted. And such accordingly was the con

struction wllich the inspiration of the mnny, as expresseu ·in the 

"Declaration of the Hights of ~Ian," put all the equivocal words 

, 
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with which Washington and Adallls, to the grcat rcgret of the 

latter,l had pcrmitted Jcfferson to head his "Declaration of 

Independence." It is now cighty-two years since the revolu

tionary doctrine rcceived this populur exposition from namcless, 

or at least unlllentionable individuals. Dul'ing that long period 

the Revolution has had 110 single le~\der who rose above, and \'cl'y 

few who I'cached, the average intelligence of an educated man. 

And the consequence has been that, as a political doctrinc, it 

has I'cmailled absolutely stationary. Like the dynasty which it 

superseded, it can neither lcarn nor forget; and in 1872 it is still 

muttering the shibboleths of 1789. The only approach to a 

new idea which hns come out of it, even indirectly, is the idea 

of Crosal'ism, by which it has twice been suppl'cssed; and in 

striking confirmation of my thesis, that idea did not originate with 

the peoplc, but was the old idca of the latter Empire, revived by 

two very relllarkable individuals, w}wm the insuppoltable anarchy 

under which the nation gronncd called into activity. 

I shall mention but one other instunce of a progressive, and 

1vith \1.S now happily a popular doctrine, the origin of which was 

not popular the doctrine of :Free Trade. The honour of its dis

covery and scientific enunciation, as a lcgitimate inference from 

the facts of nature, belongs to the occupant of a. university 

chair. Even its popular tJ'iumph in this country was effected 

mainly by the persona.l efforts of two individuals of unusual 

energy and oratorical power. In Fl'!lllce it-s pal,tial adClption was 

due to one whom" the Uevolut,ion" cunnot mention without exe

crntion; " the Uevolution" bas again I'epudiated it; and in America 

it continues to be opposed by the extreme repI'csentat-ivcs of 

1 Ante, p. 312. 
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populnr opinion. The only novel and fruitful r.pplicntion 0): the 

l)rinciple of frnternity, hns thus becn condelllneu by its most 

boisterous n(h Dcates of that principle. 

Grenter than even the impetus of fl'ee tt-ade hns been that 

which mnterial progress has derived from mechanical invcntion, 

and no one I fnncy will question that invention is the work of 

individual ~fTort. • 

But I positively must no~ multiply instances, or dwclliongel' 

on 0. theme which manifestly ndmits of indefinit.e expansion. 

Enough, I hope, 1m!> been said to convince my readers, that 

whilst experience and reason concur ill assuring us that the voice 

of man is the voice of his :Makcr, and thus, in Olle sense, vox 

populi vox Dei il; the deepest as it is the oldestl of aU political 
, 

truths, there is another sense, and a far commoner 011e, in which, 

, as scientific jurists, we nre llOtUld to dismiss it as the shallowest 

nnd most pernicious of eITOI'S. 

.. Vox populi "ox Dei," do they say 1 
AIDS, quite otherwisc !-anu he who first 
MQuthl'd tbo crude sophism sowed a secu accurst, 
To choke tbe growt.h of Truth, 1\11(1 bar IIlnn's wily 
To I·'reed.om with mnk jungle-fruitful but 
Of rottenlless. Allllistory prons this tniC : 

Gou speaks not by the Mony, but the Few. 
Anti in all n/,'l!5,-since .. The People" shllt 

. With the blonk senl of deoth the inspired lip~ 
Of Socmtes,-since thnt yet darker hOllr 
When bloaU·stained Calvnry owned their II sovereign poWCI," 

And notnre gron'led in cllrthqllake nnd ecliJlsc-
Jlos thot fierce Voice ot some lou,l babbler's nOll 
Beell lifted 'II blilld rnge nl:nill~t thl! Voice of God. ' 

(b) Social Ol'ganiztltion. 

1 Bunsen says tl\Ot it hnll found nr'.iculnte uttcmnce in the Chillese luys of the 
earliest period. God in Hu'ory, i. Tr. 252. 

t II Spindrift," by Sir J. lOud Palon . 
• 

• 

• 
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In studying thc objects of natUl"ru law, we Imve sccn I that 

order, though not indced the general object in itsclf, is thc mcans, 

sine qua 1wn, to the attainment of that objcct, which is libcrt.y. 

'Ve now E:ncountcr a s}lccial illustration of this gencral relation 

in the fllct that the dcvclopmcnt of thc rational will, in virtuc of 

which a commlmity is autonomous, is depcndcnt on, and propor

tioncll to, thc perfcction of its organization. 'In thc last section 

I endeavourcd to shew that the formation and dc\'clopmcnt of 

the rational will is thc work of consciol1!>. cffort, and not a spon

tancous growth of unconscious and sclf-dirccting influcnces. It 

is obvious, thcn, that like othcr works, this work will havc the ' 

best chance of being pcrformcll well when it is port.ioncd Ollt. to 

the special labourcrs, 01' classes of labourcrs, who can 11est perfo'l"lll 
• 

it., according to their respectivc capabilities, and not whcn, 
, 

capablc and incapable alike, they aU sct about it indiscriminately 

wit,hout order or method. Now, with rare exceptions, of which 

I shall speak prescntly, such portioning out is effected hy the 

natural division of socicty into whnt are called classes 01' orders, 

which. f(lr pm'poses of social and llolit.ical work, exactly correspond 

to its di\'ision into professions and handicrafts for thc pcrformance 

of its other functions. If castes, by which mcn arc dcpri\'ed of 

cach ot.hcr's aid, bc an impedimcnt to progress, classcs, by mcans 

of which thcy are enablcd to avail themselves of each other's 

qualities, and supply each othm"s defects, are in both respects 

precisely the reverse i and the cry for the abolition of class dis

tinctions must be numbered with the other hnllucinations of false 

liberalism.2 The class to which a man belongs is merely the mOI'e 
. 1 .A71U, p. 291. 

2 .. Tnke but tlfgrcC nWRY, untunc tllnt string, 
And, bnrk, whllt discord follows I 

-Troillls and Crcssicla, Act i. Sccne ill. 
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immcdiate spherc in which hc is callcd to work, for the time 

being. So fnr from its hcing rCI} uisite that hc should remnin 

stntionary ill onc clnss thc very highest test of the uscfulncss 

of a. citizen will often consist in his having pnssed successivcly 

upwards, tlnough every clnss from the lowest to thc highcst; 

whilst his inverse progress downwards will he the SUl'est sign 

of uselessness. 13ut at ench stnge of his progrcss, ill the one 

dircction ns in the ot.hcr, his value will ill no small llIenslll'C hc 

proportioncd to the complctcncss with which hc cnjoys thc 

privilcges and shares the responsibilitics of thc clnss to which hc 

bclong$, for the time being. The only natural limit to social 

promotion, cither in extcnt or rapidity, consists in the inability 

of nny but thc elite of mnnkind IlllcfIuatcly to pcrforlll the duties 

of nny elnss exccpt that in which they are horn, 01' for which 

they are educated, or to perfurlU them without long practice. 

Each step, whether upwards or downwards, demands a ncw 
• 

educntion, a proccsg both of lcnl'lling and unlearning, of which 

few men nre capable; and unless this new education be complete, 

or at least as complete ns the former one, it is obdous that both 

the community and the individual will be 10sel'S hy thc chauge. 

Thc pomt of transition is always Il. period of peculiar (langcr. 

The notion prevalent in free countrieg that every man who il:l bol'll 

helow thc highest level ought to rise, id thus an errol'; tlwllgh it 

is not nenrly so fntnl an errol' ns thc notion pl'c\'(\lent in demo

cratic countries that every lIlall who is above thc average le\'el 

ought to fall To thc "lcvclling down" process, in additiOli to 

the considemtioll that it is n retrogmdc step 011 the part of thc 

society which perforUls it, by meaus of which it loses ground both 

absolutely and relatively to surrounding nations, thcrc is this 
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farther objection as regards the individual, that men adapt them

selves far better to the duties of the class above them than to 

those of the class below them. Even where the descent can be 

ascribecl neither to the fault of the individual nor to the injustice 

of others, it is always a misfortune over which few men can 

triumph. 

(c) By the selection, mul setting ((pm't, oj exccptional workmcn 

fvr c.1:ccptiol!ai1t:od •. 

Though the classification of society, ,,,hich nn.turnlly l'esUltS 

f!'Om the unequal distribution of individual gifts, if not artifi

cially illt~rfered with, will effect such an amount of division of 

labour as to supply the conditions of orelerly, and as such, to 

a certain extent, progressive existence, it does not exhaust the 

means of progress which every society hus at its disposal. 

More or less every man has his specialty, in the sense of a kind 

of wOl'k for which he is more suit~d tllan for any other, But 
• 

the difference between normal and exceptional men, in addition 

to a difference of power, lies also in this, that the specialties of 
• 

the normal man belong to many, whereas the specialties of the 

exceptional man belong to few, It is obvious, then, that the 

community, whilst it suffers but slightly from the mal-sehct:.on 

or neglect flr.lab.Jur in the one case, will suffer vel'y seriously 

fl'om the same causes in t.he other; and hence the necessity for 
• 

its activ/~ interfer!'lnce to secure its extraordinary resources, It 

is true that i'U"n whll have strongiy marked specialties ~'!ill, in 
• 

general, not only manifest them, but insist on following Ulem j 

and thus their selection may be said to be spontaneous. But 

men often deceive themselves, and it is therefore not surprising 

that they should deceive others, particularly with l'eference to 
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subjects which, 0; hypothesi, can be familial' to few. lIenee the 

necessity for the COnllllUnit.y adopting every available test of 

capacity before appointing individuals to the discharge of its less 

usual duties. The nccessity, when such men nre selected, of 

setting them npnrt nnd purchnsing their services, for the most 

part for life, arises from the fact that we cannot trust to their 

being mnintained by the direct and immediate sympnthy of the 

community. The mercantile press, we ha\'e secn, cnn I'cmler 

them no aid; and it is impossible that they can 'be popular 

teachers of what must, necessnrily, be unpopular. 

The ProjcssOl'iatc. ·The institution by menns of which ex

ceptional work of this j.:~nd has lsually been secured is the 

University, viewed not as a means of disse1l1iT~iith1g, but of nd

vancing knowledge; and the office by ",h:c:' this is effected is 

the Professorinte. 

It is impossible to imagine any error more fatal to the life of 

the Stll,te, and. ns such, n1~re discrcditable to a stntesmat1, thnn the 

p."ror of regn.rding the University as a. mere tenching institution 

-except, indecd, the error of regnrding it as n mere examining 

board, and making no provision for the existent c of the know

ledge which it is to meaSlll'e. The life of the comlllunity, like 

the life of the individual, nay, like life itself, exhibits hut the two 

phenomena of progress and retrogression. Stntionary existence 

is the nnt.ithesis lIf existence altogbther, aG we know it. .A 

state then which mnkes no provision for ad"ancemellt, nccepts:-· -

not permaneIlce, not even continuous material p1'osperity but 

retrogression; the loss f!.rst of spiritual and then of llhysicallife, 

for the spirit is the snIt that keeps the body from rotting. Now 

the University is the State ill the attitude of a scekel' after 
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truth, of an aspirnnt to new and higher life of a claimant for 

more reason and more power, and the organ ill virtue of which 

t~le University seeks to gratify these aspirations of the, State is 

tlle Professol·iaie. 

To the Chlll'ch the theological department of the University, 

acting by means of the professoriate as an organ of scientific 

investigation, stands precisely in the same relat.ion in which its 

seculm' department stands to the State. The recognition of 

dugma, whic~l we have indicated as inseparable from the 

Chlll'ch as a teaching institutioll, here becomes alt.ogether out of 

place. The function of an academical faculty of theology, like 

that of an academical faculty of philosophy, is simply to discover 

tlte lorutlt, and thus they differ not in their object, hut in the 

means which they employ. 

Of the dependence (If the life both of Chlll'ch and State on the 

vigour and activity of a scientific professoriate. the existing 

condition of the two leading nations of contil1(mtal Elll'ope 

fUl'Ilish striking examples. 

Dlll'ing the last half century, the progress, both ahsolute and 

relative, of the States of North Germany has been prodigious. 

First their intellectual and then their material supremacy has 

been reluctantly acknowledged j and the centre of power has been 

shifted from l'm'is to I1m·lin. And simultaneously with this acces

sion of life, the activity and vigour of the German professOl'iate 

has been beyond all parallel, not only in any other country, but in 

any other period of history. III Italy, in Switzerland, and even 

in Spain, it has rendered, and I believe is rendering, important 

services to progress j and the same, I hope, mny be said of Scot-
, 

laud. But in no coulltry in the world was such an army ever 

• 
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• nrmed nUll sent forth for the simple conquest of truth as 1Il 

model'll Germany, and in no country have such victories p.\'ur 

been gained over error, or knowledge been more speedily converted 

iuto power. In Frnnci.-, on the other hand, after the ancient 

Universities were swept into the vortex of centrnlization, and 

the State had become a vast examining board the Faculties 

once the nurseries of science degenernted into lllere crl1.lnming 

schools, and the scientific professoriate ceased to cxist, the 

very name of the office becoming synonymous with school

master. The new system has been in operation for sixty years: 

IL longer period of probation than has been accol'lled to any 

other institution of model'll I~rancu. .And now we find that 

it i!l to its degrnding and enel'mting influences that the most 

clear-sighted of French l)oliticians unite in as.;ribin3 the mornl, 

intellectual, and, ultimately, the material decallence of their 

country. cc The suC!cess of Germany," cries Clairc Deville, • 
" IS 

due to the liberal organization of the Gcrman univcrsities. It 

is science that lw.~ Vall'111islLC~l1IS." t 
• 

In farther illustration of this very important suhject I shall 

quote two or three sentences from a lecture "On Teaching 'Glli

vCl'sities and Examining Boards," recently 1 delivered by Dr. Lyon 

Plo.yfair himself a. high authorit.y to the Philosophical Insti

tution of Edinburgh. 

"Uecent events," he says,2 "have strengt.llCned the cOllviction 

which De Tocqueville expressed twenty yeal's ago, that thcl'e is a 

continually increasing poverty of eminent men ill Frnnce. I will 

cite the evidence only of men of the highest eminence, memucrs 

of the Institute, or professors in the University itself. Theil' 

1 Jnu. 31, lSi2. 
2 c 

~ p. 5, ct seq. 
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opinions may bc taken 1\5 nnswCl'S to the question which forms 

the title of l>asteur's pnmphlet: • Pourquoi In l~rance n'n pas 

trom·c d'honunes SUl)cl'iemes au moment du peril l' That is a 

grnve question for France, nnd its best sons art! trying to answer 

it; but it is melancholy to see the assaults that they are obliged 

to make on D. University which, in its days of independence, used 

to be hailed as 'the fountain of knowledge,' the • tree of life,' 

and the • candlestick of the Lord' terms which were accorded 

by the enthusiastic admiration of all countries. Fil'St, let l"}astcur, 

whose emincnce I necd no& advert to in an academic assembly, 

answer for himself. • While Germany was mUltiplying its 

Universities, nnd establishing among them a most salutary emula

tion; while it was sUl'rounding theit· masters and doctors with 

honour and considemtion; while it was crcating vust labomtories 

furnished with the best instruments, France, encrvat.ed by revolu

tions, always occupied with sterile aims at a better form of 

government, gave only a heedless attention to its establishments 

of h%h~r education. The unanimity is surprising with which 

eminent men ascribe the intellectual pamlysis of the nution to 

the centmlizatioll of admiuistrr.tion and examination by the 

University of l"mncc." Dr. l'layfair then cites the passage from 

. Claire Deville quoted above, and thus proceeds: "Dumas, one of 

those eminent mcn in l"mnce, formerly a miuister, and for 

years actively engaged as one of the eight inspectors of superior 

instruction in the University, givcs his testimony as follows :,

'If the causes of our marasmus appeal' complex and manifold, 

they are still reducible to one pl'inciple, administrative ccntmliza

tiOll, which, applied to the University, has eneryated sUllcriol' 

instruction.' He proceeds to show that Dlunicil)nlitics and 
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provinces lose all interest in their colleges and schools whell 

these nrc deprived of their po\\'ers of dc1f-goYel'llment; alllI whell 

their instruciion and their examinations are regulated from the 

centre; and he contrasts the French system with that of other 

countries. 

C/ Dumas then indicates what is necessary for the restoration of 

France to her position nluong nations 'restore to our Uni\'crsitics 

under the !>\Il'\'eillance of the Stale, when connected with State 

grants, the independence wllich they enjoyed before the Hevnltt

tion. The grent men of those times are ghll'ious i,isturical 

witnesses of the vigour of the stUllies and of the discipline effected 

by the liberty of education enjoyed by our fathers ..... I plead 

fol' the aut.onomy and liberty of our U nivel'sities.' QlIatrefages, 

General 1\[orin, and others, express themselves in nearly similar 

terms. Lorain, Professor in the Faculty of :Med icine, gh·e.-s 

testimony. if possible, still mol'c emphatic. . . . . He tells us 

that a central university professing to direct cyerytlling. really 

directs nothing, but trammels all efforts in the provinces. 

'Originality in the provinces is dcstroycd by this unity.' 

C/ After quoting the opinions of the cOlllmissioners of 1870. as 

to the want of unity of degrees in l~rance notwithstalllling the 

unity of examination, he sums up the demands of reformers in 

the following words: 'What we demand is not new j it is silllply 

the l'etll1'Il t<> the ancient system to the tradition of the ancient 

Universities. 'Ve demand the destruction of the Uuiversity of 

France, and the creation of separate Uuiversities. That is om 

pl·o£l'nmme.' 

II I have hitherto 'luoted the opinions of men of science, but I 
• 

might add to them ruose of a long list of politicians and mell of 
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litcrature, from Talleyralld, Turgot, De Tocqueville, Prevost

l~arallol, do.wn to the prescnt day; but to cconomize time I lIlust 

content myself with two morc quotations. In a letter to my"c1f, 

Michel Chevalier, after slating that the liberalization of the 

University frCflllcntly eJlgagcu the at.tention of the Senate limiug 

the last Empire, sums up hi!! opinion of the necessary refQrllls as 

follQws: I Much mom ot' autonomy in our l~aculties than they 

have at presellt, evcn for those which are supported by the 
• 

State; a large vote fur their maintenance in the budget; libcrty 

ro~' illl:. \ idunls anu associations to founu rival faculties; rcscr

~ation to. the Statc under equitable guarantccs of the right of 

"I'antin,r dcO'recs as louO' us there arc dc"rcrs' AmI, finally, to I:> I:> C>' I:> I:> ' 

quote 0. i.listingukhml clerical opinion (I give the words of 

Henan) : I The system of examinations anu competitions, on the 

grcat scale, is illustrated in China, where it has proullcml a 

general and incurable senility. In France we have already gOlle 

fut in the same direction, and that. is not. onc of the lcnst causes 

of ow' abasement. The l)al~ry 1"ncult,ics creatClI by the first 

Empirc in no way replace the great nnd benut,iful system of 

rival Universities, with theu' sepamte autonomies a system 

which all Em'ope borrowed from l~rnnce, and which all countries 

hut :France have prescrved. 'Ve must crcate in the provinces 

ti:ve 01' sL'i: U ni vCl'sities, eacb independent of the other: " 

Onc of the greatest political evils i'esulting from the absence 

of a secular learned class in France, has been that the priest and 

the demagoguc 11ave come face to facc, nnd that. popular rcnson 

has by no lUcans becn advanced by their altercations. II Hither

to," says M. Rcnall., "I~l'nnce has known but two poles,

Catholicism (\luI democmcy. Oscillating ullcensingly between 
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tlte one and the other, she is ncyer at rest. In order to do 

penance for her de,nagogic cxcesses, France ahandons hcrilelf 

to the nal'l'owest Catholicism; and in orller 10 react against hcr 

narrow Catholicism, shc throws hel'self into I he arms of a false 

democracy, She ought to do peMnce for lllil h of I hem at once." I 

On the other lUlIH1, howc\'er, the eXl'cril'llce of Ger':lany re

minds us that the polilical aclion of Ihe learned elns:.;, as ~lIeh, 

must be indirect. Direct legislnl ion docs lIot lwlllng t.l I hose 

who nUlst, as a rule, llwell much apart; and hl'llCC the failure 

of t.he "Frankfort Parliament of Professors," in lR~8, 

1'he external rerluircmentll of an ellieienl" prof('s~nriall', ill )<1) 

far as t.he cOllllllllnity can l'e~url' thelll, SCl'm to he Illc:.;e-

(a) Careful selections of its IIlcmlicrs. This mi~cs. at Olll'l', 

the difficult and as yet unsoln.'ll (Jll('stiun of the 1Jl'sl f'll'l1I of 

patronage the only clear point. hcing thnt \.lll! sdl'dioll (':tnnot 

be ll)' examination, the reqlli,:itl' (Iualitit's heing of a kiln1 that 

eanllot l)e thus tested. 1'r01lal11y the U Tl's!iJllOnial" sys!t'll\, with 

all its ohjections, combined with the patronage eitlll'l' of t Ite 

Crown, 01' of a jmy in wllieh impal'tiality is 1I10re illlportant 

than knowledge. is all that can be made of it. 

(b) Leisure, combined wit.h puhlic teaching, to the cxlellt. of 

bringing and kccping its lIlClilbers in contact with lhe Lest 

minds of the rising gencration. 

(c) Such dignity and illllcpellt!cnce of position as to }ll'otl'ct 

its members from impertinent intrllsion, or populllr l1il'lalioll. 

(el) Such pUblicity as to expose th(>1l1 to criticism. . 

(t) Such competence of extemal means os to free them fl'Olll 

tIle temptation of accepting other literary and scientific occllpa

I La Rc:/orlllc, p. lOi. 
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tions merely for the sake of rellluneration: to enable tllCm to 

associate on easy terms with the reprcsentatives of their re

spect,h'e departmcnts ill other Iicho018 of lcru.'ning, at home and 

abroad: and lastly, to dilliinish the temptation, always great, to 

seclude themselvcs frolll thc general society of the places in 

which they reside. 

(/) Such moderation of cxternal means, nnd modesty of 

pOl)itilln, as to take away the inducement, aml free them from 

the duty of tnking a prOlnineu~ part either in general society, or 

in public life. 

III. The mcan.s by ~,-,1Lich tllc com7nunity ascC1,tctins its mtiolla[ 

will. 

In this momentous problem of tIle science of positive 100w, it 

can sC1\rcely be so.ill that we lmve, as yet, got beyond the region 

of negntive l'CSUltS. Our analysis of the rational will of the 

community, as the primm'y Source of positive law, has shown us: 

,1st, That, inasmuch as that will resides, to n greatcr or Jess 

extent, in every salle member of a civilized COlllllll111ity, it canllot 

be ascertained except by an appeal to thcm nIl. 2nd, Thnt hl

asmuch as that will loc$ not reside in each member of the com-
" 

mUllity in an equnI degree, it cannot be ascertained by o.n al)pcal 

to them all as equals. 

The first of t.hese propositions negatives the principle of ex

clusiveness on which despotic and oligarchic theories of legisla

tion al'e founded j the second ncgatives the principle of equality, 

on which democratic theories of legislation are founded. We 

have thus two dUllgel'-sih'llals, bencons plnced by uature herself 

-on the opposing l'ocl\s between which Ollr course must lie. 

But they nfford little indication of the manner in which we must 
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steer tlnough the shifting ClllTents of il1'ationality and passion 

by which so many iIlllivillual states have been swept along to 

destruction, and civilization itself has so often seemed in dangel', 

for Il. time. Mainly, of course, the 1)1'0blelll belongs tv the 

objects of positive la\\", depends 011 circlllJlstances of lime aull 

plnce, nnd docs not admit of any permanent 01' geneml solution. 

nut let us try whether, by looking into the phcnomena which all 

society Ill'esents, we lIlay not, from the side of nulme, :mccced in 

fixing. if not another light-house, ut lcast another permanent 

buoy. 

(a) Tlte amount of ol'!Jani::ation nqzti.sitc fOl' the aseeda inll1cnt 

oj tlte mtional lOill, will be in etlt invcI'se ?'atio fo the amount oj 

cli1'eet personal contact 1cilh each ollter, Ol~ llte lJctl't olllte ·incli

viclllais whose mtionallOill ·is to be (lscel'ta.inl'cl. 

'Yhcl'e individuals afC brought into direct 1)cr50nal contact, 

tllCir q unlities necessarily aSilcrt themsel res. The stronger 

impoRe their laws on the weaker j aIHl ns strcngth nnd reason 

ultimatcly coincide, the wise amI virtuous prevail over the foolish 

and the wicked. ".A fnir field and no favour," is all that Heason 

demands to mal,e her voice heurd, and continllous pcrsonal 

cvntuct will supply that field. Xow, in the family, or ill a 

community so smull ns tu resemble a family. snch contact is 

incvitablc j and thc amount of rational will which they contain 
• 

will, in gcncral, bc ascertained nnd yinllicatetl without any organi

zation beyond that which contact supplies. In the smaller of the 

Swiss cantons. for example, the pCl':lonal character and weight of 

every individual is known aIlll felt 1ly eycry other, and little 

artificial classification is rcquisite to give the community the 
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benefit of the wisdom of its wisest) The same, in no small 

measuro, was the case in the small states of Greece, mHl e\,en 

in Rome ill the em'lier days of the republic; though the legis

lators of nntifluity wisely supplemented this tHlnlutage by a 

constitutional graduation of mnks, In colonics, during the 

em'lier and l'uder period of their existence, the neccGsity for 

artificial classificatiou is limited by additional considel'<lt ions, 

lst, The circulllstanccs of the case being such as to render 

equality of condition and intelligellce very much more of a 

l'ealit j' than in old couutries, there is less to classify, and the 

supremacy of renson will, consequently, be less endangered by the 

nhs~\nce of classification; and, 2l1, FUlIlilics aud imlivilluals arc 

the'i'e so widely separated as to render them in a great measure 

illllepcllllcnt of each other thcy can neither aid lior injurc each 

other to the same extent, and the miscarriage of cOlllnnmalrea

son, cvcn should it occm, 11ecollles n mattcr of comparative indif

ference. Therc is a va~t difl'ercnce bet wcen bing scparated fl'om 

a frec and independcnt lIcighho\ll' by n. cou~)le of bricks mlll a 

range of mountains. In tllC latter case, thc problem of ascertain

ing the rational will of thc community has sCUl'cely arisen, bccause 

the communtty itself has scarcely becu forllled. But as its forma

tion progresses, the problem of the ascel-tnilllllcllt of its rational 

will increases at oncc in importance and in complexity, and the 

law which I have enuuci.'l.ted comes into opcrntion. The natural 

agents of ilirect personal contact and individual rivalry. uy which 

1 S('e a ycry inter('sting nnd nble rt'port on tbe political nJl(I industrial condition 
of Switzerland by :Mr. Goult!. "Fnrtll!'r Ul'portll from 11.?lL's Diplomatic nnd 
Consular .\gents abroad, on the Conditiou of the Industrial Classes, &c., in Foreign 
Countries," IBil, p. 669. 
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its solution in small and simple communitics is spontancously 

effected, gmdually disappear, aud thc necessity for nrtificinl 

organization cmcrges. 

But is not thc effect of progrcss t.he \'cry 1'('\'C1'5C of what we 

Im\'c rcprcscntcd it? J )ocs it not tenll to cqualize illl1i\'iduals? 

thus limiting thc spherc of exceptional rcasoll; nnd d(l~S it not 

promote ri\'nhy? thus supplying the spontaneolls mcans of its 

ascertainment. noth I know to lIe pre\'alpnt; hut 1lOth, I 

think, nrc C1'1'01l(,OUS imprcssions. 

As to the first, there is a single cOllshlemtion which, apart 

from all ot hcrs, i~, to my mind, decisive. 

Almost CYCI'Y forll1 of natumllli:<parity llIay he smllmed up in 

the disparity of 110\\'cr which men !!xhihit of availing themselycs 

of expcrience, suhjective allll ul,jectiye. It is Ollt of this 

disparity, on a great !;ealc, that the distinctioll IJl'twccn the 

histori.~al nnli non-histOl'ical the ciyilizetl alllI tlll' llneh'ilized 

races of mankiud Iil15 nriscn; it is to this di~i'arity, on a smaller 

scnle, that tllC distinction hetween educated nlld UIICllllcatc'l 

clnsses and indh'iduals is traccal,le. A~ain, the dillcn'nee -, 
between n cuIth-nted nllll an uneultivated eOlllllHlIlity consists 

• 
• 

mainly in the fact, that the former, bpyon!l the latter, olll'l's to 
• 

tIle individual the oppurtunity of de\'eloping this pOWl'1' l,y 

exercise, aud nvuiling himself of its consequences. Smely it is 

obvious, then, that the community which oOers the greutest 

oppOl'tunities, will cany tlle fortunate posscssors of exceptional 

power fm·tlLCst nhead of those to whom sllch exceptional power 

has been denicd, in other words, thnt educnt;oll will incrcnse 

rather tlmn diminish natural dispnritics and their conse

quences. Of the reality of this fuct ci\'ilized states exhibit 
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amplc proofs within their own hordcl'S. l\f~ntal gifts certainly, 

and probably cvcn physical gifts of nature, tell morc amongst thc 

cducatcrl than the llllcducntcu classcs. The diflb'!!ncc bctwcen 

thc fortuncs ofa clcvcr ploughman and n stupid ploughman is 111CU

slU'ccI hy two 01' thrcc pounds of wagcs; but tuc diffcrlJllcc bctwecn 
• 

a clcvcr farmcr and a stupid farmcr is wcalth and uUllkrnptcy. As 

occupations rise in difficulty, this pl'inciple makcs itself more and 

morc fclt i and thc object of the cxamination systelll, thc latest 

dcvicc of civilization, is to give it full play. In doing so, how

ever, cxaminations, if succcssfully carried out, which thcy can he 

only in a vCly modificd scnsc, would only anticipatc the vcrdict 

of time, aud prcvent inevitable failure in aftcr lifc i l.ecallse 

succcss in most of the cm'eCl'S to which they are applied is 

impossible except to thc ablc both in mind and body. Though 

the organs callcli into excrcise arc not thc samc, thcrc can, I 

imaginc, bc Ill) question that the continued stmin through lifc, 

even on the physical power of a harrister,1 is far grentor than on 

those of a blacksmith. Litcmturc is more trying work than cvcn 

law, as is secn by the highcr proportion of mcn w1-.o brcak down 

under it i and politics, worthily pUl'Sucd, probably is thc hardest 

of all. nousseau's asscrtion that civilization is the cause of 

incquality was onc of the most cb'rcgiolls, and has llccn one of 

thc most pestilcnt, of his errol'S. nut that civilization brings out 

tlw conscqucnces of incquality, as of evcry other fact of nature, I 

conceh'c to be quite unquestionable, 

But civilizatioIl progress not only incrcascs differenccs: it 

1 The 01.1 ngc to which men lh'c on the Lendl, nntI in otller uigllific,t socinl 
positions, is onclI remnrkcll. It wouM 1I0t seem rem: knhlc if men wouItl take 
into nccount th .. amount of bodily strcngth lind health which is reqUisite to get 
there. 
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cnuses scparation, and limits contact. J Il a rude and primitive 

condition there is but one oc('upation tlmt, viz., uf procuring 

the nccessaries .of existence. In this occupation, consequcntly, 

aU men lUust engage j all thus come into competition, and their 

recognition cf each other's capabilities is immelliatc and spon

hmeous. But ci\'ilization confers leisure, allli specializes labour; 

and in 50 doing it conllncs competition within 1Illl'l'0\\ ~r 

limits. :Moreovcr, as occupations rise in dilliculty and import

ance, those who discharge them diminish in mllnber, and mark 

themselves off lllQl'e sharply from the ccm1ll\lllity at large. Of 

the truth ot' this statement we have a striking prouf ill the fact 

of the vcry small Dumher of candidates for higher as compared 

witt lower appointm~nts. .As the cODUllunity advanccs, it thus 

loses, more and more, the spontaneous guidance of its must 

gifted and cultivated members. Theil' retirement intu classes is 

DO fault of theirs, 01' of the cOlllmunity from which thl'y 

separate themselves. It is an j
'
le\'itable, and, as such, a It·giti

mate result; nay, as we ha\'o seen aIreatly, it. is the cOlllhtion of 

progress. 1 But its occurrcnce pro\'cs that, if they aro ·to be 

called into general activity at all, it must be in relation 110t to 

the community as a whole, but to th\! cla.~ses in which they ha\'o 

I"'J.ngcd themselves. It is in and through the class alune that 

the indivi.llual can be measured amI utilized. "Indh'il!tJ:\l,;," as 

S!!.\;gny has Raid, " must be understood to constitute the state, 

not as such, but in their constitutional di\'isions." Even sup

posing exceptional indi\'iduals to quit the position wI.ic.h the 

natural organization of advanced society IHIS assigncll tu thcm, 

and for political purposes to take their pla.ce ill the ranks, the 

1 ... !III<', p. 396. 

• 
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commllnity would be thereby not only robbed of the s}1ecial 

services which they would otherwise have rendered it, but misled 

ill its calculation of the amount of reason which it contained. 

An army would form n yery inaccurate conception of its force 

wllich counted its officers as common soldiers; . ana would give 

very great proof of its fully if it insisted on their acting as 

such, And yet that is precisely what advanced communities do 

when, in endeavouring to ascertain the geneml will, they count 

all wills as ccpml, or in endeavuuring to consult the gencral 

intcrcst., they nssign ccl tlnl duties to nIl men. 

(0) POI' }J1'C!ciica/ lJlll1JOSCS ·it u'ill, in !JcllC1'al, be lIw\<;.sm',1/ t"ai 

all cit i::clIs t"Ju·lIUZNZ in each lJOr:t it'al class or Cfltl'g01'!I, be clmll 

1dtlL as contributi1lg all equal amount of 1'atiollal will. 

InnsnlllCh as 110 two humall IJcings eyer were wholly nlik(" 

ideal justice knows 1I0thing of classifiention. "God sees each 

human being difl'erent from every other, and IIis thought and 

ncting towarus them arc 1'igltlCOIlS, becausc He has rcspcct to this 

diflcrence." 1 The adoption of the principle of dnssification, thell, 

is a confcssion of the necessary imperfcctiNl of all human govcrn

ment; for the equality which is thus declared for politicai purposes 

to exist lJetween the individual mClIIbers of caeh !.!lass, is by no 

means a perfect efiuality in point of fact. All that can be said fur 

the justice that classification docs, is that it is preferable to the 

injustice which it prevents. It is lle\'e1', thercfore, ! ,) be resorted 

to as good in itself, 01' maintained beyond the point of necessity. 

A well governed family lUay be regarded as the model of 0. well 

governed stnte; and the lJ1'lulclls lJaicl'-jconilias does not classify 

his children, but, in direct imitation of the Heavenly Father, 

1 Tlu: Slliritllal Order, 4-C., by T. Erskine of Linlntbcll, p. 235. 
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mcasurcs out to caeh his illllh"idual right.'i and responsihilitics. 

That even hc UOCS 1I10re pm-fcc:t .i lIsticc by the lattcr mcl hod 

than the bcst govcl'lllllcnt can cycr hopc to do by the furmcr, is 

unquestionablc. 

But the method, which is founded on thc apprcciation of 

inuividualmcrits, is applicalJlc, ill human hands. only to a \"cry 

limited cOllllllunit.y. It could scarcely bc applicd to two 

families, and its inapplicability to thc goYcl'll1l1cnt uf a school is 

notorious and confcsseu. As a rule, then, this method is appli

cablc only whcrc thc goycrning powcr rcally J.:nuws, mill can 

actually apprcciatc, cycry singlc mcmhcr of the cummunity 

which it gOYCl'lls. N"ow, a statc of any consillcl1lhlc sixc is not, 

nnd cannot be, thus omniscicnt within its own bonlers-a largc 

community cannot mcasmc itself with this dl'gl"cC uf accmac)"" 

The dl'fcncc for the principle of classification then, is not that a 

govcrnmcnt founded upon it attains, but that. it approximatcs to 

a rccognition of the illlli\'idual qualitics uf the goYcl"lletl mure 

nearly than one that rejccts it; fo\" the latter 1'01'111 of go\'crll

ment, howcycr honest lIlay be its intentions, is forced hy its 

ignorance of indh'idual (lualities to trent all mcn as if they were 

nlike, amI thus \'iolntcs their rights to 0. gl'catcr extent than a 

govcrnment which treats some men as if thcy werc alike II)" 

classifying thcm in accordance with chnractcl'i,;tics by which, 

though they do not exhaust thcir diffcrenccs, t'nch class is really 

distinguisheu frolll the 1'cst of the community.l Suppuse, hy 

1 It is scarcely possible to concei\'c morc contnulictory claims than those of the 
extreme libe1'l11 party fol' ~ntirc illlli\"i,llIal illll'"I'I'n<lcIH:" on the OIIC halHl, RIIlI 
nbsolute iu<livi<lual c'llInlity on the other, If n1\ lIIen nrc to be hl,h'I"'II'I~lIt imli· 
vidunls, and each to rest 011 his 0\\,11 merits solely, e\'ell duss "'plality IUllst be 
abnndonell: if n1\ nrc to be C(lllnl, there cau bc 110 illl1ivi<lUlll in<l"I"'udeIlCC lit 1111, 
because aU must bc swcpt into one class, 
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way of illustration, that all students of law were clas~llcl together, 

nnd equal privileges Rnd burdens were nssigned to thcm, somc 

degree of injustice would be done tv many, perhaps to most of 

the individual students, for it would be only in }'tne and ex

ceptional cn.ses that the real illllJortnnce of the individual 

would correspond exactly to that which was assigncd to the 

clasR. But a smallcr amount of injustice would be don~ to 

them than if their privileges had been declarcd to be the 

same with those of chinmcy-s'".,,<3PS, and their fiscal liabilitics 

the samc as those of mcrchant princes, or lending seniors at 

thc bal'. If a cry could be mised for a poll in pln~e of an 

income-tax, the uchrnntages of classification would soon bccome 

as apprU'cnt to those at the bottom, as it is now to those at the 

top of the socinl laddcr. 

It may seem that" as the most pcrfect form of government 

vicwed as a mechanism for ascertaining the mtional will, would 

admittedly be one which took cognizance of the qualities of 

individuals 'dil'C!!tly, we shall approximate more or less closely 

to SUell a gov2rllment as we diminish the classcs of which it 

professes to take cognizance in· extent, and mUltiply them in 

number j for thc nem'est approach to dealing with the individual 

himself, is to dcal with (l. very small number of individuals 

whose 11ersonnl chnmcteristics and external circumstances prc

ci~ely, or vcry closely, resemble his. It is on this ground that 

Sir J ames ~J ackintosh has remarked, with great truth, that" of 

tIle two faults n of excess or defect of simplicity, " the excess of 

simplicity would certainly be the grent~st j for laws more com

plex than nre necessary would ouly l)l'oduee embarrassment, 
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whereas laws morE; simple than the affairs which they regulate 

wouM occasion a defe<:t of justice." 1 

But there is a practical limit to perfectibility in this direc

tion, for it. is obvious that clasHification might yery easily be so 

extended as that we should lose the lJellCfit of it· altogether. .A 

very extended and complicated classification comes to be no 

clnssification at all. The necessity for simplification, then, which 

led to the admission of the principle of classification at first, 

limits its application ill this direction. How far it ought to be 

cal1'ied is a lplCstion which every COl11lllllllity must lletormine 

for itself, amI the answer to which, even in the same cOllllllunity, 

will vary. All that can be said alJstracLly, will, I think, be 

embraced in the following proposition. 

(c) TIle amollnt of classification 1'l''luisifc for If!li,~l(/fit'c ]111),

]J0ses wtll C07'rcspolul to that ~c7t.iclt has becn adopted jvr cconom ical 

and social ]11171JOSCS, fOI' tlte time bdll!l. 

The truth of this proposition rests on the declaratory character 

which we ha\'e seen to belong to jmispl'IIl1cncc as a whole. To 

positive law the facts of society, for the time being, boar the 

same relation that the pcrmanent facts of lIatme heal' to lIat ural 

la,\\,. With reference to both, the object of legi:;lation is to 

l'ccognizc and vindicate, not to OYCrtU\'1l or recons! 1'\1Ct. .And 

this is, above aU, truc of the electoral machinery, lly means of 

which the community l1lcasmes its rational will. Its function 

is to reflect the nation ill the legislative mirror, not as wiser 01' 

foolisher, lJetter or worse, than it is, but simply as it is; and this 

it can do only b!· recognizing the stage of complexity which it 

hilS really attained, for the time being. To constitutional law, 
1 D' r.l ISCOIlI'S(, 1'. iJ • 

• 
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more especially, is that other saying of Sir .J ames ~Iackintosh 

applicable: "laws ought to be neither more simple nor morc 

complex than the state of society which they govel'll, but ought 

exactly to cOl1'espond to it." 1 

Cel) The cleeloml sgslcut. 

The very diillcult and important questions which, fol' eycry 

advanced community, must arise out of the adjustment of its 

electoral system, depending for their solutioll 011 the circum

stances of each particular case, do not fall within the 1'!l.ngc of 

the present work. All t.hat remains constant is thc fact that, if 

the rational will of any community is to be lllcasured with 

suflicient accu1'!l.cy to enable it to be autonomous, and as such 

uutarchons, it must be efrected by taking cognizance of thc 

differences of iudividual reason, natural and acquircll for in 

politics these correspond to the plus and milllls signs in nlgeura 

-and that this can be done only by means of constitutionul 

arrangements which will grow in complexity as the society ad

vances in ci vilizat.ioll. 

IV. Tlte mcans by 1.dtich tlte community dcc/m'cs its mtiollal 

lL>ill. 

The 1'!l.tional will of the cOlllm\mity may he declared either . 

expressly, by legislationr 01' tacitly. by consuetu,le. 

(a) Legislation. legislation may be effected citller directly or 
, 

indirectly. The formel' takes place when the aulunomous com

nnmily speaks in its OW11 perSOll; the latter when it. speaks 
• 

through its representatives. . 

The comparative advantages of the one system 01' the other nre 

dependent entirely on the In'actical question,- which of the two, 

I ut Slip. p. us. 

• 
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in the special circumstances of the case, will give the most perfect 

expression to the rational will ? 

(b) COII.~/ld/l(lc. CUtitom is the earliest form of legislation, and 

a form in which it may be quite as widely and perlllanently eflicn

cious as in any other· witness the Consolato del ~Inre, the 

RoUes of Oleron, amI the other commercial codes of the middle 

ages; and indeed the whole system of in tel'll a tiona I law, both public 

and pri\'ate, ill so far as it does not rest upon treaty 01' convention. 

11ut it would he an error to suppose that custom ceases to act 

when, 01' where, direct legislation comes into play. Ou the , 
cOlltrnry, custom, as the expression of will which has becn of some 

permanence, amI on that account may be assumed to be rational, 

precedes, 01' ought to precede, e\'cry special cnactment., just as 

it preceded enactments in general; amI it repeals enactments to 

ns great an extent as it dictates them. It is in this indirect 

nction, indeed, on posith'c law, that consuetude assumes a legis

lath'e charneter in advanced comlllllllities. 

V, 1'lLC means by ~cltich the mtional ~t'ill of tlte community is 

applied to lite special case, may be either spontalleollS, 01' by 

jlt1'isd ietioll. 

When the will of an autonomous comnlUllity is unambigu

ously declared, either by legislation 01' by consuetude, it is scarcely 

disputed except by lunatics anll criminals, and in tlH'il' cases it 

is enforced. But numerous cases occur in which it is not 

unambiguolls, anll these al'e met by jlll'isdiction. The relation 

between jurisdiction allcllegislntion has been already explainecl,l 

As the means of ascertaining the general will is the least alh-anced, 

the menns of applying it is, in organizell communities, the most 

1 Allte, 216. 
2D 

• 

• 
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n(h'ancell department of positive law, at tho stage of develop

ment which we have now reached. 

VI. The mccms by which the COl1WHtnity en/o/'ccs its ?'ational 

will. 

The community can govern itself only as an organism j and 

tIle more highly it is organized, the better will it enforce its own 

laws. 

The same principles which apply to the formation, the develop

ment, the ascertainment, and the expression of the mtioual will, 

apply to its enforcement. The community can be self-govel'lling 

only on the same condition on which it is self-legislating, viz., 

its acceptance of the Ol'ganic structure which springs from the 

natuml disparities of individual power and wisdom. A state 

which proclaims an artificial equality of citizens loosens the bonds 

of obedience, pamlyzcs the arm of cOlllUland, and t.Ul'l1S its arms 

against itR own life. It reduces its character, ill SllOl't, from that 
• 

of an finny to that of a mob, and bow incapable of self-control 

the best of mobs nre is It matter of commOll observation. 

Even as regards external defence, where there cnn be no sepa

ration Qf interests, the recent example of France aud Germany 

ought to convince the most incredulous of the impo

tence of Chaos to struggle with Kosmos. So closely, indeed, are 

the legislative amI cxecutive fUllctions bOlmd up togethcr, that 

. I believe therc is no hi<:.to:~icnl cxception to the rule that the 

stnte which lllal~es the best laws administers them best j and 

that e\'cry state ceases to be autarchous just in proportion as it 

ceases to be autonomous . 
• 

The question of the relative advantages of citizen and stand

ing armies is one which depends on special circumstances, 
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and does not, therefore, admit of any general solution. This, 

however, may be said alJsolutely, that a citizen army will be 

trustworthy only where the social organization is very high, aud 

where the national character is constitutionally dispassionate. 

It is plain, moreover, that if it is to execute the law, it can do 

so only on condition of its being entirely guided by, and mainly 

composed of, those Wl10 recognize it as their interest to obey the 

law. Order can be enforced only by those by whom it is 

accepted; and it is vain to hope that anarchical armies will 

protect civilization against anarchy. On the other hand, how

ever, it must not be forgotten that there is no better school of 

citizen discipline than the ranks of a disciplined army; and that, 

in states in which the national temperament warrants the ex

periment, ochlocratic evils may perhaps be obviated by a 

judicious application of a means by which they cannot be sup

pressed. With this view it is obvious that the first l'equisite of 

citizen armies is that the educated classes should accept the 

burden of serving, not as officers only, but as privates. The 

spectacle of obedience voluntarily rendered by their superiors, 

combined with t11e necessity of rendering it thelllseives, will im

press the first lessons of citizenship far more deeply than the 

discipline of the best mercenary army; and yet we have few 
• 

anarchists amongst our own soldiers 01' sailors In couutries in 

which thero is gl'eat disparity of wealth there might possibly 

be advantages l)oth to the community and themselves, if the 

great landowners and capitalists were to vohmteer not only to 

serve in, but to support, the forces which might be requisite for 

the administration of the law in their own districts, or even for 

the national defence. By thus worthily employing their wealth 
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they would fUl'Ilish the best, and only permanent, answm· to 

those who migllt be disposed to question their right to its re

tention, nnd reclaim for themselves the position of protectors of 

order by which their ancestors commemlcd themselves to the 

reverence unO. affectiou of the uation. 

• 

• 

• 

• 

• 

• 
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OF THE OBJECTS OF POSITIVE LAW . 
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CHAPTER I. 

OF TUE UI.TmATE OBJECT OF POSITIYE LAW. 

HE ultimatu object of positive law is identical with the 

pro:dmaw object of llaturalla.w, viz. liberty. 

But liberty being realizablo only by means of order, order is 

tIle proximate object of positive law, its object as such. 

CHAPTER II. 

OF TIlE PRIMARY AND SECO~DAnY ODJECTS OF POSITlVE LAW. 

(a) Pl'imm·y. Order, as we lmve just secn, is the lll'oximate, 

or immediate object of positive law the object ill virtue of 

wllich it is distinguished froUl, and subol:dinated to natural 

law, just as natural law was distinguished from, and subordi

nated to ethics in vhtue of it. .. narrower object, viz. liberty, 

when contrasted with the wider object of ethics, viz. perfection. 

But on turning from natural law in its relation to ethics, nnd 

regarding it 111 itself, we found that it sought realization of its 

object, not directly, but by means which became to it, as it 

were, a secondary object, and thnt this menus was order. 

Now in the like manuel', wIlen we contemplate positive law 

• 

• 
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no longer in its relations to natuml law, but ns a sepamte sub

ject, baving 0. special object of its own, we find thnt it sf;cks this 

object not directly, but by mcans, which menns thus become its 

secondill'Y object, or objects. 

(b) Scwnciary. 

The secondary objects of positive law nrc, the specific rules by 

wllich oreler is realized in the Val'jOllS I'elations in which lllllllal. 

beings stand to each other in 0. particular COllllll\luity, or in 

which states ~talld to each other in the community of nntions at 
, , 

0. gwen time, 
• 

My readers are no doubt aware that, in working out systems 

of nntuml law, it hns ueen usual to nttempt to determine the 

genernll'ules which natme, or expediency, is supposed tu point 

out for the guidance of legislntion, with reference to the val"ious 

relntions in Wllich humnn beings necessarily stand to each other, 

whether ns members of the family, the state, or whnt has been 

cnU~d the fedeml union of ch'i1ized nntions, The cultivation of 

nntuml law iu this positive directioll, proceeds on the nssump

tion that, as there arc certain fixed principles of nction which 
• 

nature and renson indicate, so thero nl'e certain fixed, 01' neces-

sarily recurring, circumstances and relntions, in which mankind 
• 

will always be called upon to act; nnd that, by applying 

the invUl'inble principles to these invariable conditiolls, a body 

of invariable rules applicable to the life of the family and of 

society, both within and without the st.nte, lllay be evolved. In 

nU the older writers, and in mnny of the moderns, we have thus 

what is called "a special pnrt of naturnl law:' in which is 

includea the natum! law of marriage, gunrdianship, suceessioll, 

contract-$, sale, and the like. Wolff's ~ystem, which Warllkonig 
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lllls characterized as ill[JCIIS 1111 it'fI"si juris natu1"(Ilis (01"})IIS,1 

cxtcnded to ninc Yols, quarto j and we all know what a ponderous 

mass of pondcroui-\ matter ruOcndorf accumulatcd. Now, I am 

far from denying the truth of the assumption that thcre are in

variablc social relatiuns, amI, to a limited cxtent, othcr extcmal 

circulllstances, which' are Yery litHe allcctcd by changes of 

timc p.nd placc j nor do I call in qucstiun the lSou1ll11lCSS of 
, 

thc rules which, on this assumption, have becn cvoh'cd by 

lllany industrious, and by sumc gifted men. The l'elations of 

the family, to a \'cry great cxtent, are fixed lloints. Thq idca 

of property, insepamulc 'from the consciousness of subjectivc 

existencc, involvcs proprietary relations j and from property 

result rights of gift., sale, atlll succession testate and intestatc. 

Human intercourse can be carded on, and the necessities of 

lllutual aid can be :;atisfiell, only by means of mutual obligations, 

which ill\'ol\'c multifarious relations dependcnt 011 good faith, 

It is possible, in all these cases, by a study of comparative 
, 

jurisprudence, and a c.areful application of the process of abstrac-

tion, to separatc the neccssary and invariable conditions of all 

society from thc accidental and variable cunditions of a pmti

cular society, and to resoh'c the questions arising out of the 

former, in accordance with the principles of natural law, apart 

from the latt~r, It is possible, by bringing our normal humanity 

face to fncc with these ill\'al'iable conditions, to discover the 

geuerallinc of cOlluucL which nut nrc indicates j and tlms a body 

of abstract positivc law, applicable to human society ill so far as 
, 

its cl)mlitiolls are unchangeable, lllay be built up, But though 

I do not question thc possibility of such a work) or its scientific 

1 D Z' t' .,., C Ulca 10, 1). -., 

, 

• 
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legitimacy, I do exceedingly question its utility, both for pmc

tical and speculative purposes. And I do so for this renson: In 

so far as the relations thus evolved are invariable, they 1nust 

recur in every positive system of law. If they Ol:e the relations 

of the family, or of the citizens of the state to each other, they 

will recur in every municillni system. If they arc the relations 

of the citizen to the sovereign power, they will recur in every 

system of public law, pl'operly so-called. If they are the rela

tions of state to state, they will recur in international law. In 

each of these cases, then, we shall have an oppOl'tunity of study

ing them in their propel' places, sometimes as jurists in the 
• 

Dal'l'OWer sense of that term, sometimes as politicians, and some-
o 

times ns political economists. It is impossible that we should 

fail to encollntel' them, because, ex ltY1Jotlwsi, their reCUlTence is 

necessary and invariable. 

Nor can I see any advantage which their study, when iso

lated, presents over their study in connection with conditions 

which may be accidental that is to say, which may be con

fined to one or more states, and one or mOl'e periods of his

tory or stages of development. The co-existence of accidental 

and ephemeral. with necessary and permanent relations in 

real life, is inevitable, because there must always be lleculi

arities belonging to every country, to every mce, and to every 

stage of development. A system of abstract law then, which 

applied the principles of naturnl law only to the l'elations of 

human life which are invariable, could scal'Cely admit of any 
• 

direct application to human affairs. Even as a guide to positive 

legislation for any actual living people, its utility would be very 

]jmited, even supposing it to be the result of a sufficiently wide 
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induction to entitle it to the universal character to which it laid 

claim. Such a suppositiou, moreover, can scarccly be entertained. 

The construction of a system of the kind in question, though 

not, as I have said, a theoretical, I hold to be pretty nearly a 

practical impossibility. Is it not one of the first lessons which 

histol", teaches, that what is cunfidently believcd to he necessary 

by one generation, the experience of the next shows to be 

Bccidental 1 There 0.1'0 certain relations, as I hnve said, to which 

this remark does not apply. But even these admittedly per

manent relntions are modified, in the forms which they assume, 

by the accidental conditions which accompany them, and which 

consequently determine the character of thc l)ositive laws by 

which they arc governed. Children must be bol'll helpless j aml 

their support amI education lies, ill the first instance, at the 

door of thosc WilO bring tIl em into the world. '1'0 this genoral 

rule of conduct, the general rule that we should follow natmc, 

Bnd tbe promptings of that nntural affection which the Greeks 

called UToP'(Il, taken along with the invRl'iable circumstances of 

lirth and helplessness, 110 doubt guide us. But n general rule 

of this kind does little morc, pmctically, tltnn to refer us back to 

the instincts of our nature; aud a knowledge of circumstances 

which are not invariable, is l'equisite to help us to auy rule of 0. 

more special kind. The kind of nourishment 01' education to be 

given, the length of time either is to be contiuued, whether and 

to what extent the duties of education and P1'otectioll 011 the one 

hand, and olJedience nod docility on the other, ought to be 

enforced; all the details, in short, of the relntion can he leal'llsd 

only when the specinl circmnstances of country, climate, stage 

of civilization, age, and social rank of the parties, and other 

• 
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so-called nccidents, nrc considered. If t.llCse nrc not tnken into 

nccount, nnturnl lnw will he violated by the very provisions 

which were devised for cnlTying it out. Accordingly we find 

thnt, whenevcr it hns been attempted to 'devel(lp n detniled 

system of natural law, it has invarinbly run into the municipal 

law of some particular country, or has horrowed accidental pro

visions from the lllunicipal laws of sevel'lll countries. If the 

writer was a Hutch civilian, his system wns '~'orkcd out in 

nccordance with the legnl relations of the lIlunicipal systems of 

Holland nnd of Rome the nr.cidentnl and the necessnry being 

scm'cely even attempted to lJl'l separnted. If he wns an English

man, the influence of t.lIC very specinl conditions of English life, 

nnd the very peculinr illfmlnr system of posith'e law ,~hich hnd 

grown out of these conditions, wns !tn'gely perceptible. In place 

of being a system uniycrsnlly npplicable to mnnkind in 0.11 times 

nnd places, it was a system for which the most thnt could he 

s~id wns that, if it hnd gone a little more into detail, it might 

hnve been applicable, for the time being, to England or to 

Holland. 'these considel'lltions explnin to us, I think, in no 

small degree, the disrepute into which the study of nnturnllaw 

ultimately fell, and may ser\'e as n wo.rning ngninst the repetition 

of attempts which, even in o.ble hnnds, were so bnrren of results. 

I entirely ngree with Dugnlel Stewart when he says that "nn 

abstract code of Inws is a thing equally lInphilosollhicnl in 

design, and useless in execution." 1 "11ether the principles on 

which snch systems profess to be constructed were adhercd to 

or violated, the failure was almost equally inevitnble. If they 

were nuhel'ed to if no relntions werc considered except those 

1 Collected Works, \'01. i. I" 187 • 
• 
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which really \\'ere universal, nlll! these wcre taken apart from 

tl10 specialties which always accOIl1l'any thcm in re:11 life, 

nothing was produced except a string uf the commonplaces of 

municipal. law, so obvious as to l'l'lllier their repet ilion tedious 

and unprofitable in the last degree, If, on the other haml, they 

were departed from, and the iIHluiry carried out into specialties 

which might give it SOllle value for a particular society at a par

ticular time, then a positive enol' was coulIllitt.ed, for rc1at ions 

which were peculiar and accillelltal were l'l'presented as universal 

ILIllI l)ermanent j and there was no sllIall danger of the rules 

really npplicallie to one class of relatiolls tieing thus illlliortcd 

into other relatiuns to which they hall no propel' application, 

The practical value of these systems was thus not only confined 

to the particular state, but stood almust ill, an in\'cr,:;e ratio to 

tlleir scientific accuracy, ami e\'cn til the gcneralizing capacities 

of their author:>. The 11l!tter the man and the work, in a scicll-

. tific sense nt least, the "'01'$0 t.he system. 

Influenced by these cl)nsidcmtions, when I trcated of the 

object.s of natural law, I contentel1 1J1yseU: for the most part, 

with presenting them in their widest gencmlity, without reference, 

otherwise than for purposes of illlistration, to the special rela

tions in which they seek their realization. In all the relations 

in which human beings can be placl1ll, liberty amI orller as the 

condition of liberty, are the objects which lJ:lhlre assigns to the 

science of jurisprudence, and thei3e objects she seeks as much 

and as constnntly whell the conditions which she offers arc the 

most ephemeral and accidentnl, as whell they are the most 

permanent and inevitable. This latter considemtioll, more 

especinlly. seems to me to furnish a practical reason· of a \'ery 

, 
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cogent kind, when we pass to the objects of positiYe law, for 

dealing with that depaltment of tIle science of jurisprudence in 

its integrity, and refraining from allY attempt, to distinguish be

tween its provisions which are permanent and those which are 

variable. What is called the special part of natural law, is 
• 

likewise the generall>art of positive law. The two subjects are 

not only intimately related they arc identical; as may be seen 

by comparing the beginuings of the chapters of any munjcipnl 

treatise in which the general maxims rclating to such subjects 

as malTiage, guardianship, contracts, and the like, are set forth, 

with the chapters on the saIlle subjects in such works as those 

of Pllffendorf or Rut.herford, or even in the works of such 

modern writers as Ahrens, Roder, or Trendelenburg. Now the 

practical effect of exhibiting the rules wllich govern the general 

and permanent relations of lnunanity as a portion of the system 

of natuml law, whilst the rules which goyern tIle special and 

transitory relations of lmmanity are not exbibited in any direct 

connection with natural law at all, is to lend to tbe inference 

that these latter relations are governed either by no principles 

wl18tever, or by other principles than those of natural law. And 

such is the inference which is actually drawu by tIle vast 

majority of practical lawyers.1 The geneml and unchangeable 

relations of human society, they say, are governed by the 

principles of natural law; the special and variable relations of 
• 

society are governed by the l)rinciples of expediency. But ex-

pediency, as I l)ave shown, has no principles of its own apart 

from tIle principles of nature. Either i~ is an organ for the dis-

1 And not by lawyers only, but by philosophers, os may be seen from Ganz's 
preface to Hegd's PMlosoplly of Hi$/oTlJ. Dohn's tl"llllsiation. p. xiv. 
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covery of nature's laws, in which case it tukes its plnce ns one 

of the secondary sources of natural law; or else it is merely 

another name for the indications afforded by renson and ex

perience, as to the special means best calculated, in special cir

clllllstances, to attain the objects of jurisprudence, in which case 

it takes its place amongst the sources of posith'e law. Now the 

?'Q[c which reason and experience play is the same in principle, 

whetIler the rules which they suggest have reference to relations 

and conditions which arc llcrmanent, 01' to those which arc 

transitory. The object of tIle special rules is the very snme as 

t11e object of the geneml rules, nameiy, to gi"e free scope to the 

normal impulses of our natme, under the conditi.ons in which it 

is brought ill contact with the actual world. 

I think I can illustmte this by a very simple example. The 

object of the law of marriage is tIle gmtification of t1lose im

pulses, pllysical, lllornl, intellectual, and religious, which lead to 

the cohabitation of persons of opposite sexes. Now, for the 

. nttainment of this object, expediency, that is to to say renson 

and experience, prescribe certain rules which arc general, be

cause they are applicable to circumstances whicll are permanent 

and universal; and other rules, which are special, because they 

are applicable to circumstnnces which nre tmnsitory, amI "cry 

frequently local. As examples of the general rules, I may men

tion those which prescribe that the matrimonial contrnct shall 

be entered into only by persons capable of consent-a. rule 

common to ell contmcts: only between persons WIIO have 

attained to the age of puberty: only between one male and one 

female at the same time: which limits it to persons not relnted 

to each other within certnin degrees, and tlle like. The specinl 
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rules are those which define the patrimonial relations of the 

parties: their respecti .... e oblif:,-ntiollS to the offspring of the mar

tiage: which prescribe the modes of celebration, that is to say, 

the manuer in which the existence of the contract may he 

proved in accordance with the social arrangements of the 

country in which it is alleged to haye been entered into: etc. 

To the latter class of rules obviously belong those which pre

vail amongst ourselves, to the effect that "habit allli rClmle," 

cc promise, 81tb. cop.," etc., provo marring<', wherens in England 

they are held to prove concubinage; and quite rightly, perhaps, 

in both countries, he cause the meaning of a fact not unfl'equently 

depends on, and consequently varies with, the customs of different 

countries. Now, the first class of rules are often incapable of 

receiving any definite interpretation without the nid of the 

second. The age of pul,erty, for example, vnries according to 

climate; and a very absurd anomaly exists ill our own law, from 

a rule dependent on the age wllich was specinl to southern 

climates being l'egnrded ns a rule which was general to man

kind. E"en where rules are lIot dependent 011 physical 

peculial'ities reSUlting from climate, 01' the like, it is often dim

cult tG say whether the 1'\\les which are in reality of the most 

geneml application, ttre altogether independent of the circulll

stances in which they generally come into operation. The rule 

which forbids pOlyglUllY is a rule of this class. Though not its 

only, one of its chief reasons ullquestionnbly is the equality of 

the sexes in point of numllel'S. Now, if that reason fail nl

togl:ltber, would the other reasons ill favour of it support oppositt1 

reasons against it which might possibly pl'ise? SUPpos9 ono 

man and twenty women cast on an island, without hope of eyer 

• 
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being restored to society. Their choice would lie between three 

COUl'ses 1st. They might adhere to Inonognmy, and allow their 

mce to become extinct after the first generation: 2nd. They 

might adhere to monogamy, and allow brothers and sisters of the 

full blood to malTy: or, 3d. By resorting to IJolygamy, they 

might avoid n nearer connection than between brothers nnd 

sisters of the half blood for one generation, afterwards l'e-estab

lishing mOlJogamy nnd the ordinary rules as to the forbidden 

degrees, The first course is that which they probably ought to 

adopt; but inasmuch ns polygamy is less revolting than incest 

the third course would cleady bo preferable to the secolld; 

and, in so far as the teaching of nnture. goes, a good deal might 

be said for it even as opposed to the fl~t. 

Now, if what we have been 1il the habit of l'egarding not only 

ns geneml, but as universal rules, thus lose their hold 011 nature 

when they cense to minister to her objects; and, c convcrso, rules 

wllich are exceptional nt the iligilest, and if adopted genemlly, 

\\'ou1l1 violate her behusts, are entitled to claim her sanction the 

moment tl1at it can be shewn that they really vindicate her 

objects, is it not obvious that the establishment of any perlllanent 

line of demarcation between these two classes of rules is 'llile 

effort; and that if, whilst we conIlect the geneml rules of positive 

law with the principles of lIatuml law, we sepamte the special 

rules of positive law from tllese principles, we tend to confirm 
• 

the popular error by which the latt.cr arc held not ouly to be 
• 

"ariable, but arbitl1lry 1 So greatly do I deprecate a result 

which would destroy the sanctity of IJositive law, that 1 should 

regard the possibility of its occurrcnce, apart from all risk of 

speculativc errors, as a sufficient grouud for adhering to the 
2E 
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bipartite division of the science of jurisprudence which we 

adopted in the outset, and maintaining, in its integrity, the dis

tinction between natural and positive law. 

Bnt it may seem that a third choice remains. Why, it 

may be said, should we not have a complete system of applied 

natural law, in the sense of a syst.em which takes cognizance of 

the special as well' as the general relations of humanity, and 

this, not inadvertently, 01' from any imperfection of executioll, 

but consciously and expressly 1 Now, to this idea, which 

seems to have been that which Puffendorf attempted to 

realize, apart from the practical difficulties which oppose its 

fulfilment, there is this very serious objection to its value if 

fuUilled, even for any particular comnllUlity, that the special 

relations of human life arc variable not in lliace only, but in 

time. Such a system, embracing, as it mu~t do, public law, 

private law, and economics, even if satisfactorily executed for the 

time being, would be like the catalogue of a library to which not 

only were new books being added, but from which old books 

were being dismissed. It would stnnd to a permar;.ent science of 

jurisprudence, al)solutely considered, in about the same relation 

in which the catalogue of a bookseller's shop, where a mpid sale 

was going Qn, might be supposed to bear to the literature of the 

past, the present, and the future. Even with reference to a 

particular time, it would be requisite that sllch a system should 

be a collection of all the positive laws existing in the world, a 

work, the ilTatiollnlity and inutility of which render the impos

sibility of it.s performance a subj~ct of rejoicing. 

In so far as such a work has any uses at all, they are attaind 

by a branch of study much cultivated abroad under the name of 

• 
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comparative legislation; a study which bas been chiefly carried 

out in the directions of criminal and mercantile In.w, but which 

admits of more general application. 

If n. science of npplied naturnllaw is to be attempted, then, 

there is no alternative but to draw tbe best line we can between 

relations and conditions of human life which are permanent, and 

those which are transitOlY. It is not n comse, as I have 

said, which we are bound to reject on absolute groundH, similar 

to those which forbid us to cut naturallnw through the middle 

by dividing rights and obligations into perfect and imperfect; 

but the praetical reasons which I have stated appear to me 

sufficient to warrant us in breaking with the tradition by which 

it has been sanctioned. As I presented the objects of natural 

law the ultimate objects of jurisprudence as a special science, 

--'without reference to the different character of the rela

tioils in which these objects are realized, so, ill ellumerating 
• 

the objects of positive law the proximate objects of jurisprud-

ence, ! shall abstain frol11 attempting to select finy of them as 

morc closely connected with natural law tllfin the others. 

General and special, permanent and trnnsitOlY, I regard them fi~ 

all, and all equally, seeking to give free scope to tIle nOInlul 

impulses of humanity, within the spheres which tIleY respec

tivelyembmce. 

The objects of positive law may he classified with reference 

either to the spheres within which they seek their realization, or 

to the forms in which they are manifested. 

From the former point of view two schemes of division llave 

been proposed, either of which is capable of being rendered 

exhaustive. 
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I. The first L'3 the Roman division which st.iU prevails generally 

in Em'ope into public law and private law. As the Romans 

llad formed no distinct conception of Inw without the State as a 

separate branch of science, these two divisions hnd l'Cference to 

national law alone. Public law (jus lJUblicmn) was, quod acl 

statm/t "ci Romana: spcctat. Private law (jus llrivatum) was, 

quod acl si1l9Ulol'1Wt 1ttilitaic1lt lJC1·tillet. 

Adhering to the principle of this scheme, and embracing under 

it the modern subject of intenmtionnllo.w, we should have

(1.) Public law 1vitltin tlte Slate, the staat.N·celtt of the Germans, 

. what we often loosely and inaccurately call constitlltionallaw. 

The object of public lnw, in this sense, is to regulate the 

relations of the State tQ the citizp.n, and of the citizen to the 

State, political, personal, and economical. 

(a) The first and most importa~t bronch of public law within 

the State, is that which Ims for its object to mensm'c the autono

mous power· of the community, by ascertaining its mtional will. 

It is this brnnch which determines the form of government,-
• 

wllich fixel:l the politicnl relation in which the various classes of 

citizens shall stand to the whole organism, thnt is, to the State, 

and to each other. Under tlus brnnch fall also the relations of 

the different members of a federal government to the central 

power, and to each other except in cases in which these relations 

are so loose as to entitle the Yari!)us states to be regarded ns 

independent communities, and the relations of dependencies 

and colonies to tIle dominant Stnte, 01' to the mother country. 

(b) The second brnnch of public law within the State, is that 

wllich regulates the individual r(\lations of the citizens to tlle 

State. Under it fall the regulation of the public service, 
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criminnl law, poor law, the government of the imbecile and 

insane, the rules of civillitigntion, and ccclesinsticallaw. 

(c) The third branch of public law within the State fixes and 

npportions taxation, and other pecuniary burdens, general and 

local 

(2.) Public law witltout tlte State, or the jus bltcr !IC1l{cs. 

(a) Pacific, 01' stationary relations of states to each other. 

(b) Hostile, 01' aggrcssive relations of statcs to each othcr. 

(3.) Private law wz1ltin tllC State, or lllunicipal law, i.t'. the 

relations of the citizen to the citizen. 

(a) The domestic relations, 01' relations of life in the family, 

n:l exhibited hy maniage, guardianship, &c., generally included 

under the law of status. 

(b) The social relations, 01' life in society as exhibitcd in sale; 

partnership, letting and hiring, &c., generally included uutier thc 

law of contract, 

(4.) Private l((w 1/Jitltollt tlte Slatc, 01' private inlcl'llationallaw, 

i.c. the 1'elations of the citizens of diflcl'ent statcs to each other. 

The object of this branch is to detcrmine the occasions on which 

justice l'equircs that the municipal law of one state should Ill.) 

recognized by the lllunicipallaw of another. 

II. The second scheme, which is more consistent with modc\'ll 

forms of thought, divides positive law into national and 

nationnl i nnd these again into public and private, thus:-

intcr-

• 

• 

1st. (a) National public law; and, 

(b) Natio~lUl pl'ivatc law. 

2ntl. (a) Intcrnational public law; and, 

(b) International private law. 

IlL In addition to this classification of the various branches 

• 

• 
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, 

, 

of positive law, arising from the domains which they severally 

embrace, there is auothm', derived from the various forms in 

which the rational will the SO\ll'ce of all positive law expresses 

itself: Seen from this point of view positive law is, 

(a) Common, 01' consuetudinary law (jus non scriptum), 

(b) Statute law (jus scriptum), 

(c) Codified law. 

(el) Treaty law, 

, 

(c) The received, or politically orthodox, interpretation of 

reveruClllaw. 

• 

• 
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CHAPTER III. 

CONCLUSION, 

OJ tlte conciliat01'Y relation in 1vl£ich tlte system oj positivc law 

wl£ich logically 1'CSltltS front thc principles oj .i,wiSZJ1'ltdcncc (1.8 

detcrminctl by natw'c, stmuls to tiLe pl'ogl'cssivc and e01!,scrvativc 

schools of l!:/t1'opcan politics, 

Knowing how widely I differ from revolutionary politicians in 

the results at which tbey arrive, both in thib ~ullnt.ry and abroad, 

it may possibly seem surprising that I should not have diffel'ed 

from them morc decidedly in the objects which they profess to 

seek, and that I should have permitted Ollr discussions to lead 

us into the train of tllOught which gavc rise to that historical 

watchword of disorder Libcl'tc, egalitc, !mte1'1tite! Thc coin

cidence, howc\'er, has neither been involuntary nor insensible 011 

my part; for far from wishing to stigmatize this much abused 

and justly dreaded formula, as 11cccssarily the war-cry of 

anarchy, and, as such, the justification of despotism, I am ready 

to accept it., when urged in accordance with nature's teaching, 

as the symbol of order and progress, It is for this renson that I 

have not only assented to the doctrines which it inculcates 

severally, to the fullest extcnt of their possiblc realization, but 
• 

thnt I venture, in conclusioll, to recognize them in their ominous 

conjunction, 
• 

Liberty, we have seen, is the special object of 0111' science, and 

inasmuch as the highest manifestations of liberty, so far from 

conflicting with, involve and necedsitate the highest manifesta-

• 
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tions of order, it is in the capacity of an apostle of order, anel as 

coming, so to speak, from the opposite camp, that I have avowed 

myself a claimant for the maximum of liberty. .. La politique 

mdicale," says M. Jules Simon," aspire a III pleine et pntiere 

possession de la liberte." 1 Had M. Jules Simon been en lJlcinc 

et enti~l'c posscssum dc la scw-ncc, 11e might, with equal confidence, 

have ascribed the same aspimtion to the opposite school, in so 

far as that school has any aspimtion at aU beyond the realization 
• 

of order for order's sake, and the impossible retention of the 

stattl~ qlt~. In so far as liberty is concerned, then, I am a radical 

as uncompromising as M. Jules Simon himself. 

Dt,t liberty not (lDly implies and necessitates, but allsolutely 

identifies itself with equality in the only sense ill which equality 

is anything ell3e than a longing for the impossible, begott.en of a 

sinful and ignoble "envying and grieving nt the good of our neigh

hours." Here, then, is the second a:;'l'iration of "the Revolu

tion" which, without being a revolutionist., I have adopted, in 

what I believe I have demonstrated to be the only sense in 

which it is not at once a folly and a crime. 

Thinl nnd lastly, as regards fraternity. In repudiating the 

llistinction between perfect and imperfect obligations, ill }lro

claiming the entire reciprocity of rights and duties, and in 

asserting the identit,y ill principle between justice and charity, 

I bave recognized fraternity to the fullest extent to \\'11ich it 

rIoes not conflict with the other two principles of liberty and 

equality, i.c. in which its realization is not forbidden by its 

encroachment either on subjective or object.ive rigllts, in which 

it would not be unjust even if it were not unreal. In identify-

1 La PolililJllC Iladicalc, p. 6, 
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ing the principle of fraternity with tlmt of guardianship, I ha\'e 

vindicated more specifically its relation to order, and restored 

their just importance to the long forgotten duties of paternal 

authority and filial obctlience. The principle of fraternity in 

this it.s wider and loftier concept.ion the c1'giinzandc gClIlcinsclwjt 

of the Germans, the societatis appctitlls of the ohler writers-is 

the instrument of Pl'ogl'OSS in which all our hopes must centre. 

Its proclamation was the secret of the marvellous success of 

Stoicism in Greece and Rome, and of Buddhism in the I~ast, 

and I entirely concur with au cIo,! uaut writer of our own llay in 

regarding its fuller inculcation as the characte1'istic peculiarity of 

the Ch1'istian, as opposed to the heathen conception of tho human 

relations.1 To recognize om dependence on, and our olJligations 

to our fellow-beings, is indeed only another form of rccognizin~ 

our dependence on God, and acknowledging the vanity and iv-· 

piety of that spirit of self-sufficiency which we have indicated 

as the most prominent blot on heathen ethics. 

Any separate discussion of the principle of fratel'llity, similar 

to that whieh we devoted to equality, would haye heen wholly 

superfluous in a work of which, from first to last., it has l,eell the 

key-note; and OIle of the express ohjects ofawhich has been to 

vindicate the pl'etensions of the positi\'e 01' active, as opposed to 

those of the negative 01' llassive school of j\i1'ispruticllce. If 

guardianship (vormmulsclUljt), in its widest sense, emhracing, that 

is to say, every expedient by which human beings, either by 

ncting or by abstaining from nction, by cOlllmandiug 01' obeying, 

by lending 01' following, by teaching 01' lea1'lling, can aid e,lch 
• 

other in attaining the objects for which life was given them, be, 

1 Ecce Ilomo, pp. 1 i5 nllll 1 ill. 

• 
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as is maintained by the writers whose views in this respect I 

have adopted, the whole end and object of positive law: then 

positive law in aU its branches, in aU the manifestations of order 

or of liberty which it calls forth, is neither more nor less than 0. 

realization of the principle of fraternity. 

So entirely, indeed, does each of the three principles in ques

tion involve the other two, that a system of jurisprudence which 

adopted fraternity or equality for its object-if logically de

veloped from the facts of nature would arrive at results wholly 

identical with those of one which set liberty befol'e it as its 

goal 

Then as to the practical meaus, the legislative mechanism, by 

which these great objects may be attained. It doe:; not belong 

to abstract science to investigate the positive provisions, either 
, 

for the internal organization of separate states, 01' for their 

external organization as 0. family of nations j and I have, conse

quently, declined to ent~r on partial discussions of these and 

the other objucts of positive law. But as principles of nature, 

and, as such, common to legislation as a whole, I have in wl){lt 

will be regarded as the libel'll.l direction- recognized not on 

grounds of expediency, but on the ground of right-the in

alienable sovereignty of the l'ationnl will; whilst, with a view 

to the ascertainment of that will and its enfol'cement when 

ascertained, without expressing my preference for anyone of the 

forms of legislation or government by which these objects can 

be shewn. to be attainable, I have not hesitated to repudiate 

democracy as the negation of government altogether, and as a 

form of existence in which it is impossible that the rational will 

of any community should be either ascertained or acted on. 
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Like most other words, democracy is 0. word to which several 

meanings have been attached. But in the only sense in which it 

does not identify itself with, or constitute an clement in,l some 

ofthe other, or rather, I ought to say, with some of the possible, 

forms of government, it may, in imitation of Hegel's celebrated 

definition of law, be defined as" the reign of absolute eCluality 

realized." It is in thi:! sense that it hovers before the imagina

tions of its worsllippers, and it is in this sellse that I have de

clared its realization to be forbidden by nature, and excluded 

from the object.s of jurisprudence. Implying, in this sense, as we 

luwe seen, an entire reversal of natural law, democracy ide!lti

fies itself with that condition of lawlessness 01' di:;organizati(lll, 

that non-political conditioll, which is known as anarchy; nnd we 

sliall approach to it more and more nearly only as the State 

approaches its dissolution. Democracy, or equality realized, is 

the antithesis of political life it is political denth and a death, 

moreover, from which history, so far as I know, tells of 110 re

surrection. 

It is true that in the state, as in the individual, death docs 

not mean annihilation. To us annihilation is inconceivable. 

"rtlether or not it be possible for the Author of being t.o bring 

being to a close, is a question we shall never answer. But that 

such an occurrence is unthinkable to us, we know ex peri men

tnlly,2 and unless \\'llere thought is hedged in by rival impossi

bilities, and a dictum of consciousness, ill so far as we arc COll-
• 

cerned, settles the question for practical purposes in, favour of 

one of them (as in the case of fl'ee-will),3 we mllst accept the 
• 

t Freemon's Grou:th of tlUJ English Constitution, p. 10, tl sq. 
, Hamilton, JlctalJh. ii. 405. 3 lb. Apllendix, 542 . 

• 
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limits of thought as the mcU!mre of reality. What we cannot 

think we TUust assume is not. There is, t.hen, no annihilation. 

The stnte, like other entities, both spiritual anI 1 material, in its 

ultimate elements, must continue to be. But that it slln11 con

tinue to be, by no means implies that it shall continue to be, or 

return to being, as a separate organism in time and place. 

Under othe~ conditions of existence, we must believe that the 

ideo. of the community, like the ideo. of each individual mcmber 

of it, will ultimately receive that perfect. realization which is and 

ever will be unattainable here. God will leave no idea finally 

unfulfilled. When we shall be capable of performing perfectly 

that 1/ service which is perfect freedom," we shall be free, as He 

whom we serve is free. Tho perfect relation of separate exist

ences will then be realized j but the Christian revelation ex-
• 

pressly shuts out the hope that eC),uality, in the sense in which 

fools contend for it on earth, shall exist even in Heaven.l Not 

in time only, but in ete1'l1ity we must believe that Olle star will 

still differ from another in glory.2 But. perfection docs not belong 

to this world j and 1/ here," conseC),uently, "we have 110 continuing 

city."s The continued existence of a state that has been sub-

jected to the solvent of aunt'chy will be no longer an organic 

existence. ·Its elements, like those of our own mortal being, 

alone will remain. The spirit which animated it-its idea will 

form a contribution to the political traditions of humanity. Its 

l)ody will subsist in the ihheritors of its physical life, in the chil

dren's children of those who were its citizens, though their blood 

should be as unrecognizabh~ as ·the dust of their fathers. The 
• 

1 Matt. v. 19; xi. 11; Luke vii. 28; 1 Cor. xv. 41; Ephcs. i. 21; iii. 10, &c. 
, 1 Cor. xv. 41. 3 Heb. xiii. 14. . 
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spirit of Phamicin, for ex<'tmple, lives in the mcrcantilc lnw nllll 

colOllinl system of the modcrll world. The body of Phomicia 

livcs ill the maritime llopulations of uoth sides of the Mediter-

1'3.ncan, and probably constitutes the best part of them. The 

spirit of Greece livcs in the spiritual life of mankiud. What has 

bccome of the lllatcrial life of Greece wc scarcely know. But 

this we kIlOW, that IlIH.ellicia, and her daughter Carthage after 

hcr, as political organisms, are as dead as Hannibal: that G reecc 

is as dead as Socrates j and that it is as unlikcly that either of 

thcm will come to life again as that IInnnibal or Socrates will 

rise from thc dead. 

It is trllc that the induction which scems to Wo.l11\nt om 

belief in political mortality i1; so llluch narrowcr t.han that 011 

wllic11 we asscrt the lIlortality of individuals, as scarcely to 

jt'.stify more than a lll'OhaLlc conclusion, But it is equally con

sistent, so far as it goes, for wlJether or not thore be an autoch

thonous race, there is 110 more an autochthonous state than 

therc is an autochthonous man . 
• 

Admitting, then, the mortality of thc hody politic nIllI the 

impossibility of its resuscitatiOlI, nIHI recognizing democracy, 

moreovcr, as n violation of the lnw of its life, nnll consequenlly 

as at nny I'ate one of thc processes hy which its dissolution will 

be inevitably accomplished, tIle question still remains, is this 

process, the nction of this political sol \"ent, incvitable? If the 

cycle mllst be accomplishcrl, is this necessarily its final stage and 

its llew point of departmc 1 If the State must die, must it 

llcccssarily die prematurely of this tcrrihle disease? M \\st it, 

ill the fulncss of material well-Leillg and progress, be tom in 

picces by such hideous paroxysms of sin and suffering? 01' may 
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not its life be indefinitely prolonged till, like the healthy imli

vidual body, it gently and almost imperceptibly gives place to 

younger and more vigorous organisms? 

It is at this point that my political creed sepamtes itself from 

the democratic-fatalism which cast so deep n shadow over the 

life, and finally clouded the intellect of my dear and gifted fdend 

M. Prevost-Pamelol, anel which still depresses so lllany of the 

best and bravest of his countrymen. That II. physicio.n in the 

midst of an epidemic which sets at defiance the utmost resources 

of the healing art, should feel os if all men were not only doomed 

to die, but to die of that particular plague, till at last he comes 

almost to persuade himself that it is no plague at all but the 

natural tel'lninntion to human life, is a perfectly intelligible state 

of feeling. AmI such was very much M. Prevost-Parada!'::! case. 

But docs it follow that his belief commends itself to other men, 

or tllat it woultl have commended itself to !tim in happier 

circumstances 1 It may be that disease is os inevitable as death, 

and most diseases in their ultimate forlll will produce death, but 

there arc very few discnsl's which, in their em'lier st4lgcs, are not 

more or less under }mman control, and llono certainly which a 

rn.tiounl being ought, (t lYl'iol'i, to accept as his doom. It is true 

tllnt ill accepting what I have cnUcd democratic-fatalism as bis 

ultimate political creed, M. Prcvost-Pal-ndol's patriotism lost 

nothing of its fiery zeaL To the last he wore himself out in con-
• 

tcndiug against what he regarde(l as inevitable, in attempt

ing to reconcile what he knew to be irreconcilable. Anarchy 01' 

despotism wel'C the horns of bis ncknowledged dilemma.; nnd 

that fOl'eign conquest must be the result of eithel' a.lternative 

was a subject on which he cherished no delusions; for fl'OlD 
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delusions of all kinds the intense honesty of llis nature recoiled 

with 0. furious antipathy which I scnrcoly eyer saw in the nature 

of nny ot.her man. And yet his position was essentially 11. falso 

one j for the hunesty with which he accepted his premises shut 
• 

him uut from the foregone conclusion which his patriotism im

posed on him, and he worked on fl. pl'oblelll confessedly insolu

ble. " On ne saumit donc trop Ie l'edil'e: Ill. Rcvolut.ion fl':l.n<;aise 

!\ foncM une societe, elle chel'che encore son gouvel'llemcllt."l 

These, and such as these, were his words. Now, to seck n 
• 

gOVCl'llDlent for n. democmtic society, on his own shewing. was 

like seeking 11. doctor for 0. dead man. If the doctor is til hc of 

any use, we must try to keep 11. spark of life in the mall till thc 

doctor comes to him j and beforc M. Pl'C\'ost-Pnradol went to 

seck for 11. government f01' l~rallce, he was bound to shew in the 

socict,y of Fmnce somc slumbcring embers of reVOl'cncc, order, 

and loyalty, which lmd survived thc l{e\'olution, on which 11. 

government could 1)e bllsed to provc in fuct that, fur as she had 

gono in that faml direction, Franco was not yet finally nud hope

lessly democratic. It is in this respect thnt M. Henan, as it 

seems to me, has become wisor than his friend, nnd wiser in his 

last than in his previous writings, from the terriblc teaching of 

recent evellts.2 

A state may no doubt play with democmcy, as a man lIlay play 

with n. guillotine. It is 0. dangerous sport, and onc in which I 

1 La France .I.Youtlclle, p. 296. 
S .. II y n cerde vicieux," ho snys, .. d N\'Cr qu'on pont rcfonncr les crrcurs 

d'nno opinioll incollYcrtis!llIblc ell prelllmt 8011 senl [JOillt (l'nppui I1lms 1'0l'illioll ., 
(La &forlll~, 11.26) ; nml fllrtilcr 011 he nsks, .. Quel cst pour III Frallce cc llcfllut 
favori, dont i1 i11l110rt, nvant tout qu'cUe so corrigo 1 C'cst Ie gout de 11\ 
democmtic slITlcrficirllc. LI\ democratic fait notre faiblcSilc militnire ct politiquc ; 

• 

• 
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grieve to "llillk that tl1ia country should have indulged so long. 

But sport, however objectionable, is one thing, and reality is an

other. So long as a ma.n's head is on his shoulders the mad

doc{;o!', with his strait-jacket, may do something, if not to cure 

him, at least to ke~p him in life. But 011ce liis head is off, it is 

the grave-digger that must be sent for; and the grave-digg('r 

will come sooner or Inter to the dead stnte like the dead man, as 

he came to Poland, and as he has come ahcady to two of the 

fairest provinces of what once was France. 

Now, though it may ue impossible to reverse the law of 

political mortality, or to bring states to life again after they are 
• 

dead, it apI'eoJ'S to me that by acccpting uS fixcd points the facts 

of nature in so far us they are known, tliose states which still 

live and breathe through the various organs of the body politic 

may do much to l,romote their indefinite longevity. If 1'enson is 

to have any influcnce in lmman affairs at all, the" search for a 

government," or, taking the matter from our point of view, the 

gradual development of the government which is rooted in 

tlleh' past, ought not for such statcs surely ~o be a hopcless 

task. 

}'or its accomplishment two requisites, the one social and the 

other political, seem alone to result from our inquirics. 

1. The socinlrcquisite is: The simultaneous abandonment of 

the claim for exclusiveness on tIle one hand, and equality on tlle 

other i and the fullest and freest acceptnnce of the duties of 

dIe fait notre ignorance, notre sottc \"nniM • • • Corrigeons.nous de In Mmo. 
cratio" (pp. 6~, 65). To?t. Rellnn it bos nt lnst become plnin thnt tbe option 

• 
for France lies between democracy nnd life i but tho cnrlier essnya wllich he lIns 
republislled shew thnt his recognition of tWs fnct came mnny months nfter M. Pre
\"ost·Pnradol's d\!ath. 
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mutual aid in the three directions pointed out l)y the naturnl 

relations of individuals, those, ,·iz., of parent!>, children, and 

bretlll"en. 

2. The political requisite not, probably, when following on 

the social one, of difficult attailllllent-is: The disco\"(;ry, or 

development, of a self-adjusting representative system, as uui

versal as is consistent with ordcr at the stage of progress 

which the community has reached as an autonomous society, 

and sufficiently equal to correspond to the substratulll of fact in 
• 

I'elation to which alone equality call be justly clainH'll, or 1'(>\"" 

mo.nently nsserteJ. 

There is 0. last consideration on which my rejection of demo

cratic-fatalism, in favour of 0. belief in the ultimate prevalence 

of political renson, is founded, which, I trust, our diRcrimi

lIating, though not on that account limited acceptance of the 

tllr(~e famous doctrines popularly ascribed to the Hc\"olution has 

enfol'ced, 1111ean t.he fundnmentnl rectitudc of hUlllan llhture. 

In the pel'sistent nd vocncy and partinl triumph of these doctrines, 

we haye lInd a memorable confirmation of the fnct that the grent 

}mman heart, eyen when it goes fatally astray, is 110t wholly in 

error. More than ever, indeed, it has been proved to us that the 

vulgar intelligence is incapable of distinction, impatient of 

anolysis, one-sided, nnd prone to exaggeration. More clearly than 

ever we have seen that the vulgar conscience, groping ill the 

dark without light, "aud staggering like a drunken man,"1 is 

readily led captive by vain hopes and still vaincr fenl's. Whcre 

the political ol'ganization of 1\ community unhappily is snch that 

the purifying aud moderating influences of its better spirits 

1 J b ., "3 "" o xu ..... _0. 
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are excluded or neutralized, its best impulses frequently 

become mere snares to error. But its erroTS. even then, how

ever fatal they may prove to it as a separate state,l are only 

distortions of the truth. and of that side of the truth, moreover. 

which for the time being had fallon out of sight. The maxim, 

CI follow nature," which our earlier investigations seemed to 

warrant, and which the history of ancient opinion sanctioned, 

derives additional confirmation from the fundamental righteous

ness which, amidst aU their o.berrntions. hns cho.racterized popular 

aspirations during the Inst eighty or a hundred years. Much as 

she hns suffered at the hands of her apostles, liberty 11ns generally 

been victorious over despotism. and in the Germanic nations at 

lenst she promises to maintain with anarchy a more than equal 

fight. The reflection is a consolatory one nt all times, and from 

all points of view. for in it rests our only rational hope. if not in 

t.he permanence of individual sto.tes. at lenst in the progress of 

humanity. Ultimately nature. whether right or wrong. will 

certainly prevail. for of her, with fp.r :;~'eator truth than Hobbes 

said of his Leviathan, we may say. non cst 210tcstas super terra1n 

qua: comparetZlr ci. But if nature, not uprooted, but purified, 

potoutio.ted, aull explained to herself, be not l\ trustworthy guido. 

if the 'Vox pOJmli. in the sense of the whole voice of l\ whole 

people organicn.lly uttered. be not o.t bottom also the Vox Dc-i, 

then there are but these o.ltornatives: either we must take refuge 

in dualism nnd content ourselves with the prospect of perpetual 

war, or else the future of Il. world which God has made must be 

nhandoned to Satan. and even war will become a dream. 

I II U\ FrnnCl'~" says !t. ReDnn, "expic Rujourd'bui II!. Rovolution i ellIS en 
recueillcrn peut./ltl'\! un jour 1($ fruits daus Ie sou\'euir reconUQiSsllnt des pcuplcs 
emlUlcipes. .. 1A r4orlllt. prcl'. xiii. 
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A nF.T.A ltll, ] 3]. 
J\bcrratitllls. theory of (lthiCliI ntlll 

politicnl, ].13. 
Ahrallllln IIno.l ~rosrs, i5. 
A bst nwt cllnecpt ion of \J~it)', 63. 
J\'~11INlli<! Qllestions, 11 a. ]].1. 
Ac.ulclllics, their relation to the St<>i.,s, 

])3. 
Ack~rl\lnnn, 28. 
Acollns, 1':lIlih" nl!rr(lts ~ollssenu's ,Ioc· 

trine of e'llIality, ala. 
J\ctions, nOlI<! of them in,liIfcrcnt, 253. 
Adnms, Charll's FI~lIIcis, c.lits his gnlllU· 

Iilther'lI work.., :$13. 
J\dIlIllS, ,John, did uot hold doctrinc of 

elllllllity, a13. 
Adlllll an,1 1';\'1', social nrrnngements in 

thdr tillle. 391. 
'AOld¢opa, lIlirllission of in r,'lSuistI'Y, 

,)., :;, 
__ Ill. 

Aditi, iI. 
J\g~rcbsic1ll, nlltllrnl ri~ht of, 332 ; I!on· 

delllnell by de faciO I'l'inciplc wh.'n 
self·contmdictol'Y, 334; unjllst if 
really destrlldh'lJ of life Ilr 1iI"'l't)' 
on the whole, 33-1 ; right of, hilI\' iiII' 

it jllstilie,; forcl', :135; peaceablc he· 
tween slIIlIlI statl·s. 3:16. 

Aglli, 59; = Ignis, i1. 
J\hrens. list of 1I'01'k~ Oil untllrallnw, '\ ; 

on lIegel, l!l; Oil chaml'h'r of I'\'il, 
22; 011 t1wol":,:h'al school, 2i ; wrill'l::! 
of t1lcologi";11 Sl'houl, 29: on stilt is· 
tics, 38; eriticislll of Knut, 2:15; 
following Ii: r,IIISI', r"jl!cts distinction 
bctwel'll \I.'rfc.·t IIn.1 illl!"'rf"ct ohli;.:n· 
tions, Z40; his ,I"drine of ,,'pllllity, 
313; p(Jsitioll with l'tofcrrl1"I' to elllllll. 
it)' illclltical with that of HOIISSClllI, 
311); man'cllllllll p0\,lIll1rity of his 
work, 320; nlh'l! to the e\'i1s of demo· 
crney, 321. 

Ahurn·MIIl~dn, i5. 
.Alabllster • .jj; .. Wbrcl of the \aw." 56. 
Alellill, 1 ]S. 
Alexander of I1aI1!5, 131. 

Alexander's eXlwllili(Jn to !l1Ilin, 5i. 
J\h'xllndria, Stoicism in, 124; ,Jews of, 

125. 
Alfred, killg, 1 ]8. 
All-tcriu, [,0; rule of Frenl'b in, 215. 
Alsaee, 345. S"e J\!{~n·ssioll. 
Amcrieall .. D"c\uTlltiulI of Inllepen,l. 

ellce," 3] 2, 313 ; I'"litit's, th,·ir errorM 
hl'J.,~1Il with presidency of Jcllcrson, 
39:!. 

Americlln Ilnllters, ]29. 
Anulytic jllstice delllllll.ls .nhsQlutc 

cquulity, :l:!5; is ,,'plulity before the 
III \\'-, 325. 

Analysi. 111111 synthesis, 5. Sec Anulytic 
J IIstice. 

Annrehy, cnuse of barbarism, 50. See 
Demucracy. 

AllaXII~IJTlIs, 100. 
AuuXitIlCI\I'S, 99. 
Animllls, ril-thts of, ] i2. 
Anllihillltillll, how far iml'lil',J in Nil" 

WIIII:l, S~; ahslJllltc unthinkllble, 4-13. 
Ans,·hll, SI., G6. 1:11. 
Anthuuy, St., ] :!9. 
Anthl'ol'ulnl!Y, [,:!; .. rh·lItal, 55; clnssi. 

cal, !J I; SllI'mitic 111111 Chri~tiun, 125. 
AnthropulIlurl'hblll, 19. 
Ap:lthy, S5. 
AI'"lIo, \\'ol'l'hil' of, Oi. 
Al'l'l'ol'l'illtioll, ] iO. 
Aptilw{" :11111 j(ll"lIlla .• , what, 229. 
A'(lliIlIlS. S"e ThullIas. 
A .... I,iull scllUlars, ]32. 
A rccsilns, 113. 
Argyll, Ihlke of, 2, ]i, 26, 3S. 
Aristoth·, 28, n. 52, !IS; 'I'lutt-,~ Pro· 

\'l'rlJs, 104; uut n "jlhliciuus utili· 
t:arinn," lOG; 1111 "u,IIl'1Il0Ili,t, ]Oi; 
mcunnlllics, 121 ; I'ulitics, 14:1; docs 
1I0t .liff"r frolll S.)cml<-s ill i,lentif\'· 

• 
iug jn.ticc nud t:\lIIrity, 268, 30:!; 
tlwory of justicc has fnlh'lI iuto COli· 

fll,ion, 321 ; dhlllllt confine pr()por· 
tion to I'llblic Law, 329; prefers 
positive to IIc~;utive duties, 367. 

, 
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Art or positive law, 6. 
Aryans believrll in beneficence of God, 

67; of Indin, 57; of Gre('ce, ib.; 
or Indo·Germanic mces, 56; Westrrll 
Asiatic, 74. 

Asceticism anll fanaticism, 128; reste!l 
on distinction of obligations, 225; 
not in accorllance with Cillistianity, 
368. 

Assent, ~eneml and special, 346. 
Athannslnn Creed, 61. 
Augustin, 13i, 2M, H. 
,h1stcrity no llnrt of Christianity, 368. 
Austin, 219. 
AvrdpKfca, 141. 
Authority alul obrllience, 440. 
Autonomy of human nllture, 30; 1m· 

man, speculnth'c grollllll for bclie\'
ing in, 43; history of opinion rrganl
ing, 45, clscq. ; I'Cnli7.ationof, hill!t.·red 
by dClDocmcy, 13·1; human, limita
tions of, 3U. 

Avrovo}£la. Sec Autonomy. 
Azazcl, or 8nt:ln, not the rival, but tllC 

scrvaut of GOII, 22. 

BACON, 31 ; ami Grotius, 133; Brew
ster on, 133. 

Bactm, i5. 
Balch on Cnh·inism, 301 ; on American 

Dcclllmtion of lncll!pl'llcirnee, 313. 
Bnll, John, first preache(l .. f!"ceciom and 

equality," 391. 
Bllrbarhm influences from within,50.209. 
Barbarillns, COTOClucst of, jllstitied by 

}!rinciplcs of positive school, 245. Sec 
Sayages. 

Barbnrism, 50. 
BllrbeymC', \IIulutifuI to Grotius, 256. 
Barrister requires more physicnl Ilower 

than blneksmith, 41 O. 
BnrtM\em)', 8t. Hilaire, 47, 88. 
Being nnd becoming, 18. 
Bench, Scob'h, 23. 
Bentham, 35; a hedonist, 107. 
Bequests, how lim:ted, 212. 
Bible, 126. 
mnck skin, 73. 
mnckic, 103, 107, 110. 
Blocknci!', Inw of, rests on de facto 

printi)lh., 203. 
Boethius, 11 i. 
Bmhmn, 60. 
Bmhm(l, Vishnn, nnll Sh'n, 7~. 
Brnhmnnns RlIlI Upnnishnds, 62. 
Brewster, Sir D:wul, ] 33, II. 
Uronll Chureh p'irtv, 12i. 
Brown, Dr. 'I'llomns, lirst Tl'jrcls dis

tinction between pcrfcct nnd illliler
feet obligations, 237. 

Buddho.'s own cree!!, 79; no levrllrr, 
88; protests nguillst exclush'cmess, 
100; hncl the conccption of eoslllo
politanism, 123. 

Bllllclhists not ntlwists, 47; thrir crcrd, 
77, 78; n\l1l1hers of. i7, i8, n., ct 
seq.; Budllbism nllli Christinnity, 8:1. 

BUllsen, ] 9, 25, 45, 52. 61, 61l, 75; 
,:oIl Chincsl', 89, 98 ; on Egyptinns; on 
Nemesis, ]03; on Ucformlltiun, ]36. 

Burdens, pnhlie, 211. 
Durkl', 194; bo\lls nil Inw to bl' dl'clnrn

tory, 200; nt tiM fnvours the Ite\'olu
tion, 233, 392. 

Hurtlouf, l~ngenc, i9. 
!lutler, Bishop, 115; throry of COII

science, 136, ct seq.; Hi. 

C,U,VIN, 390. 
Cuh'inislJI, its influence in promoting 

dClllocnlry, 301. 
Cnlll\,bcll, I.onl, 124. 
Cnmliclntl's, few for high nppoint

ments. 411. 
C:U1ol1 of IilUitlltioll of the historicnl 

method, 46; of nl'l'lit~ltion of hie
toricnl metholl, 48; ref-'nlnth'!' of np
plication of historicnll1lethod, 48. 

Carly\!', Hc\'olntilln, 57. 
CIL'Iuistry ,It'nlt with impcrfect ohlign

tions, 225; founde'!' by the Stoic!', 
225. 

Casl/s belli, whnt, 330. 
Cnto, Dionysius, 118. 
Cnllsation, 63. 
CnllSl', nnd tirst cnllse, 05. 
Cazl'nove, ] 8. 
Cultie mcr, whnt, 369; nrnr IUIlI 1\ 

free town, 370; \\"h"l1 pure incapnblu 
of self-/(o\'crnrnent, 3iO. 

Centralization ill U IIh·c1'!1it.y of Franco 
bns clllIsrtlllltcllcctllnlllRmlysis, 402. 

Cerlwrlls, 95. 
Chnlybwus rejects distinction betwl'rn 

purfect nUll imperCcct obligntions, 
2~O. 

Chnllce is mystery, 333. 
ClulIIe,·lIllr, I.ord, 23. 
Chnrity of the wisl', 229. -ChnrIc's II. pupil of I1obbe.q, 306. 
Chnllcrr, 11 S, 389. 
Chevnlier, Mi"lwl, 404. 
Chihl .. rights of, 171, 177. 
Chilll'Sl', 19, 89; I'lllitics, 110: wis,lolll 

sUllllllel1 11» hy IIUIlSCIl, 92; thdr 
sciences hlelltirlll with those of l-:lIro. 
~nlls, ]96; thdr S\"stClIIlI IHlfcrent 
from those of 1~lIrOJl':nlls, ] 96. 

Christ, 28; nccI'pts llOIlUlII low, 119. 
Sec Christillll IUld Christianity. 
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Christinn Fnthcm cllIlromonist.q, 107; 
nnthropology, 125; tellching Im~ scpn· 
mted JlIstice from IIIcr~y, 1I0t IIIcrcy 
from justir:c, 266. 

Christinnity, 30; contradictory tcnrh· 
ing of, 83; e\'okr:s nntlll'\', 128. 130; 
n:ltlll'lll, 138; neccssllry, 138; lIIust 
be monly not ousterc. 368; 1I0t tho 
work of tllI\ mnny, 359; holds out no 
hope of cCIIIII,lity, dthcr 311 cnrth 01' ill 
hCI\\'cn, 443. 

Chllrch nllli Aristotelinns, 131: since 
H"forlllution hilS not IIIllintniue<i its 
position, 135, 359; ilIon" intlucnccs 
wilhlirectl>·. 361; slIpernlltllmlllll'lIns 
by which It iutllleuces the "'i11, 3tH; 
nntuml UlI'lIns hy whidl it iulhll'ucl's 
the will, :163; "1'1'1'018 to lowcr c!nsSI's, 
364: exh'nt to wlllch it IIIny h'lIch 
Jlolitics. 3tH; 111115t incnlcllte po~i'i\'ll 
iluties, :l66. 

Chur"h of Irelanll. 212. 
Church, I'I'otestunt, ll,h'lIntagcs of, for 

politiclll pllrposes, :\66. 
Church, Homan Clltholic, its political 

inlhll;ncl', 366. 
Churches cndowcd 01111 lIucnJowc,l, 

360. 
Ciccro, 1, 9: II. 52: on ,\ ristolle, 106; 

illlll'ritc<i Stoicnl tm,litious, 113: IIU 

method, lla, 140; rcco),:lIisl's i,ll'n· 
tity of justj,~e our! chllrity, 261; 
holtls the IIn:ty uf the virtucs, 2i·l, 
292. 

CitizcII nrmy can he trusted ollly in 
cOlllmunities which rccognizc illt'. 
qllolity, 41 fr. 

Ch'jJ Inw, I Ill. 
Ch·iliz'ltion. df,'cts of, in incrl'llsin),: 

rights Ollllp0\\'l·rs. 20 I; not cause IIf 
incrllUllit), ·110; coua,'s s"paration of 
c1I1SSI'S, 411. 

ChL'IS, mirltll.,. 349; the sph,'rl' of action 
of the irlllil'irlual for Ihe lime IlI'ill:::, 
397; cnl'll rlcm:lnd>! (l l«'l':lrolte ~llu· 
cotion, :\97; \r':II'IIC,I, political nr,tion 
of, must be indirect, 405; 1111 citi· 
zens contoincll in (':ll'h IIIl1st he politi· 
cnlly dealt with liS ell'lIIl. 412. 

Clnsst's os opposcd to caslr's, their ob· 
ject, 396; IIIllh·itlulils pass from olle 
to nnother, 3!li. 

Cinssiclli nnthropolngy, 94. 
Classiliention hns limits in both tlirce· 

tions, 314; Otlol,tion of thc principle 
of, n confl'ssion of nec~s$\I'y iml'erlec. 
tiOIl I)f gOI'crlllnent, 412; rlol's Il'55 
injnstice thnn the wllnt of it, 413; 
politir'1I1 Com'5ponuents to ecunullli· 
c.L1 nUlt socirLl, H5. 

Clconthes onrl Z~no, 112. 
Clclllcnt of AI~x:lII,lrin, (l Stoic. 125; 

i,lclltity uf diville 01111 hlllulln Logos, 
127. 

CI"rgy, since TIr'formation. corrcspon,l 
to l'n'rlicant I"rinrs. 135; hllml'l'I'I',1 
hy s),mhoI5, 360; I'xamplc!! of h·nch· 
iug politi,'>! hy, :1!l5. 

CO, II'. primith'I', S. 
Voalilil,tl Illw. 438, 
Volr'rirlge. 43, 111. 
VUlI\m~rcilil cOIIr·n. 41 i, 
('ollllllon Inw, 438. 
l'lllllUionplllCI! pl'rsolls pro,hl('erl l,y 

1'01'111111' houks. 3SU. 
COlli ilion Sl'uSl~ of mllukill,l, r",~o:::lIizc,1 

loy 'l'holllllsius 115 basis uf 11111111111 lilli', 
22i; tCC()~1I ill'S nl"Cl'S-1\:l ry sU\'l·rt·ign tv 
of the mtinllill will, a:,o. . 

COlillIIUIH', !iI. 
CUlllmulli ti.,s, the 1II0st high I y o"!,~luiz'" I 

will prllllll"e hc>;t lilli'S, IIn,1 l·lI.i'I"'l· 
th~1II hcst, 41 S. 

COlllpllrntil'C philulogy, 6S. S"e )1,,)( 
Mi.iller. 

('olllpul,ion of ('rimilml iIlUSUI'Y, 2,16. 
('ullelllsiulI, 4:18. 
('011 fr'lI"ioll, 1 as. 
1.'011 fndus, 2!!, S9: his e\'l'l',1 s,,1 f, fI"'I" 

lal iun, !la, 
('ullrJlwl'illg nnthlll, law of, ho\\' it lIIay 

become law "f r'IIIlIjUCrcrl, 3H. 
l'otHtlU":it, right of. :iPC ,\ggn'ssiol1; tH 

whnt cx!ellt ill\'uh'cll ill illcn "f 
liherty, 332; uf HIIIIIIIII Empirc hy 
hnrlrariaus II 1~'1I1 ~II""I'S'. 33. ; Wlh'lI 
it .i1l,~iIi,'s usc of fore,', 3:15; 1'011111' 
ulry, 3:15; mlly gh'c fn,e,lom 111,,1 
llO\\'l'r, :H i. 

l'onsci"lIcr', jll(lgc IIlllst not r'unsllit ill 
I.rill"s, 211;: is montl r'onsciollsn~s~, 
145; 111",1<-1'11 tlwory of. in l!"otlllllll, 
145; lI11t II Sl'p:trottc faenlty. 145; in 
II'llIIt SI'USP II ,lirr'd 1,,·I·e1l1tion. U!l : 
de\·el0l'" ... nlof, 149: Trl'llIlr'lcaLllr~'s 
tlll'oryol~ 1[,2, 154: Gmnt'~ tlll'or\' III, 
155. .. 

('onscioll~!ress os 0 wltoll', 1,13. 
Clllls~nt the only sonre" of go\·ernmenl. 

308; I'onstl'llctil·.·. hy CIIIIIIIII'I't"I na· 
tiun. 3~5; hy p"tir·nl. illfllnt, imbecile, 
IIn,ll·rilllinal. :146. 

COII.mf(//" rlrL 1//(/"". 011 instillu·c of con· 
slIetll.li lIary It'),:islallllll, ,IIi. 

('UIISUllllio l'hilosoplti:e, II S. 
Cunst",tll,le, 5: hoI\' il clf,'ct.q rlire"t 

lr'gisilltioll, 41 i; meons of dcclllrin!! 
rutionlll will, Hi. 

Cuntinental Unh'crsities, 1. SC~ t'lli. 
• vcrslt , . . ' 
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Contract, law of, 437 j primitivl!, 8. 
Com·law lI'a~U\', 113. 
Cosmololrr, 98. 
CoslIlopubtnnislll, I 23. S~o Socrates, 

Stoics, Blllhlhist.~. 
Cosmos. Se~ Kusmos. 
Coulllnges, !It. de. 29. 
Cousin, 167 ; criticism of, Smith's doc· 

trinl! of pl'!l)lerty. 2lD j distingnishes 
betwccn j:ls~icc lIIlll chnrity, 251; 
sen!!lIt1list philosophy 'luotc,l, 255 j 

mnintllins duties without rights, 1I0t 
right.~ without ,III ties, 258, 293. . 

Cretltor, clllU'IIct,!r ul~ is crentnrc's men· 
Slife of Ill'rfection, 16. 

Creed, ccntml of 11IIIuauit\·, 5·1; scc 
AutonolllY, necessity in Church, 360. 

CI'iminal, lillI'S, IS9 j IIIW, theory of, 
nccor,lbg to pl'illcil'h'g of po~itil'c 
school, 2·15 j hi!:h"I' nlltlll'c consents 
to pnnishmcnt, 24G; his own helll'lit 
ohj"ct of l'unisluncnt, :!4G; COIIstI'llC' 
th'c nssent to pUllishment, 3lG. 

Crolllwcll, G5, 
Custom, c!lrliest form of legislation, 

4Ii. 
Cyr.:l!uics, 1 H. 

Aalp.wp, 25. 
D'Alemhcrt, 312 . 
Dallte, 25 j .. ~Ionnrch," 305; hch! 

doctrinc of pl'oportioll, 328. 
Dnrll'in, 50. 
Daughtel', 69. 
Denth, II l'i~ht, 1I1D ; ..,f state, 110 resur· 

rection IYUln, H2; of ~tl\tc, docs nut 
mellll nnnihilatioll, .f.I3, 

Decisions, cannot be two in Sllmc Cn.~l', 
19i. 

Declaratory chnracter of nll In\l', 199. 
Deer forests, 210, . 
De Jilcto )ll'inciplr, 1 SO, 202; tIll.' 

nnswcr to politll-nl flltalism, 386. 
De Finihns. ~~c Cict·I'O. 
Dcfinitions III1,t DiI'i~ions, 1. 
DI!J);cncmcy, pre.historic, ,19, 
Deity, 16. 
D"mocnu'y, GO; plnys ill to the hnn.ts 

of <I1'sl,utism, 3fJti; in Alhl'IIS, IIwallt 
ohcdicncl'to Pcricles, 38i; ticlillitillll 
of, 4-12; is it the lI"ccss:lry ,Icath of 
thl' stnh', 442; I'clllllliate<i as hlclltical 
with IIn:lrdlY, H2, 445 i stutes may 
tllllY with, Hi, 

Democratic fallllism r<'jcl'tt!(1 ns a \Ioliti. 
cnl eree,l, 445 ; soddy dol'S 1I0t ndmit 
of b'O\'crllllll!nt, H6 ; ultimllte groulill 
for rcjl'ction of, -U8. 

Delllocrats of the !tu\'olutioll, 312. 

Denis, St., the type of nil idenl demo· 
cratic society, 386. 

Delltist ha.sgcllcralnsscllt ofl'ntient, 3·1 G, 
Dcscnrtcs, 32. 
Despotism, the lo),'ic.'11 result of Hob· 

bes's systl'ln, 30"' i results from dClllo, 
eru.cy, 446. 

Dc Tocquc\'iI\e, France before the Re· 
volution, 233, 40". 

DU\'elopmcnt, of conscience, 149; right 
to conllitions of, 1 i3. 

De\'iIIe Clairc, 401. 
lJ IUlllulln )Ind am, 18. 
I>i~l'rot, 312. 
lJlll'crl!ncc of nbility, eiTcct.q of, on II. 

fllrmer nml II ploughmun, no. 
Digl'st, 0, 
~lKalop, 121. 
AlKa/op iitapciL'ITu;/w, oll(.Ilop OlOpOWTlKOV, 

328. 
Dionyslls, Di. 
Dirl·,-t rC\'ch,tioll, !:!4, 
Disciplilll!, IIII'un5 \'ollllltnry nccl')It:mce 

of IIIW, 3i2 i 1IIIII(ht by IIrrange
IIIcnts IIf Imtllre, 3i2 i first lessOIl of 
tlOlitics, 3i3. 

Distinctions, II'urnc<i, makc too mnn\', 
vlIl),'ar, mnkc too fl'w, 229 i soci!;I, 
fl'st on iJlllh-hlual <iill'cl'I'II""S, :310. 

Dh'ision, Ul\,ilill'S. 10; Gnins's, 11; 
1II001erll, 1 I i of et hit'al hislor}' of • 
Grecce, 101 i of objccts of )Iosith'c 
IIIII', 435. 

Dog. rights uf, I i2. 
DOlIlI'stic relatiolls, Hi. 
lJonal,lson, 29, 10:3, I :!G. 
lJ')ric It·gisla tinn, 100, 
.. Drifting," t",lIlcnc), of highcr class!!l! 

towllrds, 384. 
Dllalism, 1 i, 02, 450. 
Dnhitar, 6D. 
DIIIII!IS a!o"~ih,,s intdlectllnt IlIIlt 1\10ml 

Ilec!\llcn~c in Fl'llnce to loss of nllcient 
tin h-c1'>Ii t i,'s, ,102. 

Dnties, slIhjccth'l', corrl'sponds to l'ight.~, 
166; sul\jel'lh-c nllli ohjective, nllt 
opl'0~ed, IS:S; ohjm:th'I!, rCI'l'lIle<l loy 
1I11tllrc, correspolulinlt to s!ll~kcth'c 
dlltil!s, ISS i M. COllsin l",lil!\"',1 ill 
tIll'III, 225; HUlIIlIn l·lIlholi.: CJIIII'\:h 
IlI!hl thcm, 25~; IInilah'llIl l:it"i<-s in
consistcnt in their doctrines I\·!::nl'll. 
ing thelll, 25-1, 

Duty to ollrsch'l!s, what it in\-o!\'Cs, 16G. 

I~ASTp.IlX, or lIulinn An'nns, 6n. 
Economy, nntllml lnw' hlt'II1 of, 206; 

Jloliticnl, n S<=iCIICC of IIntl\re, 214; 
n<lvlllltn!:cs derived from teaching of, 
3ii. 
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Editors in plly of booksellers. 3i9. 
Education. right to. IH ; compulsory. 

li5 ; high.!r disre:.:nnled in d"lIIo, 
cmtic countries. 20S; lUltl autono· 
mous power do not III ways corn'spond. 
370; rc~ulting ill disciplilll! al"II" has 

llolitical mlllc. 3il; obetlicllce, lirst 
CSBon of politiclIl. 3i::!; pulitical. 

Clillnot now be lIuulc cOllll'ul.ory in 
this cUllntJ·y ns condilion of slIll"nlgl'. 
3i5; political. ought to corresl'OIlt1 
to rt!sponslhilitil'S, 3i5; political in· 
: 'l~lIce of. 360; in"rt!ascs mther than 
diminishes II11tll1111 disparities. ·IO!'). 

Ego. source of rights. 26; IIll'II~lIrt!tl hy 
power of se\,lImte existence, HiS, 

E"ypt. 51l, 
.EFedol1l1 system lIlllst tuke coguiumcl! 

of ,lillcrcllces. ·116. 
Elizllbet II. Queen. lIS. 
};mpirit!alllll'lhtlll. = ljlilitnrinnism. 3il. 
Enllt,tlllent. hUllllln. 6; cnllM'S ur its 

imp.'rfct'liull. i. :lll. 
Encyclupll!Ilili in Cuntincn tnl U nh·cr· 

silies. 1. 
Englall,l hns 111111 gr~nt lIIullidl',,1 

IlIw)'I'rs. 123; hus h",1 no scienlitic 
jlll'ists. 123. 

ElIglish jllrists contl1lst unfayolII'abh' 
with schoulllll'u. 133. • 

English. their shallu\I' cOII"I'ptious uf 
jurisprllll,'uc.'. 1:\3; fillse .lisl ind 11111 
between IIIII' Illltl '·lluily. 2in; why 
lIlore COnscl"\'lIth'e thlln S,·utch. :lu;;. 

EnthusiaslIl. dllll1lcterislic of TUJ'ani"n 
relil.'iolls, so. 

Epicteills. lilll'l-ty the object of his 
et hit!nl sl·sklll. 283. 

• 
Epicnreans. 11 2, 1 H. 
1~lln:llity 1I11t! ilu·'lnulity. what rights 

1II1t1 rt!sl'ollsi1.il i I it·s tlwy i 1111'1 y. :!!lj : 
nbsulutl'. histury "I' Ih~ ,Iodrilll' uf. 
2!JS ; III"ulnll'. as n I'r .. h'~t u).:aill~t 
lIuthnrity. 300; n"solut,· t1uctrill~ "r. , 
by the .It'sUiIS. aO\: ,loctrill" "I', 
corner·stune uf 11 "blll's's ,;,·slt·lII. :In:!; 
Spino?;l's .Ioctl·ill~ of, aO'n; l;uisscl·.'1 
criticism of. 30i; as.~ertiou uf. ill 
J\meril!an .. D"danttiuu of lIul"l'ellli, 
ellcl· ... 312; nuthiug.l<lII,· hy 1-'r"II,·h. 
men to stn'lI"tlll'u al'''nllll'lIt fllr ~ ~ . 
sine(' HOIlssenll's tillie, 31:1 ; Ah""II~'s 
t\octrillt! of. 313; I'hYhicul. psychu. 
10git!lIl. nml lIl\'t"l'hy~i'!IlI. 3].1; 
• \hrtns·s argulllent ror. cllllfulIIlIls 
g~lIml 111111 species. 316; ,-" fnut:tions 
lIc1d hy Ahrens. 320; herore tlae IIIII'. 
only sensu in which c'lnality is illl'ol, 
"cll ill liu.!rty. 322. a2! ; hefurt! tho 
lllw is aUlllytic justice, 325 j -\ "is. 

• 

totlt,'s dul'lrille of. 32i, 329: just in 
lilll·. only when true illliLCt. aa:!; huw 
lIIult'rstuo,1 hy the I"mlers lint! rul· 
10w'!I'li lIf tIll! UCI'ullllioll, 30a; will 
nut ,'xist iu IWlIycn • .j·la. 

Equ!llizution, untcry for hill.lt'rs econo· 
micnl reforms. 1 SO. 

Equity. English. 0 ; I'r:ctol'iall. !l ; llis· 
pens:ltiunuf. hy jntl;;.·. 21 S. 2:!!J; falso 
distillctillll betll"·I'II. nil" lull'. :!ili. 

Enurs arisillg fl'ulII crl'llnl'uns I'oncl'p' 
tiulls uf jnsticl·. :!i5; reflltet! hy 
heing tlllce,l til tladr funllinill·heu,t. 
300. :O;ce A 111'1'111 I ium;. 

EI."killl'. uf Linlnllll'lI. 1 :lS, fuith nn 
et"rlml I','ulily; hh'lIlitil's III1'r"y l\Ihl 
jnsticc. 2thi; Gu,l's I"'ulings with 
IIlIIn Ill'\! elhlt'ntiunal, as::. 

Et hi"alan.1 I'l)lilic<1I \,r.·",·,I.·,1 physil'al 
SCi,·IICI'. !Is ~ sy~tl'I1l., workell ont into 
!'liles Ilf cOlllluct. :!~.1. 

Ellail's :11111 jnrbpl'll.\'·III·e. 1'"Ialinll I,,·· 
h\'\~l"I1, :li!' i in what !'\lollS!! l'U-cxtl"U" 
SII'," ·)S~) . ,-'- .. 

Elhj,·s. :-; j,oulllnl·hi:t1l " .• ~I"IS(' iu whi"h 
l1sl·,I, :!Su; tc:u'}II"S J'l"lIl"lrtiult, :!S:l; 
sellse ill which its ohje"l is libel'l~, 
!.i:.!S. 

EII.\:~lIInllislll. 3:'; wlaat. 110. 
EI't'IIIS 1"'\'I'nl prillcil'lt·S. 1:;0. 
1':"itlt'lll'e, lall's uf. ·IS. 
1.'\'1'1 ,',) • t -_. 

Examiuatiolls. ] ill. 
Ex ... ·l'tinllal worklll,'n. tlll'ir fllndioll in 

tIlt! l'ollllUuuit \", :j~}S; .1,'1',\"1' lUI ai,i 
• 

frum 11I"I'Clllllil" pr .. ss. atl!l; IJtIl~t be 
Sl't apalt, an:). 

Ex .. han:;,· uf \,,,lili"al s,'nlimcuts in 
111","'1'11 cUllllllllnili,·s. :\;; I. 

Exdllsit·I'II.·.,s. Si. luO. :I!t;), 
EX""UliulI. u. 
Exbt.·Il,·e mllst \,reel'tle .ll'lh·ily. ·1:1, 

F.\C:T of h"iug iu\"oh"t'S ri~llt til 1,,\ 1l;; ; 
lIlI,1 nil ~lIh""III"nt riohl.~. IuS. d s,"J. 

}o',u'u!('s, what, ~:!t). 
F:II'lIl1y Ill' I,lli'. 5. 
Faith. l:li. 
F:IIllilil's I'nn tlisl'l'lIsc with c1assil;c,l· 

li'lIl. ·11:1. 
Falla.'r. IIIlIlh,'r. &c. Sallscrit meaning 

or, ti7, ,.f .'t('l/, 

FalJu-rs, 1 :!ti. 
F,·rgll,""u. AtI,lIn. ·10 . 
F.·\\, 1I1I1'lI~'s ]"",1 lIIany. !lSi; always 

r,:llili.· n,h'IlUI'il1~ W:l\'l'S, :l~9. 
Ficlal,'. thl' yuunger r'j.· ... s .lislindi"11 

lll'lll""'11 l",rf""1 nnll illl/,erf,.,.t uhli;:oI' 
ti,·ns. :!,10; the cider [HI \l'rcll to Knnt • 
210 • 

• 



• 

458 INDEX. 

Filinl obetlicnee, 440. 
Fllltt, 110 perfect obligations, 241. 
.. l~lcsh," 11 O. 
"}<'ollow nlltmr," 34; lloetrinc com

mon to mankinll, 43, 45; Stoics hml 
no claim to originnting mnxim, 113, 
143. St'e "(vwO, UEIlI/TOV. 

l~orbeR, the HI!v. G. II., 127. 
Io'orcl', the root of Inw, Ii, = lifc = ego, 

168; or powl'r, telll RlIII nppnrmlt, 3·13. 
France, 51, :H5; hils become less nu

tonomous, 371 ; nllli Germnuy, their 
relnth'e positillns the result of tho 
llrescnre Ilntl nbsence of n scicntilic 
profrssorilltl', 400; poverty of eminellt 
IIIt'lI ill, 401 ; vAliquishel1 hy sch'lIce, 
401 ; osl'illlltl·s betwcell ClltholicislIl 
Rllli !Icmocl':lcy, 404 j i"rln/ce 1101t1'cllc, 
446. 

Pl'l\nkfort pnrliAlllent of prof~ss':lrs, 405. 
l~mternity Il doctrine which ncl~ both 

WAYS, 393; sl:[lnmte iliscussions nf, 
lICt·I\1CS.Q, 440; principle of, t·ml. meet! 
in gunrdiAnship, H 1. 

Frederick the Grent, 233. 
Freellol11, 19, the Objl·ct of jurispnul

ence, sre lilll·rty j the COIlilitiulI of 
llositive lAw, 3U; nllli I,ower 1II11y 
COllie f,'olll sulojection, 347. 

Free tnult·, Iloctr:lle of, 1I0t of popular 
ol'igin, 394. 

GAlUS, tlh'ision of la\\', 11. 
Garutmat, 59. 
Galhiis, 76. 
OUUllt, John of, 389. 
Gemrtl, follower of rhomnsius, 231. 
(lcrmllny, ~(l : 111111 1-'l1Ill1'C, their rcIAth'(! 

llOsition, 400 j lellrnl'll prcs.~ in, 3;9. 
See Ag:.'1'I.ssion, IlIItl Alsace. 

mllbon, 11;. 
ntmlstol\l', 102. 
Gnonll', 104. 
Gnllstics h~hl identity of the "irtucs, . ~- . _1'1. 

l'vwO, Urlll/TaV, iu S:lIIscrit, i2; "(vwO, 
urllllrlw, ill Chinn, !II ; 'j·y':;:O, ufauTov, 
histllrh,nl ori:.-ill of ill Gtel'CC, 104; 
sni,lloy lil'l.'I·1 to lul\'c bcelllirst bri\'CIl 
to the Grct!ks, 267. 

rVwJ.L'I. SCt! n 1I1l1ll!!. 
(1obiucnll, Cunllt, 61, i5. 
Gotl, l'~rsollnl, = l'rilllllf\' source of 

IIl1tllmllllw, 16: cOliscioli.q, 20; itlt'l\ of, 
1i9; GOII'II will Rlllimomlity ilh·uticnl, 
161 ; rights hll\'I' 110 mlitlit\· 1Il,,'lIillfit, 
169 j ICII\'1'5 no itlelL IIl1fllllilicll; H3. 

Oood nllllllscfnl, 108. 
Gould, Mr., rcport on illlitlslrilli 

clnsses iu Swit%urlllllll, .JOS. 

Government, scnrch for, ill vnin in de· 
mocmtic society, H8. 

Gmce nllt! IIllture, 136 . 
Gruut, Sir Alexander's, Aristotle, 41 j on 

snvnges, 50, 98; thl'Ce ems of ethicnl 
llistory of Greece, 101 j "tloctrine of 
the IIICIIU," 105 j 011 tI follow lIature," 
115; thl'ory of conRcicuce, 155 j criti· 
cism of Blltil'r, 158. 

Greece, 94 ; ns IlI1 org-.lIIislll, isllclltl, ,1401. 
Gren",ln. Sce SlIuez. 
Oros·tetc, or Greu'lhead, 390, 
Orotii, Gul. brother of Hugo, I~lIcheir., 

10, 39, 226. 
Orotius, Hllgo, 111.1,123, 185, 201 j his 

merits, relllllllli prctt·"tlcll, 13~. 
OUllrdillllship. IIl1tuml fonn,latioll 111111 

limits of, 1;9; ceutl'lIl illen of Posi
tivc School, 243; its nl'\Ilimltion to 
exlt·tllIIl politics, 245; lHllbruces fra
terllity, .u 1. 

Guillotine, 51, H7. 
GUlllllillg, fullo\\'t'r of Tholllnsius, 231. 
Outhrie's Sll\'iguy, 36. 

H.\I.I.AM 011 eccll'sinstical jur~8ts, 129. 
HlImilton, Sir WiIIillln, ·10, U3; Inws 

of pn\'1'iimony aull illtegrity, 151, IS·I. 
Hnl'\lillcs.q, 35. 
11111'1 y, MIIIIIIIlI of Bllthlhislll, -17. 
lIcllonism 111111 l~uII(clllonism, 35; ,\ris· 

totle 110 hedoubt, 107. 
Ilegcl, ,It!linition of lIatuml IIIW, 2, )I), 

22, 31l, i 4 ; rl~ects distinction bl·tweeU 
perfect 111111 imperfect obli;':lItions, 
240; opposell to ellllniity, 357. 

11 cgelitinislII, 19. 
lIell 1111'.1 pllrgntor~', belief ill, dcpen,ls 

Oil climAte, 85, Sll. 
Ht!lwtills, 312. 
Henry 11 \., 391. 
HemclitllH, 99. 
Hemltlry, 195. 
Heresies, tlwir ~lllltce, 142. 
I1t'rlllits nnd Anchorites, 128 . 
lICSiOlI, 103. 
11 i 1111 II trillit\', i4. • 
llistoriclIl lIIethod, 36: objections to, 

3i j t'llIlOIl of Iilllitlltioll of, 46 j nl" 
)lliclItion of, 48; tcb'lllnti\·c cnlloll~ 
fur Ill'pliclItioll of, -18; illlpohmt 
Aj.'llillst doctl'ille of IIbSllllltc cquality, 
299. 

lIistoriclIlI, fnlse doctrine of intcl'\'cn
tion how lIIw-olllltt·,1 for, 223. 

History, of opinioll with reference to 
IIl1toIlOIll)". ·Hi; of IIIRllkirlllllot dh'isi
hIe into epochA, 21l;; rel'Ullilltl'S tlne
trillc of Ilbsoilltc C11lUuity, 299. Sec 
llbtoricn.l lllct\t<Kl 
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lIobbes, 121, 185 i repudintes histori
cal method, 299 i politiclIl doctrine 
of, 301; system IOriicII1, 301 i tllkes 
cqulllity for (,rrnntcd, 301; founds 
jurisprudence ill nllturr, 302; why 
~0\'ernn1l!nt WIIS intl,{lIluel~I, 304 i 
llleni of government, 305 ; only logi
('.1\1 mlvocate of equnlity, 32·1. 

Hole, Mr., his" BOllk lIuout roses," 209. 
Homer, 25, 57; religion of, 10:!. 
}lonc.~ty the bt'st )lOlil'Y, 200. 
Hooker, clh'isioll of hi\\". 
Hornee, 139. 
Hospitnls, 213. 
Hottentots, not vnlullble ns specimcns 

of hunlRnity or tt'nchcrs of anthropo
logy, 52. Sec Sa \"ngL's. 

Jlugo, rel'rIlsentnti \'cof historical schoo), 
3t!. 

]hlll1l1n natnre. nutonomy of. 39. 
Hlllllhohlt, Wi1lwlm von, 234. 
Hunter, Allnnls orrum) Bengnl, GO. 
HlIsulIIlIIlI\II1 wifc, i3. 
H lIS.~, 390. 
Hutcheson, dr\'clops theory of moml 

scnsl', 1"-'i; itlen tilil!s \'irt lie nllIIIJCIIC
"O"!IICC, 111·1; his opillion us to .tis· 
tinction hetll"el'n ohligatiulIS, 2:!8; 
bis doctrit,,' or ohlignlhllls, 23[.; hesi· 
tlltC!;:IS tu diMtilictiun betwl'I'lIpcrfcct 
n\lll imperfect obliglltions, 236. 

IDEA of humnnity ohj~"t of rthit~~, nnd 
u)tinllltc ohjl'ct of jurispnllh'ncc, 2i9 ; 
of stlllc liS of i!lIlh·idn.1i will be lilli
nmtdy rt'lllisl'II, -143. 

Ignoml1ee the sourc\! IIf vice, 200. 
11111110rtnlity, Blhhlhi,t helief in, SO, 

109; Ullntlainllblc ill S!.;ltcs, H'I. 
hnperrcctioll, 138. 
IncliplIcity, olily "';.:itil1lllt~ ~roll\lll of 

CXdllSioll froll1 righL., :J.l8; tesls of, 
348. 

hlllin, 51, 59, iO; rule of British ill, 
245. 

]ndin'ct rc\'c)nlion, 26, 
hll\ivhlunlllll') c\ns.. ,·tfort, 383. 
hlllivitlllnis C'llltril>llh' 10 I'0sith'c Jaw 

ill rrOIlOrtillll I.) their \'t'nl 11Owcr, 
349. 

IlIIllIctive IIchonl, 31. 
Inequ.nlit~·, Sl't! 1~lunlity. 
Inherltallce. lam; of, rest 011 8l1hjrcth'c 

riglll'!, 1 i8. 
Internntional IIIW, hlL'll of oris..';nntcll 

with the Stair,., thllll~h 1\1I,I,lhll Inlll 
pn'lwhl'tl urotllt'rhoo,I, 8S, 122; ils 
function "" n Kul~.titlll" for \\'or, 335 j 
Jlublic allli I'rh'ntr, ~3i. 

Introdul!lioll, 1. 

]onin, fr('e cities of, 100. 
lrelnud, Church of, 21:!. 

,J ,WK CAD.:'S insurrection, 391. 
Jell'l'rson, II horn dCll\ocmt, 31:1 ; nil thor 

of Alllerielln .. D"c\lImtioll of lillie· 
pcllllelll·l', .. 313, 3119. 

,It'rome of I'nl!;IIC, 3\10. 
Jesuil., their doctrine of nhso)ute 

L"qllnlity, 301. 
,Iews, 29; lit Alcxnlllirin. 12,1. 
,IohllSOll'S .. Hnsselns, "11:" 
,Iudg!', fUIlt!lioll (If tIll', 210; bUlIlIII by 

positivll In\\', 21 i; nnnIY7.I·s I'ase liS 

clll'lIIist nllnl\,7.e,; sh!Jslnncl', 30[., 
• Judgmcnts, cnIlS"S of lililurc uf, i; tI", 

1!I'ssary illfl!rcllecs 1'1'11111 IIl1tiunlll or 
illtcl'lIlItillllllllllw,lIl1,1 from IlIrnl 111111 
tL·lJlpor.11 circlIlIIst.lnl·I·~, 1 tJ.l ; hlllJlan, 
ncccss:lrily tli":l"l"St", :H7. 

I ' \" • 19' • IIr1SI IctlOn, 6, :.. 
,I nrispl'lldcnl'I', its relation 10 tllI'ology, 

21 i nl",logy of, wilh sd"lIccs of cx
Icrlllli unllln', 1115; Ilill"rence be
twecn, nllli hentltlry, 1\15; rdntions 
hl!\lI'I'cn, lind l·thics, 2i9; stnll,ls 10 
ethics in n·lation or sped",. III !:I'nns, 
2S1 ; nllli ethics, why confuse,1 with 
each othcr, 282; IlIilli-teTS 10 pcrfcc
t!on by )'I'rfe"ting n·llltions, 282; 
tI"I'S not take co~nilllllcl' of ""'iOIiS 
nlllll~, ~SU i Scil'III:C .. f. 1'lIIbl'aces I"gis' 
lalion, ib, ; Slll'cilll, a:l!l. 

JIIS cit'il,', 9. 
.III., !/,,,,tilllll, l!onHln, P. 
.IllS illia !/r.IlIr. ••• 10 ; di\'i~io)ns of, 43i. 
.III •• luc/llrlll", H"IIII1I1, 9. 
.111 •• sl riclll III, 2:!8, 
JlIslkl', Lh,bnilz's t!lI'ory of, 2211 : dis. 

tinctions of, Cllllllut he IImill\ailll',I, 
2:!!l; tllll chnril\' of IIII' wisl', 230; 

• 
alld charity itl"I,lil'lIl in \,rlllI'ip"', 
248; nl\ll illjustil'l', cllnll,,,lklori,'s 
1I0t cOlltnll'il's, 2fi:l; lint! charilY \1111 

tllal1\' iIlC!tlllt· nllt! exhallst o·,,,'h .. 1111'1', • 
2[.8 ; nllli chnrity 1·II!rnillll!t· in t.ho 
IiIIIIlC point, 260 ; 111111 charil\', hl"II' 
till' of, taught hy sl'I"'n", .. I' j...,I,·\IIp, 
liun, 2113; IIntl cloanly, itlt'nlily of, 
t.:1II"ht NIIII\II\' b\' 11t·'·I"·." \'il'\\' IIf re· to •• 
"I'lIll'tilln, :!65 ; 111111 chnrih', hlr.llti· 
ficntlon of. not tirst \,rulIIlIl;.:nh·,1 loy 
Christ, 2Uj; hnnnon)' in hlllll'lII reill. 
tiolls, 2H; ill wlmt so·n" .. i,lcntkal 
with h~III1I,· 111111 tmlh, :.!i5: IInllh·tic , . 
nn,1 H~'ntl\l'ti". :I:H ; COllllllutalh'c nnd 
dbtributh·I'. 328 . 

.Justinian, 101. 
Jllstin Mnrtyr, 12i. 
Jus \'Qllllltnrilllll, :.!01. lkc Grotius. 
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KA.DlS, 23. 
Kalhlnsn, GO, 
Kant, 1011 ; theory of conscience, 150; 

.. Cntegol'icnllmpcmtiv£:," 151, 1117 ; 
followc,L 'l'honlR!llIIs in distinguishing 
between pcrfect III1lL illl\,erfcct obli· 
gatiuns, 231 ; distill!,'1lis ,ell betw"cn 
ncgnti\"ll IIn<1 l'0sith'll rights Ilnt!. 
duties, 232; o\'cr.legislntion in his 
tillie, 233; wishes to reduce statu 
intl.'rferencll, 23!; holds fl'Ccdom the 
one cOllgenital I'ight, 2S1; opposes 
Icgnlity to momlit\', 2S8; relntiun in 
which the systllln ilcl'c Inuljht stlll .. ls 
to his school, 290; I'~(~oglllscs nc(ws· 
slIry sO\'ereigntv of mtionlll will, a[.2; 
(loe9 not Illh'ucnte c'JllIllity, 35G; Ill" 
l,ro\,cs uf the revolution at lirst, 233, 
:.JP2. 

l{aOij~ov ;11111 to:a.T6pOwp.a., distinction be· 
tween, 22t 

I\:epler, l!li, 
l{hondsnlul 8'III1ul8, iv, Sec Hottentots, 
King ne\''!I' dil·s, 182,' 
Kiug, or slIeretl houks of Chihl!se, 110, 
u Killg's ('olllpinint," lIS, 
l':nowle,lgc of uppusites simultnncouil. 

lSi, 
Knox, 31l0; no IlIh'ocnle for c(l'lnlity, 

301. 
I\:ornn, 1 :12, 
1\:05m08, intuition of, 52; uuh'crse IIIl1st 

be perfect, 342, 
I\:nlll!!e r.·jeds distinction hetw('('u pCI" 

fcet nml ilUl'erll'ct ohlil,'lltiollS, 2!O ; 
foumler of positi\,1l schoul, 24 I, 

lu\ .... \ \-.: I ""':, :lfl~. 
Lnity, clIlle,1 into ~\,iritl\lll life by He· 

furllllltion. 1 :\5, 
Lautl, how IIIlIch IlIBy he heM, 20[1; in· 

dh'hlnlll pro!,CI"Y ill, l;:!,~ ucccssllry 
I" "0'1 11111 t,.q, _ " 

LnJIllowuers 111111 CIll'iL'I1ists ought to 
I\Iniutllin \'oluutcers, 4111. 

I..nu,t.se, !Il. 
J~ls..1{Cn. l'ru"l·~~'I,Or, t19. 
J.ntill t:h'i1i~,ti"II, will it sun'h'll , 50, 
J .. ,tiu, loloJl of, 1:\5, 
l..ll\\', nntlll'lli. delillitiollllll11lI,lh'iHiollJl, 

1; ill whl\t fi,m;;u usc.l, 2; oIH'I'c.L 
bdure t1i~o:o\'cre.l, "; flll!lIlt)' of,' 5 ; 
or IJ:ltit'lnll, S; of nnllll'l! tldilll ... lulogn. 
th'dy. S; of iUICI.'rih', H:!; 11"\'.,1' 
"uluutllr\', 201; Cilnllot coulititutt1 1\ • 
l)tllt,rictllry rdntioll, 202; l'ltllllOt till: 
11 \lncr, 214 ; 11",1 dhle.!!, ('I.l,,~ .. 'tl"~IICd 
of ~1!11.'mtillg Ihelll, 223 ; nllll eqnity, 
SOI't!1'll1l1'1l of, "ri5iug rrolll il1lllt'rr..-.:t 
COIlC4:1,UOll of jnsticll, 2ill ; l)()!iilh'c, 

sOllrces of, 3311; of IIntllr!!, rl'llli· 
ZIltion of why illlJloli5ible, 341 ; Ger· 
llIun, in AIsnce, 345; to the stutc IIl11l 
of the state, :H5 i uf IIInrringl', illus· 
tmtioll frulII, tu sllllw thnt gellenll 
nIh'S IIro 1I0t IIl1chllngenblt" 432; 
11IIblil'., 436 i pllblit; within the Rtat.', 
436; 1,osith't1, tlivisioll of, intu nil· 
tiollal nllll internntiollul, puhlic 11\1(1 
IJri\'lItc, ·137; prhtli'~ intlll'llBtionlll, 
437; primte, within the utnh', 43i ; 
l,ri\'lItc, without tllllstlltc, 43; ; puhlic 
IIItcrnntiuulII, 43i; pUblic, wlthont 
the stille, .J:Ji; cOllilic,l, .J3S; I'u~i. 
th'c, mll\'rittcn, cum ilion or CUllsue· 
tllllillRI'Y, 4:1S; r(!\'enle<i, politielllly 
urthodux, 438; trenty, 43S ; written 
stlltlltc, 4 ~S, 

Laws, of Millin, i3; uf Wllr, ) SII; orc 
iufl'rences fmlll fllCtS, 1!10, 1111 ; of 1111' 

tllrl! lire 1'l·nlis,·.1 iu willer 1I11llllllrruwI'r 
sl'hcl'l's, 1112; of nlltl\l'e (1"lerllline tI\I! 
objl!llts of l'u~iti\'C 111\\'8, 1!l!! ; of lin· 
turu nec,·s.~lIry inferences frolll facts, 
)11·1 ; of tlw IIl1tiulI, lIec!!ssnry illfer· 
cnees frum Inws of IIl1tllrl>'1I1111 lucnl 
IIml tellllK.rnl lilctS, Ill!; I,usiti\'c, 
IIc\'cr J,crfwtly tliscr'\'l'rell, lUi; III. 
ways cdnl1ltury, l!1!l; tou 1111111)' in 
corrupt stllte!!, :!:I:l; IInillml, Cllllllnt 
b(~ IIltel't'ti by 11I"y"r, 362: IIl1tnrnl, 
II1"Y he tnllght to t,hiltlrclI, 3i·l, 

LBwyer 1111.1 I'Jiest, 22, 
1.1111', See IIntnrnl. positi\'I', lim!lllll, !;.", 
Lendillg 1111.1 fulluwing thc cOlllliiit'uS 

of prtlgn·s." aSI!, 
.. I.cnl's in the tlark," 1':lIglish cOIlIi· 

tll'nell in, 101. 
I.ecld,!, ,15, llH, 
1.,'glll r",'ulty, 2:1, ' 
IA'~(', ill'" (III Chhll's', 1'l.Ii~ion. (13, 
1.A'J.;isllltioll, 5, ll; ptindl'l.·,; ur, 1 :12 : 

illl(l(l.,,~ibill withollt kn(lwlt,.lgc (If 1111' 

tllml lilli', HI:!; BI1.1 jllriSI'111.It'nce, 
rdatioll hd\\',"'U, 211j; \lnrtinl, :llIiJr.11l 
no 1111:118111'11 of llOwer or rellsou (If ,,"III, 

IIlllllily, 34S: lIlellll:> of <1ednring 
rnti"lml will, ·11 U, 

l.r·ihlliu. hill ctlllIIl'xion with "I.i,'\' 
'fholllnsillll, 2:!1i; lIIilolllll\cr:.tu(l.1 loy 
ehri~linn ThulIlIlsi"", :!2S ; 'WI'" J1/(, 

IIwt/",-, :!:!S: .lh·iloi(lll~ uf j""li<,', 228 ; 
dltl lint S"\'I\\'1lte llt,tfeet nllll hlll",r. 
f''Ill ohliJ.;iltilJlI", 2211; 'It ... ·trilll) of 
obliW'lillll .... 2211; "I,i~lI~ IIf, 230; ilill 
dllCltinl! of jll5lit:,·, 230; i,I~lItilieli 
jll~li"u nllol ehnlily, 2:10, 

I..4!\'l!lIillf,( IloWII, "m:.:tll of, ::IlIi, SCIl 
I'.qlln\ih·, 

L>.willtlll"': llobbef'., 303, 
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i.cwis, Sir O. C., 36, 48, note. 
Lib""t.J, 19l/lilt', }hl/emili, 1I0t ncccs· 

snrily symbol of llisorller, 438. 
Libcl'ty, llOsitivc shill of, 182; right to, 

embraces ull 0111' slIbjective rights, 
182 i proXillllltc ohjl'ct of jlllisl'rll' 
deuce, :.!i!l, 250 i the perfect relutiou 
betwecn hllmun hcillb'S, 251, 2114; 
muximllnl of objective, contiitiou of 
nttlliumcllt of highest slIt.jectivll 
liberty, 211S j prol:,rressclI Ilnti retro. 
grnlle5 with ortler, 2!l1l; IIltillluto 
object or I'0sitil'c III\\" ·1:!2; rll'lUlity 
nllli rratcruit\', ench illl'oh'es the other • two, 430; promisl's to \,1111'1l1ish lin· 
nrehy in Gcrmlluie nations, .J.I!l. 

J.icensl' not Iibcrty iu CXI'cBS, 293. 
Ucber's politiclIl ethics, 351. 
Life, the root of rights 111111 ohligntions, 

30, lGi, cl srJT.; rights proportiollcll 
to, liO; sl'iritllnl, prol'ision for, III!' 

glecteti iu Ilelllol:ratie countries, 208 ; 
nn ctillelilioulIl institlltion, 3i:l; of 
nations, 4 ·1:1. 

Light, etcrlllli ohject of Arynn \l'orship, 
(I.) 
~. 

Limitlltion of historiclIlll1etl.otl, CIlnon 
or, 40. 

Limitlltious imposed by IInturc 011 slIh· 
jl'cth'c rights, the SOllrce or or,ler, 
183 j oltiecti\'C, arc IIpP"n'ut, 183 i 
suhjectil'e, lire 1"'111, 183; untllml, of 
right of \1':11', 335; of humall nllto· 
nOIllY, 341. 

Litcmtllrc hartlcr work thllll lilli', 410. 
Liv.,., 134. 
I.uckl!, H8. 
l.oc;ic U8('11 berore lIisconrccl, 4. 
I -_nco ll)~ 
Arri~.!!'; .1. 

Luther, 13~. 
l.ycllrgus, 100. 

MAGS.\ CIIAIIT.\, girt or liberty 1Iy oli· 
garehy, 3\)1. 

?IlnID'urs, SO. 
Mnlllllhll\l!llulI flltulislll, 20. 
Mllholll!!t, 22. 
~[lIjllrity, whllt th~y bdic\'Il, 84; 1111' 

lII~ric:ll, Mimi trllst ill, 35"'; intl!ili· 
gCII!!C of, IIIl1st nlll'lI)'s \", hlllol\' 11\"'1" 

age iutclli;;encl', :lS5; of IIIllllkillll ut 
pl\'scnt 1I:1\·ngl!.... 3S:;; IIc\'cr C>III ho 
fiOUrel! {Ir \1roo<res.~, ass; ('hristinnity 
dil,l not hpring hUIII, :IS!I; does lIot 
h:1\I1 C\'1'1I1110!:$, :391. Sec l)clllocmc\·. 

~Inll, 1111 IIl1cul~~cion!l, n cOlltr;ldicliOIl In 
tcrlll:!, 2t.ii. 

lIrRllicllll~illltl, U9. 
AlIIll!lficM, 1.u",I, I~H. 
llllllU, 22 j = lUlllI, i3. 

• 

Mnny nlwllYs led by tlle fcw, 357. 
~Iujority. 

].l;lI'l'lIS A IIrelills, 11 S. 
MllterilllislII, 19. 
Mnuricl:, 2M. 
Mnxims. 101. Sec 01101111'. 

Sec 

],1'1:1: ~liillcr, ,J, 31, 4i, ·19, 56, !iO, 6-1, 
9i. 

Mcdlllllicnl ill\'clltiolls not or populnr 
origin, 305. 

~['Iolv IEi'llI', 105. 
~I (""Il:\O~"XIIl, 1 !l0. 
M..JlluchthulI, 13t!. 
1.!t'h·i\le, :1!l0 • 
],I1'rimle, 119. 
~[(O'6T'If, 105. 
Metho.I, historicnl, 46. 
~[(TPIOT'If, 105. 
~[(TpOV IEPICTTov, lOS. 
Mexico 111111 <l1'l'l'e.', illferior ill ch·iJi· 

7.utioll to SUIIIIII'ieh Islallcls, 50. 
Mi.t.lle cllIS.q, 3·19. 
],lill, 35, IOU. 
Miltoll's S"tulI, 1-14. 
],I illOS, 100. 
Mirnellllllls rcnllltioll to IIInll, 2·1 j 

tl\l'llllgh 1111111, :!4. 
Mitm, 5ll. 
~[is.:hier, wnlltoll, right of J'ropcrty 

Ilues IIllt wIII'mnt, 1 i:l. 
~{oh, tlw, its 1II11111!! inUII""c" sillf'l! the 

liC!'lltllllltioll, l!J.I. Sce ~Injurity. 
Mohs hilI'" their ICI\llcl'S, :;~I1. 
MullahR, 23. 
Mungulian trihes, 89. 
M on tl'S'lniell, 85. 
!llurlll IIctions, mllst tllI'Y he "lIl1will· 

ingh'" j,crfurmetl, 109 j seuse, 145. 
See ·I':tllles. 

Mumb, thrcll C'r.a5 of, 102. 
Mosnic IIIW, 139. 
],1 o~cs. 22. 
],Iuftis, 23. 

• 

Muir, Dr., 5i, 62, i5; tr;lllsilltions of 
"c.lic 11\'111115, iO. , 

1.liillcr 011 Sill, ~2, 255. 
M iiller. See Mil:':. 
?lure 1.111 lIolllcr, 102. 
~ly51crjcll, 98. 

N AI'OI.ROS'1! contlllcst.~ II'l're lIot f('nl 
III1CCl'S:/CII, 3:14. 

:.;-nliunnl thnnksgh'jllg, 
inllllCllcl', !tU5. 

• I Is "ulit jelll 

Nntllmll:1w Ilcs.:tiLt,"" 1; sl'il'lIcc of, :I j 
nnlllr.al l'I!:lliSIII, 1 Si; wlll'lI known, 
the IIO.,iti\·c Inll' (If n gin'lI relntiull 
IIlny nhl'll)'11 be fli.~co\'crc.J. 1 Il! j right 
of n~grClio.'illl1, 332; ")lecinl plitt of, ill 
nil thl: older lIy~lCIll", 4:H j sllf!Cilil 
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pnrt of, identical with positiv~ 11m', 
430 i stnmls in snme TClatlon to genentl 
nDlIsp~cinl rulc.~ of positive Inw, 430 i 
docs not admit positive development, 
435. 

Nnture as.~erts its existence, 39 jIm. 
mon, olltonomy cf, 39; b'1lnntntecs its 
vemcity, 41 i the TCsult. of nn exter· 
nnl enust', 41; a gift, 42 i os neccs· 
sory, is right, 43 i Cllllnot be refllse,I, 
48 i reveals its impotence, 137 ire
veals 110 rigbts in relntion to Crea
tor, 160; TCveals duties tei Creotor, 
162 i re\'cals possibility nnd conse
quences of tmusgression, 184 ire
vcals objcctive corresponding to 
subjective rights, 185; TCvcals only 
6l1bjecth'e alltl objective rights, 189. 

N cnnder, 28 i Cliristlichcn Etl&ik, 128; 
on P£'raAo""vx1a, 139. 

Necker, 392. 
Negutivl! school of jurisprudencc, 220 i 
- and llOsitive rigbts I1ml dutil'S, 232. 

N cighoour, 111\\'e lone' 186. 
Nemesis, 102 i signifies mornl indigna-

tion, 103. 
Nepcntbes, 85. 
Newmnn's Arinns, 127. 
Newlljlnpcrs, their value, 379. 
Newton, 4. 
Nie. Ethic .. see Aristotle. 
Nirvana or ~irwnnn, whnt, 79; populor 

r.onception of, 82. 
NoW KaM" 1101"1' Kad" impossible, 202. 
Non-Aryan mces, 76. 
N oUt of AnnxogorDs. 

Onr-DlENeR, n forgotten duty, 440. Seo 
Gunrdinnshill. . 

.r.-it.~!j~\,.or Sl'IlSlltionnlsehool, 34. 
GlJJ~:~'~eJl:ive In\V, 423; clivisions 

of, 4Sq. ."::::: ~ c .• 

Objl'Cts of nntu~l low, '1.17 ; !!r juris
prudcnce, ulhmate and preximate, 
279. 

Oblib'lltions, bistory of distinction bo
tween perfcct nnd imJl!!rfeet, 220; 
no distmcticin in principle between 
them, 220 i perfect and imperfect, 
histllry !!f distinction between, 220; 
chnnge their importnnce according to 
eircumstnnccR, 222 i distinf:,ruishctl by 
SUaTC?., Grotius, and l'ufTemlorf, 226 i 
clliitinction of, TCpudiatL'Il by Thomas 
Aquinas, 226; Kant, dootriue of, 
231; HutchcSOll, views TC~rdin~, 
235; Reid's, 236; Stewnrt s, 237; 
Brown's, 237, a seq.; distinction bc· 
tween perfect and imllCrfect, list of 
modern writers who reject, 240. 

• 

, 

Observntional school, 31. '. 
Occam, 131, 390. 
Ollenw,,1S of the Stoics, 189. 
Old TCllt.nment, 55. 
Oleron, rolles of, 417. 
Omnipotencll, 17. 
Oneness, kindH of, 65. 
Olle pfCcedes two, 63. 
Opera 81lpererogalionis, bolief in, rest.~ 

011 distinction between perfect nnd 
imperfect ohlib'lltions, 254. 

Order, its sourcl' in limitntions of sub· 
jective rights, 183; means to nttuin
ment of liberty, 18.l; nnd liberty 
culminnte together, 291 ; nnd liberty 
identicol in principle, 291 ; TCgarded 
os the ohject of jurisprudence, 292 i 
wllBt, 295: con be cnfor('.cd only by 
those by whom it is • '''jltcd, 419 i 
l,roxilllnte object of .. nv, 422. 

Oncntnl, or ante 'llnssicnl anthropo. 
logy, 55. 

Originnlity dt'stroycd by ccntrnlization 
in Frnnce, 403. 

Orpheus, 97. 
'Ovpavos= Vnnmn, 71. 
OVer-\ebtislntion in Knnt's time, 233. 

PALEY, 32. 
I'llnthcism, 18. 
l1apEKfldqm. See Abenations. 
Pnrson mealls Persona, 111. 
l'oscal, 85. 
Pn.~teur, pnmphlet by, 402. 
Patcrnal authority, 440. 
Pntel1lity emb-mced in gunrdianship, 

249. 
Patience and resignntion in Buddhist 

creeJ, 81 • 
Paton, l)ir Noel, verses by, 395. 
Pauli, Dr., 391. 
Panl, St., 146. 
Pel agius, 147. 
r~lr:;'iil!'Olt BUDsen's explanntion of, 

t,lt'.~ ":. .:.~ ... , ,,--- . 
l'crfccf 1Hi.~ i~l>;!.":\~\.'t '~i>]:~tionliJ dis· 

tinction wtwceD "zu -,,} '..,..~ . RL't! ,~ . --... --~ 
OblilPltions. 

Perfer-tlOn, 17 ; ultimate objcct of jur
isprudence, 2i9. 

• 

Pcrfect positive law impossible, i 98. . 
Periodicals Ilubliuhed ror profit dissemi

nnte, but do not advance knowlcdgl', 
3i9. 

Perrlll[Ut.!J·l;iontk.!J, 6J. 
l'ersilill dualism, 61. 
Pel1!9nn, 120; primary possession, 258 ; 

source of rights, 258. 
Personnl contnct J'l!llllcrs n.~crtninment 

of rational willmore eusy, 407 • 

• 
• • 



Phnrisc~8, 141. 
Philips on jurisprlldcnce, 226. 
l'hillunou', 201. 
Philo, 125, 127. 
Philology, compnrnth·e. 

Miiller, 68. 
Sec 

Philo~ophy of law, 3. 
Philosol,JIICliI school, 33. 
Phamicln, n.q on organism, is dend, 4401. 
4>li7l.curn, 2·12. 
Physies in Greece, 99. 
I'iets Plonghman, 391. 
Piety, 2:W. 
)'indor, 13i. 
Pinto, 290; nnd Aristotle, 

Oorl?ins, 296. 
Plnyfillr, Dr. Lyon, 401. 
l'uiluHI, 345. 

106 . , 

l'olemu, the tcnc/!"r of Zeli!J, 113. 
Politicnl economy, w:':; •• science, 214 ; 

grac\untion, ~ults from, principles of 
positivc school, 244; Illily be tnught 
11\ schools, 377; mortnlity, chllracter 
of, inl\t1etion Oil which it rcsts, -144 j 
orgtlllism8 die, 444. 

Polilics. Sec Aristotle. 
Polities, EuroplJlln, impcdccl by the 

mob, 134; must be tnught direetl.", 
373; lumlest of nil wurk, 41 0; pro· 
gressh'c nlHl cOllservati ve schools of, 
logi.:allv rcconcilellblc, 43S. 

Polling.bonth, how fur n school of poli. 
ties, 380. 

Polytheism, 17. 
Poor, have they rights 1257. 
POJlulnr ""nding, evils 01, 3S0. 
Possession, exclusive, limits of, 180; 

its signilicn.'lce, 202. 
Positivtl IalW, 5; n\l(l nlltural Inw not 

distinguiMhed by the obliglltions with 
which they denl, 222; school, doc· 
trines of, 242; school rejccts excln· 
sive intere~t.q, 244; school fl~ects 1111-
mcricnl mAjority, 24-1; sources of, 
339; proximnw sources of, 342; im· 
plies frcellom, 344; mill' nrise from 
externnl source, 3-17; springs from 
whole alltonomOIlS comnumity, 348; 
"J!'::!~~ or. externnl inllnenL'CS in fonnn. 
tion of, 3:1:); ~~ndarv sources of, 
359; objeet-~ of, 421; nid'ii.'l~'~ n11iect 
of liberty, 422; prinlllry allli seCOn
dnry Clbjects or, 423; primnry object 
of, order, 423; p!'oximate ohjcct of 
order, 423; sccolllinry objects of, 
the specific niles by which ortlcr is 
realis\!fl, 42 .. ; chlln:; 1 like catalogue 
of bookseller's shOll, 434 ; objects of, 
how clnssified, 435; dh'isioll of into 
notional and internationnl, public 

• 
• 

" 
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ollli prh'nte, 437; .th·iRion of, derived 
from form in which rlltional will ex
llresses itself, 438. 

Power, renl 11\1\1 appnrent distinction 
hctwccn, 333; renl, mcnsure of right, 
333; ill wlmt sellSl' the primllry 
source of po~itive Inw, 342 ; tho reot 
oflaw, 342; whell renl, 342, sec Hight; 
nppo1't'llt does not gencmt'J lilli', 343; 
cOlllcid\'nt with rensun, nlonc 1I0t self
delltMicth'e, 343; of cunqueror IIIl1y 
be source of po.~itive Inll', 3·15; CIIII

not be mcnsufed by Imrtinl legis In
tioll, 348. 

Prnyer, 138; its politicnl inllucncc, 361 ; 
IlIUst bl! rensnnllblc, 362. 

Pl'cdicnli t it·rints. 185. 
Prescription, nn"iIlUJ;tl"dtioll of de fuel,) 

l'rinci pIe, 202. 
Press, mercnntilc allli scicntific, 3i8; 

the, 378; lennwd. why mUlu lleti"e 
in O"rIlIlUlY, 3i9; nll'l'cRntilc, evils 
which coullterbnlancc its good effects, 
3i9; lCllr~'ell nnd popuillr, ncth'ity 
of, in ill lerse ratio, 380; lIIercnntil,', 
give.q no nid to cXcc'ptionlll work, 399. 

Prevost 1'111'111101, 404; why II dcmocrll
tic·flltnlist, -145; pntriotism ill nntn. 
gonislll with his creed, 446. 

Professorinte, ollice by which excep
tionlll work is elrected, 399; its rela
th'e position in }o'rnnce 01111 Germnny, 
401 j conditions of nil \'lIicient, 405. 
Sec Univl!rsity. 

Progress, the work of indiviolunls, 38·1 ; 
docs not tend to equnlize indil'iduals, 
4011. 

Pric< :-:r.ot be fixed by Inw, 214. 
l'rimnry source of Inw, 15. 
Primith'c code, 3:); condition of mnn, 

49; belil'f~, ·19; contrnct, 55; intui· 
tion of Godhend, 64. 

Primogeniture, 206. 
Principles of jurisprudence lixed by 

nnturnllnwlI, 192. 
Privntc intemntionru Inw, 437; lnw 

within the Stnte, 4$1; without the 
Stll.t\" 437. 

Probity, 229. 
ProgrCS!J rnrcly direct, IH. 
J>roletnrinnislII, 180 • 
.w.-lih!<rty. ,the iclea of, 170; right.~ of, 

{rO-"'!:.\' .\i'1l',h· indulgence of cnpric,', 
li9; hO\V-:.[;~·~~A 180; ttnnsmis. 
sion of, ill n11 "'i~i'i;" ~'lI..1!nntnncous, 
182; trnnsmissioll of, illici' ~"')It ,n<l 
7IIortis cau,'1O, idcntical ill pri.d11~' , 
182; limits of, detcrnlin~d liy de facio 
principle, 203; iudefinite Accumuln. 
tion ol~ how to pre\'ellt, 206; lilllitn-

• 

" 

• 
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tion of, lcss (InngcTOus fl'om sllhj~c
tive side, 208; telUl'ornl limits to 
lights of, 210; cOJlllelllncl1 by 110115-
seuu, 312; l'rO\\llhon's view ol~ 312. 

Prollortioll, 09; doctrinc of, beld by 
Dante, 328; Iloctrine of, lll'hI by 
Aristotle, 328; ,Io~trinc of, IlCld by 
'l'hOllUIlI AI\lIinRS, 328; doctrinc of, 
its politicn illlportnnc~, 320 j (Ioc
trill" of, finds lI\'1llicllti{ln in cvcry 
branch of jllrisIu'u!lcncc, 330. 

Protngol'lls '1Ilot.!,1 in proof of Socratic 
doctrinc of the iueutlty of the virtues, 
269. 

Prou<lhon 110Ms thnt .. proJlcrty is rob
berv," 312. 

pro\·iilce of legislntion connot be de
linell by dl'l\l\'iug 1\ line between Iler
feet nlld imperfect obliglltions, 221. 

PCllsilllislll, 55. 
Pllhlic nllt' prh'nte Inw, 12. 
Public In\\', 436; within the Stete, 

three divisions of, 436; without the 
Stnte, two llh'isions of, 437. . 

Pllblishcrs, ubject of their exist"nce is 
to ,lissclllinnte kllowledg~, 318; best 
jil,lgcs of books by ,i'hidl knowledge 
will- be dis.~cmillntcd, 3i9; do little 
to encouragc scicnce, 3iO. 

Publills D,'cillS, 261. 
i>lIlfl!lIo.lnrrs system, 425. 
Pundits, 23. 
PUllisllllll:nt, copitnl, 246; corporol, 

246 ; eriminnl's nll:dicine, 2·16. 
PUl'llllnS, 60. 
Pl\ritnl\~, their politicol inauence, 365. 
Pythngoms, 57, 99. 
Pythagoreun l'cllulgrnm, 66. 

RACY.s, 40 i dilferent Folit:eal aptitudes 
of, 369. 

Rntiol1lll will, necessary sovereignty of, 
recognis~li hy common sens!.! of in:lIl
kiml, 350 ; how formCll, 359 i ml!nns 
by whi,:h ,le\·cloped. 383; m~lIns by 
",hii'll the community nscertnins it, 
406; \llAy l]e dcclllrc(l by lcgisll1tion 
or cunsllctud!', 416 i mcnns hy which 
community declnres it, 416; menlls 
by which it is nl)~lic,1 may ho SPOil: 
tnnoou!', or by JurisdictIOn, 417 i 
mellns by which it is enforced, 418. 

Rnynnl, 312. 
Reaetilm ngninst crror more rapid ns 

ci viliZlltion Rll vnllccs, 199. 
Rending, indolent, hino.lcrs reflectioD, 

:180. Sec Press. 
Ronson, 18 i n~1I1 power, coinciltence of, 

a.'1 primary llOur~e of rositivc law, 
3-12. Sec Rationnl Wi] • 

, 

Recognition, doctrin.t\ of, rests on de 
/trelo prinr.il'le, 202. 

n"ctitutle, hUlIlnn, 46. 
lIml I mlinn, 53. 
1IC11 UCJlublicnn, 63. 
Heid, Doctor, inconsisw.ncy of his doc

trine ns to oblib'lltinns, 237. 
nerOl'm Bill of 1832 conde".med by 

Hl'gel, 357 ; of 1867 re}lcuts the errur 
of thllt or 1832, 357. 

Rcfol'lIIl1tion, w hut it tnught, 133; not 
thl! wOlk of the mnny, 380; declincd 
wben it become n }lopulnr mo\'emcnt, 
390. 

Rcgulntive cnnons, 48. 
n"gllills did IllS dnty, 261. 
IMchstog, Illl'\llbcl's of, why chosen by 

IIni\'crslIl s\llfrag~, 357. 
Relation, the llerrect is liberty, 281; 

between onler lind liberty, 291. 
ReintiOIlS, domestic, 437 ; socinl, 437. 
Ilcnan, 5J ; 011 IM'ormntion, 129; all 

the U nh·,,'rsity of ~'l'l\ICC, 11H; re· 
jects tlcnl\'cl'l\tie fatnlism, 44i. 

nCl'rc~Cl\tlltj\·~S, twliticnl cuucation of, 
lIu~y bo cXllcted, 3i6. 

ll"\lUhlic, the ollly realiznble is anti
, cllIocmtic, 296. 

Rcp.ublienn, He,l, 53. 
!{cspoll~ilJility dCllcnJs on intentioD, 

(}S-- I. 
Rcvclatioll, 24 ; indirect, 26. 
Itcvolution, 134; tnlths of l'crislled, 

errors of flourished under lloplllnr 
influcnces, a92 ; averse to free tmdc, 
394; popUlar, CresnrislIl, ib only lIew 
idea, 394; ~'oplllnr, IIns Iltot!lIcc,1 no 
Ienller of ab.llity, 394; in wlll1t scnse 
nlonc its doctrincs arc realiznlJie, 4:18, 
ct WI. 

Itight and wTOng, 43; w be invoh'cs 
right to C(llltillUC to bc, 168; to 
bl!, nnll to Cll~ltinllO to be, implies a 
r;~ht to thc con:litions of ~xistcl\cc, 
170; proportioncd to p",~".r oj' n llro-

dl!\'clop OUt beins, 173; to e in
voh'cs right to reproduce I\nd m~tl
tillly ollr being, 176; to r~produco 
nn,1 mUltiply ollr heing involvcs tho 
right of tnlnsllIitting the cOllditions 
of the existence which we cOllfcr, 
1 i7; to be invol\'es the right to dis
llose of the frnit~ of being inter rivas, 
178; to be illvoh'es right to llispOS>3 
of fruits of Lcing 7lIorli.! cal/d, 181 ; 
Ilnd pllwer co·extensive, 203; of ng
gresslOn, 331l. 

Itigh t~, Ilone in rl.'lntion to the Crcntor. 
100 i helollg to orgllllic cxistence as 

• 

• 

• 
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n wbole, 171 j proportion to powers a 
univcrsnllaw, 173 ; aUsubjcctivc, rc-
80lve themselves into right to libelty, 
182 j ahsolute, belong to Go.1 only, 
1S3; objectivc, corrc.~pomling to sub
jective revealed by IlI\tUre, 185; ob
jectivc source of, 18i; cu:mot be 
modified by law, 201 ; cannot be Iimi
tell bylaw, 201; cnnnot be constituted 
by III\\", 201 j cnnnot be conferreu by 
law, 201 j ennnot be aiterC!1 lly IIIW, 
201; cnnnot be Bllnpted by law, 201 ; 
public, are limitations inherent in 
rrivnte rights, 211 ; inviol'lble, whilst 
lncts unchnnged, 211; nnd duties J'f. 
ciproenl nnd co-extei,dh'e, 220; mill 
dutiCl! inseparnble, 258; subjecth'c 
allfl robjective, inseparable, 259: enn 
be denied ollly on groulIIl of inenpa
city, 348 j of man, decillmtion of, 
393, 

Rig V cda SanltiU'I, 62. 
Riidnr opposed to enpitnl pllni3hm~nt, 

172 ; rcje~ts distinctiol! be~ween per· 
fcct al!.1 unperfllct obligatIons, 2,JO ; 
represcnt..'ltive of positive school, 
242. 

Roman Inw, 119 ; rests on nnture, 120. 
nome, Stoicism in, 111. 
co 1I0ses, book about, ,. 209. 
ROtll, l'rof~:;sor, notc, 5i. 
UOusscnu denies separnte social prin

ciple, 139; COlltrat social, 309; Dis
coltrs ,mr l'origillc ct lea jOlV.lclllc/t(s 
de Z'jlllgalite pa:-mi lea 11011/ IIIr,3, 

309 j next writer of distinction nftcl' 
Spinoza, who ndvocatcs IIbsolute 
equality, 309; docs Jlot IISSUllle 
nntui'lll cquality, 310; mlln must be 
decivili:ell, 311 : thought men ollght 
to be equlllized, 311 ; stllte of !lIIturc, 
311 i condcmlls institutioll of pro
perty, 312. 

Rousseau"s 8y4~em logienl as rut nrgu
ment for revolution, 311 j systcm 
illogical as nu nrgmnent for cqrmlity, 
311 : systcm aifoNc!1 no measure of 
rljtht, 312. 

Roynl Society, Trnnsactions of, 203. 
Itulc of lirc, a doctrine of relations, 33, 

143 i whnt, 152. 
Rules, specilll nnd genflrnl, of }losit:v.: 

mlV cnnnot bo distinguished, 431. 
Rllllymcde, 391. 
Russin, 345. 
Uutberford, 235. 

SAOERDOTAL clns-. 23. 
&issct, Emile, 22; criticism of Spin

oza's politic.'\! systcm, 303. 

2G 

Sanscrit Tcxt.q, sec Muir; stlllly of, 
58; \l'iJrds iudic/lto b~licfs, g3. Seo 
1II,\X ~liillcr. 

Sntlln, 22. 
S'I\'igny, 10, 36; !e~ogni7.cs lm~C!lSnry 

sovereignty of' rntionlll will, 353 j 
does liot 1l(\\·JC.ltl! cClunlity, 356. 

Sc('pticislIl, Hindu, 74. 
Schelling, 49. 
Sch'ingintwdt, 47, i7. 
Schlcicl'mllchor rejects distinction be

twcen perfect nllli impcrfcct obllgn
tions, 240. 

lI'chool nnel University as a tenching 
institution, 369; might tench nntuml 
IIlW, 3ii; .. n){~cll might tench rudi
mcnts of politicR, 3ii. 

School inuuctivc or obscrvntional, 31. 
Schoohncn nnd Ecclcsili.~ticlIl J nrists, 

123; their mcthod sdcntifi~, 130. 
Schools of jurisprudencc, 2t.l; ncgntive 

nud p(jsitiwI, 2!0. 
Sch wegler, 50, 63. 
Scieuce, physical instmccion in, docs 

)lot gi\'e politienl nptitu(lo, 3i3. 
Sciencu and System, lfincrencc between, 

195. 
Sciences npplied to prnctice are nrts alld 

pl'ofcs.~ious, 291. 
SI:lCllce of IIIW, .1; of positivc Inw, 6, 
Sciunccs seck the l'ealizlltioll of nil tlU! 

virtues, 289. 
Scln\'cs 1II1l1 Germnns, 96. 
Scotch Bench, 23. 
Scotch doctrrllc of conscience, 145. 
Scotch political edu.:ution of freeholder.s 

in 149,1, 3i5. 
Scrihes, 23. 
Sr.~Jey, 137, 440. 
Selcetioll of. cxcoptionnl workmcn for 

exceptiOlHl\ work, 0110 of the IIICll1l8 
of t!c\'doping the mti(lllni will, 39i. 

Self·nsscrtion, 140. 
Self·elclcllcc, 165. 
Self-deninl lIud self·interest I'ynony

IIIOU5, 260. 
Self·elevotion flills withiu spllere of 

. t' 961 JUs 1(:0,.. • 
Sellh;llIIes.q not slllf-interest, 260. 
Sellish systcm, how fill' trllc, 185. 
Self-sacrifice, by which tnte chllrity is 

elfected, IIlways nppnrcllt, 260. 
Semitic. Sec Shemitic. 
SCf\'ius Tullius, 100. 
SC\'(!II sages filmed for politicnl wisdom, 

99. 
Shaftcsbury, 145 j ou the mornl sell8e, 

148, 162. 
Shemitie nud Christiau nnthropology, 

125. 
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Simeon, St., 129. 
Simon de ilIontfort, "'presentation of 

commons traceable to personal inUu· 
encr 'If, 391. 

Bi!'~on, M. Jules, 439. 
Bin, 185. 
Sismondi opposed to equal suffrnge, 

357. 
Siva, 60. 
Skin, blnck, 73. 
Skins, humnn, tanr.ed in Frnnee, 51. 
Sla\'err, Homnn theory of, 120. 
Smith s Dictionnry, nllmes in, 387. 
Soeinl orbrnnization, n nwalls of develoil' 

ing the mtional win, 396. 
Socilll relntions, 437. 
Society, enemies of liistorienl, appeal 

from nnture tc science, 299. 
So~iety, no sepnmte principlc of, 189. 
SOciety of France, l\elllocmtic, ·j.l6. 
Socrntes, 25, 46, 53; his centrnl cthir.nl 

doctrinc nnticipated in IJhina, 91; 
ethics of, 106; nn cmlremonist, 107; 
lleht the unity of the virtucs, 269; 
pointed alit connection between order 
lind liberty, 296; prefers positive to 
Mgnti\'e duties, 367. 

Solidnrit6 of interests recognized in IInti· 
quity, 260. Se;; Buddha. 

Solon, 100. 
Soto, 119, 132. 
Sourc~s of nntuml law, 15; secondary 

01' natural law, 24; of llositive Inw, 
839; of posith'e Inw ultimnte, 8n; 
of posith'c Inw proximnte, 342. 

Spain lins become less autonomous, 371. 
Specinl jurisprudence, 339. 
Special revelntion through man, 24. 
S}linozn, libcrty, the object of the state, 

2&1; follows Hobbes in nS!llllning 
equalit}', 805; ruh'oentcs freedom, 
807; politienlsj'stcmillogical, 807; ac· 
cording to Hnllam illllicutcs no lIre fer· 
ence for IIny foml of governmcnt, 309. 

Stahl I'l'jccts distinction betwcen pcr-
feet and imllerfcct obligations, 240. 

Stmr, Lord, 1'24. 
Standing nmlics amI citizcn anuies, 418. 
Stanley, Denn, 119. 
State, of nnture, 8, 49; a tenching in

stitution, 383; tleath of doc5not mcan 
annihilntion, 443; Bunivcs in its ele· 
ments, 443; its life Dlay be indc5-
nitely llrolollgcd, 445; deld lUU.~t be 
buried, 447. 

States, small ndmit of pcllcellble oggrcs
sion, 336; conditions of thflir illlIe
finite longevity, 448; ultimate ground 
fer believing in their inde/illite lon
~vity. 449. 

Stationnry existence impossible to the 
st.nt<>, 399. 

Statisticnlmethotl, 36. 
Stntutc law, 48S. 
Status, law of, ,137. 
Stewart, Dugald, f(.t.nincd distinctioll 

b,ctwecn perfect and imperfect obliga. 
tlOns, 237. 

Stoical tloctors, 111cir influence, 112; 
doctors, lists of, lIS; doctors of Rhc· 
mitic blood, 115; ilistinction between 
KaOijKov nnd KaT6pOwva, 224. 

Stoicism, ~mcticnl recognition (lf, 113; 
speClIlatl\·c objections to not Wider· 
BtoOtl in Homc, 117. 

Stoics, 9 ; and Epicureaus, n 2; apatllY 
of, 85; th\'P.e directions in which they 
formulnted the rule of life, 111; dill 
1I0t illvent the Maxim .. fu!low na· 
ture," 113; why llOpulnr in Home, 
114; depnrted from nnture, 115; pro· 
claim unity of human mce, 122; their 
religiolls Iiterntllre, 138, 144 ; fOllnde\'H 
of enusistry, 225; contrndictions of, 
25· .. 

Stowell, Lord, 12~. 
, 

Strength, bodily, more re'lllircd in 
higher th311 lower occllplltions, 410. 

Suarez of Grenntlll, 21, 119, 132, 226. 
Subjective amI objecth'e teaching, 26. 
Subjective school, 33, 185. 
Success immcdilite and permanent, 

333. • 
SufTrngc, thcoretienlly no ultimate nn

swer to claim for, 349, sec Proportion: 
universal, prncticnl ndoption of ren
dered impossible by (lemocmtie legis
lation, 349; evils of regarding it only 
os l\ rigllt, 381; hns tnught mud:. ill 
Englaml. 'aothing ill FrnnCl!, 382. 

Summn. $ce Thomas. 
Sumnlll of Schouitnell, 119. 
SUlllmulil Bonum, European and Oriell-

tal, 85. 
SUII, 54 ; worshill of, 97. 
~l/Vdal)o'lf, 146. 
Supererogation, works of, 225. 
SIIFcmatllrn 1\11eans by which the Church 

iuflu.mccs the wi.I, 361. 
Slutln t:I:i']1loC, not revcaled ns 1\ law, 

190 ; and" alitun non lretlcre, honestC 
vivere," identienl propositions, 229. 

Symbol, effect of in limiting sciell~ific 
activity of the Churcb, 360. 

Syntlietic justic.:; = F Jllortionnl equal· 
ity, 227. 

TALLK';nAlm, 404. 
Ta7(wds, 139. 
Ta),lltion, gmduntion of robbery, unless 
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couplc(l with (,rrodu!ltion oC political 
power, 181. 

TlAos 01' natllre, thc finlu objcr.t oC all 
lam', 192. 

Tjj </WIT!" not nd«led to Stoical formuln 
by Clennthes, 112. . 

TeDlpcmment, 143. 
Tell COllIIIlBndmcnts, 28. 
Terror, reign of, 51. 
TertlllliOJ!, 51. 
Testmnentury power, nBtur~ origin of, 

181. 
Testiml)llin llOndemnda, 53. 
'fhnlcs, 99. 
Theologh\ GcnnnniclI, 25. 
Theolol:,'ical School, 2i. 128. 
Theolo£:y nnd jurisp\"l\dl'nce since Jt.!for· 

• matlon, 134. 
Thomas Aquinns, notc 1 ; definition !lC 

natuml law, 3; division or Ilnw, 3; 
25, 42; nn ell«\.cllionist, 10i, 119; 
nnd Augustin, 130, 132,140; fn\'ours 
l,ositive cchool, 'l!l6; «listin~,'l\islll's 
betwcen C(lriUIS lind iillCl'alitlls, 2·18 ; 
i,lcntifics illsti~e nnd ehnmy, :'48; 
on Aristotlc's doctrinc of the virtucs, 
268; distinl,'llishcs COlllllllltath'e nllli 
distributivc j:Jsticc, 328; Ilcl<l doe
trinc oC IlrolJortion, 328. 

. Thomnsiull (lid not lirst distinguish 
obligations, 224; Christinn, biogmph
icai 1I0tiec of, 22(1; influcncc on 
Scotch philosophy, 226; Christinn, 
influence of, in this country, 223; 
misunderstood Lcibnitz, 228: clllim 
to Ilnve antieil'nte(i Knnt ill the dis
ti.!l.ction betweell negntive nllli posi
tive rights and duties, ~32. 

Threntening letter, 288. 
Time limits rights, 210. 
Tmditioll, olle of thc sources of Gl'I)ck 

religion, 98. 
'frent)', lnw, 458. 
'l'rend,;ienbllrg, 108, 110, 121; rejects 

(listinctioll between perfect unt! im
perfect obligntions, 240; 011 5th book 
of .Nieolll. Ethic, 328; theory of COII
sllumce, 

Trinity, Hiudu, H. 
Troplong, 9. 
Turoninn rnccs, 88. 
TUl'got, 404. 
Twnlvc tnbles, 

ULPI,\N, 121. 
Ul~IIlns, 23. 
Unity of God, ',2, ct seq. 
Univcrsnlislll, 18. 
Universal sulfruge, prnctical ndoption 

of, rendered impossible by outcry for 

equnlity, 3·111; theoretic-nnl' no ulti· 
IIInte Il\Iswer to chlim ror, 3HI. 

lTIli\'cl'Sc \\lust be cosmos, 3·12. 
li ni\'crsitics the only snfe hn\'NI for 

theology, 135 : ns II t~l\chillg institu
tion, 369 ; ns institution for 1'romo
tioll or sdrllce, 3D II. 

University, crr.lrof re~nrcling it I\5n moro 
tcaching institutim). 3911; greatrr 
crror or rc;.,'T1rtling it liS n merc cXlllllin
iug board, 399 j institution hy IIICll1l9 
or which excllptionlli work is SeCUI'\!d 
to cOllllllunity, 311!J; theological, de
}lartllll'1I t of, elllallci 1~lte.t fro In .Iogllln, 
·100; theological d"pllrtlllcnt or, its 
rclntioll to the Church, ·JOO; the 
stllh, ill :ts progressivc IIttitut!e, 400 ; 
centmlize,l of France h!\.'! callsed in
tellect 110 I parolysis, ·102. 

Upllllishnlls, tJ2. 
"l'1fOO~A-q, 1 04. 
Ushias, t.he «Il\wn, il. 
Utilitnri:mism lIS n lUethod, 35; as n 

system, 34. 

VAltUSA, 5i, 59; = 'OI'pav6s, iI. 
V·-:l1l oleIcI' thllll Zcn,lwesta, i5. 
V,·,liehYlllns IIIlilleto please the goels, 56. 
Virtues, the inseparable ehl\l~lCtcr of, 

heM by A.;stotlc, 268; eml\lot bo 
exnl,'b'CI'I\I!'d, 294. 

Volney, 312. 
Vorllluntlsehnfi. See Gunnlianship. 
Vox Jlopuli, t'O.l: Dd, vcrses Oil, by Sir 

Noel l'lIton, 395; ultimntely tho 
true doctrine, 450. 

WAn, nntuml results from Hobbes's 
systom, 303; right of, how limited, 
3:35; cllnnot be IIholishcd till its 
plnee liS lIIenns orl'rogrcss iSSlIl'pliccl, 
33tJ; pl't!fel1lblc to nun·rell1i7Jltiun of 
right, 336. 

WlI\"IIkunig rejects distinction he tween 
perfect anti illlpcrrect obligations, 
2H. 

Wnshinr,tlon, did not hol«1 doctrine of 
cqun!ity, 313, 3D2. 

Wnt Tyler's claim to be fllthe\' of COlll

munism, 391. 
"\Yans of history, mh'ancing, nhmys 

r,ruitlcd by rcw, 38!;. 
Wealth, c\'i!s rcsulting from necl\luu

lntion of, 20i. 
Wecds fiOW thclllsel ves, 392. 
Well-being, not being, thc object of 

IIAture, 1 ii. 
. Westcl'n A~i(\tic Aryans, 7·1. 

Whentoll, 20). 
Wheel oC tho L:\\\" ·1 i. 
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Wickliffe, 136; political influcncc, 365, 
3S9. 

Williams, thc, 11. Bishop of Salisbury, 
21S. 

Will, 141 ; rational, bo'l\' fonned, 359; 
rationnl, menns by which the com
munity asccrtains it, ·106; rlltionlll, 
means by which it is oJ1lllied mny be 
spontnucous or by jurisdiction, ·117; 
rntional, means by which it is CII
forced, 

WiUs, limitcd by clmnge of circum
stanccs, 213. 

Wirth, 1'ejccts <Illltiuction betwccn per
fect Ilnd impcrlect oblil:,'Iltions, 2·10. 

Witness, bcst, 4S; higher I'IlCCS, bcst, 

I 

• 

• 

• 

• 

Wolff, seliool of, 233. 
Wollfs system, ~2~. 
W o1'\ll>worth, 9;. 
World, 0. portion of Cosmos, 343. 
WOl'ul has righlq, 172. 

XENOPUON, 46, 108. 

YAlIA, 69. 

ZELu:n, 20, 112; note, 94; on 
Cl'lltes, 10S. 

ZClldo.\'cstn, 57, 75. 
Zello, 113; Il.1ld Clcnnthcs, 112. 
'zeus, 06. 
,Zoroaster, 22, 75. 
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