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PART V.

OF THE LAW CONCERNING PERSONAL PROPERTY.

[CONTINUED FROM THE SECOND VOLUME.]

LECTURE XLIL
OF THE HISTORY OF MARITIME LAW.

BrFORE we enter more at large upon the subject of commereial
and maritime law, it may tend to facilitate and enlighten our
inquiries, if we take a brief view of the origin, progress, and
successive improvements of this branch of legal learning. This
will accordingly be attempted in the present lecture.

The marine law of the United States is the same as the marine
law of Europe. 1t is not the law of a particular country, but the
general law of nations; and Lord Mansfield applied to its uni-
versal adoption the expressive language of Cicero, when speaking
of the ecternal laws of justice: Nec erit alia lex Lt me, alia
Athenis; alia nune, alia posthac; sed et omnes gentes, et omni
tempore una lex et sempiterna, et immortalis continebit. (a)

*In treating of this law, we refer to its pacific character * 2
as the law of commerce and navigation in time of peace.

The respective rights of belligerents and neutrals in time of war
constitute the code of prize law, and that forms a distinet sub-
ject of inquiry, which has already been sufficiently discussed in
a former volume. When Lord Mansfield mentioned the law-
merchant as being a branch of public law, it was because that
law did not rest essentially for its character and authority on
the positive institutions and local customs of any particular
country, but consisted of certain principles of equity and usages
of trade, which general convenience and a common sense of

(@) Frag. de Repub, lib, 3.
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justice had established, to regulate the dealings of merchants

and mariners in all the commercial countries of the civilized
world. (a) (x)

() The law-merchant, says Blackstone, Comm, iv. 67, is a branch of the law of
nations, and is regularly and constantly adhered to. It is a branch of the law of
England, and those customs which have been universally and notoriously prevalent
amongst merchants, and found to be of public use, have been adopted as part of it
for the benefit of trade and commerce, and are binding on all without proof. Lord
Denman, in Barnett v. Brandao, 6 Mann. & Gr. 665, The usage of merchants is
alluded to iz sacred writ, as early as the time of Abraham, upwards of 1800 years
before the Christian era. He purchased the cave of Machpelah for four hundred shekels

of silver, current money with the merchant,

(x) ¢The maritime law isnot in itself a
complete and perfect system. In all mar-
itime courts there is a considerable body
of municipal law that underlies the mar-
itime as the basis of its administration.
Strictly speaking, the maritime law is that
alone which is peculiar to, or which spe-
cially concerns, maritime transactions.”
Brown, Dist. J. in The City of Norwalk,
55 Fed. Rep. 98, 107, which decision,
reviewing the authorities at length, sup-
ports the competency of State legislation
to create maritime rights, and of a court
of admiralty to enforce rights so created.
The learned judge (p. 106) cites the fol-
lowing instances of new legal and mari-
time rights created by a State and upheld :
— liens for supplies to domestic vessels :
The Lottawanna, 21 Wall. 558 ; liens for
master's wages : The Louis Olsen, 52 Fed.
Rep. 652 ; The J. E. Rumbell, 148 U. S.
1; liens for damages for refusing to load
under charter: The J. F. Warner, 22 Fed.
Rep. 342 ; liens for double whaifage : The
Virginia Rulon, 13 Blatch. 519; actions
for half pilotage where a pilot’s services
were refused : Ex parte Hagar, 104 U. S.
520 ; liens for expenses of seamen at a
quarantine hospitel : The Wensleydale,
41 Fed. Rep. 829; regulations as to
rivers, harbors, and wharves : Ouachita
Packet Co. v. Atken, 121 U, S. 444;
Philadelphia & S. S. Co. v. Pennsylvania,
122 U. S. 326, 346 ; penalties imposed for
the protection of fisheries: Manchester v.

[2]

Gen. xxiii. 16.

Mass,, 139 U. 8. 240; quarantine laws :
Morgans’s S. Co. v. La. Board of Health,
118 U. 8. 455 ; regulating the charges of
floating ' elevators : Budd ». New York,
143 U. 8. b17 ; establishing and regulat-
ing ferries: Gloucester Ferry Co. v. Penn-
sylvania, 114 U. S. 196 : and other State
regulations concerning the navigation of
rivers and harbors, anchorage grounds,
port wardens, navigation about piers and
ships, and wharf and ferry privileges,
giving rise to specific rights that are con-
stantly enforced in the admiralty.

State legislation may create a lien for ve-
pairs in the home port when such lien is
not given by the maritime law, and pro-
vide for enforcing it in the State courts.
Atlantic Works v. Tug Glide, 167 Mass.
525. DMlaritime liens for mecessary sup-
plies, &c. originating in a State other than
that of the owner's residence take vrece-
dence of a prior mortgage which gives to
the mortgagor full control of the vessel for
navigation, The Charlotte Vanderbilt,
19 Fed. Rep. 219; see The Katie O'Neil, 65
id. 111 ; The Favorite, 3 Sawyer, 405.
But sunbsequent domestic liens under
State laws do not deprive the mortgage
of priority. The Josephine Spangler, 11
Fed. Rep. 440 ; see The De Smet, 10 id.
483 3 Gould & Tucker’'s Notes on the U. S.
Statutes, § 4192. See also The Victorian,
24 Oregon, 121 ; The J. C. Rich, 46 Fed.
Rep. 136; The Samuel Marshall, 54 id. 396;
The H. N. Emilie, 79 id. 511.
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1. Of the Maritime Legislation of the Ancients. — Though the ma-
rine law of modern Europe had its foundations laid in the juris-
prudence of the ancients, there is no certain evidence that either
the Phoenicians, Carthaginians, or any of the states of Greece,
formed any authoritative digést of naval law. Those powers
were distinguished for navigation and commerce, and the
Athenians in particular were very commercial, and they kept
up & busy intercourse with the Greek colonies in Asia Minor,
and on the borders of the Euxine and the Hellespont, in the
islands of the Algean sea, and in Sicily and Italy. They were
probably the greatest naval power in all antiquity. Themistocles
had the sagacity to discern the wonderful influence and controll-
ing ascendency of naval power. Itis stated by Diodorus Siculus,
that he persuaded the Athenians to build twenty new ships every
vear. He established the Pirszus as a great commercial empo-
rium and arsenal for Athens, and the cultivation of her naval
superiority and glory was his favorite policy; for he held the
proposition which Pompey afterwards adopted, that the people
who were masters of the sea would be masters of the world. ()
The Athenians encouraged, by their laws, navigation and
trade; and there * was a particular jurisdiction at Athens *3
for the cognizance of contracts, and controversies between
merchants and mariners. There were numerous laws reclative
to the rights and intercsts of merchants, and of their naviga-
tion; and in many of them there was an endeavor to remove,
as much as possible, the process and obstacles which afflicted
the operations of commerce. KEach state had its consul to pro-
tect and advance the interests of commerce; and when a trader
died abroad, 1t was part of fthe consul’s duty to take charge of
his property, and transmit an account to his friends at Athens.
In a pleading of Uemosthenes against Lacritus, we find the
snbstance of a loan upon bottomry, with all the provisions and
perils appertaining to such a contract carefully noted.(¢) Asa
consequence of the commercial spirit and enterprise of the
Grecks, their language was spoken throughout all the coasts of

(6) Themist. Hist. lib. 1; Cie. Epist, ad Atticum, 1ib, 10, epist. 8.

(a) Potter’s Greek Antiq. i. 84 ; Voyage du jeune Anacharsis, v. ¢. 55 ; Mitf. Hist,
i1, 182-185. The profession of merchandise, says Plutarch, in hig life of Solon, was
honorable in Greece. St. John’s History of the Manners and Customs of Ancient
Greece, 11, ¢. 9, on the commerce of Attica, and ¢. 10, on Navigation.

[]
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the Mediterranean and Euxine scas. Cicero was struck with
the comparison between the narrow limits in which the Latin
language was confined and the wide extent of the Greck. ()
The universality and stability of the Greck tongue were owing,
no doubt, in a considerable degree, to the conquests of Alex-
ander, to the loquacity of the Greeks, and the inimitable excel-
lence of the language itself; but it is essentially to be imputed
to the commercial genius of the people, and to the colonies
and factories which they established, and the trade and corre-
spondence which they maintained throughout the then known
parts of the eastern world.

The Rhodians were the earliest people that actually created,
digested, and promulgated a system of marine law. They
obtained the sovereignty of the seas about nine hundred years
betore the Christian era, and were celebrated for their naval
power and discipline. Their laws concerning navigation were
received at Athens, and in all the islands of the Afgean sea,
and throughout the coast of the Mediterrancan, as part of the

law of nations. Cicero, who in early life studied rhetoric
*4 *at Rhodes, says,(a) that the power and naval discipline of

that rcpublie continued down within his time of memory, in
vigor and with glory. We are indebted to the Roman law for
all our knowledge of the commercial jurisprudence of the
Rhodians. Not only their arts and dominion have perished, but
even their nautical laws and usages would have entirely and for-
ever disappeared in the wreck of nations had it not been for the
superior wisdom of their masters, the Romans; and one solitary
title in the Pandects (5) contains all the fragments that have
floated down to modern times of their once celebrated maritime
code. The collection of laws, under the title of Rhodian laws,
published at Basle, in 1561, and at Frankfort, in 1596, was
cited as genuine by such civilians as Cujas, Godefroi, Selden,
Vinnius,(¢) and Gravina; and yet it has since been discovcred
and declared by equally learned jurists, as Bynkershoek, o)

(0) Graea leguntur in omnibus fere gentibus : Latina suis finibus, exiguis sane,
continentur. Orat. pro Archia Poeta, s. 5.

(¢) Orat. pro Lege Manilia, ¢. 13.

(0) Dig. 14. 2; De Lege Rhodia de Jactu. This law, de Jactu, is the only rule
that can be distinctly and authoritatively traced to the institutions of Rhodes.

(¢) Peckii, Com. ad rem nauticam cum notis Vinnii. Lugd. 1647.

(d) Opera, ii. De Lege Rhodia, c. 8.

[4]



LECT. XLIL] OF PERSONAL PROPERTY. *5

Heineccius, (¢) Emerigon, (f) and Azuni,(g) that the collcction
of laws which had been thus recognized as the ancient Rhodian
laws (and of which a translation was given in the collection

of *sea laws published at London in the reign of Queen *5
Anne) are not genuine, but spurious. The emperor Augustus

first gave a sanction to the laws of the Rhodians, as rules for
decision in maritime cases at Rome; and the emperor Antonius
referred one of his subjects, aggrieved by the plunder of his
shipwrecked property, to the maritime laws of Rhodes, as being
the laws which, he said, werc the sovereign of the sea.(a) The
Rhodian laws, by this authoritative recognition, became rules of
decision in all maritime cases in which they were not contrary
to some express provision of the Roman law. They were truly,
as Valin has observed, the cradle of nautical jurisprudence.

We are, therefore, to look to the collections of Jusfinian for
all that remains to us of the commercial law of the ancients.
The Romans never digested any general code of maritime regu-
lations, notwithstanding they were pre-eminently distinguished
for the cultivation, method, and systcm which they gave to their
municipal law. They secem to have been contented to adopt as
their own the regulations of the republic of Rhodes. The genius
of the Roman government was military, and  not commerecial.
Mercantile professions were despised; nothing was esteemed
honorable but the plough and the sword. They encouraged corn
merchants to import provisions from Sardinia, Sicily, Africa,
and Spain; but this was necessary for the subsistence of the

(¢) Hist. Jur. Civ. Rom. ac Germ. lib. 1, s. 296,

(f) Traité des Assurances, Pref.

(9) Maritime Law of Europe, i. 277-295, N. Y. ed. In the note to p.286, William
Johnson, Esq., the learned translator of Azuni, detects many gross errors in the pre-
tended collections of Rhodian Laws, contained in the English ¢“ Complete Body of Sea
Laws.” Mr. Johnson’s opinion is, of itscif, of great authority ; and his notes to his
transiation of Azuni show a familiar and uccurate acquaintance with legul and clas-
sical antiquities. Yet, notwithstanding all the anthority against the authenticity of
that collection, M. Boulay-Paty, in bis Cours de Droit Commercial Maritime, i. 10-21,
does not hesitate to give a succinet analysis of that collection, as containing at /east
the sense and spirit of the original laws, and as being an exposition of the true text.
M. Pardessus, in his Lois Mar. i. 836, has shown that this compilation of the Rhodian
laws belongs to the middle ages, and is a gennine compilation of the laws and usages
in the Mediterranean at that period.

(a) Dig. 14. 2. 9. Lord Stair, in his Institutions, says that the Lex Rhodia has
become by custom a law of nations, for its expediency to prevent shipwreck, and to
encourage merchants to throw out their goods.

[o]
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inhabitants of Rome, as the slaves of Italy (and who were almost
exclusively the cultivators of the soil) did not afford a sufficient
supply for the city., The Romans prohibited commerce to persons

of birth, rank, and fortune ; (6) and no senator was allowed
*6 to own a vessel larger *than a boat sufficient to carry his

own corn and fruits. (¢) The navigation which the Romans
cultivated was for the purposes of war, and not of commerce,
except so far as was requisite for the supply of the Roman
market with provisions. (6) This is the reason, that amidst such

(b) Code, 4. 63. 3. The decree in the code speaks contemptuously of commerce,
and as being fii only for plebeians, and not for those who were honorum luce conspicuos,
¢t patrimonio ditiores. Even Cicero regarded commerce as being inconsistent with the
dignity of the masters of the world : nolo cundem populum imperatorem, et portitorem
esse terrarum. ‘'The libert? or freedmen carried on the lucrative and mechanical trades
and arts,

{(2) Livy, lib. 21, e. 63 ;3 Dig. 50. 5. 3; Cicero, Orat. in Verrem, lib. 5, s. 18.

(b) Huet, Histoire dn Com -t de la Navig. des Anciens, p. 278, 279. Polybius, in
his General History, b. 3, ¢. 3, g. s the substance of a very remarkable commereial
treaty betweer Rome and Carthage, .nade the very first year after the banishment of the
Targuins. It goes to prove that the Romans were then a great comimercial people.
Polybius says he translated it from the original brazen tables existing in the capitol
in the apartment of the @diles, and in a language so very obsolete as to Le difficult
of interpretation. DBy that treaty neither the Romans nor their allies were to sail
beyond the far promontory which forms the eastern boundary of the Gulf of Carth-
age. If forced beyond it, they were not allowed to take or purchase anything, except
necessaries for refitting their vessels, and for sacrifice, and they were to depart within
five days. The object of this provision was to exclude the Romans and their allies
from trading with Egypt and the countries on the lesser Syrtis. But the Roman
merchants were to have free access to Sardinia, Sicily, Carthage, and the western
coast of Africa, and to pay no customs, but only the usual fees to the scribe and crier.
The sale of their cargoes was to be effected by public auction, and the public faith of
Carthage was pledged to the foreign merchant for his payment of the amount of such
sales. The Cartbaginians engage, on their part, not to offer any injury to the Roman
allies in Italy, nor build any fortresses in the Latin territory. This treaty, as Nicbuhr
sagaciously observes (History of Rome, 1. 468), divulges the fact of the commercial
oreatness of Rome before the expulsion of Tarquin ; but the liberal and enlarged
spirit of commerce which inspired the Romans, under their kings, was soon after lost
in the passion for war and conquest. Mr. Hooke, in his Dissertation on the Credibil-
ity of the History of the First Five Hundred Years of Rome, very plausibly suggests,
that Polybius was probably mistaken in the date of this commercial treaty with Car
thage, and it was made after the year 415, instead of the year 244, A. U. C. But as
Niebubr and Mitford (Hist. of Greece, ii. 151), and Heeren, in his Reflections, &e.,
i. 485, assume the antiquity of the treaty, as stated by Polybius, to be correct, no
higher modern authority for that point can be produced. There was a second com.
mercial treaty between Rome and Carthage, 161 years after the other, and which is
also mentioned by Polybius, and it contains cautionary restrictions, and some fair
and liberal terms of commerce between those two great rival republics.

6]
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. @ vast collection of wise regulations as are embodied in the
Roman law, affecting almost every interest and relation of

J e N b U A WAL

human life, we meet with only a few brief and borrowed dectails
on the interesting subject of maritime affairs. DBut those
titles atone for *their brevity by their excellent sense of *7
practical wisdom. They contain the elements of those very
rules which have received the greatest expansion and improve-
ment in the maritime codes of modern nations. Whatever came
from the pens of such sages as Papinian, Paul, Julian, Labeo,
Ulpian, and Scavola carried with it demonstrative proofs of the
wisdom of their philosophy and the elegance of their taste. (@)

(a) It may be useful to cast the eye for a moment over the most material prin-
ciples and provisions in the Roman law, relative to maritime rights.

The title Naute, caupones, stabularii, ut recepta restituant (Dig. 4. 9), related to
the responsibility of mariners, inn and stable keepers; and we meet here with the
principle which pervades the maritime law of all modern nations, for it has been as
generally adopted and as widely diffused as the Roman law. Masters of vessels were
held responsible, as common carriers, for every loss happening to property confided
to them, though the loss happened without their fault, unless it proceeded from some
peril of the sea or inevitable accident ; nist si quid damno falali contingit, vel vis major
contigerit, Ulpian placed the rule on the ground of public policy, as it was necessary
to confide largely in the honesty of such people, who have uncommon epportunity to
commit secret and impenetrable frauds. The master was responsible for the acts of
his seamen, and each joint owner of the vessel was answerable in proportion to his
interest.

The title Furti adversus nautas, caupones, stabularios (Dig. 47. §), related to the
same subject ; and the owners and masters were therein held answerable for thefts
committed by any person employed under them in the ship. But the law distinguished
between thefts by mariners and by passengers, and the master was not liable for
thefts by the latter.

The title De exercitoria actione (Dig. 14. 1) treated of the responsibility of ship.
owners for the acts of the master, This, said Ulpian, was a very reasonable and
useful provision, for as the shipper was obliged to deal with masters of vessels, it was
richt that the owner who appointed the master, and held him out to the world as an
agent worthy of confidence, should be bound by his acts. This responsibility extended
to everything that the master did in pursuince of his power and duty as master. It
extended to his contracts for wages, provisions, and repairs for the ship, and for the
loan of money for the use of the ship. The owner was not responsible, except for
acts done by the master in his character of master ; but if he took up money for the
use of the ship, and afterwards converted it to his own use, the owner was bound to
respond, for he first gave credit to the master. A case of necessity for the money
must have existed ; and in that case only, the power to borrow came within the mas-
ter’s general authority, The lender was obliged to make out, at his peril, the exist-
ence of such necessi‘; ; and then he was entitled to recover of the owner, without
being obliged to prove the actual application of the money to the purposes of the
voyage. So, if the master went beyond his ordinary powers, as, for instance, if he
was appointed to a vessel employed to carry goods of a particular description, as hemp

L7]
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2. Of the Maritime Legislation of the Middle Ages. — Upon the

revival of commerce, after the degirnction of the Western
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Empire of the Romans, maritime rules became necessary.

*9 The earliest code of modern sea laws was compiled * for
the free and trading republic of Amalphi, in Italy, about

the time of the first crusade, towards the end of the eleventh
century. This compilation, which has been known by the namée

or vegetables, and he took on board shafts of granite or marble, the owner was not
answerable for his acts; for there were vessels destined on purpose to carry such
articles, and others to carry passengers, and some to navigate on rivers, and others
to go to sea. If several owners were concerned in the appointment of the master,
they were each responsible in solido for his contracts.

The title De Lege Rhodia de jactu (Dig. 14. 2) is the celebrated fracment of the
Rhodian law on the subject of jettison.

It was ordained that if goods were thrown overboard, or a mast cut away in a
storm, or other common danger, to lichten and save the vessel, and the vessel be
saved by reason of the sacrifice, all concerned must contribute to bear the loss, as it
was incurred voluntarily for the good of all, and it was extremely equitable that all
should ratably bear the burden according to the value of their property. There were
some reasonable limitations to the rule. It did not apply to the persons of the free
rassengers on board, for the body of a freeman was said not to be susceptible of valu-
ation 3 and it did not apply to the provisions which were used in common., The
goods sacrificed were to be estimated at their actual value, and not at the anticipated
profit ; but the goods saved were to be estimated, for the sake of the contribution,
not at the price for which they were bought, but at that for which they might sell.

The title De nautico feenore (Dig. 22. 2; Code, 4. 23) regulated maritiine loans.
The lender was allowed to take extraordinary interest, because he staked his princi-
pal on the success of the voyage and the safety of the vessel, and took as his security
a pledge of the ship or cargo, The maritime interest ceased upon the arrival of the
vessel 3 and if she was lost by reason of seizure, for having contraband goods of the
debtor on board, the lender was still entitled to his principal and interest, because
the loss arose from the fault of the debtor.

The title De incendio, ruina, naufragio, rate, nave expugnata (Dig. 47. 9) related
to the plunder of vessels in distress; and it did great honor to the justice and hu-
manity f the Roman law. The edict of the pretor gave fourfold damages to the
owner, against any person who, by force or fraud, plundered a ship in distress. The
euilty persons were liable, not oniy to be punished criminally on behalf of the gov-
ernment, but to make just retribution to the aggrieved party ; and the severity of the
rule, said Ulpian, was just and necessary, in order to prevent abuses in cases of such
calamity. The same provision was extended to losses by those means during a ca-
lamity by fire. The law applied equally to the fraudunlent receiver and original taker
of the shipwrecked articles, and he was held to be equally guilty.

This cursory view of the leading doctrines of the Roman maritime law (for I have
not thought it necessary to take notice of all the refined and intelligent distinetions)
is sufficient to show how greatly the maritime codes of the moderns are indebted to
the enlightened policy and cultivated science of the Roman lawyers. The spirit

of equity, in all its purity and simplicity, seems to have pervaded those ancient
ingtitutions.

[8]
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of the Amalphitan Table, superseded the ancient laws; and its
guthority and equity were acknowledged by all the stales ol lialy,
though the whole work has now passed into irrctrievable

oblivion.(e¢) Other states and cities began to form * col- *10
lections of maritime law; and a compilation of the usages

and laws of the Mediterranean powers was made and publigshed
under the title of the Consolatc del Mare. This commercial
code is said to have been digested at Barcelona, in the Catalan
tongue, during the middle ages, by order of the kings of
Arragon. The Spaniards vindicated the claim of their country
to the honor of this compilation; and the opinion of Casaregis,
who published an Italian edition of it at Venice, in 1737, with
an excellent commentary, and of Boucher, who, in 1808, trans-
lated the Consolato into French from an edition printed at
Barcelona in 1494, are in favor of the Spanish claim.(a) But
the origin of the work is so far involved in the darkness of those
ages, as to render the source of it very doubtful; and Azuni, in
a labored article,(d) endeavors to prove that the Consolato was
compiled by the Pisans, in Italy, during the period of their
maritime prosperity. Grotius,(¢) on the other hand, and Mar-
quardus, in his work, De Jure Mercatorum, hold it to be a col-
lection made in the time of the crusades, from the maritime
ordinances of the Greek emperors, of the emperors of Germany,
the kings of France, Spain, Syria, Cyprus, the Baleares, and
from those of the republics of Venice and Genoa.(d) It was
probably a compilation made by private persons; but whoever

may have been the authors of it, and at whatever precise point

(e) Azuni's Maritime Law, 1. 376. Mr. Swinburne, who visited Amalphi, on his
excursion to the ruins of Pestum, in 1779, found the city in great decay, with only
the wrecks of its former grandeur. Its trade withered with the loss of its liberty, and
passed to Pisa, Genoa, and Venice, It was conquered by the Normans, and plundered
by the Pisans, who carried away a copy of the Pandects found there, and we hear no
more of the Amalphitan Table, or of the high reputation of the maritime tribunals of
Amalphi, Swinburne’s Travels in the Two Sicilies, ii. 138-150.

(¢) Hallam, in his View of Europe during the Middle Ages, ii. 278, thinks the
reasoning of Boucher, in his Consulat de la Mer, i, 70~76, to be inconclusive, and
that Pisa first practised those usages, which a century or two afterwards were for-
mally digested and promulgated at Barcelona.

(0) Maritiine Law, i, 326-372, Ed. New York.

(c) De Jure Belli et Pacis, lib. 3, c. 1, s. 5, note.

(d) Boulay-Paty, in his Cours de Droit Commercial Maritime, i. 60, insists that
Azuni has refuted Grotius and the other publicists on this point in a triumphant

manner.
[9]



*12 OF PERSONAL PROPERTY, |[PART v,

of time the Consolato may have been compiled, it is certain that
1t hecame the commaon law af all the commaorninl nawana f

*11 Europe. *The marine laws of Italy, Spain, France, and

England were greatly affected by its influence; and it
formed the basis of subsequent maritime ordinances.(e¢) It has
been translated into the Castilian, Italian, German, and French
languages ; and an entire translation of it into English has long
been desired and called for by those scholars and lawyers who
were the most competent to judge of its value. (6)

We are naturally induced to overlook the want of order and
system in the Consolato, and the severity of some of its rules,
and to justify Emerigon and Boucher in their admiration of the
good sense and spirit of equity which dictated its decisions upon
contracts, when we consider that the compilation was the pro-
duction of a barbarous age.(¢) It is, undoubtedly, the most
authentic and venerable monument extant of the commercial
usages of the middle ages, and especially among the people who
were concerned in the various branches of the Mediterranean
trade. It was as comprehensive in its plan as it was liberal in
1ts principles. It treated of maritime courts, of shipping, of the
ownership and equipment of ships, of the duties and responsi-
bilities of the owners and master, of freight and seamen’s wages,
of the duties and government of seamen, of ransoms, salvage,

jettisons, and average contributions. It treated also of
*12 maritime captures, and of the mutual *rights of neutral

and belligerent vessels; and, in fact, it contained the rudi-
ments of the law of prize. Emerigon very properly rebukes
Hubner for the light and frivolous manner in which he speaks
of the Consolato; and he says in return, that its decisions are
founded on the law of nations, and have united the suffrages of
mankind. (a)

(v) Casaregis, who was one of the most competent and learned of commercial
lawyers, says, iu one of his discourses {Dis. 218, n. 12), that the Consolato had, in
maritine matters, by universal custom, the force of law among all provinces and
nations.

(6) There has been a translation of two chapters on prize by Dr. Robinson, and of
some chapters on the ancient or commercial courts, and on recaptures, inserted in the
2d, 3d, and 4th volumes of Hall’'s American Law Journal.

(¢) Bynkershoek, in his Queestiones Jur. Pub. lib. 1, e. 5, praises the justice of some
of its rules, while he, at the same time, speaks disrespectfully and unjustly of the
work at large, as a farrago legum nawticarum,

(n} Traité des Assurances, Pref.

[10]
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The laws of Oleron were the next collection in point of time
and Gelebrity.(0) 'They were collected and promulgated in the
island of Oleron, on the coast of France, in or about the time
of Richard I. The French lawyers in the highest repute, such
as Cleirac, Valin, and Emerigon, have contended that the laws
of Oleron were a French production, compiled under the direc-
tion of Queen Eleanor, Duchess of Guienne, in the language of
(Gascony, for the use of the province of Guienne, and the navi-
gation on the coasts of the Atlantic; and that her son, Richard
I., who was King of England as well as Duke ¢f Guienne,
adopted and enlarged this collection. Selden, Coke, and Black-
stone, on the other hand, have claimed it as an English work,
published by Richard I. in his character of King of England. (¢)
It is a proof of the obscurity that covers the early history of the
law, that the author of such an important code of legislation
as the laws of Oleron should have been left in so much obscurity
as to induce profound antiquaries to adopt different conclusions,
in like manner as Spain and Italy have asserted rival claims to
the origin of the Consolato. The laws of Oleron were borrowed
from the Rhodian laws, and the Consolato, with alterations and
additions, adapted to the trade of Western Europe. They
* have served as 2 model for subsequent sea laws, and have *13
at all tlmmes been extremely respected in France, and per-
haps equally so in England, though not under the impulse of the
same national feeling of partiality. They have been admiti2d
as aufthority on admiralty questions in the courts of justice in
this country.(a)

(b) Mr, Justice Ware (Ware, 201) says that the laws of Oleron, at least in the form
in which we now have them, were a code earlier than the consulate. But Cleirac says,
that when Queen Eleanor, on her return from the Holy Land, prepared the project of
the Laws of Oleron, the customs of the Sea of the Levant, inserted in the Consulate,
were af the same time in vogue and in credit in all the East. Les Us et Contumes de
la Mer, p. 2. The great authority and influence of the laws of Oleron, as being the
foundation of the maritime legislation and jurisprudence of the western nations of
Europe, have been illustrated with much ability by Mr., Justice Ware, in his learned
opinion in the case of the Dawn, as reported in the Am. Jurist for October, 1841
[xxvi. 216]

(¢) The question is of no sort of moment to us at the present day ; but it is quite
amusing to observe the zeal with which Azuni, Boucher, and Boulay-Paty engage in
the contest, They insist that the pretension, as they term it, of such men as Selden
and Blackstone was founded on a desire to flatter the English nation, and to deprive the
French of the glory of the composition of those nautical ordinances.

(¢) See Walton v, The Ship Neptune, 1 Peters, Adm, 142 ; Natterstrom v. Ship

[11]
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The laws of Wisbuy were compiled by the merchants of the
city of Wisbuy, in the island of Gothland, in the Baltic sea,
about the year 1288. It has been contended by some writers,
that these laws were more ancient than those of Oleron, or even
than the Consolato. But Cleirac says, they were but a supple-
ment to the laws of Oleron, and constituted the maritime law
of all the Baltic nations north of the Rhine, in like manner as
the laws of Oleron governed in England and France, and the
provisions of the Consolato on the shores of the Mediterranean.
They were, on many points, a repetition of the judgments of

Oleron, and became the basis of the ordinances of the Hanseatic
League. (b) | |

Hazard, in the District Court of Massachusetts, 2 Hall's L. J. 359 ; Jims v. Jackson,
1 Peters, Adm. 157, all of which were decided on the authority of the laws of Ole:on.
In 1647 it was resolved, by the popular government of Rhoda Island, that the laws
of Oleron should be in force for the benefit of seamen. (Pitkin’s History, i. 49.)
Cleirac published, in the middle of the seventeenth eentury, the laws of Oleron, in his
work entitled Les Us et Coutumes de la Mer, with an excellent commentary. They
were translated into English, with the notes of Cleirac, considerably abridged, and -
published ia the collection of sea laws made in the reign of Queen .Aune. They have
likewise been published in this country, in the appendix to the first volume of Peters’s
Admiralty Decisions, from the copy in the Sea Laws. There is likewise annexed to
these reports a copy of the laws of Wisbuy, of the Hanse Towns, and of the marine
ordinances of Louis XIV,, and they have given iucreased interest to a valuable
publication. :

(b) Cleirac, in his preamble to the ordinances cf Wisbuy (Les Us et Coutumes de
1a Mer, 186), gives from Johannes Magnus, and his brother, Olaus, the historians of
Sweden and the Goths, a very glowing account of the former wealth and esmmereial
progperity of Wisbuy, the ancient capital of Gothland, and then a free and independent
city. In the eleventh and twelfth centuries it was the most celebrated and flourishing
emporium in Europe, and merchants from all parts came there to trafiic, and had their
shops and warehouses, and enjoyed the same privileges as the native inhabitants. In
Cleirac’s time, this bright vision had vanished, and the town, with its trade and riches,
was destroyed, and little was to be seen but heaps of ruins, — the sad evidence of its
former splendor and magnificence. Here is one ground for the melancholy admonition
of the poot, ‘‘ That trade’s proud empire hastes to swift decay.” But the logie of the
muse is entirely refuted by the stability of commercial power in other illustrious ex-
amples. The ancient paved streets, walls, towers, churches, and other public edifices
of Wisbuy, — the sure evidence of the great commerce, prosperity, wealth, taste, and
splendor of this city of the middle ages, still partly exist in considerable preserva.
tion, and are objects of deep curiosity and veneration. Mr. Laing, who recently visited
this ‘““mother of the Hanseatic cities,” gives a very interesting account (Tour in
Sweden in 1838) of its present desolate cendition, and of its varied and majestic ruins.
Wisbuy has long been so insignificant, and so little visited by travellers, that it had al-
most disappeared from medern geography ; and Mr. Laing’s account of it strikes us
with somewhat of the freshness and novelty of the discoveries of magnificent ruins in
the midst of Syrian and Arabian deserts.

[12]
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* The renowned Hanseatic association was begun at least *14
as early as the middle of the thirteenth century, and it
originated with the cities of Lubeck, Bremen, and Hamburg.
The free and privileged Hanse Towns became the asylum of
commerce and the retreats of civilization, when the rest of
Europe was subjected to the iron sway of the feudal system, and
the northern seas were infested by “savage clans and roving
barbarians.” Their object was mutual defence against piracy
by sea and pillage by land. They were united by a league offen-
sive and defensive, and with an intercommunity of citizenship
and privileges, The association of the cities of Lubeck, Bruns-
wick, Dantzic; and Colozne commenced in the year 1264,
according to Cleirac, and in 1164, according to Azuwn:; and it
became so safe and beneficial a confederacy, that all the citics
and large towns on the Baltic, and on the navigable rivers of
Germany, acceded to the union.(e¢) One of the means adopted
by the confederates to insure prosperity to their trade, and to
protect them from controversies with cach other, was the forma-
tion of a code of maritime law. The consuls and deputies of
the Hanseatic League, in a general convention at Lubeck, in
1614, added to their former ordinances of 15697 (or 1591, as Azuni
insists), from the laws of Oleron and of Wisbuy, and established
a second and larger Hanseatic ordinance, under the
*title of the Jus Hanseaticum Maritimum, and which was *15
published at Hamburg, in 1667, with a commentary by
Kuricke.

This digest of nautical usages and regulationz was founded
evidently on those of Wisbuy and Oleron; and from the great
.-H‘i'. influence and character of the confederacy, it has aiways been
‘deemed a compilation of authority. (a)

(a) The origin of the union of the Hanseatic League, others say, goes as far back as
1241, when the free cities of Lubeck, Hamhurg, and Bremen entered into a compact to
protect their political and commercial privileges. Lubeck was the capital of the
confederacy.

(1) Les Us et Coutumes de la Mer, 157-165. Ward, in his History of the Law of
Nations, ii. 276-290, adduces proofs that the Hanseatic League exercised the rights of
sovereignty as a federal republic, and with considerable strength and vigor, until the
fifteenth century. No less than four commercial treaties were concluded between
England and the Hanse Towns in the space of three years, from the year 1472 to 1474,
But the league was dissolved as soon as the great powers of Europe withdrew their
cities from the association ; and the members of this confederacy are now reduced to
the cities of Lubeck, Humburg, and Bremen. Rym. Fod. ton. ix. cited in Henry’s

[13]
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3. Of the Maritime Legislation of the Moderns, — But all the
former ordinances and compilations on maritime law were in a
great degree superseded In public estimation, their authority
diminished, and their lustre eclipsed, by the French ordinance
upon commerce in 1673, which treated largely of mnegotiable
paper, and more especially by the celebrated marine ordinance
of 1681. This monument of the wisdom of the reign of Louis
X1V., far more durable and more glorious than all the military
trophies won by the valor of his armies, was erected under the
influence of the genius and patronage of Colbert, who was not
only the minister and secretary of state to the king, but inspector
and general superintendent of commerce and navigation. 1t

was by the special direction of that minister, and with a
*16 view to illustrate * the advantages of the commerce of the

Indies, that Huet wrote his learned history of the com-
merce and navigation of the ancients.(a) The vigilance and
capacity of the ministry of Louis communicated uncommon
vigor to commerecial inquirics. They created a marine which
shed splendor on his reign, and corresponded in some degree
with the extent of his resources. It required such a work as
the ordinance to which I have referred to consolidate the estab-
lishment of the maritime power which had been formed by the
sagacity of his councils.

That ordinance, says Valin, was executed in a masterly
manner. It was so comprehensive in its plan, so excellent
in the arrangement of its parts, so just in its decisions, 8o wise
in its general and particular policy, so accurate and clear in its
details, that it deserves to be considered as a model of a perfect
code of maritime jurisprudence. The whole law of navigation,
shipping, insurance, and bottomry was systematically collected

Hist. of Great Britain, b. 5, ¢. 6 ; Putter's Constitutional History of Germany, ii. 208.
Those Hanseatic cities had a diplomatic representative at Washington, in 1827, and
in the year following a Convention of ‘ Friendship, Commerce, and Navigation be-
tween the United States and the free Hanseatic Republics of Lubeck, Bremen, and
Hamburg,” was concluded. Those free cities, including Frankfort-on-the-Main, were
recognized by the Congress of Vienna, in 1815, as having political existence, and on
the principle that they were to be free emporiums, open to the trade of all the world,
on equal terms. But the growth and influence of the new German Tariff League are
now (1843) so rapid and preponderating, that it is very possible the Hanse Towns
may, erelong, be induced to join the Germanic League. Frankfort is already included
in the nnion.

(@) Hist. du Comm, et de la Navig. des Anciens, Pref.

[14]



LECT. XLIL] OF PERSONAL PROPERTY. * 17

and arranged. It required the greatest extent of knowledge,
and the most correct discernment and liberality of views, to
form and execute such a work. It was necessary to examine
the commercial usages of 2ll other nations, and select from
amidst a contrariety of practice the most approved rules. It
was necessary to retrench that which was superfluous, to
enlighten that which was obscure, and to supply those things
which had escaped the observation of the earlier founders of
nautical law, or been recommended by the lights of experience.
It is, however, an extraordinary fact, that the able civilians,
and perhaps the distinguished merchants, who assumed the task
of legislators, and compiled this ordinance, are unknown to
fame; and though the event be of so recent a date, and occurred
at the most polished and literary era in French history, neither
letters nor gratitude nor national vanity have been able to rescue
their names from oblivion. (b)

* Valin supposed he had discovered the source of the * 17
materials of the ordinance in a curious and- vast compila-
tion of ancient maritime laws, among the manusecript collections
in the library of the Duke of Penthievre. The compilation con-
sisted of the Rhodian and Roman law; of the Consolato, and of
the Use and Customs of the Sea; of the ordinances of Charles
V. and Philip II., kings of Spain; of the judgments of Oleron;
of the ordinance of Wisbuy, and of the Teutonic Hanse; of the
insurance codes of Antwerp and Amsterdam; of the Guidon,
and of all the French ordinances prior to the year 1660. This
magnificent repository of commercial science is supposed to have
been the true and solid foundation of the fabric erected by
artists who had too much modesty to make their work the
vehicle of their own immortality. Iivery commercial nation has
‘rendered homage to the wisdom and integrily of the French
Ordinance of the Marine; and they have regarded it as a digest
of the maritime law of civilized Europe. Valin has written a
commentary upon every part of it; and 1t almost rivals the
ordinance itself in the weight of its authority, as well as in the
equity of its conclusions. (a)

(6) Valin’s Com. sur I'Ord. Pref. 4.

(@) The ordinance has been translated and printed in England, and published in
the collection entitled Sea Laws ; and it is annexed to the second volume of Judge
Peters's Admiralty Decisions in the District Court of Pennsylvania. It has been re-

[15]
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*18 *In addition to these general codes of commercial legis-

lation, there have been a number of local ordinances of
distinguished credit, relating to nautical matters and marine
insurance, such as the ordinances of DBarcelona, Florence,
Amsterdam, Antwerp, Copenhagen, and Konigsberg. There
have also been several treatises on nautical subjects by learned

civilians in the several countries of Europe, which are of great
authority and reputation.(a)

The English nation never had any general and solemnly
enacted code of maritime law, resembling those which have
been mentioned as belonging to the other European nations,
and promulgated by legislative authority. This deficiency was
supplied, not only by several cxtensive private compilations, (8)
but it has been more eminently and more authoritatively sup-
plied by a series of judicial decisions, commencing about the
middle of the last century. These decisions have shown, to
the admiration of the world, the masterly acquaintance of the
English judiciary with the principles and spirit of commercial
policy and general jurisprudence, and they have afforded un-
doubted proofs of the entire independence, impartiality, and
purity of the administration of justice. The numerous cases In
the books of reports which have arisen upon maritime questions

digested, with some few modifications and additions, in the New Commercial Code
of France of 1807 ; and that code was translated by Mr. Rodman, and published in the
city of New York in 1814, The commercial code was presented to the French legisia-
tive body by the counsellors of state in 1807, as having been conceived, meditated,
discussed, and established, by the inspiration of the greatest man in history, the Hero-
Pacificator of Europe, while he was bearing his iriumphant eagles to the banks of the as-
tonished Vistula ; and yet, in contradiction to much-of this adulation and incense, the
code will be found, upon sober examination, to be essentially a republication, in a new
form, of the ordinance of 1673, relative to negotiable paper, and of the maritime ordi-
nance of 1681, digested under the orders of Colbert, and illustrated by the commen.
taries of Valin. It is entitled, however, to the merit of some improvements on the
former ordinances, and of being more comprehensive in its plan and execution ; for it
embraces the subjects of partnership, common carriers, bankruptey, insolvency, and
stoppage in transitu. )

() These ordinances are collected by Magens, in the second volume of his Essay
on Insurances; snd Mr. C. Cushing, in a learned note to his translation of Pothier
on Maritime Contracts of Letting to Hire, published at Boston, in 1821, has alluded
to the most distingnished writers in Italy, Spain, Portugal, France, Holland, Germany,
and Sweden, on maritime law. ~

(3) Among the private treatises, the most distinguished are those of Malynes,
Molloy, Beawes, Postlethwayt, Magens, Wesket, Millar, Park, Marshall, Abbott,
Chitty, Holt, Lawes, and Benecke.

[16]
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resemble elementary treatises in the depth, ‘extent, and
variety of their researches, while they * partake, at the *19
same time, of the precision and authority of legislative
enactments. Lord Mansfield, at a very early period of his
judicial life, introduced to the notice of the English bar the
Rhodian laws, the Consolato del Mare, the laws of Oleron,
the treatises of Roccus, the laws of Wisbuy, and, above all, the
marine ordinances of Louis X1V., and the commentary of Valin.
‘These authorities were cited by him in Luke v. Lyde,(a) and
from that time a new direction was given to English studies,
and new vigor and more liberal and enlarged views communicated
to forensic investigations. Since the year 1798, the decisions of
Sir William Scott (now Lord Stowell) on the admiralty side of
Westminster Hall, have been-read and admired, in every region
of the republic of letters, as models of the most cultivated and
the most enlightened human reason. The English maritime law
can now be studied in the adjudged cases with at least as much
profit, and with vastly more pleasure, than in the dry and for-
mal didactic freatises and ordinances professedly devoted to the
science. The doctrines are there reasoned out at large, and
practically applied. The arguments at the bar, and the opinions
from the bench, are intermingled with the gravest reflections,
the most scrupulous morality, the soundest policy, and a
. thorough acquaintance with all the various topics that concern
the great social interests of mankind.

Nor has our learned profession in this country been wanting
in the study and cultivation of maritime law., OQur improve-
ment has been rapid and our career illustrious since the adop-
tion of the present Constitution of the United States. There
have been several respectable treatises on subjects of commercial
law, some of which we may notice when we are upon the
branches to which. they are applied. The decisions in the fed-
eral courts, in commercial cases, have done credit to the moral
and intellectual character of the nation; and the admi-
ralty courts in particular have displayed great * research, * 20
and a familiar knowledge of the principles of the marine
law of Europe. But I should omit doing justice to my own feel-
ings, as well as to the cause of truth, if I were not to select the
decisions in Gallison’s and Mason’s Reports, as specimens of

(@) 2 Burr. 882,
VOL. III. =~ 2 [17]
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pre-eminent merit. They may fairly be placed upon a level
with the best productions of thc English admiralty for deep and
accurate learning, as well as for the highest ability and wisdom
in decision.

The reports of judicial decisions in the several states, and
especially in the states of Massachusetts, New York, and Penn-
sylvania, evince great attention to maritime questions; and they
~contain abundant proofs that our courts have been dealing
largely with the bt~iness of an enterprising and commercial
people. Maritime law in these states became early and anxiously
ap object of professional research. If we take the reports of
New York in chronological order, we shall find that the first
five volumes occupy the period when Alexander Harrilton was a
leading advocate at our bar. That accomplished lawyer ‘or it
is in that character only that I am now permitted to refer to
him) showed, by his precepts and practice, the value fo be
placed on the decisions of Lord Mansfield. He was well
acquainted with the productions of Valin and Emerigon; and if
he be not truly one of the founders of the commercial law of
this state, he may at least be considered as among the earliest
of those jurists who recommended those authors to the notice of
the profession, ard rendered the study and citation of them popu-
lar and familiar. His arguments on commercial as well as on
other questions were remarkable for freedom and energy; and
he was eminently distinguished for completely exhausting every
subject which he discussed, and leaving no argument or objec-
tion on the adverse side unnoticed and unanswered. He traced
doctrines to their source, or probed them to their foundations,
and at the same time paid the highest deference and respect to
sound authority. The rcported cases do no kind of justice to

his close and accurate logic; to his powerful and compre-
* 91 hensive intellect, *to the extent of his knowledge, or the

eloquence of his illustrations. We may truly apply to the
efforts of his mind the remark of Mr. Justice Buller, in reference
to the judicial opinions of another kindred genius, that “prin-
ciples were stated, reasoned upon, enlarged, and explained,
until those who heard him were lost in admiration at the strength
and stretch of the human understanding.”

[18]
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LECTURE XLIIIL
OF THE LAW OF PARTNERSHIP.

PARTNERSHIP contracts have been found by experience to be
convenient to persons engaged in trade, and useiul to the com-
munity. Merchants are thereby enabled to consolidate their
credit and extend their business. With the aid of joint counsel
and accumulated capital, a spirit of enterprise 15 sensibly awak-
ened, and boldness of plan and vigor of exertion communicated
to mercantile concerns. Partnerships have grown with the
growth and multiplied with the extension of trade; and the law
by which they are regulated has been improved by the study and
adoption of the best usages which the genius of commerce has
introduced. It has also been cultivated and greatly enlarged,
under a course of judicial decisions, until the law of partnership
has at last attained the precision of a regular branch of science,
and forms a distinguished part of the code of commercial
jurisprudence.

In treating of this subject, I shall consider, (I.) The nature,
creation, and extent of partnerships; (11.) The rights and duties
of partners, in their relation to each other and to the public;
(IT1.) The dissolution of the contract.

1. Of the Nature, Creation, and Extent of Partnerships. — (1.)
Partnership in General. — Partnership is a contract of two or
more competent persons, to place their money, effeects, labor, and
skill, or some or ali of them, in lawful commerce or busi-
ness, and to divide the profit and * bear the loss, in certain * 24
proportions. (@) The two leading principles of the con-

(a) Puffendorf, Droit de la Nat. liv. 5, ¢. 8, sec. 1; Pothier, Traité du Contrat de
Société, n. 1 ; Répertoire de Jurisprudence, art. Société; Story on Partn. pp. 8, 10-19,
[§§ 2, 7-15.] The French ordinance of 1673 required the contract of partnership to
be reduced to writing and registered ; but that was the introduction of a new rule;
and the regulation had gone into disuse at the time of Pothier, though he considered
it to be a sage provision. (Pothier, ib. n. 79, 82, 98.) The new French commercial

[19]
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tract are a common interest in the stock of the company, and
a personal responsibility for the partnership engagements. (z)

code has retained the regulation of the ordinance, and it requires an abstract of the
articles of partnership to be attested, and publicly registered ; but the omission,
though injurious to the parties as between themselves, does not affect the rights of
third persons. (Code de Com. art. 39-44.} So, by the commercial ordinances of Bil-
boa, confirmed by Philip V. in 1737, ed. N. Y, 1824, ¢. 10, sec. 4, it was made neces-
sary, in every partnership, to reduce the articles to writing, and acknowledge them
before a notary, and file a copy with the university and house of trade. This would
seem not to be now the general law in Spain ; for it is admitted that partnerships may
be formed, as in the English law, tacitly as well as expressly. (Institutes of the Civil
Law of Spain, by Asso & Manuel, b. 2, ¢. 15, translated by Johnston, London, 1825.)
In Missouri, no person or copartnership shall deal as a merchant without a license.

R. S. of Missouri, 1835, p. 403.

(x) In general, the agreement of two
or more persons to carry on a business to-
gether and to divide its profits constitutes
a partnership both nter sese and as to third
persons, though they are not equal as to
the capital furnished by each or as to shar-
ing the profits ; but to establish a partner-
ship tnler scse, there should be an agreement
to share losses as well as profits. Winstanley
v. Gleyre, 146 Ill. 27 ; Chapin v. Brown,
101 Cal. 500 ; Winter v. Pipher (lowa),
64 N. W, Rep. 663 ; Spaulding ». Stub-
bings, 86 Wis, 255 ; Dawson ». Iron Range
R. Co., 97 Mich. 33 ; Roggenkamp v, Har-
greaves, 39 Neb, 540 ; Jeter v. Burgwyn,
113 N. C.157. The essential idea of the
modern partnership is association for gain,
not mental or spiritual improvement.
Reg. v. Robson, 16 Q. B. D. 137.

Participation in profits, though strong
primn. facie evidence, i8 mot conclusive
evidence of a partnership; its existence
depends upon the parties’ intention as
shown by written instruments or by their
conduct in holding themselves out as part-
ners. Walker ». Hirsch, 27 Ch., D. 460 ;
Badeley v. Consolidated Bank, 34 Ch. D.
553 : 38 id. 238 ; Frowde v. Williams, 56
L. J. Q. B. 62 Davis ». Davis, {1894] 1
Ch. 393 ; see 32 Cent. L. J. 268 ; Gibson
». Smith, 31 Neb. 354 ; Dubosv. Jones, 34
Fla. 539 ; Webster ». Clark, id. 637 ; St.
Louis Bank ». Altheimer, 91 Mo, 190

[20]

Meehan ». Valentine, 145 U. S. 611 ; Me-
Donald v. Matney, 82 Mo, 358 ; Tyler .
Waddingham, 58 Conn. 375, 383. Each
partner must, it seems, have an equitable
lien upon the firm’s property for payment
of its debts and for his own share of the
surplus assets. Buck ». Dowley, 16 Gray,
655 ; Standish ». Babeock, 52 N, J. LEq.
628.

In strictness, the partnership creditors
have, as such, no lien upon, or equity in,
the firm's property. Smith v. Smith (87
Iowa, 93), 43 Am. St. Rep. 359, 370.
And the rule that such creditors are to be
paid out of the partnership assets, is not
so much for their benefit as for the part-
ners’ protection. Farwell ». Huston, 151
Til. 239 ; Fletcher ». Sharpe, 108 Ind. 276.

Members of a corporation defectively or-
ganized are often held to be partners.
See e. 4. Drennen ». London Ass, Co., 113
U. 8. 51: American Mirror Co. v, Bulk-
ley {(Mich.), 656 N. W. Rep. 291 ; Ward
v. Brigham, 127 DMass. 24; Guckert v,
Hacke, 159 Penn. St. 303 ; Rutherford ».
Hill, 22 Oregon, 218 ; Rio Grande Cattle
Co. v. Burns, 82 Texas, 50. They are not
liable upon its contracts, in case of techni-
cal defects in organization when the cor.
poration has long carried on business
without objection from the State, and the
other parties to the contract suppose that
they are contracting with it alone. Globe
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The common iInterest of the partners applies to all the partner-
ship property, whether vested in the first instance by their.
several contributions to the common stock, or acquired after-
wards in the course of the partnership businessg; and that prop-
erty is first liable for the debts of the company; and after they
are paid, and the partnership dissolved, then it is subject to a
division among the members, or their representatives, according
to agreement. If one person advances funds, and another fur-
nishes his personal services or skill, in carrying on a trade, and
is to share in the proiits, it amounts to a partnership.(é) But
each party must engage to bring into the common stock some-
thing that is valuable; and a mutual contribution of that

which has value, and can be appreciated, is * of the essence * 25
of the contract. (a) It would be a valid partnership, notwith-

standing the whole capital was, in the first instance, advanced
by one party, if the other contributed his time and skill to the
business, and although his proportion of gain and loss was to be
very unequal. It is sufficient that his interest in the profits be
not intended as a mere substitute for a commission, or in lieu

(b) Dob v. Halsey, 16 Johns, 34 ; Story on Partn, 19, 89, [§ 15 ; Dale v. Hamilton,
5 Hare, 369, 393.]

(«) Pothier, Traité du Con. de Soc. n. 8, 9, 10 ; Ferriére, sur Inst. 3, 26 ; Code
Napoleon, No. 1833.

Pab. Co. v. State Bank, 41 Neb, 175; A partnership for a longer period than

Stafford Bank . Palmer, 47 Conn. 443 ;
see Teitig v. Boesman, 12 Mont. 404.

A partnership cannot be formed for il-
legal purposes. Dunham v. Presley, 120
Mass., 285. 1If, however, the business is
legitimate, one partner is not precluded
from claiming a full division of the profits
by the fact that they were in part derived
from deceiving customers. Pennington v.
Todd, 47 N. J. Eq. 569; see Irwin .
Williar, 110 U. S. 499.

Where the common-law rule prevails
that husband and wife cannot contract
with each other, they cannot form a part-
nership. Bowker ». Bradford, 140 Mass.
521, And a marriage between those who
are already members of a partnership dis-
solves it. Infra, p. b5 ; Bassett ». Shep-
ardson, 62 Mich, 3.

a year should be in writing under the stat-
ute of frauds; if not, it 1s a partnership
at will. 'Wahl ». Barnum, 116 N. Y. 87 ;
Morris v. Peckham, 61 Conn, 128,

Partnership articles apply by tacit con-
sent to a partnership continued after the
term named therein, except so far as that
is inconsistent with a partnership at will.
Neilson v. Mossend Iron Co., 11 A. C.
298 ; Daw v. Herring, [1892] 1 Ch. 284 ;
gee Myers v. Myers, 60 L. J. Ch. 311 ; 61
L. T. 757.

Profits or losses are prima facie to be
equally divided between the partners in
the absence of agreement. Lewis v. Loper,
54 Fed. Rep. 237 ; Harris v. Carter, 147
Mass. 313.

[21]
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of brokerage, and that he be received into the association as a
merchant, and not as an agent. (b)! A joint possession renders

(0) Reid v. Hollinshead, 4 B. & C. 867. The test of partnership is a community
of profit, a specific interest in the profits, as profits, in contradistinction to a stipulated
portion of the profits as a compensation for services. Loomis v. Marshall, 12 Conn.
69 ; Champion ». Bostwick, 18 Wend. 175 ; Vanderburgh ». Hull, 20 id, 70 ; Lord
Eldon, E» parte Hamper, 17 Ves, 404. See post, 34. DMr, Justice Story, on Partner-
ghip, p. 51, [§ 34,] considers that a share in the nef, and not in the gross profits, is here
meant, to constitute a partner. 8. p. in Dry ». Boswell, 1 Camp. 330. To be a part-
ner, one must have such an interest in the profits as will entitle him to an account, and
give him a specific lien or preference in payment over other creditors. It is not essen-
tin! to a partnership that there should be a communion of interest in the capital stock,
and also in the profit and loss. If there be a community of profit, or of profit and loss,
in the adventure or business between the parties, they will be partners in the profit and

loss, though not partners in the capital stock.

If, however, there be no agreement be-

tween the parties on the point, the presumption will be a community of interest in the

1 Parinership as to Third Persons, —
The test of partnership asto third persons,
and the reasons given in Waugh v, Carver,
nost, 27, n. (d), 32, n. (¢), 18m, L. C. ad
/. hawe been much discussed and broken
in upon, if not overthrown in England.
It is very truly said that creditors neither
do nor can rely on profits for payment, for
profits do not exist until creditors are paid.
In fact, what a creditor does rely on as &
fund for payment are the gross returns,
not the net profits. Yet it has been de-
clared, that one who shares gross returns
is not, while one who shares net profits is,
a partner. Seo Mr. Gray’s notes to Story
on P., § 36 and § 49. Testimony of Mr.
Commissioner Fane before a committee of
the House of Commons ; Lindley on P.,
40, n. (7), 1st ed. It has been said that
the true question is, whether the trade is
carried on on behalf of the person sought
to be charged as a partner, the partici-
pation in profits being & most important
element in determining that question, but
not being in itself decisive. The test is
whether it is such a participation of profits
as to constitute the relation of principal
and agent between the person taking the
profits and those actually carrying on the
business. Cox v. Hickman, 8 H. L, C.
268, 306, 313 ; Bullen v, Sharp, L. R. 1
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C. P. 86, 112 ; Kilshaw v. Jukes, 3 Best
& S. 847 ; Be English & Irish Church &
Un. Ass. Soc.,, 1 Hem. & M, 85, 106 ;
Shaw v. Galt, 16 Ir. C. L. 357. In Holme
v. Hammond, L. R. 7 Ex. 218, post, 33,
n. 1, however, some of the judges expressed
dissatisfaction with this test also, consider-
ing thet the agency is to be deduced from
the partnership, and not the partnership
from the agency. See, further, Heap v.
Dobson, 16 C. B. N. 8. 460 ; Easterbrook
v, Barker, L. R. 6 C. P. 1, 11.
Arrangements for pooling profits, that
is, for putting the net profits of different
concerns together at the end of a certain
time, and dividing them in a certain
proportion irrespective of the amounts
contributed, have been held not to create
partnerships. And this seems to be best
explained by the modern English doc-
trines, on the ground that the severzal
parties continue to carry on their business
on their own behalf alone, although they
have bound themselves to pay over a part
of what they make. Fsy v. Davidson, 13
Minn., 523; Smith ». Wright, 6 Sandf.
113; Connolly ». Davidson, 15 Minn,
519 ; Snell v. De Land, 48 Ill. 323. See
Merrick v. Gordon, 20 N. Y. 93 (dis-
tinguishing Champion v. Bostwick, supra,
n, {8) ) ; [Irvin v. N. C, & St. L. Ry. Co.,
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persons tenants In common, but it does not, of itself, constitute
them partners, and, therefore, surviving partners and the repre-

property as well as in the profit and less. Zx parte Hamper, 17 Ves. 404 ; Story on
Partn, 41, 42, 45, [§§ 27-29 ;].Reid v. Hollinshead, 4 B. & C. 867. The Roman law
nmade the same distinction between a partnership in the capital stock and a partnership
in the profit and loss arising from the sale, Dig. 17. 2. 58; Vinnius, ad Inst. 3, 26.
2, n. 3. There is also a distinction between a stipulation for a compensation for labor,
proportioned to the profits, without any spccific lien upon such profits, and which does
not make a person & partner, and a stipulation for an interest in such profits, which
entitles the party to an account as a pariner, 1 Rose, 91 ; Cary on Partn, 11, n. 1;
and this Mr, Chancellor W.lworth held to be a sound distinction as regards the rights
of third persons. 18 Wend. 184, 185 ; and Mr. Justice Wilde, in Deany v, Cabot, 6
Met. 82. See also Story on Partn. pp. 49, 56-59, [§§ 32, 38 ¢f seq.]. It is further a
general principle in partnerships, that no one partner is entitled to compensation for
his services to the firm, nor for interest upon moneys advanced to or deposited with
the firm, for its use, without s special agreement, or some very peculiar circumstances

to justify it.

92 I1l. 103 ; Hartan ». Eastern R. R. Co.,
114 Mass. 44.] So a loan stipulating for
a share of profits, if the business proves
profitable, in lieu of interest, or for a com-
mission on profits, has been held not to
create a partnership. Gibson ». Stowe,

43 Barb. 285 ; Williams v. Soutter, 7 Iowa, |

435 ; St. 23 & 29 Vict, c. 86, § 1. See
Lintner v. Milliken, 47 Ill. 178, But
there are strong decisions the other way.
Sheridan v. Medara, 2 Stockt. 469;
McDonald v. Millaudon, 5 La. (Miller)
403 : Wood ». Vallette, 7 Ohio 8¢, 172;
Pierson v. Steinmyer, 4 Rich. 309; Par-
ker v. Canfield, 37 Conn. 250,

See, further, Owens v. Mackall, 23 Md.
382 ; post, 33, n. 1, on executors, Also,
Edwards v. Tracy, 62 Penn, St. 374, 381;
post, 34, n. 1, on agents.

In many Aimerican cases, however, it
is laid down that althoeugh a person not
actually a partner cannot be held liable
as such to third persons who know that
he is not a partner, he is liable as a part-
ner to thivd persons who do not know the
facts, if by the agreement under which
the business is carried on he has an in-
terest in a certain share of the profits as
prafits, and a lien on the whole profits
as security for his share. Supre, n. (b);

Lee ». Lashbrooke, 8 Dana, 214, and infra, p. 37, n.

Pratt », Langdon, 97 Mass, 97, 12 Allen,
544 ; Holmes v. O Colony R. RR., 5 Gray,
58 3 Berthold 2. Goldsmith, 24 How. 536,
543 ; (compare Bigelow o. Elliot, 1 CIifi,
28, 37 ;) Catskill Bank v. Gray, 14 Barb.
471 ; Manhattan B. & M. Co. v. Sears,
45 N. Y. 797 ; Voorheesv. Jones, 5 Dutch,
270 ; Reynolds ». Hicks, 19 Ind. 113
Wright v. Davidson, 13 Minn. 449 ; Chap-
line ». Conant, 3 W. Va, 507. And see
Niehoff v. Dudley, 40 Ill. 4086, 409 ; Hal-
let v. Desban, 14 La. An. 529 ; Fay ».
Davidson, 13 Minn. 523. The cases which
seem to go farthest are Bromley v. Elliot,
38 N. H. 287 ; Bigelow v. Elliot, supra ;
Wood v, Vallette, 7 Ohio St. 172, See
Pierson v. Steinmyer, 4 Rich. (8. C.) 309,
319.

[ What is a Partnership. —The ques-
tion of what constitutes a partnership has
received considerable diseussion both in
England and this country since the last
edition of this work, but cannot be said
to have yet reached a satisfactory solu-
tion. That persons who have held thom-
gelves out as partners may be held liable
as such is elementary. Stimson v. Whit-
ney, 130 Mass. 591 ; Smith ». Hill, 45
Vt. 80 ; Dailey v. Coons, 64 Ind. 545
Carmichael v. Greer, 55 Ga, 116. In ZRe

[23]



*05

ad

OF PERSONAL PROPERTY.

[PART V.

sentatives of a deceased partner are not partners, notwithstand-
ing they have a community of interest in the joint stock.(c)

{¢) Pearce v. Chamberlain, 2 Ves. 33. But a stipulation at the commencement of
the partnership, that the personal representatives of a partner should suceeed him in the
partnership, is held to be valid and binding by the common law, and by the French
and Scotch law. Collyer on Partn. b. 1, ¢. 1, pp. 5, 6 ; Code Civil Franc. de Société,
433, 434, [n. 1868 ;] Bell's Com. 620 ; though it was otherwise in the Roman law,
Dig, lib. 17, tit. 2. 1. 35 ; Story on Partn, p. 7, [§ 5.]

Jewett, 15 N. B. R, 126, this is but an
application of the general docirine of
estoppel.

In no other case can persons be held
liable as partners even to third persons,
unless a partnership in fact existed. See
Vinson ». Beveridge, 3 MacArth, 597 ;
Central City Savings Bank ». Walker,
66 N. Y. 424 ; Ward v. Brigham, 127
Mass. 24 ; Day v». Stevens, 88 N. C. 83.
See especially Scarf v. Jardine, 7 App.
Cas. 345 ; Thompson ». First Nat. Bank,
111 U. S. 529.

The difficult question to determine is
when a partnership does in fact exist. It
is now generally conceded that this is a
question of fact to be determined by all
the evidence in the case. But behind this
there remains the difficulty of determin-
ing exactly what it isthat is to be proved ;
in other words, of determining what are
the necessary legal elements which go to
constitute a partnership. It is believed
that the true solution of the difficulty was
given by Jessel, M. R., in the case of
Pooley v. Driver, 5 Ch. D. 458, at page
476, viz. : that it must be shown that it
was the intention to create & firm, or dis-
tinet legal entity, the individual partners
being the agents, not of each other, but
of the firm. In accordance with this view,
it is now well settled that a participation
in profits, whether net or gross, does not
necessarily render the one so participating
liable as a partner, but is at most only
presumptive evidence of a partnership in
fact. Mollwo, March, & Co. v. The Court
of Wards, 4 L. R. P. C, 419 ;*Pooley v.
Driver, 5 Ch. D. 458; Ex arte Ten-
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nant, 6 Ch. D. 303. In this country
this principle is recognized in those cases
which hold that a participation in profits,
in order to render one liable as a partper,
must be a participation in profits ‘‘as
such,” and not simply as a mode of com-
pensation for services rendered, or in lien
of interest for money loaned. Curry v.
Fowler, 87 N. Y. 383 ; Burnett v. Snyder,
81 N. Y. 550; Richardson v». Hughitt,
76 N. Y. 55 ; Eager v. Crawford, ib. 97 ;
Commonwualth v. Bennett, 118 Mass. 443 ;
Sangston v, Hack, 52 Md. 173 ; Nicholaus
v. Thielges, 50 Wis, 491 ; Beecherv. Bush,
45 Mich. 188 ; Hart v. Kelley, 83 Penn.
St. 286 ; Chaffraix v. Lafitte, 30 La. An.
631. See especially, Boston, &c. Co. 2.
Smith, 13 R. 1. 27; Eastman », Clark,
63 N. H. 276 ; Harvey v. Childs, 28 Ohio
ot. 319 ; and Beecher v. Bush, supra, in
which the English rule lzid down in Cox
v, Hickman, supra, n. 1, was approved,
It has generally been held that an agree.
ment to share both profit and loss is almost
conclusive evidence of a partnership, and
is not rebutted by a provision that the
property used in the business shall belong
to the partners or one of them individually.
Pawsey v. Armstrong, 18 Ch. D. 698;
Moore v. Davis, 11 Ch, D. 26] ; McCrary
v. Slaughter, 58 Ala. 230 ; Kuhn v. New-
nan, 49 lowa, 424; Hankey v. Becht,
25 Minn. 212; Aultman v. Fuller, 53
Iowa, 60.

It is clear that if the parties intend
that which in law amounts to a partner-
ship, they must be held to be partners,
thongh they had no thought of creating
a partnership, and even though they have
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There must be a communion of profit to constitute a partnership
as between the parties, though it is not necessary that there
should be a community of interest in the property itself. They
must be not only jointly concerned in the purchase, but jointly
concerned in the future sale. A joint purchase, with & view to
separate and distinct sales by each person on his own account,
is not sufficient. If several persons, who have never met and
contracted together as partners, agree to purchase goods in the
name of one of them only, and to take al:quot shures of the pur-
chase, and employ a common agent for the purpose, they do not,
by that act, become partners, or answerable to the seller in that
character, provided they are not to be jointly concerned in the
resale of their shares, and have not permitted the agent {o
hold them out as jointly answerable with himself. (d) The same
distinction was known in the civil law; qui nolunt inter se con-
‘tendere, solent per nuntium rem emere in commune; quod a
societate longe * remotum.(a) 1t has been repeatedly recog- * 26
nized in this country, and may be considered as a settled
rule. (b)

Ii the purchase be on separate and not on joint account, yet if
the interests of the purchasers are afterwards mingled with a
view to a joint sale, a partnership exists from the time that the
gshares are brought into a common mass.(¢) A participation in
the loss or profit, or holding himself out to the world as a
partner, so as to induce others to give credit on that assurance,

{d) Hoare v. Dawes, Doug. 871; Coope v. Eyre, 1 H. Bl. 37: Gibson ». Lupton,
9 Bing, 297.

(a) Dig. 17. 2. 33.

() Holmes v. United Insurance Company, 2 Johns. Cas. 329 ; Post v. Kimberly,
9 Johns. 470; Osborne ». Brennan, 2 Nott & M’Cord, 427 ; Harding ». Yoxcroft,
6 Greenl. 76.

(c) Sims v, Willing, 8 Serg. & R. 103. [Compare Heap v. Dobson, 15 C. B. N. 8.
460.

expressly provided that they are not to be
so considered. Pooley v. Driver, supra;
Ex parfe Delhasse, 7 Ch. D. 511 ; Beecher
v. Bush, supra; Cooley v. Broad, 29 La,
An. 345 ; Rosenficld ». Haicht, 53 Wis.
260 ; Haas v. Roat, 26 Hun, 632. It
would seem that it is upon this principle
that the following cases should be rested :
Legget v. Hyde, 68 N. Y. 272; Pettes w.

Appleton, 114 Mass. 114; Rowland v.
Long, 45 Md. 439. See further, Heise
v. Barth, 40 Md. 259 ; Reynolds Bros. v.
Pool, 84 N. C. 37; s. ¢. 37 Am. Rep. 607
and note ; Farmers’ Ins. Co. v. Ross, 29
Ohio St. 429 ; Beauregard v. Case, 91 U,
S. 134 ; Couch ». Woodruff, 63 Ala. 466 ;
Ross v, Parkyns, 20 L, R. Eq. 331 ; Syers
¥, Syers, I A, C, 174, — B.

)
[25]
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renders a person responsible as a partner.(d) A partnership
necessarily implies a union of twe or more persons; and if g
single individual, for the purpose of a fictitious credit, was to
assume a copartnership name or firm, the only real partnership
principle that could be applicable to his case would be the pre-
ference to be gilven to creditors dealing with him under that
description, in the distribution of his effects. But that would
be inadmissible, and contrary to the grounds upon which part-
nerships are created and sustained; and so the law on this point
has, in another country, been understood and declared.(e) If
the partnership consists of a large unincorporated association,
or jotnt-stock company, trading wron a joint stock, it is usually

regulated by special agreemeut; but the established law of the
land, in reference to such partnerships, i3 the same as in ordi-
nary cases, and every member of the company (whatever private
arrangement there may be to the contrary between the members,
and which is only a mischievous delusion) is liable for all |

the debts of the concern.(f) It is, however, the judicial lan-

(d) Lord Ellenborough, M’Iver v. Humble, 16 East, 173; Olmstead ». Hill, 2 Ark.
346.
(¢) Nairn ». Sir William Forbes, Bell's Commentaries on the Law of Scotland, ii.
625. +
.J) The King v, Dodd, 9 East, 516 ; Holmes v. Higgins, 1 B. & C. 74 ; Hess v.
Werts, 4 Serg. & R. 356 ; Carlen v. Drury, 1 Ves. & B. 157 ; Keasley v. Codd, cited
in a note to the case of Perring v. Hone, 2 Carr. & P. 401 ; Vigers v. Sainet, 13 La.
800 ; Williams v. Bank of Michigan, 7 Wend. 542 ; Walburn », Ingilby, 1 My. & K.
61 ; The Douglas Bank, 2 Bell's Comm. 623. Lord Ch. Hart observed, in Ex parte
Sneyds, 1 Molloy, 261, that joint-stock companies were bodies of comparatively
modern invention, to which statute gzives the right to sue and be sued by their officers ;
and now, by the statute of 1 Vict. ¢. 73, authorizing the formation of joint-stock com-
panies, the crown in England is authorized, by letters patent, to grant to companies,
though not incorporated, the privileges of incorporated companies, and suits may be
carried on in the name of one of the officers of the company. The patent may declare
the individual responsibility of the members for contracts to the extent of their shares,
Again, by the statute of 7 & 8 Vict. ¢. 110, 111, and 113, provision 18 made for the
registration of all joint-stork companies, by a registrar at the board® of trade, with
the qualities and incidents of corporations ; and such companies may, in cases of insol-
vency, wind up their concerns, as in cases of bankruptcy. Joint-stock danks must
be created by letters patent; and if such companies be incorporated, the liability of
the shareholders is not to be limited thereby. By the statute of 7 Geo. 1V. c. 46, for
regulating copartnerships of certain lankers, it was declared, that on judgment against
a registered officer of the company, execution may issue against any members for the
time being ; and if the debt cannot be levied on them, the former members may be sub-
jected to exccution by leave of the court, by process of scire facias, and they are only
secondarily linble. Eardley ». Law, 12 Ad. & El. 802.
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guage *in some of the cases,(¢)! that the membkers of a *27
private agsociation may limit their personal responsibility,

if there be an explicit stipulation to that effect made with the
party with whom they contract, and clearly understood by him
at the time. DBut stipulations of that kind are looked upon
unfavorably, as being contrary to the general policy of the law;
and it would require a direct previous notice of the intended
limitation to the party dealing with the company, and his clear
understanding of the terms of the limitation.(6) Incorporated

(a) Gibson, J., Hess v. Werts, 4 Serg. & R. 361 ; Platt, J., Skinner ». Dayton, 19
Johns. 537.

(b) It seems to be still an unsettled point, whether a stipulation in the articles of
association, limiting the responsibility of the members to the imnere joint funds, or to a
qualified extent, be binding upon the credifors dealing, with notice of the stipulation.
Mr. Justice Story inclines to the opinion, that the creditor acting with the knowledge
of it would be bound by it. Story on Partn. [§ 164.] Unless the creditor has previous
notice of the stipulation, e certainly would not be bound by it. 'Blundell v. Winsor,
3 Sim. 601 ; Walburn v, Ingilby, 1 My. & K. 61, 76. If he has that notice, I think
he ought, on general principles, to be bound by it.

In joint-stock companies in Scotland, the law in relation thereto is, that each part-
ner is liable enly to the extent of his shares, and not in solide. 2 Bell's Comm. 627,
628. This was the doctrine in the Roman law as to all partnerships, and is also the
rule in France, except as to commercial partnerships. Dig. 45. 2, 11. 1, and 2
Pothier, de Sociéte, n. 96, 103, 104, In a private commerecial association, where it is
agreed that the bisiness shall be conducted by a president and directors, and they be

Y Joint Stock Companies. — The Lord
Justice James in Baird’s Case, I. R. 5 Ch.
725, 734, explains the difference hetween
these companies and partnerships. [See
also Smith ». Anderson, 15 Ch. D, 247,
278 ; Liverpool Ins, Co. v. Massachusetts,
10 Wall. 566.]

It may be mentioned in this connection
that in England companies are authorized
to be formed by executing and register-
ing a deed under the hand and seal of
the members, which determines the ob-
jects of the company, and the extent of
its powers and of the members’ liabil-
ity. It is well settled that parties dealing
with these companies are bound to know
the contents of their deed of settlement.
Kearns v. Leaf, 1 Hem. & Mil. 681, 706;
p Am. Law Rev. 286, 287 ;” Royal British
Bank v, Turquand, 6 El. & Bl. 327, 332;
Balfour v. Ernest, 5 C. B. N. 8. 601, 623 ;

LEx parte Chippendale, Re German Mining
Co., 4 De G., M. & G. 19, 51 ; Fr parte
Eagle Ins, Co., 4 Kay & J. 549 ; Ernest v.
Nicholls, 6 H. L. C. 401, 419 ; I» re Lon-
don, Hamburgh, & Continental Exch.
Bank, L. R. 9 Eq. 270. But how far the
members’ liability to strangers for acts
within the powers of the directors can be
limited, is a more diffienlt question. It
was thought that it could not be limited
in Greenwood’s Case, 3 De G., M. & G.
459, 476, which was decided before the
above principle was settled, but is cited
in Hill’s Case, Jones’s Case, L. R, 9 Eq.
605, 611; and it seems to be approved in
Lind. on P. 2d ed. 339 ; Gordon ». Sea
Fire Life Ass, Co., 1 Hurlst. & N. 599,
See Hallet v. Dowdall, 18 Q. B. 2: Forbes
v. Marshall, 11 Exch. 166, 179. DBut
compare Bromley v, Elliot, 38 N. H. 287,

308,
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companies, though constituted expressly for the purposes of
trade, are not partnerships, or joint traders, within the purview
of the law of partnership, and the stockholders are not per-
sonally responsible for the company’s debts or engagements, and
their property is affected only to the extent of their interest in
the company. To render them personally liable requires an
express provision in the act of incorporation; and a disposition
to create such an extended responsibility seems to be increasing
in our country, and is calculated to check the enterprise of such
institutions, and impair the credit and value of them as safe
investments of capital.

A contract of partnership need not be in writing. Though
there be no express articles of copartnership, the obligation of a
partnership engagement may equally be implied in the acts of
the parties; and 1if persons have a mutual interest in the profits
and loss of any business carried on by them, or if they hold
themselves out to the world as joint traders, they will be held
responsible as partners to third persons, whatever may be the
real nature of their connection, or of the agreement under which
they act. Actual intention is requisite to constitute a partner-
ship ¢nter se.(¢) If a person partakes of the profits, he is
answerable as a partner for losses, on the principle that, by
taking a part of the profits, he takes from the creditors a part of
the fund which is the proper security for the payment of their

debts. (d) 2
* 28  * Tt is not essential to a legal partnership that it be con-
fined to commercial business. 1t may exist between attor-
neys, conveyancers, mechanics, owners of a line of stage-coaches,
artisans, or farmers, as well as between merchants and bankers. (a)

chosen, no individual partner can bind the firm, for he has no authority. Lambeth
v. Vawter, 6 Rob. (La.) 128. But generally, in the case of joint contracts, a release
or settlement of the debt by one, is good as against all the creditors, in cases iree from
fraud. Wallace v, Kelsall, 7 M. & W. 264.

(¢) Hazard v. Hazard, 1 Story, 371. y
(2) Voet, Com, ad Pand. 17. 2. 1 ; De Grey, C. J., Grace ». Smith, 2 W. Bl. 998 ;

Eyre, C. J., Waugh v. Carver, 2 H. Bl. 247 ; Cheap v. Cramond, 4 B. & Ald. 663 ;
Peacock v. Peacock, 16 Ves. 49 ; Spencer, J., Dob ». Halsey, 16 Johns. 40 ; supra,
26, n.

(@) Willett v. Chambers, Cowp. 814 ; Gould, J., Coope v. Eyrs, 1 H. Bl. 48
Pothier, Traité de Soc. n. 55; Fromont v. Coupland, 2 Bing. 170, Associations for

2 Ante, 25, 1. 1.
[28]
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The essence of the association is, that they may be jointly con-
cerned in profit and loss, or in profit only, in gome honest and
lawful business, not immoral in itsel! , nor prohibited by the law
of the land; and this is a principle of universal reception. (b)
The contract must be for the common benefit of all the parties
to the association; and though the shares need not be equal, yet,
ag a general rule, all must partake of the profit in some ratable
proportion; and that proportion, as well as the mode of con-
ducting the business, may be modified and regulated by private
agreement, at the pleasure of the parties.(¢) If there be no such
agreement on the subject, and no evidence to the contrary, the
general conclusion of the law is, that the partnership losses are
to be equally borne, and the profits equally divided; (d)?

and this would be the rule, * even though the confribution * 29
between the parties consisted entirely of money by one,

and entirely of labor by another. In equity, according to
Pothier, each partner should share in the profit in proportion
to the value of what he brings into the common stock, whether
it be money, goods, labor, or skill; and he should share in the
loss in a ratio to the gain to which he would, in a prosperous
issue to the business, have been entitled. He admits, however,

buying or selling personal property as factors or brokers, or for carrying personal prop-
erty for hire in ships, are in the Louisiana Code, art., 2796, termed commercial partner-
ships. There may be a partnership to trade in land, and limited to purchasing, and
the profit and loss divisible as stock., This result does not necessarily follow from a
- joint purchase, Campbell v, Colhoun, 1 Penn. 140. [But mere social clubs and othér

organizations of like nature are not partnerships. Ash v. Guie, 97 Penn. St. 493 ;
Richmond v. Judy, 6 Mo. App. 465.]

(b) Dig. 18. 1. 35, 2; Pothier, Traité du Con. de Soc. n. 14 ; Bigas v. Lawrence, 3
T. R. 454; Aubert v. Maze, 2 Bos, & P. 371 ; Griswold ». Waddington, 16 Johns,
489.

(c) Collyer on Partn. 11; Gow on Partn. 9 ; Story on Partn. [§§ 23, 24.]

(d) Inst. 3. 26. 1; Pothier, wbi supra, n. 73 ; Peacock v. Peacock, 16 Ves. 49;
Gould », Gould, 6 Wend. 263 ; Parke, B., in Farrar v. Beswick, 1 Mood. & Rob. 527

Story on Partn. [§§ 20-26 ;] Code of Loulsiana, art, 2896. Mr. Justice Story has fully
examined this point.

1 Robinson v. Anderson, 7 De G.,, M. Roach v, Perry, 16 Ill. 37 ; Farr v. John.
& Q. 239 ; s. C. 20 Beav. 98 ; Collins »v. eon, 20 1il, 522; Moore v. Bare, 11 Iowa,
Jackason, 81 Deav. 645 ; Webster v. Bray, 198 ; [Whitcomb v». Converse, 119 Mass.
7 Hare, 159 ; Stewart v. Forbes, 1 Macn., 38 ; Randle ». Richardson, 53 Miss, 176 ;
& G. 137, 146 ;: Warner v. Smith, 1 De G,, Flagg v. Stowe, 85 1ll, 164.] Seec Has-
J. & 8.337 ; Nowell v. Nowell, L. R.7 Eq. brouck v, Childs, 3 Bosw, 105 ; Jackson 2.
538 ; Donelson v. Posey, 13 Ala, 752; Crapp, 32 Ind. 422.
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that the proportion of gain and loss may be varied by agreement;
and the agreement may render the extra labor of one of the
concern equal to the risk of loss, and a substitute for his share
of loss. (a) |

It is not necessary that every member of the company should,
in every event, participate in the profits. It would be a valid
partnership, according to the civil law, if one of the members
had a reasonable expectation of profit, and was, in consequence
of his particular art and calling, employed to sell, and to have
a share of the profits if they exceeded a certain sum, provided
this was granted to him by reason of his pains and skill, and not
as a gratuity. () So one partner may retire under an agreement
to abide his proportion of risk of logs, and take a sum in gross
for his share of futurc uncertain profits; or he may take a gross
sum as his share of the presumed profit, with an agreement that
the remaining partners are to assume all risks of loss.(¢) But
a partnership, in which the entire profit was to belong to some
of them, in exclusion of others, would be manifestly unjust;
and as between the parties themselves, it would not be a proper
partnership.(d) 1t would be what the Roman lawyers called

soctetas leonina, in allusion to the fable of the lion, who,
* 30 having entered into * a partnership with the other animals

of the forest, in hunting, appropriated to himself all the
prey. (@)

There may be a general partnership at large, or it may be
limited to a particular branch of business, or to one particular
subject. (b)) There may be a partnership in the goods in a par-
ticular adventure, or it may be confined to the profits thereof. (¢)!

(a) Pothier, ubi supra, n. 15-19, 25.

() Dig. 17. 2. 44 ; Pothier, ub? supra, n. 13,

(c) Pothier, Traité de Soc. n. 25, 26.

(d) Lowry v. Brooks, 2 M'Cord, 421 ; Bailey v. Clark, 6 Pick. 372,

(a) Dig. 17. 2. 29. 2, Pothier, ubs supra, n. 12 ; Institutes of the Laws of Holland,
by J. Van der Linden, translated by J. Henry, Esq., 571 ; 2 Bell's Comm, 615,

() Lord Mansfield, Willett ». Chambers, Cowp. 816; Code Napoleon, n. 1841.
[See Fry v. Potter, 12 R. 1. 542.

(¢) Salomons v. Nissen, 2 T. R. 6743 Zx parte Gellar, 1 Rose, 297 ; Holmes v.
Higgins, 1 B. & C. 74; Meyer v. Sharpe, 5 Taunt, 74; Pothier, Traité du Con. de

Soc. n. 4.

1 Partnershipin Profits. — See Lindley B. w. 8. 357; Howe ». Howe, 99 Mass,
on P., 2d ed. 22. French v, Styring, 2 C. 71 ; Meserve v. Andrews, 104 Mass. 360 ;
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If two persons should draw a bill of exchange, they are con-
sidered as partners in respect to the bill, though in every other
respect they remain distinct. By appearing on the biil as
partners, the person to whom it is negotiated is to collect the
relation of the parties from the bill itself, and they are not per-
mitted to deny the conclusion. (d) This principle has not been
exfended to the case of two persons signing a joint note, (e)
though it is not easy to perceive a distinction between the

cases. (f)

(@) Carvick v. Vickery, Doug. 653, note ; De Berkom ». Smith, 1 Esp. 29. The
doctrine in Carvick v». Vickery was afterwards repudiated, and it is since held, that
codrawers, or copayees, or indorsers, not being commercial partners, must each indorse
the bill as a joint contract, and each receive notice of default, and demand of payment
on each must be made. Willis «. Green, 5 Hill (M. Y.), 234 ; Sayrev. Frick, 7 Watts
& S. 383. So, by statute, in Mass. R. S. 700, sec. 14, one or two or more joint con-
tractors cannot, by promise or acknowledgment, take a case out of the statute of limit-
ations, [Tappan ». Kimball, 30 N. H. 136 ; Sage v. Ensign, 2 Allen, 245.]

(¢) Hopkins ». Smith, 11 Johns, 161.

(f) The Roman law, which has been followed in France, distinguished Letween
two kinds of universal partnership, the one universorum bonorum, and the other univer-
sorum quee ex queestu veniunt, By the first, the parties put into common stock 2ll their
property, real and personal, then existing or thereafter to be acquired. All future
acquisitions, by purchase, gift, legacy, or descent, went into this partnership as of
course, without assignment, unless the gift or legacy was declared to be under the con-
dition of not being placed there. Such a partnership was charged with all the debts

Brigham ». Dana, 29 Vt. 1; Stevens v,
¥ancet, 24 Ill. 483; Robbing ». Laswell,

cult to say whether he is & partner or ouly
a servant compensated in that way. Post,

27 Ill. 365 ;. Fawcett v. Osborn, 32 Ill.
411 ; Bromley ». Elliot, 38 N. H, 287,
309 ; Meaber v. Cox, 37 Ala. 201 ; Ward
v. Thompson, 22 How. 330 ; Greenham v,
Gray, 4 Ir. C. L. 501. But see Dwinel
v. Stone, 30 Me. 384 ; Conklin v, Barton,
43 Barb. 435; Ogden v. Astor, 4 Sandf.
311, 321. [Hankey v. Becht, 25 Minn.
212 ; M'Crary v, Slaughter, 58 Ala, 230 ;
Stumph v». Bauer, 76 Ind. 157, But
clearly the firm must have at least a right
to use and dispose of the property as re-
quired by the firm business, Such agree-
ments would seem more properly agree-
ments for compensation, as suggested in
the note, than strict partnerships. — ]
But when one is to have a share of the
profits only, and has ro interest in the
principal stock, it may be sometimes diffi-

33, 34, n. 1; Greenham ». Gray, supra
(compare Shaw v. Galt, 16 Ir. C. L. 857,
378) 3 Conklin v, Barton, supra; Ogdewn
v. Astor, supra ; Parker v. Fergus, 43 IlL
437 3 Braley ». Goddard, 49 Me. 115;
Ryder v. Wilcox, 103 Mass. 24 ; Parker v.
Canfield, 37 Conn. 250, 265.

See, as to agreements between authors
and publishers, Reade v. Bentiey, 4 Kay
& J. 656, 662.

An example is to be found of a some-
what similar partnership to that mentioned
at the beginning of note ( /), between the
members of a society called ‘¢ Separatists.”
Their articles contained a renunciation of
individual property, but the society was
afterwards incorporated. Goesele v. Bime-
ler, 14 How. 589 iv. 441, n.
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*31 (2.) Of Dormant Partners. — * There is no difficulty, in

the ordinary course of business, with the case of an actual
partner, who appears in his character of an ostensible partner.
The question as to the person on whom the responsibility of
partner ought to attach in respeet to third persons, arises in
the case of dormant partners who participate in the profits of
the trade, and conceal their names. They are equally liable,
when discovered, as if their names had appeared in the firm,
and although they were unknown to be partners at the time of
the creation of the debt.(a)! () The question arises, also, In

of the parties at its commencement, and. with all the future debts, and personal and
family expenses. The validity of such a partnership was not questioned, notwithstand-
ing it might be extremely unequal, and one might bring much more property into it
than another, and acquire ten times as much by gift, purchase, or succession, and not-
withstanding one partuer might have a family of children, and another be destitute of
any. (Pothier, Traité du Con. de Soc, n. 28-42)) We need not be apprehensive that
such a partnership will become infectious, for it appears to be fruitful in abuse and dis-
cord ; and in the Code Napoleon, No, 1837, the more forbidding features of the connec-
tion are removed. Though it embraces all the existing property of the parties, and
- every species of gains, it does not, under the code, extend to property to be acquired by
gift, legacy, or inheritance, and every stipulation to that effect is prohibited. The
Civil Code of Louisiana, which has throughout closely followed the Code Napoleon,
has recognized these universal partnerships applving to all existing property ; but they
must be created in writing, and registered, and they are under the checks mentioned
in the French Code. Civil Code of Lounisiana, Nos. 2800-2805.

The other species of universal partnership applies only to future profits, from what.
ever source they may be derived ; and it is formed when the parties agree to a partner.
ship without any further explanation. Im this case, the separate acquisitions of each,
by legacy or inheritance, are kept separate, and do not enter into the common mass ;
nor does it embrace present real property, but only the future issues and profits of it ;
and it is not, of course, chargeable with existing debts, though it was formerly charge-
able with them when made in that part of France vnder the Droit Coutumier (Pothier,
ubi supra, n. 43-52 ; Code Napoleon, n. 1838.) The same kind of general partner-
ships, embracing all the present and future property of the parties, is known in the
laws of Spain and of Holland. Institutes of the Civil Law of Spain, by Doctors Asso
and Manwnel, b. 2, 15 : Institutes of the Laws of Holland, by J. Van der Linden, trans-
lated by J. Henry, Esq., 573.

(¢) Robinson v. Wilkinson, 8 Price, 538 ; Lord Loughborough, 1 H. Bl 48;
Pitts ». Wangh, 4 Mass. 424; Dunecan, J., 8 Serg. & R. 55; Porter, J., b La. 4086,
408 ; Swan v, Steele, 7 East, 210; Winship ». United States Bank, § Peters, 529,

1 Parties to Actions. — A dormant part- Cush. 406 ; Rogers v. Kichline, 36 Penn.
ner need not join as a plaintiff, Waite v. St. 293 ; or be joined as defendant,

Dodge, 34 Vt. 181 ; Wood ». O'Kelley, 8 Hopkins v. Kent, 17 Md 72; North v.

(z) Those whoareincluded in the words mners. Podrasnik ». R. T. Martin Co., 25
¢¢ & Co.,” are general, not dormant, part- Ill. App. 300, A judgment in favorof the
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the case of a nominal or implied * partner, who has no * 32
actual interest in the trade or its profits, and he becomes

561. A judgment against an ostensible partner, and not knowing of a dormant part-
ner, is no bar to an action against all the partners. A jndgment being 2 mere security,
does not change any other collateral security, until satisfuction. Watson », Owens, 1
Rich. (S. C.) 111; Robinson v. Wilkinson, 3 Price, 538 ; Drake ». Mitchell, 3 East,
261. In Beckham o. Drake, 8@ M, & W. 79, A, B, & C were partners, and the latter
a dormant partuer, and the first two entered into a written contract without the other
being named or signing the contract, it was held, that a suit lay against all the three part-
ners, — the dormant partner not being known assuch to the plaintiff when the contract
was made. The partners who signed the confract had authority to bind the dormant
partner by parol contract, whether with or without writing, though it would be differ-
ent in the case of sealed instruments. The decision in Beckham ». Knight, in the
C. B., was overruled, after much discussion and consideration on this point.

If partners agree that the business shall be carried on in the name of one of them,
or of some other person only, such name becomes the copartnership name, and all
the members are bound by it. DBank of Rochester v. Monteath, 1 Den. 402 ; Palmer
v. Stephens, ib. 471. The law as to dormant partners is confined to commercial
partnerships. Pitts . Waugh, 4 Mass. 424 ; Smith v, Burnbam, 3 Sumner, 435. A
dormant partner cannot join as plaintiff in an action, for there is no privity of com-
munication between him and the party who contracted with the firm. He is, never-
theless, suable as a defendant, hecanse he participated in the profits of the contract.
Lloyd v. Archbowle, 2 Taunt. 324 ; Boardman v, Keeler, 2 Vt, 65. If one partner
borrows money in his individual name, a dormant partner is equally liable, if the
borrower represented it to be for the use of the partnership ; though witheut such
a vepresentation, the creditor must prove that the money went to a partnership nse.

KEtheridge v. Binney, 9 Pick. 272 ; Lloyd ». Ashly, 2 Carr. & P, 138; Story on Part,

Bloss, 80 N. Y. 3874 ; Jackson v. Alex-
ander, 8 Texas, 109 ; Chase v. Dening, 42
N. H. 274; Page v. Brant, 18 1il. 87;
[Wright ». Herrick, 125 Mass, 154.] And
a nominal partner need not join, a forii-
ori. Hatch ». Wood, 43 N, H. 633. Sce
Bishop v. Hall, 9 Gray, 430.

But a dormant partner may join as
plaintitf, 1 Lind. on P. 2d ed. 476; Cot-
tray v. Fennell, 10 B. & C. 671 ; Rogers
v. Kichline, supra ; Hilliker v. Loop, 5
V1. 116 ; see Secor v. Keller, 4 Duer, 416 ;
or be joined as defendant, as stated in the
text, Griffith ». DBuffom, 22 Vt, 181 ;
Smith v. Smith, 27 N. H. 244 : Brooke v.

firm as plaintiffs usually binds the dor-

mant as well as the named plaintifis.

Tynburg v, Cohen, 67 Texas, 220. A

dormant partner, upon retiring from the

firm, need notify only those creditors who
'VOL, III, -—— 3

Washington, 8 Gratt. 248 ; Hill ». Voor-
hies, 22 Peun. St. 65; Lea v. Guice, 13
Sm. & Marsh., 656 ; Wood v. Cullen, 13
Minn. 394,

Mr. Lindley thinks that when a nom-
inal partner need not join as plaintiff, he
ought not to do so; for ex hypothesi he is
no party to the contract sought to be en-
forced, and he has no interest in its sub-
ject-matter. Lind., on P. 2d ed. 479.
See Waite v. Dodge, 34 Vt. 181, 183, A
nominal partner may be joined as defend-

ant, as stated in the text. Smith v,
Smith, 27 N. H. 244.

know of his connection with the firm.
Nusshaumer r. Becker, 87 I1l. 281 Brown
v, Foster, 41 S, C. 118 ; see Harbeck wv.
Pupin, 73 Hun, 1.
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responsible as a partner, by voluntarily suffering his name to
appear to the world as a partner, by which means he lends to
the partnership the sanction of his credit.(e¢) There 18 a just
and marked distinction between partnership as respects the
public, and partnership as respects the parties; and a person
may be held liable as a partner to third persons, although the
agreement does not create a partnership as between the partics
themselves. () Though the law allows parties to regulate their
concerns as they please 1n regard to each other, they cannot, by
arrangement among themselves, control their responsibility to
others; and 1t is not competent for a person, who partakes of
the profits of a trade, however small his share of those profits
may be, to withdraw himself from the obligations of a partner. (¢)
Kach individual member 18 answerable iz soltdo to the whole
amount of the debts, without reference to the proportion of his
interest, or to the nature of the stipulation between him and his
assonclates. (w) Even if it were the intention of the parties that
they should not be partners, and the person to be charged was
not to contribute either money or labor, or to receive any part
of the profits, yet if he lends his name as a partner, or suffers
his name to continue in the firm after he has ceased to be an

(§ 139.] The statute law of New York, of 1833, (Laws, N. Y., sess. 56, c. 281,) has
checked the use of fictitious firms, by declaring that no person shall transact busi-
ness in the name of a partner not interested in his firm ; and that where the designa-
tion ‘“and company ” or “ & Co.” 1s used, it shall represent an actual partner or
partners, and the violation of the provision is made a penal offence. A similar pro-
vision is in Georgia, IJotchkiss’'s Code, 377.

(a) Guidon ». Robson, 2 Camp. 802 ; Young v. Axtell, cited in 2 H, Bl. 242 ; Por.
ter, J., b La. (Miller) 408, 409 ; Fox v. Clifton, 6 Bing. 776 ; [Poillon v. Secor, 61
N. Y. 456.]

() Barry v. Nesham, 3 C. B. 641, It was held that a participation in the profits
gua profits, created a partnership as to third persons, whatever the stipulation may
be as between themselves. [But see 25, n. 1.]

(¢) Waugh ». Carver, 2 H. Bl 235 ; Hesketh v. Blanchard, 4 East, 144. Nor can
a partner exonerate himself from personal responsibility for the existing engagements

of the company, by assigning or selling out his interest in the concern. Perring v,
Hone, 2 Carr. & P. 401,

(1) Equity treats the estate of a de- against the survivor. T r¢ Hodgson, 31
cenased partner as still liable to the firm Ch. D. 177 ; see Strickland ». Symnons, 26
creditors, thongh at law the survivor has Ch. D. 245 ; Blyth v. Fladgate, 63 L. T.
become solely liable, and such creditors 546 ; Hayward ». Burke, 151 I1l. 121
may obtain relief ngainst the deceased’s ex-  Beardslee v. Hemingway, 65 Hun, 400.
tate withont first exhausting their remedy
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actual partner, he is responsible to third persons as a partner,
for he may induce third persons to give that credit to the

firm which otherwise it * would not receive, nor perhaps * 33
deserve. (z) This principle of law inculcates good faith

and ingenuous dealing, and is now regarded by the English
courts as a fundamental doctrine.(a) It has been explicitly
asserted with us, and is now Incorporated in the jurisprudence
of this country. (6) So strict is the law on this point, that even

(n) Hoare v. Dawes, Doug. 371 ; Grace v. Smith, 2 Wm. Bl. 998; Waugh v. Car-
ver, 2 H. Bl. 235 ; Baker v. Charlton, Peake, N.-P. 80; Hesketh v. Blanchard, 4 East,
144 ; Fx parte Hamper, 17 Ves, 404 ; Ex parte Langdale, 18 Ves. 300 ; Carlen v,
Drary, 1 Ves. & B. 154; Cheap v. Cramond, 4 B. & Ald. 663 ; Best, J., Smith v,
Watson, 2 B. & C. 419 ; Lacy v. Woolcott, 2 Dowl. & Ry. 458.

(0) Purviance v. M'Clintee, 6 Serg. & R. 259 ; Gill ». Kuhn, ib. 333 ; Thempson, J.,
in Post v. Kimberly, 9 Johns. 489 ; Dob v. Halsey, 16 Johns. 40 ; Shubrick ». Fisher,
2 Desans. Ch. 148 ; Osborne v, Brennan, 2 Nott & M'Cord, 427. Mr, Justice Story
(Partn. [§§ 36, 37]) prefers the Roman law, which did not create a partnership be-
tween the parties as to third persons, without their consent, or against the stipulations
of their own contract. He is of opinion that the common law has pressed its prin-
ciples on this subject to an extent not required by, even if it is consistent with, natural
justice ; and that it would have been better if no partnership should be deemed to
exist, even as to third persons, unless such were the intention of the parties, or un-
lezs they had so held themselves out to the public. Ior the Roman law, sece Dig.
17. 2. 44 ; Voet, ad Pand. 17. 2. 2. But if a dormant partner, when his name has not
been announced, and no credit given to him personally, as a supposed member, he
may withdraw without giving any notice to the public. Lacaze v. Sejour, 10 Rob.
(La.) 444,

(x) The rule that a person who holds
himself out a5 a member of a firm, or who
knowingly permits another member to do
so, is liable to third persons as a partner,
does not apply to a partner who, after a
dissolution of the firm by consent and
notice, allows his copartner to continue
the business in the firm name. ZEx parie
Central Bank, [1892] 2 Q. B. 633. It
does apply to a partner who was induced
by fraud to become a member : Van Kleeck
v, McCabe, 87 Mich. 599 ; see Morris v.
Marqueze, 74 Ga. 86 ; or to a creditor who
did not know of the holding out as a part-
ner. Thompson v, First Nat. Bank, 111
U. S. 529 : Sun Ins. Co. v. Kountz Line,
122 U. 8. 583; Webster v. Clark, 34 Fla,
637 ; Seabury v. Crowell, 51 N. J. L. 103;
52 id. 413 ; Hahlo v, Mayer, 102 Mo. 93 ;
Marble v. Lypes, 82 Ala. 322 ; Morgan v.

Farrel, 58 Conn. 418, 426. One person’s
declarations that he is in partnership with
another may bhind himself as to creditors,
but are not admissible in evidence to prove
the existence of the partnership against
the other. Strong ». Smith, 62 Conn. 39 ;
Boosalis v. Stevenson (Minn.), 64 N. W.
Rep. 380 ; Howard ». Woodward, 52 Kan-
sas, 106 3 Sheehan v. Fleetham, 66 Hun,
628 ; Osceola Bank v. Onthwaite, 50 Mo.
App. 124, o one’s advertisement of a
partnership with another does not bind
the latter, if he did not know or assent
thereto. First Nat. Bank v. Cody, 93 Ga.,
127. But a contract induced by the be-
lief that the parties are partners binds
them as such hy estoppel, though they are
in fact & corporation. McGowan v. Amer-
ican P. T. Co., 121 U. 8. 575 ; sce Bloch
v, Price, 24 Mo, App. 14.
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if exccutors, in the disinterested performance of a trust, con-
tinue the testator’s share in a partnership concern in trade, for
the benefit of his infant children, they may render themselves
personally liable as dormant partners. (¢) ! (¥)

(3.) OfF Shares in Profits. — A person may be allowed, in
special cases, to receive part of the profits of a business, without
becoming a legal or responsible partner.(d)(z) Thus a party

(¢) Wightman v, Townroe, 1 Maule & Selw. 412. The better way would be for
the executors, in such cases, to have the trade carried on for the benefit of the infunts,
under the direction of the Court of Chancery, as has frequently been done in England.

See 4 Johns. Ch. 657,

(d) See supra, 25, n. (b) [and 1], as to a sharer of profits.

¥ Executors. — Labouchere v. Tupper, 11
Moo. P. C. 198. See Liverpool Borough
Bank v, Walker, 4 De. G. & J. 24 ; Lucas
v, Williams, 38 Giff. 150. DBut it has been
thought that none of the cases sustain the
proposition that the execution of an article
of partnership by an executor or trustee
ipso facto venders him personally respon-
sible without reference to other circum-
stances, Owens ». Mackall, 33 Md. 382,

(y) If an executor continues with the
survivor the business of the testator’s firm,
as directed by the will, the survivor has
no implied authority to bind him person-
ally for the firm’s prior debts. Mattison
v. Farnham, 44 Minn. 95.

() In the absence of special agreement,
a partnership does not exist infer sese:
between joint owners of letters-patent:
Marsh ». Newark, &e. Co. (N. J. L.), 29
Atl. Rep. 481 ; see Morgan v. Farrel, 58
Conn. 413 ; Dame ». Kempster, 146 Mass.
454 : between confractors and sub-con-
tractors to divide the profits of the work :
Sohns v. Sloteman, 85 Wis. 113 ; between
a debtor firm and one who loans its money
for a definite period in consideration of
interest and a share in profits : Meehan v.
Valentine, 145 U. S. 611 ; between bor-
rower and lender : Morrill v. Spurr, 143
Mass. 257 ; Hackett v, Stanley, 115 N, Y.
625 : Culley v, Edwards, 44 Ark. 423;
between a firm and its agent, clerk, or

[36]

394 ; and in England it has been held not
enolich to charge executors personally
that they had received payments which
were made partly on account of net yrofits
due to their testator’s estate, when it ap-
peared that there was no capital employed
in the business, Holme v. Hammond, L. R.
7 Ex. 218, ante, 25, n. 1. As to liability
of assets, post, 57, u. (a).

workman, who is entitled to a share of its
profits :. Pond ». Cummins, 50 Conn. 372 ;
Nelms v. MceGraw, 93 Aln, 245 5 Lee v.
Wimberly (Ala.), 15 So. Rep, 444 ; Pcttee
v. Appleton, 114 DBlass. 114; Meyer v.
Krohn, 114 Ill. 574 ; Grinton v. Strong,
148 Ill. 587 ; Demarest v. Koch, 129 N.Y.
218 ; Fuqua v, Massie {Ky. ), 25 S. W. Rep.
875 ; Corey v. Cadwell, 86 Mich. 570; Dean
v, Plunkett, 136 Mass, 195 ; Tayloe ». Busl,
75 Ala. 432 ; DBruen ». Kansas City Agr.
Ass'n, 40 Mo. App. 425 ; Deyerle v. Hunt,
50 id. 541 ; Sodiker v. Applegate, 24 W,
Va. 411 ; between those who properly hold
the relation of trustee and cestut que frust
to each other especially if the former is to
share in profits only, and not in losses :
Darling v. Potts, 118 Ma. 506 ; between
lessor and lessee, though sharing prolits :
Walker v. Tupper, 1562 Penn. St. 1; Au-
gusta Bank v. Bones, 75 Ga, 246; Z. C.Miles
Co. v. Gordon, 8 Wash., 442 :; Musser v.
Brink, 80 do. 350 ; see J.eavitt . Windsor
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may by agreement receive, by way of rent, a portion of the
profits of a farm or tavern, without becoming a partner.(e) So,
to allow a clerk or agent a portion of the profits of sales as a
compensation for labor, or a factor a percentage on the amount
of sales, does not render the agent or factor a partner, when it
appears to be intended merely as a mode of payment adopted to
increase and secure exertion, and when 1t i1s not under-

stood to be an * interest in the profits in the character of * 34
profits, and there is no mutuality between the parties. A

person in business may employ another as a subordinate, and
agree to pay him a share of the profits, if any shall arise, with-
out giving him the rights or liabilifies of a partner.(a) So,
scamen take a share, by agreement with the ship-owner, in the
profits of gross proceeds of a whale fishery or coasting voyage,
by way of compensation for their services; and shipments from
this country to India upon half profits are usual, and the
responsibility of partners has never been supposed to flow from
such special agreements.(d) This distinction seems to be defi-

(¢) Perrine v. Hankinson, 6 Halst. 181,

() Burckle v, Eckart, 1 Denio, 337.

(6) Dixon v. Cooper, 3 Wils. 40 ; Chieap ». Cramond, 4 B, & Ald. 670 ; Benjamin
v. Porteus, 2 H. Bl. 590 ; Meyer v. Sharpe, 5 Taunt. 74 ; Hesketh ». Blanehard, 4 East,
144 ; Dry v. Boswell, 1 Camp. 329 ; Wilkinson ». Frasier, 4 Esp. 182 ; Mair ». Gleunie,
4 Maule & Selw. 240; Geddes v. Wallace, 2 Bligh, 270 ; Muzzy v. Whitney, 10 Johns.

Land Co., 54 Fed. Rep, 439 ; Bailey v. Fer-
guson, 39 Ill. App. 91 ; Dake v. Butler,
28 N. Y. 5. 134 ; Galveston, &c. Ry. Co. v,
Arispe, b Tex, Civ. App. 611. Co-tenants

85. A surviving partner, who continues
the firm business by consent, is not enti-
tled to compensation when no profits are
made. Jn r¢ Aldridge, [1894] 2 Ch. 97.

or joint owners are not presumed to he
partners infer scse, though they may, by
their course of dealing, make themselves
liable as such to third persons. Neill ».
Shamburg, 158 Penn. St. 263 ; Butler
Savings Bank v. Osborne, 159 id. 10;
Taylor ». Fried, 161 id. 53 ; La Société
Frangaise v. Weidmann, 97 Cal. 507,

In general, and in the absence of special
agreement, one partneris not entitled to
compensation for services, though his ser-
vices are much in excess of those rendered
by his copartners. Burgess v. Badger,
124 111, 288 ; Adams ». Warren (Ala.), 11
So, Rep. 754 ; Major v, Todd, 84 Mich.

A partuer is entitled, upon an acconnt-
ing, to interest upon money loaned by him
to the firm and upon his payments towards
the capital stock in excess of his share,
Ligare ». Peacock, 109 Ill. 94 ; St. Paul
Trust Co. ». Finch, 52 Minn. 542 : see
Thompson ». Noble (Mich.), 65 N. W.
Rep. 563. In case of an innocent over-
payment to one partner on a settlement of
the accounts, he is not entitled to interest
until a demand, or the filing of a billin
equity to correct the mistake. Gould v,
Kmerson, 160 Mass, 438 ; Kemmerer ».

Kemmerer, 85 Jowa, 198 3 McCall v. Moss,
112 111, 493.
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nitely established by a series of decisions, and it is not now to
be questioned; and yet Lord Eldon regarded the distinction with
regret, and mentioned it frequently, with pointed disapproba-
tion, as being too refincd and subtle, and the reason of which,
he said, he could not well comprehend. (¢)?

(4.) Of Limited Partrners. — The English law docs not admit
of partnerships with a restricted responsibility. In many parts
of BEurope, limited partnerships are admitted, provided they be
entered upon a register. (d) Thus in France, by the ordinance
of 1673, limited partnerships (la Société en commandits) were
“established, by which one or more persons, responsible in solido
as general partners, werc associated with one or more sleeping
partners, who furnished a certain proportion of capital, and were
liable only to the extent of the funds furnished. This kind of
partnership has been continued and regulated by the new Code

of Commerce; (¢) and it is likewise introduced into the
* 35 * Louisianian code, under the title of partnership in com-

mendam. (@) It is supposed to be well calculated to bring
dormant capital into active and useful employment; and this

226 ; Rice v. Austin, 17 Mass. 206 ; Lowry v. Brooks, 2 M'Cord, 421 ; Baxter v. Rol-
man, 3 Pick. 435 ; Cutler v. Winsor, 6 Pick. 335 ; Havdin v. Foxeroft, 6 Greenl. 76 ;
The Crusader, Ware, 437 ; Coffin v. Jenkins, 3 story, 108, 112, See also supra, 25, n.
(0) {and 1] ; Loomis »v. Marshall, 12 Conn. 69 ; Mazard v. Hazard, 1 Story, 371, See
also Story on Partn. [§§ 41~49,] who bas analyzed the principal cases on the subject.
See also Pardessus, Droit Com. ii. n. §60; iii. B. 702 ; iv. n. 969 ; and Duvergies,
Droit Civ. Frane. v. n. 48 to n. 56, for the French law as to the cases in which an
agency, as distinct from a partnership, is within the intention of the parties.

(¢) B« pnrte Hamper, 17 Ves. 404 ; Ex parle Rowlandson, 1 Rose, 89 ; Kx parte
Watson, 19 Ves, 459 ; Miller v. Bartlett, 15 Serg. & R. 137. Mr. Carey, in his recent
treatise on the Law of Partnership, p. 11, vindicates the principle on which the atiove
distinction is founded, and insists that it is perfectly clear and just. Collyer, also, in
a still more recent treatise on the Law of Partnership, p. 17, is in favor of the reasona
ableness of the distinetion in the cases where there is, and where there is not, 2 mutual
interest in the profits.

(d) Lord Loughhorough, 1 H. Bl. 48.

{¢) Répertoire de Jurisprudence, par Merlin, tit. Société, art. 2; Code de Com-
merce, b. 1, tit. 8, sec. 1.

(¢) Civil Code of Louisiana, art. 2810 ; [Ulman v. Briggs, 32 La. An. 657.]

1 It is intelligible, however, on the supra, n.{(a), affirmed 3 Comst. 132 ; Felch
doctrine of the later English cases, stated . Hall, 25 Barb. 13 ; Crawford ». Austin,
ante, 25, n. 14 and it i3 recognized in 34 Md. 49; McMahon v». O'Donnell, 5 C.
many American cases; anfe, 30, n. 1, E, Green (N.J.), 306 ; Stocker v. Braockel-
and cases cited ; Edwards ». Tracy, 62 bank, & Macn, & G. 250.

Penn. St. 374, 381;: Burckle v. Eckhart,
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species of partnership has, accordingly, been authorized by
statute in Massachusetts, Rhode Island, Connecticut, Vermont,
New Jersey, Pennsylvanja, Maryland, South Carolina, Georgia,
Alabama, Florida, Mississippi, Indiana, and Michigan, as well
as in New York.! It is declared, in the latter state,(6) that
a limited partnership for the transaction of any mercantile,
mechanical, or manufacturing business within the state,(¢) may
consist of one or more persons jointly and severally responsible
according to the existing laws, who are called general partners,
and one or more persons who furnish certain funds to the com-
mon stock, and whose liability shall extend no further than the
fund furnished, and who are called special partners. The names
of the special partners are not to be used in the firm, which
shall contain the names of the general partners only, without
the addition of the word company, or any other general term;
nor are they to transact any business on account of the partner-
ship, or be employed for that purpose as agents, attorneys, or
otherwise; but they may, nevertheless, advise as to the manage-
ment of the partnership concern. Before such a partnership
can act, a registry thereof must be made in the clerk’s office of
the county, with an accompanying cerfificate, signed by the
parties, and duly acknowledged, and containing the title of
the firm, the general nature of the business, the names of the
partners, the amount of capital furnished by the special partners,
and the period of the partnership. 'The capital advanced by the
special partners must be in cash, and an affidavit filed stating
the fact. Publication must likewise be made for at least six
weeks of the terms of the partnership, and due publication for
four weeks of the dissolution of the partnership by the act of the
parties prior to the time specified in the certificate. No such
partnership can make assignments or transfers, or create any
‘lien, with the intent to give preference to creditors. The special
partners may receive an annual interest on the capital invested,

(6) Laws of N. Y. April, 1822, sess. 45, c. 244, and sess. 50, ¢. 238 ; re-enacted by
N. Y. Revised Statutes, 1. 764, with some slight variations.

(¢) In New York, New Jersey, Pennsylvania, Maryland, South Carolina, Alabama,
Georgia, Florida, Mississippi, Connecticut, and Vermont, the business of banking and
insurance is specially excepted.

1 The student must be referred to the in the text, as well as of many others, for
statutes of the several states mentioned the presentlaw on this subject.
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provided there be no reduction of the original capital; but
* 36 they cannot be permitted * to claim as creditors, in case of
the insolvency of the partnership.(a) It is easy to perceive
that the provisions of the act have been taken, in most of the
essential points, from the French regulations in the commercial
code; and 1t is the first instance in the history of the legislation
of New York, that the statute law of any other country than that
of Great Britain has been closely imitated and adopted. The
provision for limited partnerships in the other states (and which
were subsequent in point of time to that in New York) is essen-
tially the same. (6) |
It 1s a general and well-established principle, that when a
person joins a partnership as a member, he does not, without a
speclal promise, assume the previous debts of the firm, nor is he
bound by them. To render persons jointly liable upon a con-
tract as partners, they must have a joint interest contemporary
with the formation of the contract.(¢) 1f, however, goods are
purchased in pursuance of a previous agreement between two or
more persons, that one of them should purchase the goods on
joint account, in a foreign adventure, they are all answerable
to the seller for the price, as partners, even though their names
were not announced to the seller; for the previous agreement
made the partnership precede the purchase, and a joint interest
attached in the goods at the instant of the purchase. (d)

(@) It has been ruled, in Hubbard ». Morgan, U. 8. D. C. for N. Y., May, 1839,
that the special partner must, at his peril, see that the law is complied with in all its
essentials, or he will be liable as a general partner. [Haggerty v. Foster, 103 Mass.
17 ; 7 Am. L. Rev. 177 ; Haviland ». Chace, 39 Barb. 283 ; Richardson v. Hogg, 38
Penn. St. 153.]

(b) If the partnership be a particular one, being formed for some business not of a
commercial nature, such partnerships are called particular or ordinary partnerships
in the Civil Code of Louisiana, art. 2806, 2807 ; and the partners are not bound 2
solido for the debts of the firm, unless such power be specially given; but each
partner is bound for his share of the partuership debt. Ib. art. 2843, 2844 ; 12 Rob.
(La.) 247. '

(c) Saville v. Robertson, 4 T. R. 720; Young v. Hunter, 4 Taunt. 582 ; Poindexter
v, Waddy, 6 Munf, 418 ; Gow on Partn. 150-152 ; Collyer on Partn. 735~748. Mr.
Justice Story, in his Comm. on Partn. [§§ 147-153,] has examined the cases replete
with complex and refined discussions, as to the acts preliminary to the formation of a
partnership, which do or do not bind the partnership when consummated. The general
doctrine, as the learned judge observes, is well summed up by Mr. Collyer.

(d) Gouthwaite v. Duckworth, 12 East, 421 ; Collyer on Partn. 357-360 ; Story on

Partn. [§148.]
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I1. Of the Righta and Dities of Partners in their Relatica to each
Other, and to the Public.— (1.) Of the Interest of Partners in
their Stock in Trade. — Partners are joint tcnants of their stock
in trade, but without the jus accrescendi, or right of survivor-
ship; and this, according to Lord Coke,(e) was part of the law
merchant, for the advancement and continuance of commerce
and trade. It would secem, however, to have been a point of
some doubt as late as the middle of the seventeenth century,
whether the doctrine of survivorship did not apply; for the
Lord Keeper, *in Jeffereys v. Small, (a) obscrved that it was * 37
common, at that time, for traders, in articles of copartner-
ship, to provide against survivorship, though he declared that the
provision was clearly unnecessary. On the death of one partner,
his representatives become tenants in common with the survivor;
and with respect to choses in action, survivorship so far exists
at law, that the remedy to reduce them into possession vests
exclusively in the survivor, for the benefit of all the parties in
interest. (6)) But no partner has an exclusive righf to any part of
the joint stock, until a balance of accounts be struck between him
aad his copartners, and the amount of his intercst aceurately as-
certained. The interest of each partner in the partnership prop-
erty is his share in the surplus, after the partnership accounts are
settled and all just claims satisfied; and it follows, that no suit
at law can be maintained by one partner against his copartner,
until a final settlement has been made, and the balance ascer-
tained, and a promise contracted to pay it. (¢) 2 (z)

(¢) Co. Litt. 182, a. (v} 1 Vern. 217.

(b)) Martin . Crompe, 1 Ld. Raym. 340 ; Daniel, J., in Jarvis v. Hyer, 4 Dev.

(N. C.) 369.
(¢) Nicoll », Mumford, 4 Johns. Ch. 522 ; Fox v. Hanbury, Cowp. 445 ; Taylor v.

1 An exhaustive discussion of the law
as to chattels in possession where the au-
thorities are collected by Mr. Baron Parke,
and the doctrine in the text confirmed will
be found in Buckley ». Barber, 6 Exch.
164. See also Holden #. M'Makin, 1
Pars. Eq. 270, 277. [In Bush w» Clark,
127 Mass. 111, it was held that the widow
of the survivor was entitled to an allow-
ance out of assets in his hands at his

(z) In general, before dissolution, one
partner can sue his copartner only in

death prior to the payvment of the firm
debts.] As to choses in action at law, see
Holbrook v. Lackey, 13 Met. 1392 ; Stearns
v. Houghton, 38 Vt. 583 ; Felton ». Reid,
7 Jones (N, C.), 269; Rice v. Richards, 1
Busb. Eq. 277; Daby v. Ericsson, 45 N.
Y. 786 ; post, 58, n. (a); in equity, post,
b8, n. 1.

2 Suits between Partners. — Holvokow.
Mayo, 50 Me, 385 ; Ryder v. Wileox, 103

equity respecting the partnership accounts.
Elmer ». Hall, 148 Penn. St. 345 ; Bowzer

[41)
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(2.) Stock in Land. — If partnership capital be invested in
land for the benefit of the company, though it may be a joint

Fields, 4 Ves, 396 ; 15 Ves, 559, note, 8. c. ; Parsons, C. J., in Pierce v. Jackson,
6 Mass, 242 ; Holmes v, Higgins, 1 B, & C. 74 ; Killam v, Preston, 4 Watts & S. 14 ;
Foster v. Allanson, 2 T, R. 479 ; Fromont v, Coupland, 2 Bing. 170. One partner
having only his separate interest in the surplus, cannot, of course, sell or mortgage an
undivided interest in a specific part. Morrison »v. Blodgett, 8 N. H. 238 ; Lovejoy v,
Bowers, 11 id. 406. Though each partner is bound to bestow his services and labor
with due diligence and skill, ke is not entitled to any reward or compensation, unless
there be an express stipulation between the partners for that purpose. The law does
not undertake to measvre between the partners the relative value of their services be-
stowed on the joint business. Thornton ». Proctor, 1 Anst. 94; Caldwell v. Leiber, 7
Paige, 433 ; Auderson v. Taylor, 2 Ired. Eq. (N. C.) 420 ; Burden v. Burden, 1 Ves,
& B. 170 ; Story on Partn. [§ 182 ;} Franklin ». Robinson, 1 Johuns. Ch. 157, 165
Bradford v. Kimberly, 3 Johns. Ch. 433 ; Whittle v. McFarlane, 1 Knapp, P. C. 311.

Mass. 24 3 Harris v. Harris, 39 N. H. 45 ;
Ordiorne v. Woodman, ib. 5431 ; White v,
Harlow, 5 Gray, 463 ; Crottes v. Frigerio,
18 La. An. 283 ; De Jarnette v. McQueen,
21 Ala. 230 ; Iveswv. Miller, 19 Barb. 126 ;
Drew v. Ferson, 22 Wisc. 651; Page v.
Thompson, 33 Ind. 137 ; Farrarv. Pearson,
653 Me. 561 ; [Mickle v. Peet, 43 Conn,
65 ; Crabtree . Clapham, 67 Me. 326 ;
Merriwether v. Hardeman, 51 Tex. 436.
But while a partner eannot sue his firm on
a note, his indorsee may, though the
partuer is the real party in interest, Hap-
good v. Watson, 65 Me. 510.]

It is laid down that the promise need
not be express, in Van Amringe v. Ell-
maker, 4 (Barr) Penn. St. 281 ; Kneir v,

v. Stoughton, 119 I11. 47 ; Kruschke v. Ste-
fan, 83 Wis. 373 : Stein ». Benedict, 1d.
603 ; Esdaile v. Wuvtack, 25 Abh, N, C.

74 : Fisher v. Sweet, 67 Cal. 228; Stevens
v, Baker, 1 Wash. Ter, 315. But he may
sue at law when the firin accounts are not
drawn in question in the suit: Bates v.
l.ane, 62 Mich. 132 ; Jewell »v. Ketchum,
63 Wis. 628 ; Seligmann ». Hahn, 27 N.
Y. S. 405. As where an interest in letters
patent was not paid for as agreed on form-
ing a partnership: Cook v. Canny, 96
Mich., 398; or where the parties have
joined for a single adventure only. Carter
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Hoffman, 65 DPenn. St. 126 ; Wyecoffl v.
Purnell, 10 Iowa, 332 ; Wray v, Milestone,
b M. & W. 2]1. See especially Sikes v,
Work, 6 Gray, 433 ; Shattuck 2. Lawson,
10 Gray, 405; Wright ». Cumpsty, 41
Penn. St. 102; Finlay. ». Stewart, 56
Penn, St. 183 ; but compare Harris 2.
Harris, 389 N. H. 45, 50. Contra, Chadsey
v. Harrison, 11 I1l. 151 ; Pattison ». Blan-
chard, 6 Barb. 537 ; and some earlier cases.

The rnle stated in the text does not
apply to all eases. TFor instance, where
the contract, debt, or security is a sepa-
rate not a partnership contract, &c. Crater
v. Bininger, 45 N, Y. 545 ; Gridley wv.
Dole, 4 Comst. 486 ; Chamberlain v,
Walker, 10 Allen, 429 ; Wright v, Michie,

v, Carter, 28 Ill. App. 340 ; Spurck v,
Leonard, 9 id. 174, One partner cannot
sue alone at law for his share in a demand
of the firm. Vinal ». West Virginia Qil
Co., 110 U. S, 215.

In certain States judgment may be re-
covered, in a suit against the firm, against
one partner for goods ordered by him in
its name, but in excess of his authority.
North Star B. & S. Co. v. Stebbins, 3 S. D.
540, 546, So in eases of tort. Austin v,
Ayppling, 88 Ga. 54,

The equitable doctrine that partnership
debts are joint aud several does not apply
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tenancy in law, yet equity will hold it to be a tenancy in com-
mon, and as forming parg of the partnership fund; and the better
opinion would seem to be, that equity will consider the person
in whom the legal cstate is vested as trustee for the whole con-
cern, and the property will be entitled to be distributed as
personal estate. (d)(#) The point has been extensively discussed

(d) Thornton ». Dixon, 3 Bro. C. C. 199 ; Lord Loughborough, in Sinith ». Smith,
6 Ves. 189 ; Ripley v. Waterworth, 7 Ves. 425 ; Featherstonhaugh v. Fenwick, 17 Ves.

6 Gratt. 354; Edens v. Williams, 36 1.
252 ; Elder v. Hood, 38 Iil. 533 ; Caswell
v, Cooper, 18 Ill. 532 ; Collamer v. Foster,
26 Vit. 754 ; Cross v. Cheshire, 7 Exch.
43 ; Sedgwick v. Daniell, 2 Hurlst, & N.
319 ; [Davies v. Skinner {Wis,, 1883), 17
Rep. 30.] See Coleman », Coleman, 12
Rich. 183. Soa contractin contemplation
of parfnership merely, and preliminary to
it. Currier v. Webster, 45 N. H. 226;
Currier v. Rowe, 46 N, H. 72 ; French v.
Styving, 2 C. B. N. 8. 3567 ; Vance .
Blair, 18 Ohio, 532 ; Terry v, Carter, 25
Miss. 168 ; [ Hill v. Palmer, 56 Wis. 123 ;
Buckmaster v. Gowen, 81 Jll. 153. See
further, Wadley v. Jones, 53 Ga. 329;
Neil v. Greenleaf, 26 Ohio St. 567; Hale
v. Wilson, 112 Mass. 444 ; Morgan wv.
Nunes, 54 Miss, 308. Such suits do not
in their nature necessitate a settling of
the partnership accounts.]

The principles stated in note (c), and

in actions at law. Exchange Bank .
Ford, 7 Col. 314 ; see Edison El 1. Co. v.

De Mott, 51 N. J. Eq. 16.

Claims against one partner cannot be
sot off against the firm's demands. Wool-
man v. Capital Nat. Baok, 2 Col. App.
454, But in a suit by one partner the
price of goods sold to the firm on his
personal credit may be counterclaimed.
Brown . Fresno Raisin Co., 101 Cal.
222.

If one partner has paid certain firm
creditors’ elnims, a deceased partuner’s re-
presentative should be & party to his suit
for snbrogation to the creditors’ rights.

more fully ante, 25 n. (b), ad fin., are con-
firmed in Hutcheson v, Smith, 5§ Ir. K.
117; Coursen v. Hamlin, 2 Duer, 513;
Day ». Lockwood, 24 Conn, 185 ; Lyman
v. Lynian, 2 Paine, 11 ; King v. Hamil-
ton, 16 1ll. 190. So  to services of sur-
viving partner in winding up. Brown o.
Mclarland, 41 Penn. St. 128 ; Piper v.
Smith, 1 Head, 93 ; Stocken v. Dawson,
6 Beav. 371. Compare Featherstonhaugh
v. Turner, 25 Beav. 382, 392. As to in-
terest, see /n r¢ German Mining Co., Lx
parie Chippendale, 4 De G., Macn. & G.
19; 19 Eng. L. & Eq. 591; 27 id. 158;
Hill ». KKing, 9 Jur, N, 8. 527 ; Wood .
Scoles, L. . 1 Ch. 369 ; Watney v. Wells,
L. R. 2 Ch, 250; Gyger's Appeal, 62
Penn., St. 73 ; Morris ». Allen, 1 Me-
Carter, 44 ; Millar v. Craig, 6 Beav. 433 ;
Desha v, Smith, 20 Ala. 747 ; [Barfield v.
Loughborough, 8 L. R. Ch. 1.] It may
be allowed when such is the usage of trade.

Compton v. Thorn, 90 Va. 653. A part-
nership being terminated by one member’s
death, that member’s executor can in gen-
eral maintain a bili to recover partnership
assets only when the surviving partner re-
fuses to sue or to join in the suit. See
Kirby ». Lake Shore & M. S. R. Co., 8
Fed. Rep. 462 ; 14 id. 261. Partners who
have made an assignment may join as co-
plaintiffs with their assignee to enforce a
trust, when there will be a surplus for dis-
tribution among themn after the firm lia-
bilities are discharged. McCampbell ».
Brown, 48 Fed. Rep. 795.

(¥) A partner, in whose name realty

- [48)
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* 88 and * considered in this country, and the cases are not

inconsistent with this principle, when they admit, upon
grounds of reason and policy, that real estate, acquired with
partnership funds, and held by parftners in common, may be
conveyed or charged by one partner, on his private account, to
the extent of his legal title, whether that legal title covers the
whole or a part of the estate; provided the purchascr or mort-
gagee dealt with him bona fide, and without notice of the

208 ; Lord Eldon, in Townsend ». Devaynes, cited in Gow on Partn. 54, ed. Phil.
1825 ; in Selkrig v. Davis, 2 Dow, 242, and in Crawshay v. Maule, 1 Swaust. 521;
Sigourney v. Munn, 7 Conn. 11 ; Hoxie v. Carr, 1 Sumner, 182-286 ; Ex parfe Banks,
Newfoundland R. 396. Contra, Sir William Grant, in Bell v. Phyn, 7 Ves. 453 ; and
Balmain ». Shore, 9 Ves. 500 ; Gow on Partn. 54, 55. In Sigourney ». Munn, the
English and American anthorities were fully examined, and the subject discussed ; and
the doctrine declared, that real estate acquired, with partnership funds, for partnership
purposes, would be regarded in eyuity as partnership stock, and liable to all the inci-
dents of partnership property. It might also, by agreement of the parties, be regarded
as personal stock of the company. The English Viee-Chancellor, in Randall v. Ran-
dall, 7 Sim. 271, reviewed, among others, the cases of Thornton ». Dixon, Ripley v.
Waterworth, Bell ». Phyn, Balmain ». Shore, and Crawshay v. Maule, above men-
tioned, together with the cases of Phillips ». Phillips, 1 My. & K. 649, and Broom v.
Broom, 3 id. 443, and came to the conclusion declared in Sigourney ». Munn, that the
English chancery doctrine, considering real estate as personal property, was applicable
only to lands purchased with partnership capital, for the purposes of a partnership
trade, |

purchased with partnership funds stands,
holds it in trust. Railsback v. Lovejoy,
116 I1l. 442 ; Robinson Bank v. Miller,
153 Ill. 244 ; see Shaeffer v. Blair, 149
U. S. 248 ; Diggs v. Brown, 78 Va. 292.
And, if the existence of the partnership is
clearly proved, parol evidence i3 compe-
tent to show that land held by a deceased
partner is the firm’s property. McKinnon
v. McKinnon, 56 Fed. Rep. 409.

A partnership in land may be proved
by parol, but an agreement for dissolution
of such a partnership, or for the division
of its real estate, must be expressed in
writing when the party sought to -be
charged is to assign or part with an inter-
est in land. Gray ». Smith, 43 Ch. D.
208 ; see Young v. Wheeler, 34 Fed. IRep.
a8 : Bates v, Babeock, 95 Cal, 479; Dun-
can v, Duncan, 93 Ky. 87 ; Allison v.
Perry, 130 11, 9; Speyer v. Desjardins,

[44] |

144 Iil. 641 ; Fountain 2, Menard, 53
Minn. 443; Case v. Seger, 4 Wash. St.
492 ; Murrell ». Mandelbaum (856 Texas,
22), 34 Am. St. Rep. 777, and note. When
land is bonght by several persons for im-
mediate sale and profit, it has the char-
acter of personalty, and one of them may
release his interest by parol. Morrill 2.
Colehour, 82 I1l. 618 ; McElroy v. Swope,
47 Fed. Rep. 380. The cultivation of one
person’s land on shares does not usually
create a partnership. Chérry v. Strong
(Ga.), 22 S. E. Rep. 707 ; Tanner v.
Hyde, Col. App. 443; Sayre v. Coyne
(N. J.), 33 Atl. Rep. 300. An oral part-
nership formed for the purchase of lands or
standing timber, is so far within the stat-
ute of frauds that an action at law does

not lie upon the agreement for damages.
McMillen v, Pratt, 89 Wis, 612,
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partnership rights, and there was nothing in the transaction
from which notice might reasonably be inferred.(a) In Ten-
nessee, an estate so held in joint tenanecy by partners for the
purposes of trade, descends and vests in the heirs at law of a
deceased partner as real cstate.(d) In New York, the Supreme
Court, upon the strength of the ultimate opinion of Lord
Thurlow, in Zhornton v. Diron, and of the opinion of the Master
of the Rolls, in Balmain v. Shore, declared, in Coles v. Coles,(c)
that the principles and rules of law applicable to partnerships,
and which govern and regulate the disposition of the partnership
property, did not apply to rcal estates; and that ¢n the absence
of special covenants between the parties, real estate owned by
partners was to be considered and trcated as such, without any
refercence to the partnership. 'T'he language of the Supreine
Court of Massachusetts, * in Goodwin v. Richardson,(a) is * 39
nearly to the same effect; and it seemed to be considered,

that partners purchasing an estate out of the joint funds, and
taking one conveyance to themselves as tenants In conunon,
would hold their undivided moicties in separate and independent
titles, and that the same would go, on the insolvency of-the firm,
or on the death of cither, to pay their respective creditors at
large. (@)

(¢) Forde v. Herron, 4 Munf, 316; M'Dermot v. Lanrence, 7 Serg, & R. 438. In
Hoxie v. Carr, 1 Sumner, 173, it was held, that where a purchaser of real estate has
actual, or is chargeable with constructive notice, that it was partnership property, the
estate is chargeable in his hands with the payment of the partnership debts, even
though he had no notice of the partnership debts,

() M’ Allister v. Montgomery, 3 Hayw. 96. In Yeatman v. Woods, 6 Yere. 20,
real estate held by partners, for partnership purpoeses, was held to descend and vest,
upon the death of one of the partuers, in his heirs at law as renl estate.  This was upon
the strength of the case in 3 Haywood, but with an evident reluetance in the court to
depart from the English rule in equity which now holds such estate to be personal
stock, and distributable as such., In South Carolina one party cannot transfer the real
estate of the firm, and used for its business, by deed, unless it be in a case in which
the buyineg and selling of real estate is the ohject of the partnership. Robinson v,
Crowder, 4 M'Cord, 519. The deed can convey only his individual share or title.
Story on Partn. [§ 119.] The partners hold real estate as joint tenants, or tenants in
common, as the case may be, and one partner cannot, by virtue of the partnership
power, sell for the other., He must be specially anthorized. Lawrence ». Taylor, &
Hill (N. Y.), 107.

(¢) 15 Johns. 159. . () 11 Mass. 469.

(z) In Massachusetts, partnership realty, pay firm debts or to adjust balances be-
so far as its conversion is not necessary to tween the pavtners, descends in the same

[45]
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These latter cases, and particularly the one in New York, go
to the entire subversion of the equity doctrine now prevalent in
England; but the other American decisions are more restricted
in their operation, and are not inconsistent with the more cor-
rect and improved view of the English law. Their object is to
secure the rights of purchasers and encumbrancers without notice
from being affected by a claim of partnership rights of which
they were ignorant. In Hdgar v. Donnally,(d) a right to land

(0) 2 Munf. 387. But in Deloney ». Hutcheson, 2 Rand. 183, the appropriation
of partnership lands, as assets to partnership debts, in preference to other debts, was
denied ; and it was held that lands purchased by partners, for partnership purposes,
was an estate in common, both at law and equity ; and that a surviving partner had
no other remedy as a creditor than any other creditor. In Blake ». Nutter, 19 Maine,
16, this was declared to be the rule at law, but no opinion was expressed as to the rule
in equity. Other American cases hold a different language ; thus, in Winslow v. Chif-
felle [Harper (3. C.), 25] it was held that lands held and used by partners, in the
business of a mill, were copartnership, property, and subject to be applied, like other
partnership property, to the paymeny f{ partnership debts, in preference to the claims
of separate creditors. So, in Greene v. Greene, 1 Ohio, 249, it was held that lands
purchased with partnership funds, for partnership purposes, and under articles that
the partnership property should Le sold for the payment of debts, were to be consid-
ered and applied as personal assets of the partnership as between the partners and their
creditors, and were not subject to the dower of the widow of a deceased partner as
against partnership debts, And again, in Marvin v. Trumbull, Wright (Ohio), 386,
real estate, purchased and held as partnership property, was held to be subjected to
the debts of the firm, in preference to the debt of an individual member of it, the
creditor having notice. And in Hoxie v, Carr, 1 Sumner, 173, it was declared that
real estatc purchased for partnership purposes, and on partnership account, wounld in
equity be deemed partnership property and personal estate, though at law it would be
dealt with according to the legal title. The general principle now declared in the
English law is, that real estate acquired for the purpose of & trading concern is to be
considered as partnership property, and to be first applied in satisfaction of the de-
mands of the partuership. Fereday v. Wightwick, 1 Russ. & My. 45. The Chief
Justice of Massachusetts, in Burnside v. Merrick, 4 Met. 541, says, the prevailing
judicial opinion now is, that real estate purchased by partners, with partnership funds,
for partnership purposes, though at law 1t may be held by them gs tenants in common,

way ag if it had not been partnership
property, at law, if the legal title and
beneficial interests correspond ; otherwise,
by way of resulting trust. Keith ». Keith,
143 Mass. 262 ; see Perin v. Megibben, 63
Fed. Rep. 86 ; Woodward-Holmes Co. v.
Nudd (Minn.), 27 L. R. A. 340, note;
Robinson Bank v. Miller (Ill.), id. 448,
note. In England, as there must be a
sale of the partnership assets, upon disso-
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lution, and division of the proceeds, all
the firm’s joint stock, real and personal, is
personalty, going to the executor and not
to the heir at law, Re Hulton, 62 L. T.
200 ; Att. Gen. v. Ailesbury, 16 Q. B. D.
408, 437 ; see In re Wilson, [1893] 2 Ch.
340. But this rule applies, it seems, only
so far as is necessary to pay the firm debts.
Strong ». Lord, 107 1il. 25; Moore v.
Wood, (Penn.), 33 Atl. Rep. 63.
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had been acquired with partnership stock and a title taken in
the nome of the surviving partner, and a claimant under the
deceased partner was held entitled in equity to a moiety of the
land, against a purchaser, from the suxyvivor, with notice of
the partnership right. This was a recognition of the true rule
of equity on the subject.?

yet in equity it is considered as held in trust as part of the partnership property, ap-
plicable in the first place exclusively to pay the partnership debts. Dyer ». Clark,
and Howard v. Priest, 5 Met. 562, 582 ; Divine v. Mitchum, 4 B. Mon. 488, 8. P.
The prevalence and the correctness of this opinion appear to be iucontestable. It is
taken to be personal estate, and retains that character as between the real and personal
representatives of a deceased pariner. Townsend v. Devaynes, Crawshay v, Maule,
and Selkrig v. Davies, cited supre, 37, note; Phillips v. Phillips, 1 My. & K. 649 ;
Story, J., in Hoxie v, Carr, 1 Sumner, 183-186. The Vice-Chancellor in New York,
in Smith v. Jackson, 2 Edw, Ch, 28, reviews all the conflicting cases on this point;
and he follows the Supreme Court of New York, and holds, that though real estate be
purchased with joint funds for partnership purposes, there is no survivorship as to the
real estate, and the share of a deceased partner, as a tenant in common, descends to his
heirs, unless there be an agreement among the partners that the lands so purchased
shall be considered as personal property ; and that then, upon the foot of that agree-
ment, and not without if, equity would apply the lands to pay partnership debts.
Nay, he gives the wife her dower in the partnership share of the husband so descended.
The decisions on this side of the question appear to me to be a sacrifice of a principle
of policy, and, above all, a prineiple of justice, to a technical rule of doubtful authority.
There 13 no need of any other agrecement than what the law will necessarily imply,
from the fact of an investment of partnership funds, by the firm, in real estate, for
partnership purposes. If the partners mean to deal honestly, they eannot have any
other intention than the appropriation of the investment, if wanted, to pay the part-
nership debts. Mr, Collyer, in his treatise on the Law of Partnership, first published
in London in 1832, concludes his review of the cases with holding it to be the better
opinion, that although the legal estate in freehold property purchased by partners, for
the purposes of their trade, will go in the ordinary course of descent without survivor-
ship, yet the equitable interest in such property will he held to be part of the partner-
ship qtéuk, and distributable as personal estate. Collyer on Partn, 76.

} Partnership Lands. — It is generally
admitted that real estate bought with part-
nership funds, for partnership purposes,
is partnership property, whether the legal
title is taken in the name of one or of all
the partners. Putnam v. Dobbins, 38 Ill.
394 ; Buchan v. Sumner, 2 Barb. Ch, 165 ;
Crooker v. Crooker, 46 Me. 250 : Buffum
v. Buffum, 49 Me. 108 ; Jarvis v. Brooks,
7 Fost. (27 N. H.) 37 ; Willis v. Freeman,
35 Vi. 44 ; Abbott’s Appeal, 50 Penn. St.
234 ; Erwin’s Appeal, 39 Penn. St. 535 ;
Uhler v. Semple, 5 C. E. Green (20 N. J.

Ch.), 288; Tillinghast ». Champlin, 4 R.
I. 173 : Richards ». Manson, 101 Mass,
482, 485 ; Fall River Whaling Co. v. Bor-
den, 10 Cush. 458 ; Robertson ». Baker,
11 Fla. 192, 228 ; Buck ». Winn, 11 B.
Mon, 320, Compare Galbraith v, Gedge,
16 B. Mon. 631, 636; Bank of England
Case, 3 De G, I. & J. 645, 658 ; Steward
v. Blakeway, L. R. 4 Ch.603;: L. R. 6
Eq. 479. Compare Brooke ». Washing-
ton, 8 Gratt. 248 ; Dewey v. Dewey, 35
Vt. 566 ; North Penn. Coal Co.’s Appeal,
45 Penn. St. 181 ; Boyers v. Elliott, 7
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(3.) As Ship-owners. — In Nicoll v. Mumford,(¢) it was held
that ship-owners were tenants in common, and were not to be

(¢) 4 Johns. Ch. 522,

Humph. 204. And the partnership equi-
ties are enioreced against the heirs, devi-
seew, or widow of the partner who held the
legal title, as in other trusts. Smith v.
Jackson, supra, n. (b}, is said in M.
Gray’s very valuable note to Story ou P,
§ 93, to stand alone. Duhring v. Dubiring,
20 Mo. 174 ; Galbraith ». Gedge, 16 B,
Mon. 631 ; Sheaver v. Shearer, 98 Muss,
107, 111 ; Wileox v. Wilcox, 13 All. 252,
254 : Goodburn v. Stevens, 1 Md. Ch. 420 ;
Matlock . Matlock, 5 Ind. 403 ; Loubat
v. Nourse, & Fla. 850. In like manner
the partuership creditors are preferred in
equity to separate creditors, in their elain
on the partnership land. Collumb wv.
Read, 24 N. Y. 6053 Jones v. Neale, 2
Patt. & Heath, 339 ; Fall River Whaling
Co. ». Borden, 10 Cush, 458 ; Crooker »,
Crooker, 46 Me. 250; Reeves v. Ayers,
38 I11. 418 ; Bovers v, Elliott, 7 Humph,
204, Dutsee Ridgway's Appeal, 15 Penn.
St. 177, criticised in Gray's note, supre.
But the creditors have no equity to pre-
vent partners from dona fide, and for a
valuable consideration, changing its char-
acter from joint to separate property (even
if the firm and hoth partvers are insol-
vent). Richards v». Manson, 101 Mass.
482, 487 : post, 65, n, 2.

When the land is not purchased with
partuership funds, and there is therefore
no resulting trust, the beiter opinion
scems to he that in general. to make land
partnership property, a memorandum in
writing is necessary under the Statute
of Frands. Gray’s note, swpra; Dird
v, Morrison, 12 Wise. 138, 155 (where
the exceptions are stated); Caddick e,
Skidmore, 2 Ne G. & J. 52. See Drle v,
Hamilton, 2 Ph. 266, 273. Dut see s. C.
5 Hare, 369; Hanfl . Howard, 3 Jones
Eq. 440,

The authorities are divided on the ques-
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See also post, 1564, 155 [and n. 1.]

tion whether partnership laund is to be re-
garded In equity as personal cstate as
between the real and personal representa-
tives of the partners.  Mr., Lindley thinks
that in England it is to be decmed person.
alty. Lind. on . 2d ed. 670 ; Darhy v.
Darby, 3 Drew, 495, 506 ; Esgex v, Lssex,
20 Beav. 442 Wild v, Milne, 26 id. 504 ;
see Steward », Blakeway, L. R, 4 Ch, 603,
609 ; L. B. 6 EEq. 479; and compare Pierce
v, Trige, 10 Leigh, 406, 424, with Davis
v. Christian, 1b Gratt, 11, 36; Gray's
note, supra, aid fin. So a jfortiori when
there is au agreement that i1t shall be con.
siddered ns personal property.  Ludlow v,
Cooper, 4 Ohio St. 1 ; Galbraith v. Gedge,
16 B. Mon. 631, 636. The English doc-
trine does not prevail in all of the United
States.  Buchan r. Sumner, 2 Barb, Ch,
165, 201 ; Buckley v. Buckley, 11 Barb.
43, 75 Wilcox v. Wilcox, 13 Allen, 252
ioodburn v. Stevens, 1 Md. Ch. 420: 5
Gill, 1; HHale ». Plummer, 6 Ind. 121
Piper v, Smith, 1 Head, 93; Dilworth .
Mayfield, 36 Miss. 40 ; Lang ». Waring,
25 Ala. 625, 640 ; Tillinghast ». Champ-
lin, 4 R, . 173, 207. And some cases lay
down the rule that conversion inte per-
sonalty takes place only when required for
the payment of elaiius against the partner-
ship which are in the nature of debt, even
when the interest of the deceased partner
is only equitable. Shearer v, Shearer, 98
Mass. 107, 112.

[The diflienlties as to partnership realty
arise mainly from the statute of frauds and
from the refusal of the courts to recognize
the partnership as a distinet legal person
capable of holding title. Tidd 2. Rines,
26 Minn. 201, But for the second diffi-
culty named the first one would of course
be no greater than in the ease of individ-
uals ; and the question would be, whether
the parties had indicated an inteution to
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considered as partners, nor liable each ¢z solido, nor entitled

in the scttlement of * accounts, on the principle of partner- *40
ship. The doctrine of Lord Hardwicke on this point, in

Doddington v. Hallet,(a) was considered to be overruled by the
modern decisions in chancery; (b) and by the universal under-
standing in the commereial world. DBut when the casc of Necoll
v. Mumford was reviewed in the Court of Errors, (¢) the doctrine
of Lord IHardwicke was considered by the majority of the judges

(n) 1 Ves, 497.

(b) See b Ves, 5755 2 Ves. & B, 24%2 5 2 Rose, 76, 78; 1 Moutague on Partn, 102,
note ; Merrill v. Bartlett, 6 Pick. 47, In this last case it was declared that part ship-
owners had no lien upon the part of a bankrupt companion for his proportion of the
advances of the outfit. Partowners, or tenants in commmon, are not answerable for each
other's debts.

(¢) 20 Johns, 611. In Hewitt v. Sturdevant, 4 B. Mon. 458, 459, the Court of
Appeals in Kentucky adhered to the doctrine of Lord Hardwicke, that a joint owner
of a ship was entitled to & lien as against the administrator or general creditor, upon
the share of his intestate, a cobuilder and fitter-out of the vessel, for excess of advances

over his aliquot part.

have the realty treated as firm property,
in the manner called for by the statute
and by the common-law rules of convey-
ancing, In order to escape the conse-
quences of the Iatter difliculty, the cases
in equity have held not ounly that there is
a resulting trust where realty is purchased
with partuership funds and used for part-
nership purposes, cases supra, n. 1; Col-
lins ». Decker, 70 Me. 23; Johnson v,
Clark, 18 Kans. 157; Fairchild v. Fair-
child, 64 N. Y. 471; Tarbel v. Bradley,
7 Abb. N. C. 273 ; Causler v. Wharton,
62 Ala. 358; Wiegand ». Copeland, 7
Saw, 442 ; Murtagh v. Costello, 7 L. R.
Ir. 428; but, also, that realty will be
treated as firm property wherever such is
shown to have been the intention, York v.
Clemens, 41 Towa, 93, and cases generally
in this note. DBut it is at least question-
able whether a partnership as to lands can
be formed in the first instance without
satisfying the statute. Collins 2. Decker,
supra ; Williams v, Gillies, 756 N. Y. 197.
It being once determined that realty is to
be considered partnership assets, it is held,
VOL. I1II. — 4

further, that it is to be regarded as person.
alty so fur as nccessary to satisfy the firm
debts and to settle the accounts bhetween
the partners. Cases supre; Shanks v.
Klein, 104 U. 8. 18 ; Lowe v. Lowe, 13
Bush, 688; Willinmson wv. TFontain, 7
Baxt. 212; Ross ». Henderson, 77 N. C.
170 ; Whitney v, Cotten, 53 Miss. 689 ;
Meily ». Wood, 71 Penn. St. 488 ; Ram-
melsberg ». Mitebell, 29 Ohijo St. 22,
Perhaps a more accurate statement would
be that partners and ereditors have an
implied right to compel a sale of such
realty, so far as may he nceessary to settle
the firm accounts., DBut in some jurisdic-
tions the conversion is regarded as abso-
lute for all purposes. The nature of a
partner’s interest in the firm assets is the
same whether such assets are personalty
or realty, his right not being in the assets
specifically, but being a right to an ac-
count, viz., a chose in action, and hence
personalty., Murtagh v, Costello, 7 L. R.
Ir. 428. DBut see Willinmson v, Fontain,
supra, — B. ]
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to be the better doctrine: and there is no doubt but that there
may be a special partnership in a ship, as well as in the cargo,
in regard to a particular voyage or adventure.(d) It . was
assumed by the court in Lamb v. Durant,(e) that vessels, as well
as other chattels, might be held in strict partnership, with all
the control in each partner incident to commercial partnerships.
But this must be considered an exception to the general rule;
and the parties to property in a ship, however that property
may be acquired, are entitled as tenants in common, and each
party can sell only his own share, and the right of survivorship
does not apply to the case.(f) ! ()

(4.) Acts by which One Partner may bind the Firm. — The
act of each partner, in transactions relating to partnership, is
considered the act of all, and binds all. He can buy and
sell partnership effects, and make contracts in recference to the

(d) See infra, 154, 155.

(¢) 12 Mass. 54. So, also, in Seabrook ». Rose, 2 Hill, Ch. (8. C.) 555, 556. Ch,
De Saussure held, according to the doctrine in the N. Y. Court of Errors, that owning
a ship, employed in trade by several persons, in distinet shares, constituted a partner.
ship, with all its legal incidents ; but the Court of Appeals (558), while they admitted
that every species of property might be held in partnership, gave no opinion on the
question whether a ship owned in distinct shares, and employed in trade, was, as be-
tween the owners, partnership property, or liable to be so regarded by creditors, beyond
certain specified limits.

(/) Story on Partn. [§ 417.]

part owners, and, as such, tenants in com-
mon, one has no lien on the share of an-

other for advances. Ib.; The Larch, 2
Curt, 427.

1 Post, 155, n. 1; Doddington ». Hal-
let is overrnled in England. Green v.
Briggs, 6 Hare, 395, 401, and other cases
cited, 155, n. 1. And where no special
relation exists, but the parties are merely

(r) By the English law the majority in freight. In general, a single, special ad-

value of part owners in a ship, apart from
special agreement, control the vessel and
may employ and manage it as they may
decide. Japp v. Campbell, 57 L. J. Q.
B. 79, 81. In The Vindobala, 13 P. D.
42 ; 14 id. 50, it was held, approving the
view of Doddington ». Hallet taken in
Abbott on Shipping (12th ed.), 66, that
one who purchases shares in a vessel then

venture, the profits to he divided, in buy-
ing a tract of land, or in a single voyage,
does not create a partnership. Clark v.
Sidway, 142 U. S. 682 ; *Carter v. Car-
ter, 28 1l1l. App. 340 ; Heidenheimer v.
Walthew, 2 Texas Civ. App. 501 ; Goell
v, Morse, 126 Mass. 480 ; The Daniel
Kane, 35 Fed. Rep. 780 ; Wells v. Bab.
cock, 56 Mich. 276 ; Kayser v. Maugham,

on a voyage is liable for the expenses of 8 Col. 232 ; Chapman v». Hughes, 104
that voyage, and of the vessel's ountfit Cal. 302.

therefor, and is entitled to share in the
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business of the firm, and pay and receive, * and draw and * i1
indorse, and accept bills and notes, and assign choses in

action. Acts in which they all unite diifer in nothing, in
respect to legal consequences, from transactions in which they
are concerned individually; but it is the capacity by which each
partner is enabled to act as a principal, and as the authorized
agent of his copartners, that gives credit and efficacy to the asso-
ciation. The act of one partner, though on his private account,
and contrary to the private arrangement among themselves, will
bind all the parties, if made without knowledge in the other
party of the arrangement, and in a matter which, according to
the usual course of deaiing, has reference to business transacted

by the firm. (e) (x)

(¢) Hope v. Cust, cited in 1 East, 53 ; Swan v». Steele, 7 East, 210; Rothwell 2.
Humphreys, 1 Esp. 406 ; Abbott, C. J,, Sandilands ». Marsh, 2 B. & Ald. 673 ; Ex
parte Agace, 2 Cox, 312 ; Shippen, J., Gerard v. Basse, 1 Dall. 119; Parker, C. J., in
Lamb v. Durant, 12 Mass. 57, 68 ; Mills v. Barber, 4 Day, 428 ; United States Bank
v. Binney, 5 Mason, 187, 188; Etheridge v. Binney, 9 Pick. 272, 275; Winship v.
United States Bank, § Pet. 529 ; Le Roy v. Johnson, 2 Pet. 186 ; Pothier, Traité du
Con. de Soc. n, 96105 ; Story on Partn, [§ 102] ; Everit v. Strong, 5 Hill (N. Y.), 163
Gano v. Samuel, 14 Ohio, 592. One partner may be restrained by injunction from
aceepting and indorsing bills, the produce of which is intended to be applied to other
than partnership purposes. Lord Ch. Brougham, 2 Rus. & My. 470, 486, An ordinary
partuership, under the Louisianian Code, art, 2843, 2845, differs in this respect from
commercial partnerships, under the law-merchant, for in that code ordinary partners
are not bound ¢ solido for the debts of the partnership; and no one partner can bind
the others, unless they have given him power to do so, either specially or by the arti-
cles of partnership, though the other partners may be bound ratably, if the partnership
was benefited by the act,

(x) The ettent of 2 partner’s authority trustee for his copartners. Pierce ». Me-

varies not only with different kinds of
business, but also with the different man-
ner in which the business of individual
firms is carried on so far as these are in
legal contemplation known to those sought
to be charged. See, €. g., as to the extent
of this power under different circumstances:
Smith ». Collins, 115 Mass. 388 ; Picres
v. Jarnagin, 57 Miss, 107 ; McCrary v.
Slaughter, 58 Ala. 230 ; Van Brunt ». Ma-
ther, 48 Iowa, 503 ; Judge v. Braswell, 13
Bush, 67 ; Morean v. Edwards, 2 Tenn.
Ch. 347 ; Clements ». Norris, 8 Ch, D.

129.
Each partner is both an agent and a

Clellan, 93 Ill. 245 ; Midland Nat. Bank
¥. Schoen, 123 Mo. 6560, The extent of a
partner’s authority to bind the firm may
be proved by its course of dealing, as in
the case of agency. Van Buskirk ». Van
Buskirk, 148 Ill. 9 ; Midland Nat. Bank
v. Schoen, 123 Mo. 650. Without au-
thority from the copartner, or an estab-
lished course of dealing, one member of a
non-commercial partnership cannot bind
it by making negotiable paper in the firm
name. Dowling v. National Ex. Bank, 145
U. S. 512 ; Tanner 2. Hyde, 2 Col. App.
443 ; Pease v.. Cole, 53 Conn. 53. One
partner cannot bind the firm by entering
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The books abound with numerous and subtle distinctions on
the subject of the extent of the power of one partner to bind the
company; and I shall not attempt to do more than select the
leading rules, and give a general analysis of the cases.

In all contracts concerning negotiable paper, the act of omne
partner binds all, and even though he signs his individual name,
provided it appears, on the face of the paper, to be on partner-

ship account, and to be intended to have a joint operation. ()1

(0) Mason v. Rumsey, 1 Camp. 384. In the case of commercial partnerships there
is a general authority by the law-merchant for each partner to bind the firm in its:
ordinary business; but partners in other business, ag attorneys, for instance, have no
such general authority, and cannot bind the firm by negotiable paper without special
authority., Hedley v. Bainbridge, 2 G. & 1). 483 ; Levy ». Payne, 1 Carr. & M. 453 ;
[Garland ». Jacomb, 8 L. R. Ex. 216 ; Swmith v, Sloan, 37 Wis, 285 ; Friend ». Duryee,

17 Fla, 1il.]

» 1 Hill v. Voorhies, 22 Penn. St. 68;
Crozier v. Kirker, 4 Texas, 252. See

into another partnership, though the others
may by their conduct, or course of dealing,
make his act their own; Singleton wv.
Knight, 13 A. C. 788; Miller v. Rapp
(Ind.}), 35 N. E. Rep. 693 ; or by pledging
its property for his own debt beyond his
interest therein: Blair v. Harrison, 57
Fed. Rep. 257 ; Farwell ». St. Paul Trast
Co., 45 Minn. 495; Hubbard ». Moore
(Vt.), 32 Atl. Rep. 465; or by leusing a
house for his family. Koch v». Endriss, 97
Mich. 444,

Primu facie one partner cannot bind the
firm by using its name: for accommoda-
tion indorsements : Fort Madison Bank .
Alden, 129 U. S. 372 ; Van Dyke o.
Seelye, 49 Minn. 557 ; Presbrey ». Thomas,
1 App. D. C. 171 ; or a subseription to
corporate stock : Patty v. Hillsboro R. M.
Co., 4 Tex. Civ. App. 224 ; or to guaranty
outside matters : Osborne ». Thompson,
35 Minn. 229 ; Shaaber ». Bushong, 105
Penn. 8t. 514: or by submitting a pending
suit to arbitration, unless approved or rati-
fied by the copartners : Thomas ». Ather-
ton, 10 Ch. D. 185 ; Martin ». Thrasher,
40 Vt. 460 ; Fancher v. Bibb Furnace
Co., 80 Ala. 481 ; Walker v, Bean, 34
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Hamilton ». Summers, 12 B. Mon, 11.
But see Heenan v. Nash, 8 Minn, 407,

Minn. 427 ; Wilcox v. Jackson, 7 Col. 521 ;
Johnson v. llobinson, 68 Texas, 399 ;
Coleman ». Darling, 66 Wis. 155.

If the partners agree to furnish the
necessary funds, one partner caunot borrow
money on its credit. Smith ». Collins,
115 Mass. 388 ; Baxter v. Rollins {Iowa),
57 N. W.lep. 838 ; Kingv. Levy (Miss.),
13 So. Rep. 282; Benninger v, Hess, 41
Ohio St. 64. The firm is liable for the
acts of one partner as its ageut, done in
the ordinary course of the partnership
business, and within the scope of his au-
thority, whether it be the receipt of money
or anything else ; but the receipt of money
by one partner, when not within the scope
of his authority, Is not a receipt by the
firm, and the other partners are not liable
unless the money received came into their
possession or under their control. Bara v.
Browne, [1895] 2 Ch. 69.

Power given by partnership articlesto a
majority in interest to manage the business
and declare dividends at diseretion in-
cludes power to capitalize profits instead
of dividing them. Hotchkiss v, Brainerd
Quarry Co., 58 Conn, 120.
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But if 2 note or bill be drawn, or other contract be made, by
one partner in his name only, and without appearing to bhe on
partnership account, or if one partner borrow money on his own
sccurity, the partnership is not bound by the signature, even
though it was made for a partnership purpose, or the money ap-
plied to a partnership use.(¢) () The borrowing partner 1s the
creditor of the firm, and not the original lender, and the money
was advanced solely on the security of the borrower.(d)? Ii,

{¢) In Hall ». Smith, 1 B. & C. 407, it was held, that if one partner only signed a
note on behalf of himself and the other partners, he was liable at law to be sued singly.
But that case is overruled, and the partnership is liable as for a joint note. Ez parte
Buckley, 15 L. J. ~. 8. By. 3; 5 N. Y, Leg. Obs. 82.

(d) Siftkin ». Walker, 2 Camp. 308 ; Ripley v. Kingsbury, 1 Day, 150, note ; Emly
v. Lye, 15 Hast, 7 ; Loyd v. Freshfield, 2 Carr. & P. 325 ; Bevan », Lewis, 1 Sim. 376;
Faith ». Richmond, 11 Ad. & El. 339 ; Foley v. Robards, 3 Ired. (N. C.) 179, 180 ;
Juques v. Marquand, 6 Cowen, 497 ; Willis v. Hill, 2 Dev. & Batt., 231 ; Pothier, de

Sociéte, n, 100, 101,

£ Farmers’ Bank of Mo. v. Bayless, 35
Mo. 428; Logan v. Bond, 13 Ga. 192;
Holmes v, Burton, 9 Vi, 252 3 Hammond
v. Aiken, 3 Rich. Eq. 119 ; Hogan v. Rey-
nolds, 8 Ala. 59 ; Nicholson ». Ricketts,

() In commereial partnerships, to whose
business the issning of negotiable paper is
not inappropriate, such paper binds the
firm, though issued in its name by one
member contrary to his duty and without
his copartners’ knowledge. See Bays v.
Conner, 105 Ind. 415 ; Sondheim ». Gil-
bert, 117 Ind. 71 ; Central Nat. Bank .
Frye, 148 Mass, 498 ; confra, as to non-
commercial partnerships, Pease v, Cole, 53
Conn. 53; 55 Am. Rep. 53 ; Johnson v.
Mon Lee, 10 N. Y. S. 9; Schellenbeck v.
Studebaker (Ind.), 41 N. E. Rep. 845. A
partnership indorsement of a note to se-
cure one partner's debt, when the firm is
insolvent, 13 valid against its creditors, if
done for an honest purpose, with the other
members’ consent, and without knowledge
by the indorsee of the firm's insolvency.
Bernheimer ». Rindskopf, 116 N. Y. 428,
The partnership is liable upon a promis-
sory note signed by one partner in his own
name for the firm’s use and at the other

2 El. & El. 497. But compare Beebe v,
Rogers, 3 . Greene (Iowa), 319; Pearce
v. Wilking, 2 Comst. 469 ; Folk ». Wil.
son, 21 Md. 538.

partners’ request. Howell v. Moores, 127
Ill. 67 ; National Exchange Bank v. Wil-
gus {Ky.), 25 S. W. Rep. 2. Anacceptance
of a bill in the firm name by one partner,
who adds his own name under it, is the
firm’s acceptance, and the accepting part-
ner is not separately liable thereon. In 7e
Barnard, 32 Ch. D. 447. A partnership,
as indorsees of a bill, cannot sue the in-
dorsers, if one of them is a member of the
firm. Foster ». Ward, 1 C. & E. 168.
The firm is liable for notes discounted or
indorsed by one partner for his own use
if it has given him expressly or impliedly
a general authority to so use its name.
Midiand Nat. Bank v. Schoen, 123 Mo.
650; Steuben County Bank v. Alberger,
101 N. Y. 202; Childs »v. Pellett, 102
Mich. 558. In such cases, the form of the
notes is material but not conclusive evi-
dence of notice of a limitation of one part.
ner's authority, International Trust Co.
v. Wilson, 161 Mass. 80.
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*42 however, * the bill be drawn by one partner, in his own

name, upon the firm or partonership account, the act of
drawing has been held to amount, in judgment of law, to an
acceptance of the bill by the drawer it behalf of the firm, and to
bind the firm as an accepted bill.(¢) And though the partner-
ship be not bound at law in such a case, it is held that equity
will enforce payment from it, if the bill was actually drawn on
partnership account.(d) Even if the paper was made in a case
which was not in its nature a partnership transaction, yet it
will bind the firm if it was done in the name of the firm, and
there be evidence that it was done under its express or implied
sanction.(¢) But if partnership security be taken from one
partner, without the previous knowledge and consent of the
others, for a debt which the creditor knew at the time was the
private debt of the particular partner, it would be a fraudulent
transaction, and clearly void in respect to the partunership.(d)
So, if from the subject-matter of the contract, or the course of
dealing of the partnership, the creditor was chargeable with
constructive knowledge of that fact, the partnership is not
liable.(¢) There is no distirction in principle upon this point
between general and special partnerships; and the question, in
all cases, is 2 question of notice, express or constructive. All
partnerships are more or less limited.(z) There is none that

(@) Dougal v. Cowles, 5 Day, 511.

() Van Reimsdyk ». Kane, 1 Gall. 630. (¢c) Ex parte Peele, ¢ Ves. 602.

(d) Arden v. Sharpe, 2 Esp. 524 ; Shirreff v. Wilks, 1 East, 48 ; JXx parte Bonbonus,
8 Ves, 540 ; Livingston v. Hastie, 2 Caines, 246 ; Lansing v. Gaine, 2 Johns, 300 ;
Baird ». Cochran, 4 Serg. & R. 397 ; Chazournes v. Edwards, 3 Pick. 5 ; Cotton o.
Evans, 1 Dev. & Batt. Eq. 284 ; Spencer, J., Dobv. Halsey, 16 Johns. 34, 38 ; Frank-
land v. M’Gusty, 1 Knapp, P. C. 301, 306 ; Story on Partn, [§§130-133.] Mechanics’,
&e. Co. v. Richardson, 33 La. An. 1308 ; Mutunal National Bank 2. Richardson, ib.
1312.

(¢} Green v. Deakin, 2 Stark. 347 ; New York Firemen Insurance Company .
Bennett, 5 Conn. 574.

(x) A contract executed by one part- cepting a real estate agency for it. Rob-
ner without the other’s knowledge, be- ertson ». Chapman, 152 U. 8. 673.
vond the scope of the partnership business, Retainer of one member of a law firm
may bind him personally, thongh not the retains the firm. Ganzer ». Shiffbauer,
firm. Taft ». Church, 162 DMass. 527 ; 40 Neh., 633. But one law partner binds
Small ». Smith, 10 A. C. 119, 137. the firm by liecoming surety for a client

A law firm is limited in its scope, and in the course of its business. Fornes v.
one partner does not bind the firm by ac- Wright (Iowa), 59 N, W. Rep. 61. One
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embraces, at the same time, every branch of business; and when
a person deals with one of the partners in a matter not within
the scope of the partnership, the intendment of law

* will be, unless there be circumstances or proof in the * 43
case to destroy the presumption, that he deals with him on

his private account, notwithstanding the partnership name be
agsumed.(a¢)! The conclusion is otherwise if the subject-matter
of the contract was consistent with the partnership business;
and the defendants in that case would be bound to show that the
contract was out of the regular course of the partnership deal-
ings.(6) When the business of a partnership is defined, known,
or declared, and the company do not appear to the world in any
other light than the one exhibited, one of the partners cannot
make g valid partnership engagement, except on partnership
account. There must be at least some evidence of previocus
authority beyond the mere circumstance of partnership, to make
such a contract binding. If the public have the usual means of
knowledge given them, and no acts have been-done or suffered
by the partnership to mislead them, every man is presumed to

(e¢) Ex parte Agace, 2 Cox, 312 ; Livingston ». Roosevelt, 4 Johns. 251, 277, 278 ;
Spencer, J., Dob ». Halsey, 16 Johns. 38 ; Foot v. Sabin, 19 id. 154 ; Laverty v. Burr,
1 Wendell, 529 ; U. S. Bank v. Binney, 5§ Mason, 176 ; Davenport ». Runlett, 3 N, H.
386 ; Thicknesse ». Bromilow, 2 Crompt. & Jerv. 425-435. The presumption of
fraud in the creditor taking partnership seeurity or credit from one partner for his
private debt may be rebutted, but the burden of proof rests on the creditor. Frank-
land ». M'Gusty, 1 Knapp, P. C. 305 ; Gansevoort ». Williams, 14 Wend. 133 ; Story
on Partn. {§ 133 ;] Mauldin v. Branch Bank, 2 Ala. 502, 512.

(b) Doty v. Bates, 11 Johns. 544.

Y The rule as to the burden of proof 351. But where the security of one firm

stated in note (a) is sustainecd by Lever-
son v. Lane, 13 C. B. N. s. 278 ; correct-
ing a dictwn in Ridley v, Taylor, inf, 44
n. (¢). See also King », Faber, 22 Penn.
St. 21 ; Clay ». Cottrell, 18 Penn. St. 408
Robinson v. Aldridge, 34 Miss. 352;
Powell v. Messer, 18 Tex. 401 ; Miller 2,
Hines, 15 Ga. 197 ; Williams v. Brimhall,
13 Gray, 462; Venable ». Levick, 2 Head,

member of a law firm has no authority to
bind it to render services without com-
pensation,  Davis . Dodson, 95 Ga. 718.

A real estate and note brokerage busi-
ness is likewise presumably limited to an

is given to pay the debt of another by one
who is & common member of both, this
rile has heen held not to apply. Murphy
v. Camden, 18 Mo. 122 ; Tutt v. Addams,
24 Mo. 186, The reasons for applying it,
however, seem to be as strong 23 in the
former case. See McQuewans v. Hamlin,
35 Penn. St. 517 ; Rollins ». Stevens, 31
Me. 454.

agency rather than personal purchases.
Latte ». Kilbourn, 150 U. S. 524 ; see
Harper ». McKinnis (Ohio), 42 N. E,
Rep. 251.
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know the extent of the partnership with whose members he
deals; and when a person takes a partnership engagement, with-
out the consent or authority of the firm, for a matter that has no
reference to the business of the firm, and is not within the scope
of its authority or its regular course of dealing, he is, in judg-
ment of law, guilty of a fraud.(¢) It is a well established
doctrine, that one partner cannot rightfully apply the partner-
ship funds to discharge his own pre-existing debts, without
the express or implied assent of the other partners. This is the
case even if the creditor had no knowledge at the time of the
fact of the fund being partnership property.(d) The authority
of cach partner to dispose of the partnership funds strictly and
rightfully extends only to the partnership business, though in
the case of bona fide purchascrs, without notice, for a valuable
consideration, the partnership may, in certain cases, be bound
by the act of one partner. (¢)

But if the negotiable paper of a firm be given by one partner
on his private account, and that paper, issucd within the general
scope of the authority of the firm, passes into the hands of a bona
fide holder, who has no notice, cither actually or constructively,
of the consideration of the instrument; or if onc partner should

purchase, on his private account, an article in which the
*44 firm dealt, or which had an immediate * connection with.
the business of the firm, a different rule applies, and one
which requires the knowledge of 1ts being a private and not
a partnership transaction to be brought home to the claimant.

{¢) Abbott, C. J., and Bayley, J., Sandilands v, Marsh, 2 B. & Ald. 673 ; Dickina-
son v. Valpy, 1 Lloyd & Wels. 6; s. ¢. 10 B. & C. 128; Livingston v. Roosevelit,
4 Johns. 278, 279 ; Crosthwait ». Ross, 1 Humph. (Tenn.) 23 ; Story on Partn. [§§ 112,
130-133.]

(d) Rogers v. Batchelor, 12 Peters, 229 ; Dob v, Halsey, 16 Johns. 34 ; Evernghim
v. Ensworth, 7 Wend. 326. The true principle, says Mr. Justice Story (on Partner-
ship, p. 212, note), to be extracted from the authorities is, that one partner cannot
apply the partuership funds or securities to the discharge of his own private debt,
without their consent, and that without their consent, their title to the property is
not diverted in favor of such separate creditor, whether he knew it to be partnership
property or not. His right depends, not upon his knowledge that it was partnership
property, but upon the fact, whether the other partners had assented to such disposi-
tion of it or not.

(¢) Ex purte Goulding, before Sir John Leach, and confirmed on appeal by Lord
Lyndhurst, Collyer on Partn. 283, 284 ; Dob v. Halsey, 16 Johns. 34; Evernghim ».
Ensworth, 7 Wend. 326 ; Rogers v. Batchelor, 12 Peters, 221 ; Story on DPartin.

p. 205.
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These are general principles, which are considered to be well
established in the English and American jurisprudence. (@)
With respect to the power of each partner over the partnership
property, it is scttled, that each one, in ordinary cases, and in
the absence of fraud on the part of the purchaser, has the com-
plete jus disponend: of the whole partnership interests, and is
considered to be the authorized agent of the firm. He can sell
the effects, or compound or discharge the partnership debts.(z)
This power results from the nature of the business, and is indis-
pensable to the safety of the public, and the successful opera-
tions of the partnershin. IHe is an agent of the whole for the

(¢} Ridley v. Taylor, 13 East, 175; Williams ». Thomas, 6 Esp. 18 ; Lord Eldon,
Ex parte Peele, 6 Ves. 604, and Zx parte Bonbonus, 8§ Ves., 544 ; Arden v. Sharpe,
2 Esp. 521 ; Wells v. Masterman, ib, 731 ; Bond ». Gibson, 1 Camp. 185 ; Usher v,
Dauuncey, 4 id. 97 ; Livingston v. Roosevelt, 4 Johns. 251, 265 ; New York Firemen

Insurance Company v. Bennett, 5 Conn. 574 ; Rogers v. Batchelor, 12 Peters, 221.

1 Gildersleeve ». Mahony, b Duer, 383,
383 ; Roth ». Colvin, 32 Vt. 125 ; Bab-
cock v. Stone, 3 McL. 172; Duncan v.
Clark, 2 Rich. 587 ; post, 64, n. 1. Bat
compare Cooper v. McClurkan, 22 Penn.
St. 80 ; Roth v, Colvin, supre, as to when
a party is put on inquiry. [If a partner
makes a note in his own naine, and in-
dorses it with his own name and that of

(x) A partner has no power to transfer
the firm agsets in payment of his own
debts. Johnson ». Hersey, 70 Me. 74 ;
Hartley v. White, 94 Penn. St, 31 ; Keith
v, Armstrong, 60 Wis. 2256; Caldwell 2.
Scott, 54 N. H. 414; Hurt v. Clarke, 56
Ala. 19. See Jordan ». Miller, 75 Va,
442, - Though the firm may be bound by
an estoppel in such case. Locke v. Lewis,
124 Mass., 1. See Amsinck ». Bean, 22
Wall. 395, And it has been held that a
partner cannot sell all the firm assets where
no necessity for such action appears.
Drake v. Thyng, 37 Ark. 228. As one
member cannot apply the partnership
funds to the payment of his own debts,
if he attempts to do so, the other members,
upon learning thereof, should notify those
to whom the payments are made of their

the firm, and transfers it to a dona fide
purchaser, the firin is bound though the
partner fraudulently appropriates the pro-
ceeds. Redlon ». Churchill, 73 Me. 146 ;
Atlas Nat. Bank ». Savery, 127 Mass. 75.
Sce also Stimmson v, Whitney, 130 Mass.
501 ; Gammon wv. Huse, 9 Ill. App.
5567, — B.]

intention to hold them liable. Davies v.
Atkinson, 124 1l11. 474. A sale by one
partner to a bona fide purchaser of partner-
ship goods apparently entrusted to him,
in payment of his own debt, is valid against
the firm and its creditors. Locke ». Lewis,
124 Mass. 1 ; Dean v. Plunkett, 136 Mass.
195 ; Huiskamp ». Moline Wagon Co.,
121 U, 8. 310 ; see Brickett v. Downs, 163
Mass. 70.

One partner may in good faith mort-
pgage the firm’s personalty to secure its
debts to one not notified of the firm’s dis-
approval,  Settle v. Hargadine Co., 66
Fed. Rep. 850; Hage v. Campbell, 78
Wis. 572 ; West Coast G. Co. v. Stinson
(Wash.), 43 Pac. Rep. 35 ; Carr v. Hertz
(N. J.), 33 Atl. Rep. 194; sce Kirby v.
McDonald, 70 Fed. Rep. 139.
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purpose of carrying on the business.(6)2 A like power in each
partner exists in respect to purchases on joint account; and it

(6) Fox v. Hanbury, Cowp. 445 ; Best, J., in Barton ». Williams, 5 B, & Ald. 395 ;
Pierson ». Hooker, 38 Johns. 68 ; [Staples v. Sprague (Me., 1883), 17 Rep. 248.] Itis
a point not quite settled, whether one partuer, without the kunowledge or consent of
his copartner, though under circumstances, may not assign over all the partnership
effects and credits in the name of the firm, to pay the debts of the firm, and where all
the creditors are admitted to an equal participation, the conclusion is that he may.
Harrison v, Sterry, 5 Cranch, 289 ; Mills », Barber, 4 Day, 428 ; Lamb ». Durant, 12
Mass. 54 ; Pothier, Traité du Con. de Soc. n. 87, 69, 72, 90 ; Robinson ». Crowder,
4 M'Cord (8. C.), 519 ; Hodges v. Harris, 6 Pick. 360 ; Deckard v. Case, 5 Watts, 22;
Hitcheock v, St. John, 1 Hoff. Ch. 511 ; Anderson ». Tompkins, 1 Brock. 456, He
may give a preference to one ereditor over another ; though whether it might be made
to a trustee for that purpose, against the known wishies of the copartner, so as to ter-
minate the partnership, was left an unsettled point in Egberts . Wood, 3 Paige, 517.
Same doubt expressed in Pearpoint v. Graham, 4 Wash. 232. But that point was
afterwards settled in Havens v. Hussey, 5 Paige, 30 ; and it was decided, that there
was no implied authority in one partner, without the consent of the others, to appoint
a trustee for the partnership, by a general assignment of the partnership effects for the
benefit of creditors, and giving preferences, Such an assignment would be illegal, in-
equitable, and void. The other copartners have a right to participate in the selection
of the trustee, and in the creditors to be preferred. Hitchecock ». St. John, 1 Hoff,
Ch. 516 ; Kirby v. Ingersoll, Harr. Ch. (Mich.) 174 ; Dana ». Lull, 17 Vt. 390 ; Gib-
son, C. J., 8 Watts & S. 63, s. ». There is no small difficulty, says Mr. Justice Story,
in supporting the doctrine, even under qualifications, that one partner may make a

2 Power totransfer all the Firm Property.
— It has bLeen held that ome partner has
power, in the absence of fraud, to transfer
all the property of the partnership in pay-
ment of one or more of its debts, without
the knowledge or consent of the other,
Mabbett ». White, 12 N. Y. (2 Kern.)
442 ; Graser v, Stellwagen, 25 N. Y. 315;
but see Sloan v. Moore, 37 Penn. St. 217 ;
or to a trustee for the same purpose, with-
out preferences, if the other partner is
absent, Lasell ». Tucker, 5 Sneed, 1 ; Bar-
croft v. Snodgrass, 1 Coldw. 430 ; Forbes
v. Scannell, 13 Cal, 242 ; Kemp v. Carn-
ley, 3 Duer, 1; Kelly ». Baker, 2 Hilton,
531 : but it has been said to be otherwise
if the other could have been consulted,
Fisher v, Murray, 1 E. D. Smith, 341.
See Hughes ». Ellison, 5 Mo. 463 ; Stein
v, La Dow, 13 Minu. 412 ; Williams .
Roberts, 6 Coldw. 493 ;[Holland ». Drake,
29 Ohio St. 441 : Dunklin », Kimball, 50
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Ala. 251 ; Loeb v, Pierpoint, 58 Iowa,
469.] On the other hand, the power of
two of three partners to make an assign-
ment of all the firmm property to a trustee
for the payment of debts giving prefer-
ences, without the knowledge or consent
of the third, has been denied by courts
which affirmed the power to make such
a transfer to the creditor directly. Welles
v. Mareh, 30 N. Y. 344 (citing Robinson
v. Gregory, in the same court, Dec, 1863,
which seems to have reveirsed s. ©. 28
Barb. 560) ; Kirby v. Ingersoll, 1 Doug.
(Mich.) 477; s. ¢. Harr. Ch. 172; Orms-
bee v. Davis, 5 R. 1. 442. Sece Bull ».
Harris, 18 B. Mon. 195. Butitis aflirmed
in M'Cullough v. Sommerville, 8 Leigh,
415, (In this case the other partner lived
in another State.) {[As to the power of a
partner to convey the firm realty, see
Story, Partn. § 93, n. 2; iv. 2.]
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1s no matter with what fraudulent views the goods were pur-
chased, or to what purposes they are applied by the purchasing
partner, i the seller be clear of the imputation of collusion. A
sale to one partner, in a case within the scope and course

of the partnership business, is, in judgment of law, *a #*45
sale to the partmnership.(a) But if the purchase be con-

trary to a stipulation between the partners, and that stipulation
be made known to the seller, or if, before the purchase or
delivery, one of the partners expressly forbids the same on joint
account, it has been repeatedly decided, that the seller must
show a subsequent ussent of the other partners, or that the
goods came to the use of the firm,(b)1 This salutary check to
the power of each partner to bind the firm was derived from the
civil law. In re pari potiorem causam esse prohibentis con-
stat.(¢) 1t has been questioned, however, whether the dissent of
one partner, where the partnership consists of more than two,
will affect the validity of a partnership contract in the usual
course of business, and within the scope of the concern, made
by the majority of the firm. The efficacy of the dissent was, in
some small degree, shaken by the Court of Exchequer, in Rooth
v. Quin;(d) and in Kirk v. Hodgson,(e) it was considered that
the act of the majority, done in good faith, must govern in
copartnership business, and ceontrol the objection of the minor-
1ty, unless special provision in the articles of association be
made to the contrary. But this last decision related only to the
case of the management of the interior concerns of the partners
among themselves, and to that it is to be confined.(f) The

general assignment of all the partnership property, so as to break up its operations,
Story on Partn. [§ 101.] This I consider to be the soundest conclusion to be drawn
from the conflicting authorities.

(@) Willet ». Chambers, Cowp. 814 ; Rapp ». Latham, 2 B. & Ald. 795; Bond ».
Gibson, 1 Camp. 185 ; Baidwin, J., & Day, 515 ; Spencer, J., 15 Johns. 422,

() Willis v. Dyson, 1 Starkie, 164; Galway v. Matthew, 1 Camp. 403 ; 10 Easi,
264, 8. c. ; Leavitt v. Peck, 3 Conn. 124; Gow on Partn. 48, 49, 54-56 ; Feicley v.
Sponebeyer, 5 Watts & S. 5686.

(¢) Dig. 10. 3. 28; Pothier, Traité du Con. de Soe, n. 90.

(d) 7 Price, 193.

(¢) 8 Johus. Ch. 400.

(/) The rule of the common law was, that in associations of a public or general
nature, the voice of the majority governed, but in private associations the majority

1 But a payment to one partnerisgnod ¢, New Haven, &c. R. R., 80 Conn. 1,
although forbidden by the other. Noyes See Granger v. McGilvra, 24 II1. 152,

109]



* 46 OF PERSONAL PROPERTY. [PART V.,

weight of authority is in favor of the power of a majority of the
firm, acting 1n good faith, to bind the minority in the ordinary
transactions of the partnership, and when all have been con-
sulted.(¢)% 1t seems, also, to be the better opinion, that it is
in the power of any oneg partner to interiere and arrest the firm
from the obligation of an inchoate purchase which is deemed
injurious.(#) This is the rule in ordinary cases by the civil

law, and in France,(?) and yet, if by the terms of the part-
*46 ncrship the * management of its business be confided to one

of the partners, the exercise of his powers in good faith
will be valid, even against the will, and in opposition to the
dissent, of the other members. (a)

A partner may pledge, as well as sell, the partnership effects,
in a case iree from collusion, if done in the usual mode of deal-
ing, and in relation to the trade in which the partners are
engaged, or when the pawnee had no knowledge that the property
was partnership property.(6) But this principle does not extend
to part-owners engaged in a particular purchase; for they are
regarded as fenants in common, and no member can convey to
the pawnee a greater interest than he himself has in the con-
cern.(¢) And if onc partner acts fraudulently with strangers
in a matter within the scope of the partnership authority, the
firm is, nevertheless, bound by the contract.(z) The connection

could not conclude the minority. Co. Litt. 181, b; Viner, tit. Authority, B.; Liv-
ingston v. Lynch, 4 Johns. Ch. 573, 597. See Story on Partn. [§ 125.]

(9) Const. v. Harris, Turner & Russ. 517, 525 ; Collyer on Partn. 105; Story on
Partn. [§ 123.]

() Willis . Dyson, 1 Starkie, 164 ; Leavitt ». Peck, 3 Conn. 124,

() Dig. 10. 2. 28 ; Pothier, de Sociéfé, n. 87 to n. 91 ; Story on Partn. [§§ 124,
427.]

(¢) Pothier, Traité du Con. de Soc. n. 71, 90. This is also the rule in Louisians,
Code, art. 2838, 2839, 2841.

(5) Raba v. Ryland, Gow, 132 ; Tupper v. Haythorne, in chancery, reported in a
note to the case in Gow.

(c) Barton v. Williams, 5 B. & Ald. 395.

2 Johnston v. Dutton, 27 Ala, 245; articles, the others may withdraw from the
Western Stage Co. v. Walker, 2 Iowa, 504. firm. Abbot v. Johnson, 32 N. H. 9.
But if a majority undertake toact contrary  See note on wlira vires, anle, ii., and b
to the stipulations of written partnership Am. Law Rev. 272, 287.

() The partnership is liable for one by it. Hughes v. Twisden, 55 L. J.
member’s torts and fraudulent acts, if Ch. 481 ; Rhodes v. Moules, 64 id. 122 ;
within the scope of its business or ratified Strang v. Bradner, 114 U. 8. 555 ; United
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itself is a declaraticn to the world of the good faith and integrity
of the members of the association, and an implied undertaking
to be responsible for the acts of each within the compass of the
partnership concerns.(d)?

(d) Willet v. Chambers, Cowp. 814 ; Rapp ». Latham, 2 B. & Ald. 795 ; Longman
v, Pole, Danson & Lloyd, 126 ; Bond ». Gibson, 1 Camp. 185 ; Hume v. Bolland,
1 Rvan & Moody, 371; 6 B. & C. 561 ; M. & M. Bank ». Gore, 15 Mass. 75 ; Hadfield
v. Jameson, 2 Munf. 53. But a tort, or even a fraud, committed by one of the part-
ners, will not bind the partnership, if it be not in the matter of contract, and there be

no participation in it.

1 Blair ». Bromley, 5 Hare, 542, af-
firmed, 2 Ph. 354 ; Sadler v. Lee, 6 Beav.
324 ; De Ribeyre v. Barclay, 23 Beav.
107 ; ‘Eager v. Barnes, 31 Beav. 579 ; Al-
linnce Bank v. Tucker, 15 W. R. 992;
Larl of Dundonald ». Masterman, L. R.

States v. Baxter, 46 Fed. Rep. 350 ; Lock-
wood v». Bartlett, 130 N. Y, 310 ; Durant
2. Rogers, 71 I1l. 121 ; 87 111, 508; Schwa-
backer ». Riddle, 84 1ll. 517 ; Tenney v.
TFoote, 95 I1l. 99 ; Wiley ». Stewart, 122
Ill. 545 ; Stokes ». Burney, 3 Tex. Civ,
App. 219 ; Hess v. Lowrey, 122 Ind. 225,
One partner’s fraud binds his copartners
civilly but not criminally. Hoover ». Wise,
01 U. S. 308, 311. One partner cannot sue
in trover for goods fraudulently conveyed
by his copartner, though non-joinder of
the latter is not pleaded : White ». Camp-
bell, 26 Atl. Rep. 40; or for conversion of
the firm property by a stranger. Sindelare
v, Walker, 137 111. 43. DBut one partner
is not, without his assent or ratification,
liable for his copartner's act, without his
knowleuge, in causing the imprisonment of
a debtor to the firm, or for malicious prose-
cution in charzing larceny. Rosenkrans v,
Barker, 115 Ill. 831 ; Mark ». Hastings
(Ala.), 13 So. Rep. 297 ; Farrell v, Fried-
lander, 63 Hun, 254 ; see Lindley, Part.
(6th ed.) 180. A newspaper partnership is
dable for a malicious libel published by

McDonald v, Woodruff, 2

vite member.

Parsons, C. J., Pierce ». Jackson, 6 Mass. 245 ; Sherwood v.
Marwick, 5 Greenl. 295, Ther. arn exceptions, however, to this rule,

Partners are

7 Eq. 504 ; St. Aubyn ». Smart, L. R. 3
Ch. 646 ; L. R. 5 Eq. 183 ; Griswold v,
Haven, 25 N. Y. 595 ; French 2. Rowe,
15 Towa, 563 ; Pierce v. Wood, 3 Fost.
(23 N. H.) 519. But the act must be
within the scope of the partnership busi-

Dillon, 244 ; L.othrop ». Adams, 133 Mass.
471 ; Atlantic Glass Co. ». Puulk, 83 Ala.
404. Partuers whoe promote a corporation,
or who sell their interest in the partuer-
ship, are liable jointly and severally for
misrepresentations.  Walker ». Anglo-
American Morte, Co., 72 Hun, 384 ; Lind-
meiler v. Monahan, 64 Iowa, 24; sec 16
N. J. L. J. 68. The firm is liable for
trust funds used by one partner for part-
nership purposes. Price v. Mulford, 36
Hun, 247. One partner’s individual prop-
erty is not liable to attachment for a firm
debt fraudulently contracted by his co-
partner. Jaffray v. Jennings, 101 Mich.
515.

A partner is not liable to his copart-
ners for simple neglect of the firm’s in-
terests, Brownell ». Steere, 128 111. 209.
But wilful neglect may cause a forfeiture
of the premium paid by one partner, See
Yates ». Cousins, 60 L. T. 535. One part-
ner may obtain an injunction to prevent
his copartner violating the partnership
articles, thongh he does not pray for a
dissolution.  Leavitt ». Windsor Land
Co., 54 Federal Rep. 439.
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(6.) How far by Guaranty. — It was formerly understood that
one partner might bind his copartners by a guaranty, or letter
of credit, in the name of the firm;(¢) and Lord Eldon, in the
casc Kz parte Gardom,(f) considered the point too clear for
arcument. But a different principle seems to have been adopted ;
and it is now held, both in Iingland and 1n this country, that

one partner is not authorized to bind the partnership by a
*47 guaranty of the debt * of a third person, without a special

authority for that purpose, or one to be implied from the
common course of the business, or the previous course of dealing
between the parties, unless the guaranty be afterwards adopted
and acted upon by the firm.! The guaranty must have reference
to the regular course of business transacted by the partnership,
and be confined to advances made or credit given to the partner-
ship as then constituted, and not extended to new advances or
credits, after a change of any of the original partners by death
or retirement, and then 1t will be obligatory upon the company;
and this 1s the principle on which the distinction rests.(a) The

responsible for the tortious acts of a copartner in the prosecution of the copartnership
business, as well as for the tortious acts and negligences of their servants, and a part-
ner himself may sometimes act in that capacity. Moreton ». Hardern, 4 B. & C. 223;
Attorney General . Stannyforth, Bunb. 97 ; Collyer on Partn. 252-254, 296, 297, 305,
306, 807 ; Story on Partn. 257-260. But the servant must be employed by one
of them in the prosecution of the business of the partnership. Waland ». Elking,
1 Starkie, 272 ; Bostwick v. Champion, 11 Wend. 571.

(¢) Hope v. Cust, cited in 1 East, 53. (/) 15 Ves. 286.

(#) Duncan v. Lowndes, 3 Camp. 478. Sandilands ». Marsh, 2 B. & Ald. 673 ;
Crawford ». Stirling, 4 Esp. 207 ; Sutton ». Irwine, 12 Serg. & R. 13 ; Ex parie Nolte,
2 Glyn & J. 295 ; Hamill ». Purvis, 2 Penn. 177 ; Story on Partn. [§§ 127, 245, 251 ;]

ness. | Harman ». Johnson, 2 El. & Bl. How. 172; McKnight ». Ratcliff, 44

61 ; Sims v. Brutton, § Exch. 802 ; Bishop
v, Countess of Jersey, 2 Drew. 143 ; Bour-
dillon z. Roche, 27 L. J. N. 8. Ch. 681;
Hr .chins v. Turner, 8 Humph. 415 ; Alli-
r .ce Bank v. Kearsley, L R. 6 C. P. 433.
See als» Coomer ». Bromley, 5 De G. &
Sm. 532; 12 Eng. L. & Eq. 307. In-
stances in which the members have been
held liable for a tort committed by one
of their number without their participa-
tion are Lloyd ». Bellis, 27 L. T. 203 ;
37 Eng. L. & Eq. 545 ; Linton ». Hurley,
14 Gray, 191. See Castle ». Bullard, 23
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Penn., St. 156 ; [Cleather v. Twisden, 24
Ch. D. 731; Montgomery v. Bucyrus
Machine Works, 92 U. 8. 2567 ; Durant ».
Rogers, 87 Ill. 508 ; Coleman v. Pearce,
26 Minn. 123 ; In re Ketchum, 1 Fed.
Rep. 815; Bradner ». Strang, 28 Hun,
445,

1 Brettel v. Williams, 4 Exch. 628 ;
Hasleham v, Young, 6 Q. B. 833. See
Alliance Bank v». Tucker, 156 W, R. 992 ;
Sweetser », French, 2 Cush., 309 ; Selden
v, Bank of Commerce, 3 Minun. 166.
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same general rule applies when one partner gives the copartner-
ship as a mere and avowed surety for another, without the
authority or consent of the firm, for this would be pledging the
partnership responsibility in a matter entirely unconnected
with the partnership business. (6) 2

(6.) How far by Deed. — Nor can one partner charge the firm
by deed, with a debf, even in commercial dealings. 1t would be
inconsistent with technical rules, and contrary to the general
policy of the law; for the execution of a deed requires a special
authority; and such a power has heen deemed by the English
courts to be of dangerous tendency, as it would enable one
partner to give to a favorite creditor a mortgage or a lien on the
real estatcs of the other partuners.{(¢) But one partner, by the
special authority of his copartners under seal, and, if in their
presence, by parol authority, may execute a deed for them in a
transaction in which they were all interested. 1t amounts, in
judgment of law, to an execution of the deed by all the partners,
though sealed by one of them only; and this is the case, 1t the
other partners, by assent or acts, subsequently ratify the deed. (d)
The general doctrine of the English law on this point has becn
clearly recognized and settled by numecrous decisions in
our ¥ American courts.(¢)! The more recent cases have * 48

Cremer v. Higoinson, 1 Mason, 323 ; Myers v, Edge, 7 T. R. 254 ; Strange v. Lee,
3 East, 490 ; Weston v. Barton, 4 Taunt. 673, 682 ; Pemberton v. Oakes, 4 Russ. 154 ;
Dry ». Davy, 10 Ad. & El. 30.

(b) Foot v. Sabin, 19 Johns. 154 ; New York Firemen Insurance Company v. Ben-
nett, 5 Conn, 574 ; Laverty ». Burr, 1 Wendell, 531. See also the same point, 7 Wend.
158 ; 14 id. 146; 15 id. 364 ; Andrews ». Planters’ Bank, 7 Smedes & Marsh, 192,

(¢) Coliyeron Partn. 308-312 ; McNaughten v. Partridge, 11 Ohio, 223. A custom-
house bond for duties given by one partner will not bind the firm. Jctealfe ». Ryeroft,
6 Maule & Selw. 75 ; Elliot v. Davis, 2 Bos. & P. 338. The act of Congress of 1st
Maich, 1823, c. 149, sec. 25, has, however, rendered such bonds, given in this country,
binding upon the firm. Harrison v. Jackson, 7 T. R. 207 ; Montgomery v. Boone, 2
B. Mon. 244; Turbeville ». Ryan, 1 Humph. (Tenn.) 113; Story on Partn. [§ 117.]

(d) Ball ». Dunsterville, 4 T. R. 313 ; Williams v. Walsby, 4 Esq. 220 ; Steiglitz
v. Egginton, 1 Holt, N. P, 141 ; Brutton ». Burton, 1 Chitty, 707 ; Swan v. Stedman,
4 Met. 548.

(¢) Gerard v. Basse, 1 Dall. 119 ; Green v. Beals, 2 Caines, 254 ; Clement v. Brush,
3 Johns. Cas. 180 ; Mackay v. Bloodgood, 9 Johns, 285; Anon., 2 Hayw. (N. C.) 99;
Mills v. Barber, 4 Day, 428 ; Garland v. Davidson, 3 Munf. 189 ; Hart v. Withers, 1

2 Rollins v. Stevens, 31 Me. 4564 ; Lan- Y Instruments under Seal. — Schmertz
can v, Hewett, 13 Sm. & Marsh, 122; Me- v, Shreeve, 62 Penn. St. 457. It is ad-
Quewans », Hamlin, 35 Penn, St. 517. mitted in Schmertz v. Shreeve, that if one
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very considerably relaxed the former strictness on this subject;
and while they profess to retain the rule itself, they qualify
it exceedingly, in order to make it suit the exigencies of com-
mercial assoclations. An absent partner may be bound by a
deed executed on behalf of the firm by his copartner, provided

there be either a previous parol authority or a subsequent parol
adoption of the act.(d) (z)

Penn. 285 ; Posey v. Bullitt, 1 Blackf. (Ind.) 99; Skinner ¢. Dayton, 19 Johns. 513 ;
1 Wendell, 326; 9 id. 439 ; Nunuely v, Doherty, 1 Yerg. (Tenn,) 26 ; Swan v. Sted-
man, 4 Met. 548.

(b) Skinner v. Dayton, 19 Johns. 513; Anderson v. Tompkinsg, 1 Breck. 462 ;
Story on Partn, {§§ 119-122;] Cady v. Shepherd, 11 Pick. 405, 406 ; Bond ». Aitkin,
6 Watts & S. 165. In Juckson v. Porter, 20 Martin {La.), 200, it was admitted that
where a deed was executed by one partner in the name of the firm, parol evidence
was receivable to show the written assent of the other partner. The case of Gram v.
Scton & Bunker, in the city of New York, 1 Hall (N.Y.), 262, goes a great deal
further, and holds that one partner may execute, in the name of the firm, an instru-

partner is expressly authorized to make a
certain executory contract, and makes it
by an instrument under seal, the seal is
surpiusage, and that the other will be
liable as on a simple contract ; (citing
Baum v. Dubois, 43 Penn. St. 260 ; Jones
v. Horner, 60 Penn. St. 214.) And the
same doctrine has been applied by other
courts to contracts not specially author-
ized, which, but for the seal, would bind
the firm. Puarvianee 2. Sutherland, 2
Ohio St. 478; Human v. Cuniffe, 32 Mo.
316. See Ex partc Bosanquet, De Gex,
432, 439; Daniel v. Toney, 2 Metealfe
(Ky.), 523. And when there is an exe-
cuted transaction which is within the
power of the partner, such as the sale
and delivery of merchandise, it will not
matter if a bill of sale under seal is added,
because that is only evidence of the act,
and does not change its nature. Schmertz
v. Shreeve, supra, and cases cited ; Du-

() One partner may also bind, by an
assignment for the henefit of creditors, his
copartner, if the latter is absent from the
State, but not otherwise. Mayer v. Bern-
stein, 69 Miss. 17 ; Hill ». Postley, 90
Va. 200 ; Tramball ». Union Trust Co.,
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bois’s Anpeal, 38 Peun. St. 231 ; Sweetzer
v. Mead, 5 Mich. 107 ; Ex partc Bosanquet,
De Gex, 632; [Walsh ». Lennon, 98 Ill.
27.]

Other cases confirming the text as to
the sufficiency of a parol ratification or
authority are Johns », Battin, 30 Penn.
St. 843 Smith v. Kerr, 3 Comst. 144 ;
Gwinn v». Rooker, 24 Mo. 290 ; Ely %.
Hair, 16 B. Mon. 230; [Gibson ». Warden,
14 Wall, 244 ; Holbrook ». Chamberlin,
116 Mass. 155; Herzog v. Sawyer (Md.,
1384), 17 Rep. 464.] Gram 2, Seton, {ufra,
n. (b), scems to be sustained by McDon-
ald v. Eggleston, 26 Vt, 154 ; Drumright
v. Philpot, 16 Ga. 424 ; Woirall v. Munn,
1 Seld, 229, 240. Contra, little », Haz-
zard, 5§ Harringt. 291, So in case of in-
struments affecting real estate. Wilson .
Hunter, 14 Wis. 683 ; Haynesw Seachrest,
13 Iowa, 455 ; Lowery v. Drew, 18 Tex.
786 ; Herbert . Hanrick, 16 Ala. 581.

33 Ill. App. 8319, A surviving partner
may assign with preferences. Emerson v.
Senter, 118 U. S. 1, 7.

A deed executed for a partnership by
onec member binds his copartner, if
authorized orratified by the latter by parol
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One partner may, by deed, execute the ordinary rclease of a
debt belonging to the copartnership, and thercby bar the firm of
a right which it possessed jointly. This is within the general
control of the partnership funds, and within the right which
each partner possecsses, to collect debts and receive payment,
and to give a discharge. The rule of law and equity is the same;
and it must be a case of collusion for fraudulent purposes,
between the partner and the debtor, that will destroy the
effect of the release.(¢) A release by one partner, to a
* partnership debtor, after the dissolution of the partner- * 49
ship, has been held to be a bar of any actior at law against
the debtor.(a) So also in bankruptey, o .rtner may execute

ment nnder seal, necessary in the usual course of business, which will be binding uwpon
the firm, provided the partner had previous authority for that purpose; and such
awthority need not be under seal, nor in writing, nor specially communicated jfor the
specific purpose, but it may be tnferred from the partnership itsclf, and from the subsec-
quent conduct of the copartner implying an assent to the act. In Tennessee, the doctrine
that a subsequent ratification of a parol authority will render valid the act of one
partner to bind the other by deed is rejected, as being contrary to their established
decisions, Turbeville v. Ryan, 1 Humph. 113. This was adhering to the stern doc-
trine of the common law, that it required a prior authority, under seal, or a subsequent
ratification, under seal, fo make a sealed instrument, executed by one partner only,
binding on the firm, and which doctrine has become essentially relaxed in the com-
mereial states.

(¢} Tooker’s Case, 2 Co. 68; Ruddock’s Case, 6 Co.25 ; Lord Kenyon, in Perry .
Jackson, 4 T. R. 519 ; Stead v. Salt, 3 Bing. 101 ; Hawkshaw ». Parkins, 2 Swanst.

539 ; DPierson ». Hooker, 3 Johns. 68 ; Bruen v. Marquand, 17 Johns. 58 ; Salmon .

Davis, 4 Binney, 375; Halsey ». Whitney, 4 Mason, 206, 232; Smith ». Stone, 4 Gill
& Johns. 310.

(@) Salmon v. Davis, 4 Binney, 375.

or by conduct, such as being present when
the deed waas executed and delivered, or
knowingly receiving its benefits, Me-
Gahan v. Rondout Bank, 156 U. S. 218 ;
Miller ». Royal F. G. Works (Penn.), 33
Atl. Rep. 350. One partner may under
seal compromise with and release a joint
debtor of the firm. Allen ». Cheever, 61
N. H. 32. A deed to a partnership with
the firm name as grantee, though irregular,

will enable the partners to convey. Dun-

lap v. Greon, 60 Fed. Rep. 242. One of

two partners, who are mortgagors, cannot

alone empower the mortgagee to sell on

other terms than those preseribed in the
VOL, III, — O

mortgage. Arnold v. Greene, 15 B, 1. 348.
When a seal is necessary, the instrument,
to be binding on all, should be signed by
the partners individually, and not by one
in the firm name. Edwards v. Dillon, 147
I1l. 14 ; Brunson v. Morgan, 76 Ala. 593 ;
McNeal P. & F. Co. v. Woltman, 114
N. C. 176. A contract under seal between
two persons is not enforceable against a
third person as a partner. New England
D. Co, v. Rockport G. Co., 149 Mass.
381, A member of a partnership has no
implied authority to bind it by a sealed

power of attorney. Ellis ». Ellis, 47 N.
J' L' 69'!
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a deed, and do any other act requisite in proceedings in bank-
ruptey, and thereby bind the partnership. This is another
exception to the general rule, that one partner cannot bind the
company by deed.(6) Nor can one partner bind the firm by a
submission to arbifration, even of matters arising out of the
business of the firm. The principle is, that there is no implied
authority, except so far as 1t 18 necessary to carry on the busi-
ness of the firm.(¢) It would also go to deprive the other partics
of their legal rights and remedies in the ordinary course of
justice. (d)

(7.) How far by Admission of a Debt.— The acknowledgment of
an antecedent debt by a single partner, during the continuance
of the partnership, will bind the firm equally with the creation of
the debt in the first instance; and it will take the case out of the
statute of limitations, if it be a clear and unqgualified acknowl-
edgment of the debt.(¢) Whether any such acknowledgment,
or promise to pay, if made by one partner atter the dissolu-
tion of the partnership, will bind a firm, or take a case out of
the statute as to the other partners, has been for some time an
unsettled and quite a vexed question, in the books. In Whitcomb
v. Whiting,(f) it was held that the admission of one joint maker
of 2 note took the case out of the statute as to the other maker,
and that decision has been followed in this country.(g) The

(b) Ex parte Hodgkinson, 19 Ves. 291.

(¢) Stead v. Salt, 3 Bing. 101 ; Karthaus v. Ferrer, 1 Peters, 222; Buchanan v.
Curry, 19 Johus, 137 ; Lumsden ». Gordon, cited in 1 Stait’s Institutions of the Law
of Scotland, 141, edit. by More, 1832, Contra, Taylor v. Coryell, 12 Serg. & R. 243 ;
Southard ». Steele, 8 Monroe, 443 ; [Thomas ». Atherton, 10 Ch. D. 185 ; Gay .
Waltman, 89 Penn. St. 453.]

(d} Story on Partn, |§ 114.] Dy the civil and the French law, one partner cannot
compromise a suit, or submit a controversy to arbitration, without the consent of his
associates, Dig. 3. 3. 60; Pothier, de Société, n. 68. Nor can one partner retain an
attorney, with power to appear and act for the firm in an action against it, for this
would be beyond the ordinary duties of the relationship, and would expose the inno-
cent partner to judgment and execution without his knowledge or consent. Hams.
bidge v. De la Crouée, 3 C. B. 742.

(¢) Pittam v. Foster, 1 IR. & C. 248 ; Burleigh ». Stott, 8 1d. 36 ; Collyer on Partn.
286~290. Tha same principle applies as to the admission or misrepresentation of facts
by one partner relative to a partnership transaction. Collyer on Partn. 290 ; Story on
Partn. [§ 107.] [Abrahams v. Myers, 40 Md. 499.]

(f) Doung. 652.

(9) Bound ». Lathrop, 4 Conn. 336 ; Hunt v, Bridgham, 2 Pick. 581 ; Ward ».
Howell, 5 Harr. & J. 60 ; Walton v. Robinson, § Ired. (N. C.) 341, By Mass. R, S,
¢. 120, sec. 14, one joint promisor is not affected by the admission of the other,
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doctrine of that case has even been cxtended to acknowledgment
by a partner after this dissolution of the partnership, in

rclation to antecedent transactions, on the * ground that, * 50
as to them, the partnership still continued.(a¢) DBut there

have been qualifications annexed to the general principle; for
after the dissolution of a partnership, the power of the members
to bind the firm ceases, and an acknowledgment of a debt will
not, of itself, be sufficient, inasmuch as that would, in cffect, be
keeping the firm in life and activity.(d) To give that acknowl-
edement any force, the existence of the original partnership
debt must be proved, or admitted aliunde ; and then the con-
fession of a partner, after the dissolution, is admissible, as to
demands not barred by the statute of limitations.(¢) Of late,
however, the decision in Whitcomb v. Whiting has been very
much questioned in England; and it seems now to be considered
as an unsound authority by the court which originally pro-
nounced it.(d) And we have high authority in .this country for
the conclusion, that the acknowledgment by a partner, atter the
dissolution of the partnership, of a debt barred by the statute of
limitations, will be of no avail against the statute, so as to take
the debt out of it as to the other partner, on the ground that the
power to create a new right against the partnership does not
exist in any partner after the dissolution of it; and the acknowl-
cdgment of a debt, barred by the statute of limitations, is not

(a) Wood v. Braddick, 1 Taunt. 104 ; Lacy v. M’'Neile, 4 Dowl. & Ryl. 7; Cady v.
Shepherd, 11 Pick. 408 ; Austin ». Bostwick, 9 Conn. 496 : Hendricks v. Camphell,
1 Dailey (S. C.), 522 ; Simpson ». Geddes, 2 Bay, 533 ; Fisher v. Tucker, 1 M'Cord,
Ch. 190 ; Fellows », Guimarin, Dudley (Ga.), 100 ; Brewster ». Hardeman, ib. 140 ;
Greenleaf ». Quincy, 3 Fairfield, 11,

(b)) Hackley v. Patrick, 8 Johns, 536 ; Walden ». Sherburne, 15 i, 409 ; Baker ».
Stackpole, 9 Cowen, 420 ; Shelton ». Cocke, 3 Munf. 191 ; Chardon ». Colder, 2 Const.
(5. C.) 685 ; Ifsher v. Tucker, 1 M’Cord, Ch. 177, 179 ; Walker ». Duberry, 1 A. K.
Marsh. 189 ; Lachomette ». Thomas, 5 Rob. (La.) 172.

(¢) Smith ». Ludlows, 6 Johns. 267 ; Johnson v. Beardslee, 15 il. 8; Cady .
Shepherd, 11 Pick. 400 ; Brisban ». Boyd, 4 Paige, 17 ; Greenleaf v. Quincy, 3 Fair-
field, 11.

(d) Drandram ». Wharton, 1 B. & Ald. 463 ; Atkins ». Tredgeold, 2 B. & C. 23.
But in Perham v, Raynall, 9 Moore, C. B. 566, the authority of the case of Whitcomb
v. Whiting is reinstated ; and it was held to contain sound doctrine, to the extent
that an acknowledgment within the six years, by one of two makers of a joint and
several note, revives the debt against both, though the other had signed the note
as a surety. Dease v. Hirst, 10 B. & C. 122 ; Pritchard v. Draper, 1 Russ. & Myl.

191, s. P.
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the mere continuation of the original .promise, but a new con-
tract, springing out of and supported by the original considera-
tion. This is the doctrine, not only in New York, Indiana,

Pennsylvania, Tennessee, Georgia, and Louisiana, but in
*51 the Supreme Court of the United * States; (a) and the law

in England and in this country secem equally to be tending
to this conclusion.(b)! But there is a distinction between an
acknowledgment which goes to create a new contract, and the
declarations of a partner, made atter the dissolution of the
partnership, concerning facts which transpired previous to

that event; and declarations of that character are held to be
admissible. (¢)

(e} Bell v. Morrison, 1 Peters, 851 ; Levy v. Cadet, 17 Serg. & R. 126 ; Seavight
v, Craighead, 1 Penn. 135; Yandes v. Lefavour, 2 Blackf. {Ind.) 371 ; Hopkins .
Banks, 7 Cowen, 650 ; Baker v. Stackpoole, 9 id. 420 ; Brewster ». Hardeman, Dudley,
138 ; Lambeth v. Vawter, 6 Rob, (La.) 128 ; Van Wyck v. Norvell, 2 Humph. 192 ;
[ib. 166, 529 ;] Bispham v. Patterson, 2 McL. 87. In this last case, Mr. Justice McLean
considers the English rule, that the admission of one partner, made after the dissolu-
tion of the partnership, and e¢ven of a payment made to him after the dissolution, is
cood evidence to bind the other partners, to be well settled and upon sound principles ;
but he vields his better judgment to the contrary doctrine, settled by the weight of
American authority.

() This is contrary to a decision in North Caroling, in M'Intire v. Oliver, 2 Hawks,
209, and recognized in Willis v, Hill, 2 Dev. & Bat. 234, and in Walton ». Robinson,
5 Ired. 841 ; but it may now be considered as the better and more authoritative, and
perhaps the settled, doctrine. DBy the English statute of 9th May, 1828, entitled
‘¢ Anact rendering a written memorandum necessary to the validity of certain promises
and engagements,” it is declared, in reference to acknowledgments and promises offered
in evidence to take cases out of the statute of limitations, that joint contractors, or exec-
utors, or administrators of any contractor, shall not he chargeable in respect of any
written acknowledegment of his cocontractor, &e., though such cocontractor, his execu-
tors, &e., may be rendered liable by virtue of such new acknowledgment or promise.
The like law in Mass. R. S. ¢, 120, sec. 14, Gay v. Bowen, 8 Met. 100; Cady v. Shep-
herd, 11 Pick. 400.

(¢) Parker v. Merriil, 6 Greenl, 41 ; Mann v, Locke, 11 N. H. 246.

1 Van Xeuren ». Parmalee, 2 Comst.
523 ; Shoemaker v, Benedict, 1 Kern. (11
N. Y.) 176 ; Payne v, Slate, 39 Barh. 634 ;
Reppert . Colvin, 48 Penn. St. 248 ; Ex-
eter Bank v. Sullivan, 6 N. H. 124: Pen-

Tappan 2 Kimball, 10 Fost. (30 N. H.)
136 ; Sace v. Ensign, 2 Allen, 245 ; Myers
v. Standart, 11 Ohio St. 29. "And Whit-
comb v, Whiting, supra, 50, seems still
to be followed in Connecticut. Bissell ».

noyer »v. David, 8§ Mich. 407 ; Mvatts v.
Bell, 41 Ala, 222; [Tate ». Clements, 16
¥Fla. 339.] Sece Batemanv. Pinder, 3 Q. B.
574. DBut a partial payment to a creditor
without notice of the dissolution has been
held to take the case out of the statute.
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Adams, 35 Conn. 299, and earlier cases
cited ; Beardsley 2. Hall, 36 Conn. 270.
[See also Mix ». Shattuck, 50 Vt. 421;
Merritt v. Day, 38 N. J. 1.. 82.]

As to the next proposition in the text,
see Ide v, Ingraham, 6 Gray, 106.
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If, however, in the terms of dissolution of a partnership, one
partner be authorized to use the name of the firan in the prosecu-
tion of suits, he may bind all by a note for himself and his
partners, in & matter concerning judicial proceedings. (d)

(8.) Dealing on Separate .Account. — The business and con-
tracts of a partner, distinct from and independent of the busi-
ness of the partnership, are on his own account; and yet it is
sald that one partner cannot be permitted to deal on his own
private account in any matter which 18 obviously at variance
with the business of the partnership, and that the company
would be enfitled to claim the benelit of every such contract. (¢)%(z)
The object of this rule is to withdraw from each partner the
temptation to bestow more attention, and exercise a sharper
sagacity in respect to his own purchases and sales, than
to the concerns of the partnership * in the same line of * 52
business. The rule is evidently founded in sound policy;
and the same rule is applied to the case of a master of a vessel,

(d) Burton . Issit, 5 B. & Ald. 267.

(¢) Pothier, Traité du Con. de Soc. n. 59 ; Glassington ». Thwaites, 1 Sim. & Stu.
133 ; Featherstonhaugh v. Fenwick, 17 Ves. 298 ; Burton v. Wookey, Mad. & Geld.
(6 Mad.) 367 ; Russell v. Austwick, 1 Sim. 52 ; Fawcett v. Whitehouse, 1 Russ. & My.
132, 148. In the case from Vesey, one partner had secretly, for his own benefit, ob-
tained a renvwal of the lease of the premises where the Joint trade was carriedon ; and
the lease was held to be a trust for the benefit of the copartnership. See infra, iv. 371,

2 Bentley v. Craven, 18 Beav. 75 ; Love
v. Carpenter, 30 Ind. 2841; Herrick v.
Ames, 8 Bosw. 115. An injunction was
granted in England v. Curling, 8 Beav.
129 ; Marshall ». Johuson, 33 Ga. 500.
[See especially Dean v. McDowell, 8 Ch.
D. 345.]

As to leases, see Clegg v. Fishwick, 1

(x) The firm is not entitled to share in
one partner’s profits from individual trans-
actions beyond the scope of its business,
though he uses in such transactions the
knowledge and skill acquired in its busi-
ness, and though his engaging therein
violated the partnership articles. Aaswv.
Benham, {1891] 2 Ch. 244 ; Latta v». Kil-
bourn, 150 U. S. 524, Compensation of
one member of a law partnership as an
executor is not part of the firm’s profits,

Macn. & G. 294 ; Clements v. Hall, 2 De
G. & J. 173 ; Anderson v. Lemon, 4 Seld.
236.

For the limits of the doctrine, cee
Lock ». Lynam, 4 Ir. Ch, 188; Wheeler
v. Sage, 1 Wall. 518 ; Westcott ». Tyson,
38 Penn. St. 389 ; American Bank Note
Co. v. Edson, 1 Lans. 388 ; 56 Barb. 84.

Metcalfe v. Bradshaw, 145 I1l."124. In
such case, if one partner employs the other
to assist him, the latter may sue the for-
mer personally for compensation. Parker
v. Day, 30 N. Y. S. 267.

A partner is entitled to access to the
firm’s books, including its list of custom-
ers, though his avowed purpose is to use
the information, after dissolution, in com-
petition with its business. Trego ». Hunt,

[1895] 1 Ch. 462.
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charged with a cargo for a foreign market, and in which he has
a joint concern.(¢) DBut o person may become a partner with
one individual of a partnership, without being concerned in that
partnership; for though A. & B. are mercantile partners, A.
may form a separate partnership with C., and the latter would
have no right to a share in the profits, nor would he be bound
ror the engagements of the house of A. & B., because his part-
nership would only extend to the house of A. & C.(0)! DBut
such involved partnerships require to be watched with a jealous
ohservation, and especially if they relate to the business of the
same kind, inasmuch as the intention of the person belonging
to both firms might be distracted in the confiicts of interest, and
his vigilance and duty in respect to one or the other of the con-
cerns become much rclaxed. PPartners are bound to conduct
themselves with good faith, and to apply themaelves with dili-
cence in the business of the concern, and not to divert the funds
to any purpose foreign to the trust.(c)

(«) Boulay-Paty, Cours de Droit Com. ii. 94.
Beav, 534.]

(D) Ex purte Barrow, 2 Rose’s Cases in Bankr. 252 ; Glassington v, Thwaites, 1 Sim.
& Stu, 124, 133.  Lord Eldon there refers to the case of Sir Charles Raymond, as con-
taining the doctrine. It was also the docirine of the civil law, and is the law of those
countries which follow the civil law. Socil mei socius, meus socius non est. Dig. 17.
2. 20 ; Pothier, Traité du Con. de Soc. n. 91 ; Ersk. Inst. il. 6, 3, sec. 22 ; Bell’s Comm.
ii. 654 3 Civil Code of Louisiana, art. 2842. There can be no doubt, said Lord Ch. J.
Eyre, 1 Bos. & P. 546, that as between themselves, a partnership may have transac-
tions with an individual partner, or with two or more of the partners, having their
separate estate engaged in some joint concern, in which the general partnership is not
interested ; and that they may convert the joint property of the general partnership
into the separate property of an individual partuner, or into the joint property of two
or more partners, or ¢ converso. See also Gow on Partn. 75; Collyer on Partn.
175-178 ; Story on Partn, [§ 219.] |

(c) Stoughton ». Lynch, 1 Johns. Ch. 470 ; Long v. Majestre, ib. 305 ; Fawcett v.

[See Gardner ». B’Cutcheon, 4

1 Sub-partners. — Mr, Lindley thinks
that before the case of Cox v. Hickman,
ante, 25, n. 1, a subpartner might perhaps
have been liable to the creditors of the
prineipal firm by reason of his participa-
tion in the profits thereof, but that since
that decision such aliability cannot attach
to him. See Fairholm w». Marjoribanks,
Mor. Dec. (Scotch), 14558 ; 8 Ross, L. C.
on Comm. Law, 697 (published in Law
Library). Where the rule established in
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Massachusetts prevails, ante, 25, n. 1, the
liability has been thought to exist. Fitch
v. Harrington, 13 Gray, 468. DBut see
Story on P., § 70, Gray’s uote ; Reynolds
v. Hicks, 19 Ind. 113 ; [Burnett v. Snyder,
81 N. Y. 550.]

As to suits between firms with a com-
mon member, see Cole v. Reynolds, 18
N. Y. 745 5 Am. Law Rev. 47 ; Rogers
v. Rogers, b Ired. Eq. 31 ; [In r¢ Savage,

- e . o N T |

10 IN. D, Iv, 903.]
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III. Of the Dissolution of Partnership, — If a partnership be

formed for a single purpose or transaction, it ceases as soon as
the business is completed ; and nothing can be more natural and
reasonable than the rule of the civil law, that a partnership in
any business should cease when there was an end put to
the business itself.(d) If the * partnership be for a definite * 63
period, it terminates of course when the period arrives.
But in that case, and in the case in which the period of its dura-
tion is not fixed, it may terminate from various causes which I
shall now endeavor to explain, as well as trace the consequences
of the dissolution.

A partnership may Le dissolved by the voluntary act of the
parties, or of one of them, and by the death, insanity, or bank-
ruptey of either, and by judicial decree, or by such a change in
-the condition of one of the partics as disables him to periorm
his part of the duty. It may also be dissolved by operation of
law, by reason of war between the governments to which the
partners respectively belong, so as to render the business carried
on by the association impracticable and unlawful. (@)

(1.) Of Duissolution by Voluntary Aet, — It is an established
principle in the law of partnership, that if it be without any
definite period, any partner may withdraw at a moment’s notice,
when he pleases, and dissolve the partnership.(6)! The civil

Whitehouse, 1 Russ. & My. 132 ; Collyer on Partn. 96, If the partnership suffers
loss from the gross negligence, unskilfulness, fraud, or wanton misconduct of a part-
ner, in the course of their business, or from a known deviation from the partnership
articles, he is ordinarily responsible over to the other partners for all losses and dam-
ages sustained thereby. Maddeford v». Austwick, 1 Sim. 89; Pothier, de Société, n.
133 ; Story on Partn. {§§ 169-173.]

' (d) Inst, 3. 26. 6. Extincto subjecto, tollitur adjunctum. Pothier, Traité du
Con. de Soc. n. 140143, illustrates this rule in his usual manner, by a number of
. plain and familiar examples. 16 Johns, 491, s. r.

(e) Inst. 3. 26. see. 7, 8 ; Vinnius, h. t. 3. 26. 4 ; Hub. in Inst. lib. 3, tit. 26, sec.

6 ;3 Pothier, Traité du Con. de Soec. n. 147, 148 11 Ves. b3 1 Swanst. 480, 508, 16
Johns, 491.

(b) Peacock ». Peacock, 16 Ves. 49 ; Featherstonhaugh v. Fenwick, 17 Ves, 298;
Lord Eldon, in 1 Swanst, 508.

1 Skinner v. Tinker, 34 Barb., 333 ; wv. Daniel, 10 Hare, 493 ; Featherston-
Beaver v. Lewis, 14 Ark. 138. For some haugh v. Turner, 25 Beav. 382 ; Allhusen
qualifications, even when the partnership o. Borries, 156 W. I. 739 ; [Wood ». Woad,
is not for a definite period, or when a 9 L. R. Ex. 190, Comp. Cooper v. Page,
power of expulsion is reserved, see Blisset 34 L. T. 90.]
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law containg the same rule on the subject.(¢) The existence of
engagements with third persons does not prevent the dissolution
by the act of the parties, or either of them, though those engage-
ments will not be affected, and the partnership will still con-
tinue as to all antecedent concerns, until they are duly adjusted

and settled.(d) A reasonable notice of the dissolution
* 94 might be very * advantageous to the company, but it is not

requisite; and a partner may, if he please, in a case free
from fraud, choose a very unseasonable moment for the exercise
of his right. A sense of common interest is deemed a sufficient

e 21

gecurity acainsy the apuse of the discretion.(a) () Though the
partnership be constituted by deed, a notice in the gazette by
one partner is evidence of a dissolution of the partnership as

against the party to the notice, even if the partnership articles
require a dissolufion by deed. () (¥)

(c) Inst. 3. 26. 4; Code, 4. 37. 5.

(d) Pothier, Traité du Con. de Soc. n. 150, says, that the dissolution by the act
of a party ought to be done in good faith, and seasonably, — debet esse facta bona fide
et tempestive. He states the case of an advantageous bargain for the partners being in
contemplation, and one of them, with a view to appropriate the bargain to himself,
suddenly dissolves the partnership. A dissolution at such a moment, he justly con-
cludes, would be unavailing. This general rule was also the doctrine of the civil law.
Inst. 3, tit. 26 ; Dig. 17. 2. 65, 4; Domat, b. 1, tit. 8, sec. 5 ; Code Civil of France,
art. 1869, 1870, 1871 ; Code of Louisiana, art. 2855 to 2859 ; 2 Bell’s Comm. 532, 533 ;
United States v. Jarvies, [Daveis, 274.]

(a) 17 Ves, 308, 309. |

(b) Doe dem. Waithman v, Milesy, 1 Starkie, 181 ; Collyer on Partn. 154 ; Story
on I'artn. [§ 271.]

(x)} If a partnership is speedily dis-
solved by notice of one partner and the
other partner has paid in a premium, a
return of a proportionate part of the pre-
mium may be ordered, when equitable.
Rooke ». Nisbet, 80 L. J. Ch. 588 : see
Steuart v. Gladstone, 10 Ch. D, 626, 654.

() Publication of a firm’s dissolution
in a newspaper is not sufficient as to its
prior customers. Bloch v. Price, 32 Fed.
Rep. 562 ; Robinson ». Floyd, 159 Peun.
St. 165; Elkinton v. Booth, 143 Mass.
479 : Smith 2. Jackman, 138 Mass. 143
Roof v. Morrisson, 37 Ill. App. 37; Ellison
v. Sexton, 105 N. C. 356 ; Farwell ».
Cashman (Mont.), 41 Pac. Rep. 443. Nor
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is a mailing of notice to the customer’s
city without his street and number. Hunt
v, Colorado M. Co., 1 Col. App. 120 ; see
Central Nat. Bank v. Frye, 148 Mass, 498.
But a mailed notice iz presumed to have
been rcceived. Meyer v. Krohn, 114 111,
574 ; Eckerly v. Alcorn, 62 Miss, 228 ;
Sinelair ». Hollister, 36 N. Y." S. 460.
New customers, who are not misled, can-
not hold former members of the firm.
Swigert v. Aspden, 52 Minn, 565 ; Joseph
2. Southwark F. & M. Co., 99 Ala. 47. A
letter-heading or general reputation is ad-
missible as evidence of a change in the
partnership. Swift ». Carr, 145 Mass.
552 s+ Silman v. Askew, 95 Ga. 678, 681.
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But if the partners have formed a partnership by articles for
a definite period, 1n that case, it is said, that it cannot be dis-
solved without mutual consent before the period arrives.(c¢)1
This is the assumed principle of law by Lord Eldon, in Peacock
v. Peacock,(d) and in Crawshay v. Maule,(¢) and by Judge
Washington, in Pearpont v. G'raham ; (f) and yet, in Marquand
v. New York Man. Company,(g) it was held that the voluntary
assignment by one partner of all his interest in the concern dis-
solved the partnership, though i was stipulated inm the articles
that the partnership was to continue until two of the partners
should demand a dissvlution, and the other partners wished the
business tc be continued, notwithstanding the assignment. And
in Skinner v. Doyton, (k) it was held by one of the judges, (z) that
there was no such thing as an indissoluble partnership. It was
revocable in its own nature, and each party might, by
giving * due notice, dissolve the partnership as to all future * 55
capacity of the firm to bind him by contract; and he had
the same legal power, even though the parties had ccvenanfed
with each other that the partnership should continue for such a
period of time. The only consequence of such a revocation of
the partnership power in the intermediate time would be, that
the partner would subject himself to a claim of damages for a
breach of the covenant.(e¢) Such a power would seem to be

(¢c) Gow on Partn. 303, 305, ed. Phil. 1825.

(d) 16 Ves. b6. (¢) 1 Swanst, 495.
(/) 4 Wash, 234. (g) 17 Johns. 525 ; 1 Whart. 381, 388, s. P,
(&) 19 Johns. 538. (7) Mr. Justice Platt.

(z) In Bishop v. Breckles, 1 Hoff. Ch. 534, it was considered to be rather donbt-
ful whether either party might dissolve the partnership at pleasure, upon due notice,
and yet the rule of the civil law was deemed the most reasonable. But Mr, Justice
Story, in his Commentaries on Partnership, [§ 275,] considers it quite unreasonable to
allow a partner to dissolve the partnership su« sponfe from mere caprice and to the

great injury of the concern, and that it ought not to be done, except under reasonable
circumstances. See infra, 61.

1 Smith ». Mulock, 1 Robertson (N. quand's case, mentioned in tho text, sece
Y.), 569. As to the principle of Mar- the cases cited 59, n. 1.

The liability of a retired partner to prior 345 ; Jones ». Ashwin, 1 C, & E. 159;
customers, who continue to sell to the see Cambefort v. Chapman, 19 Q. B. D.
new firm, is a liability by estoppel only, 229; Thatcher ». Allen (N. J.), 33 Atl.
not a joint liability with the members of Rep. 284; Waite v. High (Iowa), 65 N.
the new firm. Scarf v. Jardine, 7 A, C. W. Rep. 397.
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implied in the capacity of a partner to interfere and dissent from
a purchase or contract about to be made by his assoclates; and
the commentators on the Institutes lay down the principle as
drawn from the civil law, that each partner has a power to dis-
solve the connection at any time, notwithstanding any convention
to the contrary, and that the power results from the naturc of
the association. They hold every such convention null, and
that it is for the public interest that no partner should be obliged
to continue in such a partnership against his will, inasmuch as
the community of goods in such a case engenders discord and
litigation. (0)

The marriage of a feme sole partner would likewise operate as
a dissolution of the partnership; because her capacity to act
ceases, and she becomes subject to the control of her husband;
and it is not in the power of any one partner to introduce, by
his own act, the agency of a new partner into the firm. (¢)

2.) By Death. — The death of either party is, ¢pso facto, from
the time of the death, a dissolution of the partnership, how-
ever numerous the assoclation may be.(2) The personal quali-

(b) Adeo autem visum est ex natura esse societatis unius dissensu totam dissolvi,
ut quamvis ab initio convenerit, ut societas perpetuo duraret, aut ne liceret ab ea
resilite invitis ceeteris ; tamen tale pactum, tanguam factuin contra naturam societatis,
cujus in @ternum nulla coitio est, contemnere licel. Vinuius, 1n Inst. 3. 26, 4, pl. 1;
Ferritve, ib, v. 156 ; Dig. 17. 2. 14; Domat, b. 1, tit. 8, sec. 5, and art. 1 to §, by
Strahan.

(c) Nerot v. Burnand, 4 Russ. 260.

the debts.

(2) The death of one member termi-
nates a partnership though formed for a
fixed period, and suspends the execution
of all its agreements. Duran{ ». Pierson,
124 N. Y. 444; Oliver ». I'orrester, 96
Ill. 315 ; Greenburg v. Early, 23 N. Y. S,
1009 ; Parker v, Parker, 99 Ala. 239 ;
Phillips v. Blatchford, 137 Mass. 510. If
its notes are afterwards renewed by a sur-
vivor, the other partners are released, but
the firm assets are not,  First Nat, Bank
v, Cody, 93 Ga. 127 ; see Conn. M. L.
Ins, Co. v. Bowler, Holmes, 263. If the
firm creditors make no objection to the
continuing partners assuming the firm
debts and indemnifying the outgoing part-
ner, the latter becomes merely a surety for
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Rouse ». Dradford Banking
Co., [1894]) A. C. 586, A partnership
may continue after one member's death,
if the partnership articles clearly so pro-
vide : McNeish v. U. S, Hulless Qat Co., 57
Vt. 316 ; or as to a surviving partner who
continues to make advances. SEpaulding
v. Stubbings, 86 Wis. 255, 1In case of a
dissolution by consent, firm-notes renewed
by one partner bind the copartner, if he
ratifies the act. Sanborn wv. Stark, 31
¥ed. Rep. 18.

A partnership may also be dissolved,
during its term, by mutual consent, by
the retirement of one member in any man-
ner, or by the refusal of all its members
to go on. Bank of Montreal v. Page, 98
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tics of each partner enter into the consideration * of the * 56
contract, and the survivors ought not to be held bound

without a new assent, when, perhaps, the abilities and skill, or
character and credit, of the deccased partner, were the induce-

ments to the formation of the connection. (a)

Pothier says, that

(«) Pothier, Traité du Con. de Soc. n. 146 ; Inst. 8. 26. 5; Vinnius, h. t. ; Pearce
v. Chamberlain, 2 Ves, Sen. 33 ; Lord Eldon, Vulliamy v. Noble, 3 Meriv. 614 ; Craw-

shay v. Maule, 1 Swanst. 509, and note, ib.

[Comp. Butler v. American Toy Co., 46

Conn. 136 ; Dulflield v, Brainerd, 45 Conn. 424; Walker v. Wait, 50 Vt. 668.]

INl. 106 ; Ligare ». Peac-ck, 109 Ill. 94 ;
McCall »., BMoss, 112 I1l. 493 ; Blake ».
Sweeting, 121 Ill. 67 ; see 40 Am. St. Rep.
564, note. So if one partner assigns all
his interest and a new firm is started.
MceCall v. Moss, 112 Ill. 493 ; Davis ».
Megroz, 55 N. J. 1. 427. One partner’s
conduct amounting to a fraud upon the
firm enables it to maintain a suit for dis-
solution. Adams . Shewalter, 139 Ind.
178 ; Hubbard v, Moore (Vt.), 32 Atl
Rep. 465. Upon a writ of fier? facias
against one partner only his interest in
such partnership goods as are seizable
under the writ can be sold, and if that
interest is paid for by the copartner from
the firm assets and thus released, the part-
nership is not dissolved. Helinore v,
Smith, 30 Ch. D. 436, After dissolution
one partner may appear in suits against
the firm for his own protection, but his
appearance does not bind the firm. Davis
v. Megroz, 55 N. J. L. 427 ; Atchison S.
Bank v, Templar, 26 Fed. Rep. 580. And
contracts then made by one partuner may
be ratified by his copartner. Silas v.
Adams, 92 Ga. 350. The partnership,
though dissolved, may sue to recover debts
due to it. Hyde v. Moxie N. F, Co., 160
Mass. 559. 1t 1sa rebuttable presumption
that a sale of his interest in the firm by
one partner to his copartner incindes a
debt of the former te the firm. Clark v.
Carr, 45 Ill. App. 469. An agreement of
creditors to release the other partners
upon transfer of the firm property to one
partner, who assumes tho firm debts, is

upon good consideration and valid. Hell-

man v. Schwartz, 41 11l. App. 84.

The dissolution of a firm does not give
one partner an absolute right to have a
receiver appointed. Pini v. Roncoroni,
{1892] 1 Ch. 633 ; see Bufkin v. Boyce,
104 Ind. 53. A suit lies in equity to re-
strain the breach of a partnership cove-
nant, although the plaintiff does not pray
for a dissolution. Watney v. Trist, 45 L.
J. Ch. 412,

The rule that a court of equity will not
interfere between partners or associates in
matters of merely internal regulation or
discipline applies also in cases of clubs ;
the only questions entertained in such
cases by a court of equity being, — first,
whether the rules of the club have been
observed ; second, whether anything has
been done contrary to natural justice;
and, third, whether the decision com-
plained of has been arrived at done fide.
See Baird v. Wells, 44 Ch. D. 661, 670 ;
Fisher v. Keane, 11 Ch. D. 353 ; Dawkins
v. Antrobus, 17 Ch. D. 628 ; Russell 2.
Russell, 14 Ch. D. 471 ; Lambert ». Ad-
dison, 46 1. T. 20.

A person who is induced to become a
parirer by the misrepresentations of the
members of a firm, as to the extent or
value of its business, may sue at law for
false representations, or equity will give
him the more complete relief of dissolving
the partnership ab initio, restraining the
use of his name and allowing damages.
Adam v. Newbigging, 13 A, C. 308 ; 34
Ch. D. 582; Oteri v. Sealzo, 145 U. S,
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the representatives of the deceased partner are bound by new
contracts made in the name of the partnership by the survivor,
until notice be civen of the death, or it be presumed to have
been received.(d) DBut Lord Eldon was of opinion that the death
of the partner did, of itself, work the dissolufion; and he was
not prepared to say, notwithstanding all he had read on the sub-
ject, that a deceased partner’s estate became liable to the debts
of the continuing partners, for want of notice of such dissolu-
tion.(¢)! In the Roman law, and in the commentarics of the
civilians, every subject connected with the doctrine of partner-
ship is considered with admirable sagacity and precision; but,
in this instance, the rule was carried so far, that even a stipu-
lation that, in the case of the death of either partner, the heir
of the deceased should be admitted into the partnership, was
declured void.(d) The provision in the Roman law was fol-
lowed by Argou, in his Institutes of the old French law. (¢)
Pothier was of opinion, however, that the civil law abounded in
too much refinement on this point; and that if there be a pro-
vision in the original articles of partnership for the continuance
of the rights of partnership in the representatives of the deceased,
it would be valid.(f) His opinion has been followed in the Code

(b) Pothier, Traité du Con. de Soc. n. 156, 157. The Roman law also required
notice to the surviving partners of the death of any partner, before that event dis-
solved the partnership. Dig 17, 2. 65. 10.

(¢) Crawshay v, Collins, 15 Ves. 228 ; Kidder v. Taylor, cited in Gow on DPart-
nership, 250 ; Vulliamy v. Noble, 3 Meriv. 614. The laws of Louisiana do not recog-
nize any authority in a surviving partner, and he cannot administer the effects of

the partnership until duly appointed administrator. Notrebe v. McKinney, 6 Rob.
(La.) 13.

(d) Dig. 17. 2. 35, 52, 49. [52, § 9 7]

(¢) Inst. au Droit Francois, 1, 3, ¢. 23.

1 And it was directly decided that it
did not in Marlett v. Jackman, 3 Allen,
287 : see Bilton v. Blakely, 7 Grant, Ch.
(U. C. ) 214, 216 ; (as to cases of simple
agency, anfe, ii. 646, n. 1; Jacques v.
Worthington, 7 Grant, U, C. 192,) death
being said to be a public fact of which all

578 ; Smith v. Everett, 126 Mass. 304.
Even in the absence of fraud, equity can
restrain the use of a name which will in-
volve the plaintiff in partnership liability.

[76]

(/) Pothier, ubi supra, n. 145,

must take notice. But compare Bank of
New York ». Vanderhorst, 32 N. Y. 553.
And as to the effect of the death of a
member of a joint-stock company, see
Baird's Case, L. R. 5 Ch. 725, 734. As
to the power of the survivors to sell firm
property, post, 64, n. 1.

Ibid.; Thynne v. Shove, 45 Ch. D. b77 ;
Chatteris v. Isaacson, 57 L. T. 177 ; Brass
Iron-Works Co. v. Payne, 50 Ohio St.
115.
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Napoleon; (g) and in the English law, such a provisicn in

the articles of partnership for * the benefit of the represen- * 57
tatives of a deceased partner, is not questioned; and it was
expressly sustained by Lord Talbot.(a)

A community of interest still exists between the survivor and
the representatives of the deceased partner; and those represen-
tatives have a right to insist on the application of the joint
property to the payment of the joint debts, and a due distribution
of the surplus. So long as those objects remain to be accom-

(g) Art. 1868.

(¢) Wrexham ». Huddleston, 1 Swanst, 514, note; Crawshay », Maule, 1 Swanst.
521 ; Collyer on Partn. 5, 6. See also Pearce v. Chamberlain, 2 Ves. Sen. 33 ; DBal-
main ». Shore, 9 Ves. 500; Warner ». Cunningham, 3 Dow, 76 ; Gratz ». Bayard, 11
Serg. & R. 41 ; Scholefield v, Eichelberger, 7 Pecters, 586. If one partner, by will,
continues his share of stock in a partnership for a definite period, and the partnership
be continued after his death, and becomes insolvent, the partnership creditors have
no claim over the general creditors to the assets in the hands of the representatives of
the deceased, except as to the assets vested in the partnership funds. Z£» parie Gar-
land, 10 Ves. 110 ; Pitkin », Pitkin, 7 Conn. 807 ; Thompson ». Andrews, 1 My. &
Keen, 116. In the case of The Louisiana Bank v. Kenner's Succession, 1 La. 384,
after an extensive examination of the commercial laws and usages of Europe and the
United States, it was considered to be a doubtful point, whether stipulations in con.
tracts of partnership, that they may be continued after the death of one of the part.
ners for the benefit of the heirs, were binding on the latter without their consent.
They were not so binding in Louisiana at the time of the adoption of the code of
1808. The better opinion is, that they are not anywhere absolutely binding, It is
at the option of the representatives; and if they do not consent, the death of the
party puts an end to the partnership. If no notice or dissent be given, it is said that
a continuation of the partnership will be presumed. Pigott ». Bagley, M'Clel. & Y.
569 ; Kershaw v, Matthews, 2 Russ. 62 ; Collyer on Partn. 120-122, If the survivor
carries on the business without the assent of the representatives of the deceased part-
ner, they have their election to take a share of the profits or interest on the amount
of their share. Millard v. Ramsdell, Harr. Ch. (Mich.) 373 ; [Bernie ». Vandever,
16 Ark. 616.] The general principle 1s, that the assets of a deceased partner are not
liable for debts contracted after the testator’s death, except under the direction of
his will, authorizing such continuance of the trade; and new creditors are confined
to the funds embarked in such trade, and to the personal responsibility of the party
who continues the trade, whether as executor, trustee, or partner, unless the testator
had, by will, bound his general assets. DBurwell v. Mandevilie, 2 How. 560. [See,
especially, Hoyt v. Sprague, 103 U. S. 613. In this case executors allowed property
of the testator to be continued in the firm business, and the rule was held to be that
the property which remained unchanged was subject first to debts due before the death
and then to debts due after, while the new acquisitions were subject to all the delts
equally. The right of the beneficiaries to call for an account of the estate was held to
have been lost by acquiescence. See also as to the rights of representatives of a de-
ceased partner, and as to the effect of an option given in the partnership articles to the
survivors to purchasc a deceased partner’s interest, Vyse v. Foster, 7 L. R. H. L.

318. — B.] [7_]
l
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piished, the partnership may be considered as having a limited
continuance. If the survivor does not account in a reasonable
time, a court of chancery will grant an injunction to restrain
him from acting, and appoint a receiver, and direct the accounts
to be taken.(6)! If the surviving partner be insolvent, the
effects in the hands of the representatives of the deceased partner
are liable, in equity, for the partnership debts; and it is no

objection to the claim that the creditor has not used due
* 08 diligence 1n prosecuting the surviving partner before * his

insolvency ; for the debt is joint and several, and equally a
charge upon the assets of the deceased partner and against the
person and estate of the survivor. (a)

(8.) By Insanity. — Insanity does not work a dissolution of
partnership, ipso facto. It depends upon circumstances under
the spund discretion of the Court of Chancery. But if the

(b) Ex parte Ruffin, 6 Ves. 126 ; Hartz v, Schrader, 8 Ves. 317 ; Ex parte Williams,
11 Ves. §; Peacock v. Peacock, 16 Ves. 57 ; Wilson v. Greenwood, 1 Swanst. 480 ;
Crawshay v. Maule, ib. 506 ; Murray v. Mumford, 6 Cowen, 441 16 Johns. 493.

(¢) Hamersley v. Lambert, 2 Johns, Ch. 508 ; Miss Sleech’s Case, in Devaynes .
Noble, 1 Meriv. 539. The creditors of the firm may sue the surviving partner, and
the representatives of the deceased partner, for payment out of the assets of the
deceased, and without showing that the surviving partner was insolvent. Wilkinson
v. Henderson, 1 My, & Keen, 582. A surviving partner may set off a debt of the
partnership against a demand against him in his own right, for he has the exclusive
control and settlement of the business. Slipper ». Stidstone, 5§ T, R. 493 ; Craig v.

Henderson, 2 (Bair) Penn. St. 261.

1 Fost, 61, n. 1; 63; Madgwick v.
Wimble, 6 Beav. 495 ; Walker v. House,
4 Md. Ch. 39; Bilton 2. Blakely, 7 Grant
Ch. (U. C.) 214, 216 ; Horrell v, Witts,
L. R. 1P &D. 108.

See on the point to which Ex parfe
Garland is cited, in note (2), supra, Cut-
bush v. Cutbush, 1 Beav. 184 ; M’Neillie v.
Acton, 4 De G., M. & G. 744; Scott ».
Izon, 34 Beav. 434 ; Richter v. Poppen-
husen, 39 How. Pr. 82.

See ay to the personal liability of the
executor of trustees, anfe, 33, n. 1,

1 See Brown ». Douglas, 11 Sim. 283 ;
Kimball ». Whitney, 15 Ind. 280 ; Vance
v. Cowing, 13 Ind. 460 ; Camp v. Grant,
21 Conn. 41 ; Fillyau v. Laverty, 3 I'la. 72.

In New York the English doctrine

L78]

stated in note (@) is not followed, but it
is held that the joint creditors have no

claim 1n equity against the estate of the
deceased partner, except when the snr-

viving partners are insolvent, or have been
proceeded against to execution at law.
Patterson v. Brewster, 4 Edw. Ch. 352
Lawrence ». Trustees of Orphan Honse, 2
Den. 577; post, 64, n. (¢); Voorhis v.
Childs, 17 N. Y. 354; Bennett . Wool-
folk, 15 Ga. 213; [Doggett »v. Dill (111,
18838), 15 C. L. N, 305. See 2nfra, 65,
n. 1.]

The doctrine of Slipper v. Stidstone,
note (a), is not followed in equity, and
the case is criticised in Lindley on P.
2d ed. 517, 524, citing Addis v. Knight,
2 Mer. 117.
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lunacy be confirmed, and duly ascertained, it may now Dbe laid
down as a general rule, notwithstanding the decision of Lord
Talbot to the contrary, that as partners are respectively to con-
tribute skill and industry, as well as capital, to the business of
the concern, the inability of a partner, by reason of lunacy, is a
sound and a just cause for the interference of the Court of
Chancery to dissolve the partnership, and have the accounts
taken, and the property duly applied. (6) % (z)

(4). By Dankruptcy. — Bankruptey or insolvency, either of
the whole partnership or of an individual member,(y) dissolves
a partuership; and the assignees become, as to the intercst of
the bankrupt or insolvent partner, tenants in common with the
solvent partners, subject to all the rights of the other partners;
and a community of interest exists between them until the
affairs of the company are settled. The dissolution of the
partnership follows necessarily under those statutes of bank-
ruptecy which avoid all the acts of the bankrupt from the day
of his bankruptey, and from the necessity of the thing, as
all the property of the bankrupt is vested in * his assignees, * 59
who cannot carry on the trade.(a) A voluntary and bonea

(0) Wrexham v, Huddleston, cited in 1 Swanst. 514, note; Saver ». Bennet, 1 Cox,
107 ; Waters v. Taylor, 2 Ves. & B. 301 ; Jones v. Noy, 2 My. & Keen, 125 ; Milne v.
Bartlett, Atkin & Wyatt, April, 1839, See ii. lec. 41, ad finem. The general rule
mentioned by Spencer, J., in 15 Johns. 567, that insanity works a dissolution of a
partnership, must be taken with the limitations in the text. Story on Partn. [§ 295.)

(@) Fox v. Hanbury, Cowp. 445 ; Lord Eldon, Ez partc Williams, 11 Ves. 5¢ Wil-
son v. Greenwood, 1 Swanst. 482 ; Marquand v N. Y, Man. Co., 17 Johns. 525 ; Gow
on Partn. 304-306 ; [ Wilkins », Davis, 2 Low, 511.]

2 Leaf v. Coles, 1 De G, M. & G. 171; tion of lunacy found against a partner <pso
Anon., 2 K. & J. 441; Rowlandsv. Evans, facto dissolved the partnership, which
30 Beav. 302. But see Davis ». Lane, 10 scems to be contrary to the English cases.
N. H. 156, 161. In Isler v, Baker, 6 [See Jones ». Lloyd, 18 L. R. Eq. 265.]
Humph. 85, it was held that an inquisi-

(x) Insanity of a member does not dis-
solve a partnership, but if not temporary,
justifies a decree of dissolution. Raymond
v, Vaughn, 128 Ill. 256; 17 1ll. App.
144 ; see Friedburgher v, Jaberg, 20 Abb.
N.C.279 Pending a suit for dissolution,
an injunction may be granted to restrain
a lunatic partner from interfering with the
firm’s business. J. v. 8. [1894] 8 Ch. 72.

(7) One partner’s bankruptey dissolves
a partnership in the absence of an agree-
ment for its continuance thereafter. Dodds
v, Preston, 59 L.T. 718 ; Er parie Owen,
13 Q. B. D. 113. Such bankruptcy is
itself notice of the firm's dissolution.
Eustis v. Bolles, 146 Mass, 413,
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fide assignment by a partner of all his interest in the partner-
ship stock has the same effect, and dissolves the partnership.
This is upon the principle that a partnership cannot be compelled
by the act of one partner to receive a stranger into an associa-
tion which is founded on personal confidence. Socii mei socius,
socius meus non est.(6)! The dissolution takes place, and the
joint tenancy is severed, from the time that the partner, against
whom the commission issues, is adjudged a bankrupt, and the
dissolution relates back to the act of bunkruptey. The bank-
ruptcy operates to prevent the solvent partner from dealing with
the partnership property as if the partnership continued ;2 but
in respect to the past transactions, he has a lien on the joint
funds for the purpose of duly applying them in liquidation and
payment of the partnership debts, and is entitled to retain them
until the partnership accounts be taken.(¢) If all the interecst
of a partner be seized and sold on execution, that fact will like-
wise terminate the partnership, because all his share of the
joint estate is transferred, by act of law, to the vendee of the
sheriff, who becomes a tenant in common with the solvent

(b) Inst. 8. 26. 8; Dig. 17. 2 20; ib. 50. 17. 47 ; Pothier, Traité de Société, n. 67,
91 ; Marquand ». N. Y. Man. Co., 17 Johns, 525 ; Ex paric Barrow, 2 Rose, 255 ;
Murray ». Bogert, 14 Johns. 318 ; Mumford v. McKay, 8 Wend. 442 ; Kingman v,
Spuir, 7 Pick, 235; Crawshay v. Maule, 1 Swanst. 509; Rodriguez ». Heffernan,
5 Johns. Ch. 417 ; Ketcham ». Clark, 6 Johns, 144 ; Story on Partn. [§§ 307, 308 ;]
supre, 52, n.

(c) Harvey v, Crickett, 5 M. & 8. 336; Barker v. Goodair, 11 Ves, 78; Dutton v.
Morrison, 17 Ves, 193. The doctrine in equity, apart from any statutes of bankruptey,
is, that upon insolvency of a firm, the effects are considered a trust fund for the pay-
ment of partnership debts, ratably, and either party may apply to have the funds so
appropriated. A bill filed for an account and dissolution, and the appointment of a
receiver, by a partner, is in equity equivalent to an actual assignment, and the appoint.

ment of & receiver arrests the power to give preferences, which remains until then.
Egberts v. Wood, 3 Paige, 521 ; Waring v. Robinson, 1 Hoff. Ch. §24.

1 Horton's Appeal, 13 Penn. St, 67.
But this must be taken with some can-
tion. See Taft v. Buffuin, 14 Pick. 322:

Blurton, 1 De G. & Sm. 121; Aspinwali
v. London & N. W. R. Co., 11 Hare, 325;
Renton v. Chaplain, 1 Stockt. 62. Sece

Simmons v. Curtis, 41 Me, 373, 377 ; Ren-
ton v. Chaplain, 1 Stockt. 62, 66 ; State
v. Quick, 10 Iowa, 451 ; Buford ». Neely,
2 Dev, Fq. 481 ; Bank of N. C. v. Fowle,
4 Jounes, Eq. 8; ante, 54.

As to involuntary transfer by the sale
on execution of the interest of a partner,
the text is confirmed by Habershon v,

[80]

Perens v. Johnson, 8 Sm. & G. 419. Mere
insolvency, without any stoppage of pay-
ment, assignment, or legal proceedings,
does not operate per se as 2 dissolution,
Arnold v. Brown, 24 Pick., 89, 94 ; post,
65, n. 2 ; Siegel v, Chidsey, 28 Penn. St.
279.
2 But see post, 64, n. 1.
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partners. I have not met with any adjudication upon the point
in the English law, though it is frequently assumed ; (d) but it
follows, as a necessary consequence, from the sale of his interest,
and it is equivalent, in that respect, to a voluntary assign-
ment. (¢) It was also a rule of the civil law, that the partnership
was dissolved by the insolvency of one of the members,

and an assignment of his property to his creditors, * or by * 60
a compulsory sale of it by judicial process on behalf of his

creditors. (a)
(5.) By Judicial Decree. — We have seen that the partnership

may be dissolved by the decree of the Court of Chancery, in the
case of insanity, It may also be dissolved at the instance of a
member, and against the consent of the rest, when the business
for which it was ereated is found to be impracticable, and the
property invested liable to be wasted and lost.(8) 1t may be
dissolved when the whole scheme of the association is found to
be visionary, or founded upon erronecus principles.(¢) So, if the
conduct of a partner, as by habitual drunkenness or other vices,
be such as renders it impracticable to carry on the business, or

(d) So stated, arguendo, in Sayer v. Bennet, 1 Montagu on Partn. note 16; Gow on
Partn. 310.

(¢) Mr. Justice Story (on Partnership, [§§ 311, 312]) considers it to follow, of
course, that by the sale the partnership is dissolved o the extent of the right and interest
levied on and sold. The sale subrogates the purchaser to the rights of the debtor
partner, and he becomes a tenant in common, and not a partner. [See n. 1.]

(@) Dict. du Digest, par Thevenot, Dessaules, art. Société, n. 56, 70. A dis-
charge of one partner under a bankrupt commission is no discharge of the other ; and
the creditor can sue the other partner for the balance of his debt, notwithstanding he
proves his debt under the bankrupt commission. 2 M, & 8. 25, 444 ; Mansfield, C. J.,
in 4 Taunt, 328, Even a release to one partner will not deprive the creditor of his
remedy against the other, if attended with a proviso that it should not affect his rem-
edy against the other. Solly v. Forbes, cited by Bayley, J.,in Twopenny v. Young,
3 B. & C. 208. Though an absolute technical release of one joint debtor releases all,
yet a mere covenant, not to sue one, does not so operate. 7 Johns. 207 ; 4 Greenl,
421 ; 6 Taunt. 289 ; 9 Cowen, 37. A creditor may, therefore, unite in a petition for
a discharge of one joint partner, under the insolvent acts in this country, without
destroying his right cf action against a solvent partner, A judgment against one part-
ner, or a substitution of an obligation of a higher nature against a partner, extinguishes
the partnership debt of an inferior degree, Moale v. Hollins, 11 Gill & J. 11.

(0) Baring v. Dix, 1 Cox, 213.

(c) Buckley v. Cater, and Pearce v. Piper, referred to for that purpose by Lord
Eldon, in 3 Ves. & B, 181. See also, to the sane point, Reeve ». Parkins, 2 Jac. & W,
390. In these cases of a bill in chancery, for the dissolution of a partnership, all the
members, however numerous, must be parties to the bill, for they all have an interest:
in the suit, Long ». Yonge, 2 Sim. 369.

VOL. III. — 6 [81]
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there be a gross abuse of good faith between the parties, the
Court of Chancery, on the complaint of a partner, may, in its
discretion, appoint a receiver, and dissolve the association, not-
withstanding the other members object to it. (d) But the court
will require a strong case to be made out, before it will dissolve
a partnership, and decree a sale of the whole concern. It may
restrain a single partner from doing improper acts in future, or
enforce the due observance of negative duties and obligations ;(e)
but the parties, as in another kind of partnership, enter into it
for better and worse; and the court has no jurisdiction to make
a separation between them for trifling causes, or for fugitive or
temporary grievances, involving no permancnt mischiefs, or
because one of them is less good tempered or accommodating
than the other. The conduct must amount to an exclusion of
one partner from his proper agency in the house, or be such as

renders it. impossible to carry on the business upon the

* 61 *terms stipulated.(a)?

A breach of covenants in articles

(d) Gow on Partn. 114 ; [Ambler v. Whipple, 20 Wall. 546.]
(¢) Collyer ¢n Partn. 233-240 ; Kemble v. Kean, 6 Sim. 333 ; Story on Partn.

[S§S 224, 225.]

(@) Waters v. Taylor, 2 Ves. & B. 299 ; Goodman ». Whitcomb, 1 Jac. & W. 589,
592 ; Collyer on Partn. 236 ; Story on Partn. [§§ 225, 226, 229;] Gow on Partn. 111,

112, 114, 116,

1 Dissolution. — Imjunction. — Receiver.
The text is confirmed by Anderson v.
Anderson, 25 Beav. 190; Hall ». Hall,
3 Macn. & G. 79, 86. See, generally,
Hynes v. Stewart, 10 B. Mon. 422; Fogg
v. Johnston, 27 Ala. 432; Essell ». Hay-
ward, 30 Beav. 158 ; [Lafond v. Deems, 52
How. Pr. 41° Gerard v. Gateau, 84111, 121.}

A partnership for a certain tezm may
be dissolved against the will of one of the
members if mutual confidence isat an end,
or if mutual ill-feeling makes it impossible
to carry on the business beneficially.
Smith v, Jeyes, 4 Beav. 503 ; Harrison v.
Tennant, 21 Beav. 482 ; Watneywv, Wells,
30 Beav. 56; Learywv. Shout, 33 Beav. 682;
Baxter v. West, 1 Dr. & Sm. 173 ; Blake v.
Dorgan, 1 Greene (Iowa), 537 ; Slemmer’s
Appeal, 58 Penn. St. 168 ; Sieghortner v,
Weissenborn, 5 C. E. Green (20 N. J. Ch.),
172. See Meagher v. Cox, 37 Ala, 201,

[82]

In some cases where a dissolution is
not songht, an injunction may be granted,
for instance, to restrain other members
from preventing one partner’s taking part
in the business of the firm, or to restrain
one who has misconducted himself from
interfering further. Anomn.,, 2 K. & J.
441 ; Hall v. Hall, 8 Macn. &G. 79 ; Eng-
land v. Curling, 8 Beav, 129 ; [Clements
v, Norris, 8 Ch. D. 129.] But ordinarily
a receiver will not be appointed unless
with a view to dissolving the partnership.
Anle, 57 3 post, 63 3 Hall v. Hall, supra;
Roberts ». Eberhardt, Kay, 148 ; Henn v,
Walsh, 2 Edw. Ch. 129 ; Walker v. House,
4 Md. Ch. 89 ; Speights v. Peters, 9 Gill,
472 ; Madgwick ». Wimble, 6 Beav. 495 ;
Sloan ». Moore, 37 Penn. St. 217 ; [Co-
ville v. Gilman, 18 W. Va, 814, 325.]
See Sheppard ». Oxenford, 1 Kay & J.
491; Renton v. Chaplain, 1 Stockt. 62, 70,
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which is important in its consequences, or when there has been
a studied and continued inattention to a covenant, and to the
application of the associates to observe it, will be sufiicient to
authorize the court to interfere by injunction fo restrain the
breach of the covenant, o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>