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An ACCOUNT

Of the Conflitution and Government of
Harvard-College, from its firft Foria-
tion inthe Year 10636 to the Year 1742.

the Government of Harvard-College, was made on a

late extraordinary Cafe, wheremn the Overfeers
of faid College aflumed to themfelves a sovEREIGN Power
over that College, and the soLE Right to judge and cenfure
and 4zfmifs the PRESIDENT or ANY Member of the Corpo-
ration of faid College, without the Confent or any A7 ot
that Corporation for the fame. This occafion’d the tollowing
Examination into the Conthitution and Government of Har -
vard-College, beginning at the firft Formation of that Col-
lege in the Year 1636 and ending with the prefent Year of
our Lord 1742, wheremn all the Laws that conftitute the Go-
vernment of {aid Col/ege are laid together and compared ; and
then from thefe Lawsan Argumentisformedto prove <“What
Powers belong to the Corporation and to the Overfeers of faid
College 5 and what Powers overthat Colleoe ////remain i the
GENERAL COURT. And from the whole ’tis finally concluded
“Who arethe Visitors of {aid Colleoe and have the Rioht
at ALL Zzmes to look into the State of the COLLEGE-STOCK
and fee that it 1s not ewmbezzled or any Part of it alicwated
from 1ts proper Ulcs. | I. The

THE {fubfequent Collection of Laws, which founded
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I

T‘F{E Fitft EreQing 2 Scnoor or CoLLEGE at Newtown ( afterwards Cambridge ) before the General

Court in 1642 appointed OvERSEERs for faid College.
Taken from the Court Records.

Sept. 1636" <€ The Court agreed to give 400 /. towards a ScHoor or CoLLEGE, whereof 200 /Z to be
““ paid the next Year, and 200 /. when the Work is finifhed 5 and the next Court to appoint where and what
‘“ Building. | Court Rec. B. 1. P. 183,
Anmno 1637. ¢ The College is ORDERED to be at Newtown. Court Rec. B. 1. P. 204.
¢“ For the College ; * The Governour Mr., #inthrop, the Deputy Mr, Dudley, the Treafurer Mr, Bel-
““ lingham, Mr. Humphry, Mr. Herlackendon, Mr, Stoughton, Nir, Gotton, Mr. Wilfon, Mir. Dampert, Mr.
¢ [ells, Mir, Shepherd, Mr. Peters ; thefe or the greater Part of them, whereof Mr. Winthrop, Mr.
““ Dudley or Mr. Bellingham, to be always one ; to Taxe ORDER for a College at Newtown.
Court Rec, B, 1, P. 213,
May 1638, ¢ It is ordered that Newtown fhall be henceflorth called Camébridge.
Co. R.B. 1. P, 221.

March 1638,0. ‘It isordered that theCollege agreed on formerly to be built at Cambridge, be called HAR -

““ vArRD COLLEGE,. Court Rec, B. 1. P. 241.
Anne 1639, ¢ The Court granted to Mr. Nathanael Eaton 500 Acres of Land, if he conttnue his Employ-
% ment, for his Life, to be to him and his Heirs. Court Rec. B. 1. P.-252.

““ Mr. MNathaniel Eaten being accufed for cruel and barbarous beating of Mr. Naz. Brifco, and for
‘¢ other nepleting and mifufing of his Scholars, || It was oRDERED that Mr. Eaton fhould be DISCHARGED
““ from keeping School with us without Licenfe, And Mr, Eaton is fined to the Country 66 /. 13 5. 4 4.
““ which Fine is refprted to the next Court, unlefs he remove in the mean while ; the Court agreed Mr.
““ Eaten thould give Mr, Naz. Brifco 30 I for Satisfaction for the Wrong done him, and to be paid
¢ prefently. Capt. Fennifon and Mr. Alayhew were appointed |t to call Mr. Eaton to Account the begin-
“ “ning of next Weck, and to defire Mr, Samuel Shepherd and Mr, Fofeph Cook to help them the beft they
““ can. | Court Rec, B. 1, P.262,3.

Anng 1640. ¢ The Ferrvy between Boflon and Charleflown is granted to the College. |

Court Rec. B. 1. P. 288.
The

¥ It here feems that Mr. Eaton was not to be called to Account the next Week for his Fine to the Coun-
try, for that was re/pited to the next Court, and not to be paid at @/l if he removed in the mean while.
Nor was it for the Sati-falion-Money which he was to pay Mr. Brifcoe, for that was to be paid pre-
fently, It thercfore was for the College-Stock that the Court here ordered he fhould be called to Ac-
count. For that Stock ( as appears, Coll. Rec. No. B. ) was put into his Hands, So that the Court
alone had the proper Right, in thefe early Times, to difpofe of that Stock.

% This Committec of th> Court mult have appointed Mr. Eaton to be the Mafter of this publick School,
For on this Yecar, when the faid College or School was under the ordering of this Committee, he was
appointed Mafter or Proicfior of it ; as appears from College Records No. B. Now No Record fays
By WHOM he was apyoiated ; bucfince no Overfeers, or any other ftanding Power over this College,
were as vet appointed ty the Court, there could be nonc but the Court or Committees from them, that
b Power to do this 15 a Cullecewhich appears to be from the Brginming, and now was, the College of
t~. GENERAL CoURT ; For that Court duilt it and named it and ordered where-it thould be built-and
1t #ind of Building it thould be ; and appointed the abovefaid Committce on this Year to taxe Order
tor fuch a Coliege ; and this Committee feem to be of fome Continuance, for the Governour, Deputy
Governour, or the Treafurer of the Province, were always to be one of them. ’Tis true that the next
N'car after Mr, Eaton was dilmils’d,the Magifirates and Elders of the Colony snvite Mr. Dunfler to be
Prefident of faid Celleze, as appears from the College Records No. D. Butit does notappear from any
Record *“ Haw thefe Masiftrates & Llders came by fucha Power,””  They could not give it to themfelves

crera College thaty as above, appears to be the College of the Genmeral Court ! Nor had thef:e&Ma-
gucrales
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I

THE Firft Ere&ing a Scuoor or CoLLEGE at Newtown ( afterwards Cambridge ) before the Genera]
| Court in 1642 appointed OvERSERRS for faid College,
‘Taken from the College Records.

A. Sept. 1636, < At a General Court held at Boffon, The Court voted for the ere&ing a publick ScHooL
¢¢ or CoLLEGE in Cambridge 400 /. to be paid out of the Country Treafury.
Coll. Rec. B, 3. P. 1.
B. Anno 1637, “Mr. Nathaniel Eaton was chofen Profeflor of faid Scnoor, To whofe Care the Ma-
¢ nagement of the Dsnations were betrufted; for the erccting fuch Edifices as were meet and neceffary for

k< A College and for hisown Lodgings. Col, Ree, B, 3. P, 2,

C. Sept. 1639, < Mr. Nathaniel Eaton appearing in the Court held at Boflon, and being there convi@ted
“ of fundry Abufes and inhumane Scverities, by him acted towards the Scholars under his Charge, { was
¢ openly fentenced and removed from his abovefaid ‘Trult,  "L'he Carc of carrying on the Building begun by
“ Mr. Eaton was 1 then committed to the Management of Mr, damuel Shepherd; and | the Callege-

¢“ Steck put into his Hands. Coll. Rec. B. 3. P. 2.

D. Aug. 27. 1640. At a Meeting of the Magifirates and Elders at Boflon, *“The Reverend Mr. HENR Y
€ DunsTER was by them fnvited to accept the Place of Prefident of the College, which he accordingly
““ accepted ; to whom was committed the Care and Truft of finifhing the College Buildings and his own
““ Lodgings, and the Cuftody of the College-Stock, and fuch Donations as might further be added to the

*“ Encreafe thereof, Coll. Rec. B. 3, P. 1.

giftrates and Elders an original or proper Right tothat Collrge-Stock which (as in No, 1), ) they put into
Mr. Dunfier’s Hands, topether with the Care of carrying on the College Buildings ; for it appears( No,
C. compared with the Court Records, Mark 1) that theYcar before, the general Court put that Stock,
and the Care of carrying on the College Buildings, into the Hands of Mr, Sheplerd ; and ’tis plain by
what Mr. Dunfler {ays in his Refignation (hereatter inferted ) that the General Court looked on thefe
Macgiftrates and Elders, to have No Authority to do thefe Things, or to invite him to be Prefident |
And o they did tiefe T hings only on Sufferance or Permiffion ot the Court,  From all therefore ’tis
certain that, till QOuerfecrs were appointed in 1642, the College was under the immediate Govern-
ment of the General Court and thofe Committees whom the Court appointed to take Order about it,
and how far the ACt of 42 gave the Overfeers a Power over the Prefident and Fellows of faid College
(af.er they were made a Corporation ;) may plainly appear by what thall be faid hereafter.

And No. C. From thele two Records compared, 1t appears that wiat the Court did in difctarging Mr.
Eaton from keeping School &c. Huad a promary and direél Reference to his keeping the School of the
Collcge abovefaid.  And that the Court a/zne (and not the faid Magiftrates and Fliders ) difmijfid Mr.
Laton from his Prefidency in the College. --- And thus the near Prefident Mr. Danfler who refigned
his Place in the Year 1654, refigned it fir/f to the Court alone ; Now this was after the Overfeersand
Corporatien of faid College were appointed by the Alts of 42 and 50 5 and yet the faid Magiftrates and
Elders of the 6 neizhbouring Towns ( 140’ THEN Uverfeers ;) had nething to do with M, Dunfler’s
Refignation t1// the general Court pave them Power finally to reccive it.  (And as to the Corporation of
faid College, 4oy never had any Thing to do with it at @/l ;) So corcaim is it that the General Court,
who conftituted the furd Overfeers and Corporation, rever lecoked on thofe Aéts, whichconftituted them
to be fuch, as emporerring thefe Overfeers and Corperation, to ditmifs a Member of that Corparation,
Al if they had Mo fuch Right Then, *ds certain they have never had it in themfilves e and fo have
no Power to doae Ay
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11.

The A& of the General Court in 1642, which confti-
tuted and appointed OVERSEERS to faid Harvard-College,
before that College was made a CorRPORATION.

““ WHEREAs through the good Hand of God upon us, theré is a College founded in Cambridge in
¢¢ the County of Middlefex +, called HARVARD CoLLEGE; For the Encouragement whereof this Court
¢¢ hath given the Sum of 400 /. and alfo the Revenue of the FERRY betwixt Charleflown and Bofton,
‘“ and that the well-ordering and managing of the faid College is of great Concernment.

¢“ It is therefore ordered by this Court and the Aufhority thereof, that the Governour and Deputy Gover-
¢ nour, for the Time being,and all the Afagifirates of this Furifdiftion, together with the teaching Elders of
¢ the {ix next adjoining Towns, viz. Cambridge, Watertown, Charleflown, Boflon, Roxbury and Dor-
““ ¢hefler, And the Prefident of the faid College, for the Time being, sRALL from Time to Time Have
“ Full Power and Authority to make and eftablith all fuch Orders, Statutes and Conflitutions as they fhall {ee
“* neceflary for the inftituting guiding and furthering of the faid College, and the feveral Members thereof,
‘“ from Time to Time,in Piety Morality and Learning : And allo to Difpefe,Order and Manage to theUfe
‘“ and Behoof of the faid College, and Members thereof, all Gifts, Legacics, Bequeaths, Revenues, Lands
““ and Donations, as either have been, are, or {hall be conferred, beftowed, or any Way fhall fall, or come to
‘¢ the faid College,

““ And whereas it may come to pafs that Many of the faid Magifirates and [aid Elders may be Abfent, or
““ otherwife Employed about other weighty Affairs, when the faid College may need their prefent Help and
‘“ Counfely it is therefore ordered that the greater Number of Magiftrates and Elders which fhall be prefent
““ with the Prefident thall have the Power of the Whole ; PrRovIDED thatif any Conflitution Order or Or =
““ ders by them made fhall be found hurtful unto the {aid College or the Members thereof or to the Heal-
“ publick ; Then upon ApPEAL of the Party or Parties grieved unto theCompany of Overfeers fir/f menti-

*“ oned, they fhall repeal the faid Order or Orders (if they fee Caufe) at their next Meeting, or Stand Ac-
““ countable thereof to the Next GENERAL COURT.

+ Called Harvard-College, viz. by the General Court, For the Court by Law gave it that Name, or-
dering that it fhould be calied Harvard-College ; as appears from the Court Records Anno 1638,q.
Dr. Ayliffe in his Account of the Univerfity of Oxford ( Vol. 2, P, 3. ) when he comes to define a
College, has thefe Words, *“ A College isa Legal Body or Corporation. The Perfons who are incor-
¢ porated hereinto are a Body formed to laft and endure in perpetual Succeflion of Time, and thus
‘¢ every College muft have its legal Commencement or Beginning.””  Now according to this Definition,
or Account of fuch a Society, Harvard-College was a College improperly fo called, ’till the A& or
Charter of 1650 which made it a Legal Body or Corporation, and which ncorporated the Prefident
and kellowsas a Body to /aff and endure in perpetual Succeffion of Time. So that from the Date of"
that Charter the faid College MUsT have its Legal Commencement or Beginning. And accordingly
the General Court declare, on common Law, in the Jaf and moft exal? Regulation they made of
faid College in Dec, 1707, ¢ That the FirsT Foundation and Eftablithment of that College and
““ of the Government thereof had its ORIGINAL from an A&t of the Court made in the Year 1650
¢ which had not been repealed or nulled.”” So that the above cited A& of 42 is beyond the Firs't
Foundation of the prefent College and of the GOVERNMENT thereof ; and therefore the prefent
incorporated College, or Harvard College as a College properly fo called, fecms to have nothing to
do with this A& of 42 or with any PowERrs contained in it, but only with the incorporating

Act of 1650 as its rIRsT Foundation, This Act now follows.
III. The



(7 )
I1I.

The Colony Law or Charter which zncorporated faid
Harvard-College, Aday 31. 16350.
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<¢ WHEREAS thro’ the good Hand of God many well-devoted Perfons have been and daily are moved and
¢¢ ftirred up to give and beftow fundry Gifts, Legacies, Lands and Revenues, for the Advancement of all
¢“ oood Literature, Arts and Sciences, in Harvard-College in Cambridgs in the County of Middlefex,
¢“ and to the Maintenance of the Prefident and Fellows, and for all Accommodations of Buildings, and
““ all other neceflary Provifions, that may conduce to the Education of the Englith and Indian Youth
““ of this Country in Knowledge and Godlinefs,
‘¢ Ttis therefore Ordered and Enalied by this Court, and the Authority thereof, that for the furthering fo
¢¢ good a Work and for the Purpofes aforefald, from HENCEFORTH, that the {aid CoLLEGE in Cambridge
““ in Middlefex in New-England fhall be a CorPorRATION confilting of feven Perfons, to wit, a Prefident,
‘¢ five Fellows and a Treafurer or Burfer ; and that HENrRY DunsTEeR fhall be the firft Prefident, Samuel
“ Mather, Samuel Danforth Mafters of Art, Fonathan Mitchel, Comfort Star and Samuel Laton Batchelors
“ of Art, fhall be the five Fellows, and Thomas Danforth to be prefent Treafurer ; all of them being In-
¢¢ habitants in the Bay, and fhall be the firft Seven Perfons of which the faid Corporation fhall confift.
- % And that the faid feven Perfons or the greater Number of them, procurig the Prefence of the OvER- ’1 Qyerreety.
¢¢ geERs of the College and by their Counce/ and Confent {hall have Power and are hereby authorized at

““ any Time or Times to ELEcT a new Preflident, Fellows or Treafurer /o oft and from Time to Time J

“ a5 any of the faid Perfon or Perfons fhall DIE or be REMOVED. "

¢¢ Which faid Prefident and Fellows for the Time being fhall for ever hercafter in Name and Fa&t
¢ be one Body Politick and Corporate in Law to ALL Intents and Purpofes; and fhall have perpe-
¢ tual Succeflion, and fhall be called by the Name of *‘ Prefident and Fellows of Harvard College’”
¢ and fhall from Time to Time be eligible as aforefaid, and by that Name they and their Succef-

‘¢ fors fhall and may purchafe and acquire to themfelves, or take and reccive upon free Gift and
. ¢¢ Donation, any Lands, Tenements or Hereditaments within this Jurifdi¢tion of the Maﬂf}mﬁ'm,
1 ¢¢ not excceding the Value of 500/ per /fnmzm, and any Goods and Sums of MOHG}’ whatfocver,

¢« +0 the Ufe and Behoof of the faid Prefident, I'’cllows and Scholars of the faid Col]egc; and alfo

¢« may fue and plead or be fued and impleaded by the Name aforefaid in all Courts and Places of
¢ Judicature within the Juri{diction aforefaid.

<« And that the faid Prefident with any three of the Fellows fhall have Power, and are hereby
¢ authorized, when they fhall think fit, to make and appoint a common Secal for the Ufe of the
- ¢¢ faid Corporation

<t And the Prefident and Fellows or the major Part of them, from Time to Time, may meet and
<« cuusg fuch Officers and Servants for the College, and make fuch Allowance to them and THEM
¢ Jlfo to REMOVE, and after DEATH or REMovVAL to CHUSE fuch othersy and to make from Time to
¢« Time fuch OrbpERs and By-Laws for the better ordering and carrying on the Work of the
¢« College, as they jfball think fit. Provided the faid ORDERs be allowed bv the OvERSEERs.

<« And alfo that the Prefident and Fellows or major Part of them with the Treafurer fhall have Power
¢ to make conclufive Bargains for Lands and Tenements to be purchafled by the faid Corporation for
¢¢ valuable Corfideration.

<« And for the better ordering of the Government of the faid College and Corporation, be it enalted ?

Cuerreen.

¢ by the Authority aforefaid, that the Prefident and three more of the Fellows thall and may from Time
¢ to Time, upon due Warning or Notice given by the Prefident to the reft, hold a Mecting for the deba-
«¢ ting and concluding of Affairs concerning the Profits and Revenues of any Lands, and difpofing of their
¢« (Goods; provided that all the faid Difpofings be according to the Vill of the Donors 5 and for Dire&ion
¢ in all emergent Occafions, Execution of ail Orders aud By-Laws, and for the procuring of a General
¢ Afeeting of ALL the OvERSEERS and SoCIETY 1 GREAT and DIVFICULYT Cafes and in Cafes of
8¢ Ngn-AGREEMENT 3 in aLL which Cales aforefaid, the Conciufion fhall be made by the major

Part,

Qverreer:,
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¢ Part, the [aid Prefident having a calting Voice, the OVERSEERS confenting thereunts,  And that ali
¢ the aforefaid Tranfactions thall tend to and for the Ufe and Behoof of the Prefident, Fellows, Scholars
‘. and Officers of the faid College, and for all Accommodations of Buildings, Books, and all other ne-
“ ceflary Provifions and Furnitures, jas may be for the Advancement and Education of Youth ia all
“ manner of good Literature, Artsand Sciences.

The two remaining Claufes of this Charter have no Relation to the Overfeers of faid College, but
only exempt the Eftate of the College and Echolars from Rates, Toll and Excife ; and the Corporation,
Scholars, and Servants of faid College, from civil and military Offices and Services ; and the ERates of

(aid Servants, to 100 /. a Man, from Country Rates,

IV.

The Appendix to the College Charter of 1670.
At a General Court held at Boffon, O&., 1657.

““ In Anfwer to certain Propofuls prefented to this Court by the OvErsEERS of Harvard-College 3 As
an Appendix to the College-Charter, it is Ordered :

““ "I'he Corporaticn fhall have Power from Time to Time to make fuch Orders and By-Laws for the
¢“ better ordering and carrying on of the Work of the College as they fhall fee Caufe without De-
‘% pendance on the Confent of the Overlcers foregoing ; Previded always that the Corporation fhall
““ be refponfible unto and thofe Orders and By-Laws fhall be alterable by the Overfeers according to
““ their Difcretion,

" And when the Corporation fhall hold a Meeting for agreeing with College Servants, for making
““ of Orders and By-Laws, for dcbating amd concluding of Affairs concerning the DProfits and Reve-
** nues of any Lands or Gifts and the difpoling thcereof (Provided that all the feid Difpofals be according
" to the Will of the Donors ) for managing all emergent Occafions, for the procuring of a GENERAL
¢“ Meeting of the OvERsEERS and SOCIETY in great and diffeult Cafes and in Cafes of Non-Agree-
** ment, and for all other College Affaits to them pertaic. ag, in all thefe Cafes the Conclufion fhall

" be valid being made by the major Part of the Corr=#4tion, the Preflident having a cafting Vote 3
““ Provided always that in thefe Things alfo they be refponfible to the Overleers aforciaid,

““ And In Cafc the Corporation fhall fee caule to call a Meeting of the Overfeers, or the Over-
““ feers fhall fee good to mecetof themfelves ; it fhall be fugicient unto the Jalidity of Collepe A&s that

““ Notice be given to the Overfeers in the fix Towns mentioned in the printed Law Anno 1642, when the

(4 §

“ reft of the Overfeers by Reafon of the Remotenefs of their Habitations cannot <onveniently be ac-
‘¢ guainted therewith,

This APPENDIX, or the greater Part of it, feems to be NULLED by a fucceeding Law of the

Colony ( called the College Charter of 10672 ) which ends with this San&ion of the Court. ¢ Al

““ and every of which Premifes we ds ordain and enalt to be FULLY eflablijhed for Law 5  any Low,

®“ GRANT, or Ufage to te CONTRARY, 1n any wife notwithflanding”” Now the greater Part of faid
Appendix is  contrary te this poftcriour Law of 72, And indeed this latter Law is the moft preper
Appendix to the Charter of o ; for in exprefs Terms ’tis grounded on faid Charter as on its Foun-
dation ; nor does it aiter any Thing in that Charter but in fume few Cafes.  So there is no Oc-
cahion to infert 1t here, Refercuce being Lad thereto in the Court Recsrds.  The greateft Alteration it
makes in {aid Charter of 50 1s that in fome Things it gives more Power to the Corporation ot faid

College, and /¢fs to the Overfeers, than the Charter of 50 does., Which may le one Reafon why
this Law of 72 was not entered in dwe Form into fome College Records, as the fuid Appendix of 5o

has been,

PrACTICES
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Pracrices upon the Preceeding Laws of 42 and o, which
originally conftituted the Overfeers and Corporation of Harvard-

College.

The four preceeding Laws of 42, 50, 57, 72, were all the flanding Laws, on which the Govern-
ment of faid College was founded, in old Charter Times. And fince Praftices upon ancieit Laws,
nearelt the T'imes wherein fuch Laws were made, do beft explain and interpret them ; here are fub-
joined fome Acts of the Court, in thofe early Times, which fhow what Senfe the Court put upon
thefe two Laws which originally conftituted the Overfeers and Corporation of faid College ; and
what Powers the Court, without Referve to themfclves, had been pleafed to grant in thele Laws to
the Overfeers and Corporation of faid College.  Thus ;

Anno 1654, After the Court had conftituted the Overfeers and Corporation of faid College ; it
appears from the Province Records, ( Vol. 3. P. 245 ) That the Court ¢“ on Perufal of the RETURN
““ of the Gommittee appointed to confider of the College-Bufinefs, ORrpER that all the STock ap-
¢¢ pertaining to the College fhould be committed to the Care and TrusT of the Owerfeers of faid
““ College,”” Now by the A& of 42 the Overfeers had the College-Stock given to them ; but after-
wards the Charter of go takes it out of their Hands and puts it into the Hands of the Corpora-
tion ; and now in 54 the Court in an extraordinary Cafe INTERPOSE and /fu/pend the Powers of
the Charter, and, for a Time, put that Stock backagain into the Hands of the Overfeers.---At firft View
this may feem an extraordinary A& in the Court, who by a folemn Grant of the Charter of 50 had vefted
the Property of that Stock in the faid Corporation, But there is really nothing extrasrdinary in this Act,
For as VisiToRs, of their owN College, the Court had a Right at ALL Times to fee that this STOCK was
well taken Care of !  And therefore this Year when the faid Corporation were {o few in Number, and
Prefident Dunfler being now about to quit his Place, and fo the faid College be left without a HEAD : In
theff weak State of that Society, the Court feem for the SEcurIiTY of that Stock to commit it, for a

Time, to the Care and TrusT of the Overfeers, This was an A& that, in Common Law, the Visi-
TORS of a College had a Right to do.

Anno 1654. The Court ordered ( Prov. Rec. Vol. 3. p. 274 ) that ¢ Mr. Whiting and Mr. Cobbet
¢ Paftors or Teachers of the Churches of Dedham and Lyn and Mr. Norton an unfettled Teacher in Bofton,

¢ fhould BE Ouverfeers ;5 and jyoin with the reft of the Overfeers, in the Work of the College.’”
And thus, notwithftanding the A&s of 42 and 50, the Court in the Year ¢4 made NEW Over-
feers ; and by the fame Power the Court could have unmade the Former Overleers.  So dependent
were the Overfeers of the faid College in thofe Times upon the Court. Such a State of Depen-
dency, for the Continuance of their Being. on the Court, does not feemr to imply that the Overfeers
of faid College were, in and by their Conftitution, the VisiTors of faid College ; For Vifitors, as
Juch, have not a dependent precarious LExiftence,

Anne 1654. Mr. Henry Dunfter, the Prefident appointed and mamed in the College Charter of 50,
refigned his Place ; while that Charter and all the Powers granted in it (as well as the Powers
granted in the A& of 42 to the Overfeers ) were fo well underftood by ALL Parties concerned !
Yor the Court had granted that Charter but four Years before. Now from the publick Hiftories of
this Country, and from the large Account of that Matter in the College Records, 1t appears that
Mr. Dunfter (like Mr. K---nt at M---lb--gh) was forcedeither to refign his Place or to recant fome of
his religious Tenets, and he chofe the former. So this forced Refignation was in effet the fame T hing with
a Difmiffien of him from his Place. And now let it be obferved, ‘¢ To WHom He refigns ; and how far

the Querfeers or Corparation of faid College were concerned in the Bufinefs of his Refignation, which

here follows,
C “ The
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« The Prefident’s Relignation exhibited to the GENERAL
¢« CourtT held at Boﬂm ]une I0. 1654.

« To the Worfhipful and Honoured Ricaarp Berrincuam, Eiq;
¢« Governour of the Ma/Jachufetts Colony, with the reft ot the Honour-
« ed Affiftants and Deputies in General Court at Boffo# now aflembled.

“ Wor/hipful and Honoured Gentlemen and faithful Truftees of your
““ Colony. ‘

“ Whereas now at laft T underftand that the Call or Invitation I had unto my prefent Bufinefs in
¢“ the Collesc, together with the Promifes, Encouragements and Allurements thereto on  Aug. 27..
““ 1640, by about Ten Gentlemen, whom I then underftood to be AMagifirates with Mr. DuDpLEY
“ then Governour and about Sixteen Minifters or Elders, whom I alfo then took to be and fitill
““ from my Heart do think to continue the Perfons that ferioufly and cordially confult for the Wel-.
““ fare of the Colony, and that efpecially in the liberal and learned Education of the Youth of the
¢ Country ; yet feeing that mow + I FULLY underftand that the faid Perfons had wo Authority to de
“ any fuch A& or A5 as to give fuch a ¥ CaLL or to promife any fuch Encouragements or Allure-
““ ments ; and befides, feeing there be fuch Laws, Orders or Injunétions § in Part already impofed
“ on the Place as be deftruive thereto, and that our former Laws and Qrders by which we have
““ managed our Place, be declared i%legal and null, fo that all poffible Means of managing our Truft to the
“ beft End is fo either made void, interfering and entangled, or at leaft queftionable and offenfive,
‘“ that whatfoever we do is to Myfelf and the Fellows unwarrantable and not fecure, and with fome
¢“ Principles tending to Diffolution. T2 mention no further Grounds [ viz. His being an Anabaptift,

“ which this Learned and Good Man really was ] :

 THEREFORE I here refien up the Place wherein hitherto 1 have laboured withall my Heart

¢¢ (blefled be the Lord who gave it ) ferving you and youwrs. And henceforth ( that you in the
¢s Interim may be provided ) I fhall be willing go do the beflt I can for fome few Weeks or

<. Months to continue the Work, aéting according to the Orders prefcribed to us ; If the Society in the
¢ Interim fall not to Pieces in our Hands ; and what Advice for the prefent or for the future I can
¢« give for the publick Good, in this Behalf, with all Readinefs of Mind I fhall do it, and daily by the
¢ Grace of our Lorp Jesus Curist, pray the LORD to help and Counfel us all, in whom I reft,

“ Yours faithtully to ferve, Henry Dunfter.

1

+ This FuLLy confirms theRemark made at the beginning of thisColle€tion of Laws,P, 4,5.viz. That be-
fore the Year 42 the faid College was the College of the GENERAL CoURT alene.  And that the Court
before the A& of 42, loocked on none but Themfelves, and thofe whom they appointed to Office
iN it, to have ANy Authority over this College.

*# Viz. in Aug. 1640. '

t There are no fuch Laws now on Record as were i Part impofed on- the College. ’Tis true,
that the Charter of 5o impofed on the College fome Part of the Old Coilege Laws, which were very
difficult to be fIriftly conformed to in Praétice, e, g. The Querfeers confent is requifite by Charter to
the Execution of every By-Law, 1. e. to punith any Undergraduate 6 4. for Ablenee from Prayers ;

- or for going out of Town without Leave ! Such Things as thefe Mr.-Dun/izr feems here to refer,
L to. And o judge that the Charter La/f nulled and 4alf confirmed the vid College Laws, preceeding the
: (ai Charter, in many Calcs,
# “ Grace
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This Refignation Prefident Dunfter delivered to the Overfeers of faid
College, which being prefented to the General Court then fctting, the
Court thereon pafied the following Order.

“ ITn Anfwer to a Writing prefented to this Court by Mr, Henry Dunfler, wherein among other

¢¢ Things he is pleafed to make a Refignation of his Place as Prefident, this Court doth OrRDER that
6 it /hall be LEFT to the Care and Difcretion of the Querfeers of the College to make Provifion,
¢ in Cafe he perfift in his Refolution more than one Month and inform the Overfecrs, for fome meet
¢ Perfon to carry an End that Work for the prefent, and alfo to aét in whatever Necefity thall call
““ for UNTILL the next Seffions of this Court, when we fhall be better cnabled to fertle what will
‘“ be needful in a/l Refpeéts with Reference to the Collece : And that the Ouer/feers will be plealed.
¢ to Make RETURN to this Court at that Time of what they fhall do herein,  T'he Deputies have
¢¢ pafled this, and defire our honoured Magiftrates Confent thereto,

IWilliam Torrey, Cler.

Confented hereunto by the Magiftrates,

X2, 4, 1654,

?‘ Richard Bellingham, Governour.

Court Records Book 3. p. 262, And Overleers Dook, No, 2, P, 5,

And thus fo near the Time when the College Charter of 5o was granted it appears that the very
Prefident named and appointed in that Charter, made not his Refignation to the Overfeers and Cor-
poration ( though he put it into the Hands of the QOverfeers, yet he made it not to them ) but to
the GGeneral Court; And hereon the Court orRDERED that this Affair fhould be LEFT with the Querfeers
( juft as the Court might have ordered that 1t fhould be Legt with any other Perfons ) fo that ’iis

evident the Overfeers alted not in this Aflair by any imberent Powers of their own, but by an ex-
‘grinfick and delegated Power from the Court, and as a temporary Committee of the Court until the
next Seffions, when the Court fhould be better enabled to SETTLE in ALL Refpects what was needful for
toe College 5 and the Overfeers were to make RETURN of what they fhould do in this Affair, to
the Court who had Employed them in 1t. )

And affer the Court had thus empowered the Overfeers to treat with Mr. Dunfler they then enter into
long and various Conferences with him and addrefs him thus, ¢ Mr, Prefident ; The General Court feem
““ to require of you that you fnform the Overfeers whether you perfift in your Refignation, and [the Court]

EXPECT from us a Provifion for the College in Cafe of your Perfiftance, and a Return to the Court of
“ what we have done in this Bufinefs,”

9

And again 5 ““ Whereas in Obfervance of an ORDER of Court made, June 1o, 1654, The Overfeers:
have had fundry Meetings with Mr. Danfler to know whether he perfit in his Refignation /ately exhibited
to the General Court. And as they would not be wanting to Mr, Dunfler whofe LApse [viz into the
Tenets of the Anabaptifts] is the Matter of their Grief, fo that they may not be wanting to the Truth,
the Cellege, the Country, nor the 7ruff committed to them by the General Court [viz in this Affair
whercin they alted as a Commattee of the Court ;] they therefore declare that if the Loid do not incline
his Heart before the middle of September next to give Satisfaction according to the Rules of Chrift ;
= they muft be confirained in Cafe there be no other Remedy [viz from the Court which is all the Remedy

¢ that
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¢¢ ¢hat can be here fuppofed] to take Care for furnijbing the College with another Prefident.”’---Then after
two or three more Pro’s and Con’s(no Way relating to the Occafion of thefe Extra&ts )he on O&. 24. 1654,
makes his final Refignation to the Overfeers of faid College who were now fent and empowered by the Court
as their Committee to receive it.  And the Overfeers in November following provided another Prefident,
and in the mean Time commit the Care and Government of the faid College to the Fellows thereof,--- And
thus the Overfeers of faid College ated through the whole of this Affair ; not by any Power of their own,
but by a delegated Power from the Court ; for this Power expired as foon as, according to Order, they had
made Return to the CourT who had employed them in this Affair, |

Let it be noted that this Refignation of Mr, Dunfler, implied in it a proper Difmiflion of him ; for a
vsluntary Relignation is of a quite differentNature. 'T'hus a Member of faid Corporation refiding at Harvard
College when he defigns to fettle abroad in the World may refign to the Prefident of faid College, i. ¢, may
inform the Prefident that he is determined to leave theCollege and quit his Poft in it,(which none can hinder
him from doing. ) But this is far from implying that the faid Prefident can force fuch a Member to refign.
But that Power that can rightfully force him torefign,is moft certainly A PowEer which can rightfully difmifs
him. Now this was Prefident Dunfler’s Cafe, For the Overleers of faid College, when they aCted as De-
legates from the CouRrT, tell him exprefsly that ¢ unlefs he would give Satisfaézion according to the Rules
¢¢ of Chrift they muft be Confirained to furnifh the College with amotherPrefident.”” So thisPower included
in it a2 Power from the CouRrT to difmifs him,

N. B. The next and the only other Inftance of a Difmiflion of a Member of faid Corporation was on Feb.
Jaff 1741,2 ; without any Power from the CoURT or any Aét of faid Corporation for the fame, but by
the Sole and SovERrREIGN Authority of the Overfeers of faid College ; who having no plain Law for it nor
from Times immemorial any Inftance of fuch a Thing on their Side, feemed now refolved to make one, that
o they might plead it in future Times. Precedentsagainfi Law are DANGERoOUS Things ; efpecially if they
rife fo high as to turn out Members of CorPoRATIONS.” Such a Thing done in England woxld caufe an
INsuRRECTION ; And if this Power does not belong to the Corporation and Overfeers of faid College &y
Law, The Overfeers of faid College by fuch an A& have affumed to themfelves the Powers of the GE~
NERAL CourT, viz. Thofe Powers which in Prefident Dunfler’s Cafe were not the Powers of the Over-
feers, but were delegated to them from the CourT, and fo were the Powers of that CourT. --- Nothing
therefore can demand a more critical Examination than fuch Precedents, and that at their fir/f Beginning be-
fore they acquire the force of Laws and in future Times will be pleaded ws Law again/t the Rights of the
GEeNERAL Court itfelf,

S QI QR DI I I A 1 @ R o
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V.

The State of Harvard-Colicge fince the new Province
Charter was granted.

AFTER the vacating the old Colony Charter of the Maffachufets in 1684, there were fome new Laws

or College-Charters made by the general Court of this Province, But thefe Laws (as all others made
under our prefent Province-Charter) were of Courle to be fent Home for the Royal Approbation ; And
they aJl were fent Home accordingl}f, and have been diﬁlpproved, oo that no Laws whatever remain, but
the four preceeding Laws ot 42, 50, 57 and 72, as the Foundation on which the Government of the faid
College now ftands. And all or fime of thefe Laws are valid to this Day on the following Grounds
1. Thefe Laws were made in old Charter Times,when it was not reguifite to fend them Home for Appro-
bation ; and fo they never were difapproved at Home. 2. As they never were difapproved at Home, (o
they never were repealed by the Genceral Court who made them ; Only {o far as the {ucceeding do inter-
fere with, fuperfece or repeal the Prececding, or any Claufes in the Preceeding, and in fuch a Cafe the fuc-
ccedine take Place ; and particularly the Charter of 5o, and the laft of thefe Laws made in the Year
1672 which is properly an APprENDIX to the faid Charter of so. And 3. What of thofe Laws re-
mained valid, in old Charter Times, was virtually and implicitely confirm’d by a Claufe in our prefent Pro-
vince-Charter and by a declarative Order of the General Court in 1707 refpeéling the College Charter of
50 ; BOTH of which here follow as the /a/f Regulation made of the Conftitution and Government of faid

College,

I. From the Province Charter granted by King Wicrram and Queen

Mary.
In this Charter after their Majefties Subjeé&ts of the Colony, have this
Province gmnted to thtzm, thus and thus hmlndcd, with all Lands-—--—.

Places--- Hereditaments, &c. There follows this Provi/o.

¢« ProviDED neverthelefs, and we do for us, our Heirs and Succeflors grant and ordain that all and every
¢¢ {ych Land, Tenements and Hereditaments and all other L{tates which any Perfon or Perfons, or Bodies
<< Politick or Corporate, Towns, Villages, COLLEGESs or Schools, do hold and enjoy or ought to held and enjoy,
¢¢ within the Bounds aforefaid, by or under any GraNT or Eftate duly made or granted by anyGENERAL
¢« CoURrT formerly held or by Virtue of the Letters Patents hercin before recited, or by any other lawful
¢ Right or Title whatfoever, sHALL BE by fuch Perfon and Perfons, Bsdies Politick and Corporate,
¢ Towns, Villages, COLLEGES, or Schosls, their refpettive Heirs, * Successors and affigns forever, here-
¢¢ after HELD and ENJoYED, according to the Purport and Intent of {uch refpetive Grant, under and {ub-
¢ ject neverthelefs to the Rents and Services thereby referved or made payable, any Matter or Thing

¢¢ whatfoever to the contrary notwith{tanding.”

* Thus far the Province Charter, --- And thus this Charter confirms the College in the Town of Cani-
bridoe, the fame Way that it confirmed the old Townof Cambridye itfeif to be or continue {till a Town;
and as it confirmed all other ancient "Lowns in this Province flill to continue Towns as they were be-
fore, in old Charter Times.---Now cemes the Lo/l Regulation made of the fu'd College, by an Order
of the General Couart in 1707, on the Choice of Mr. Leverzert for a Prdilent; at which Time
the Court ordered the Corporation to alt on their FirsT Jfoundatizn on the Chaiter of 1050, after the
faid College had been on tempeirary Charters ever {ince the Times of the Revilutiin,

D II. At
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II. Ata Greatand General Court held at Boffon Wednelday May
28. 1707. and continued by {everal Prorogations to Wednefday

O&. 29 following, being - the third Seffions.
In Council ; Thurfday Dec. 4. 1707,

«« THE GOVERNOQUR and COUNCIL having Accepted and Approved the Choice made bv the
¢« Fetlyws of Harvard Colleze in Cambrid e of Me, Fahn Leverett to be prefent Prefident of the faid Collese
“¢ to Ail up that Vacancy ; Prop/> that tae [louske of Reprefentatives conlider of and grant a fuitable Su-
““ Jary to be pail to the faid Prefident annually out of the publick Ticafury for his Ikncouracement and
““ Suppart during his Continuance in {aid Ofhce, rcﬁding at CGambridge and difcharging the proper Dutics to
“ a Prefident belonzing and entirely devote himfeif to that Service,

“ And incfmx:h as the FirsT IDundatizn and Eflablifhment of that House and the GOVERNMENT there-
““ of had its ORIGINAL from an At of the Geaeral Court made and paffed in the Year 1650, which has not
“‘ been REPEALED or NULLED ; L'he Prefident and Fellows of the faid College are bIRECTED from
‘“ Time to Time to regulate themfelves according to the Rules of the CoONSTITUTION by the Alt pre-
““ feribed ; And to exercife the Powers and Authorities thereby granted for the Government of that Houfe
¢¢ and Support thereof,

¢¢ Saturday, Dec. 6. 15707, The Reprefentatives returned the Vote pafled in Council the 4th current
¢ referring to the College, with their Concurrence thereto ; and this further Addition thereon, viz. That

¢¢ the Sum for Salary be Une Hundred and Fifty Pounds,

To which the Council voted an Agreement, and the Governour
confented

This was the rasT At of the CoURT relating to the Government of faid College, and this A& refer-
red that College back again to its original Foundation on the College-Charter of so0.  #hich had not been

REPEALED or NULLED ; as the old Colony Law of 42 had dezn, by the Incorporating A& of 1650, So
that the Overfeers of faid College have now no Power over that College by the At of 42, but by the
College Charter of 50 alone. Which gives the Overfeers of faid College only a Power to aét wirh the
Corporation and not without them, as appears on Infpe@ion from that Charter itfelf.  And on this Foun-
dation the faid College has continued, or oUGHT to have continued, to this prefent Year of our

Lord, 1742,

And if any Perfons in the Government of zid College, fhould at any Time go off from this Foundation,
and fet up a Power INDEPENDENT on faid Charter, and SovEREIGN over the faid Corporation ; the Ge-
neral Court alone can remand them a Second Time back to that Charter againy as the FIRsT Foundation of
that Houfe and of the Government thereof ; and DIRECT them to regulate themfelves from Time to Time ac-

cording tp the CONSTITUTION by that A& prefcribed,

REASONS
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REASONS to prove that the Honourable and Reverend
Querfeers of Harvard-College have no Independent Pow-

er over the Corporation of fard College, nor can Difmifs
a Member of faid Corporation, {olely by Themfelves ;

J
But that the GENERAL CourT alone have fuch a Sove-

reson Power 5 And are the VisiTors of faid College.

57 N Order to the Proof of This, Let it be Premifed. 1. That from all the Preceeding Laws it appears

that the faid Harvard-Ccllcge was originally the College of the General Court of the MafJuchufetts Colo-
ny ; [ hat the General Court of faid Colony bui/tit and named it and ordered where it fhould be built

" and what Kind of Building it fhould be ; And that all the Powers which any Perfons ever had from
the bepinning, or now have over the faid College, were originaliy derived to them from the General
Court of the Colony abovefaid ; fo that no Perfons whatever can have any Power over the faid

College, but only fo far as the General Court have been pleafed to grant it to them, 2. It appears
in particular that the Overfeers and Corporation of faid College owe their Being and all the ftanding

Powers They now have, or ever had over the faid College, To Four Laws of the General Cosrt
which were made in the Year 1042, 1650, 1657 and 1032, The Fir# of which Laws originally

conftituted Overfeers of faid College ;3 The Second incorporated the faid College, and is called the
Charter of 50; The Third is called an Appendix to faid Charter ; And the Fourth confirmed,
added to or altered, fome or all of thefe preceeding Laws, So that no Powers can now belong to
the Overfeers and Corporation of faid College but thofe Powers which the Court granted to them

in fome or all of thefe four Laws, 3. That in the two latter Laws of 57 and 72, the Court gave 5,“{‘-_,/,9"‘{5,,/«”

. . A
New Powers of any Importance over the faid Corporation ;

to the Overfeers of faid College no 4’
And fo there is no Occafion to confider any of “thefe four Laws, but the two Fir/, in order to.
determine whether the Overfeers of faid College have an JIndependent and Sovereign Power overthe

- faid Corporation,

Now from thefe two Laws, which conftituted the Overfeers and Corporation of faid College, it
manifeftly appears that the Court did not veft the Overfeers of faid College with fuch a fovereign
Power over the faid Corporation; But that the Court, who originally had this Power, referved it
to themfelves ; And are. VirToRs of faid College, For

1, The
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I. The prior Law of 1642, which conftituted the Overfeers of faid College, gave them no Powes
over that College confidered as a Body Politick or Corporate,

This Law was made before theCorporation of faid College had a Beinc ; and therefore it gave the

Overfeers only a Power over an snincorporated College. It was the latter Law of 1650 which firft
incorporated faid College ; for in this Law ’tis exprefly ¢¢ Ordered and Enalted by the Court, that
““ From Henceforth the faid Correce in Cambridge fhall be a Corporation.’”” So that by the Law
of 1642 the Court gave the Overfeers of faid College no Power over that College confider’d as a
Corporation ; And therefore when afterwards the Court made Harvard-College a Corporation in 1650, {o
far as this latter Law, which incorporated faid College, Subjected the Members of this Corporation 1o
the Overfeers, fo far and no farther have the Overfeers a Power over the faid College or Corpo-
ration. And thus the latter Law fuperfedes or repeals the former Law of 1642. And this Senfe the
Great and General Court feem to have put upon the latter Law of 1650 ; For when in Decemb.
1707 the faid Corporation were ordered to regulate themfelves according to the original Conftitution
of the faid Csllege, the Court then declared that *¢ The firft Foundation and Eftablithment of That

“ Houfe and the Government thereof had its Original from an A& of the General Court made
°“ and pafled in the Year 1650 which had not been repealed or nulled.”” So that the FirsT Foun-
dation both of that Heufe and the Government thereof had net its ORIGINAL from the prior Law
of 1642 but from the latter Law of 1650. And hereon it follows that the Law of 1642 ( which

was lefore the FirsT Foundation of that Houfe and the Gowernment thereof ) was fat afide and re-

mowved out of the Way jn order to Lay the First Foundation of that Houfe and its Government
upon the incorporating A& of 1650, And therefore the faid Law of 42 s no Part of the Fuun-

dation of the prefent Houfe of the College nor of the Government thereof, So that by this Law of
42 the Overfeers of {aid College ( inftead of having a fovereign Power over it ) feem to have no

Power at all over it, nor over the Corporation thereof,

A plain Inftance may illuftrate this Law of 1642. OSuppole the General Court in 1642 had ap-
pointed Overfeers to order and govern the Inhabitants of a Place, in the Colony, who had not as
vet been incorporated into a Zswn ; and aflterwards an 1650 the Court fhould have made the Place
a Townfbip 3--- How far would thefe Inhabitants, now.incorporated into a Town, be Jfubjel? to their
former Qverfeers by Virtue of the Law which conftituted fuch Overfeers before the Place was made
2 Town ? Could thefe Overfeers turn out the SeLect MEN of that Town in all future Zimes
after the Place was made a Townfhip? By As Means ! Unlefs the /atter Law, which incorpo-

rated the Piace into a Townfhip, gave fuch a Power to the former Overfeers of the Place. Nor

would thefe Overleers have any Powers at all over fuch a Place, afrer 1t was made a Town, unlefs
thofe
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thofe Powers which were granted or confirmed to them in the Jatter Law which tncorporated the
Place into a Townlhip.--- And thus as to the Overleers and Corporation of the College abovefaid ;
The Law of 42 which appointed Overfvers to faid College before it was incorporated, pives them
no Power over that Collexe affer 1t was made a Corporation 5  but all the DPowers of the Over-
feers over faid College after it was incorporated, are only thofe Powers which are zranted or confirmed to

them in the latter Law of 1650 which made the faid College a Corporation,

Some truly worthy and valuable teaching Elders of the fix neighbourinz Towns are of Opinion, ¢ That
“ the Law of 42 abovefaid is the great sTanpING Law that contains all the more important and fuperior
¢ Powers over the {aid College ; And that the Charter of 50 was made as a Thing by the »v, and only to
¢ empower the Prefident and Fellows to do fome /mal/l Matters ; and for the Sake of the College-Stock, it
““ being neceflary that they fhould be a Corporation in Law in order to acquire and hold a Stock.”  Bug
in Anfwer hereto. 1. This Suppofition is apparently contrary to the above mentioned Declaration of the
General Court, which determines that the A& or Charter of 50 is the Oricinar of faid College. So
that the faid Law of 42 is beyond the OrR1GINAL of that College, and therefore feems to be out of Date,
So far is it from being certain that this Law of 42 is ““The great flanding Law--“the Law that contains
all the more important and fuperiour Powers over the faid College,  But 2, This Suppofition abovefaid
is contrary to the whole Swrain and Tenour of the faid Charter of 5o which no longgr treates the

Prefident and Fellows as in a Otate of AMinerity under Overfeer; or Guardians ( though the mofk

Fononrable in the Land ) but as now grown up o the full Stature of MEN,  Thus particularly the
faid Charter ena&s, ¢ That in all great and difficult Cafes a general Meeting of ALL tle Overfeers and
¢¢ Society, or Corporation, fhall be procured ; and the Conclufion be made by the major Part ( of
«¢ the Corporation ) the Overfeers confenting thereto” --- Is this only a Power in faid Corporation
to do fome fmall Matters 7 Or is this treating the Prefident and Fellows as flill in a State of Mi-
nority and Pupillage under Overfeers, when a general Neeting of arr the Overfeers can make e
Conclufion at all, and that in the moft great and difficult Cafes, but by confenting to a Conclufion

made on fuch Cafes by the Corporation ? --- Thus again ’tis enaCted in faid Charter, ¢ That the

¢¢ Prefident and Fcllows {hall forever hereafter in Name and Tadt be one Body<Politick or Cor-

porate in Law to ALL Intents and Purpofes” and therefore mot to One Intent and Purpofc only.
vie. The acquiring and holding a Stock,. and the fuing or being fued on the Account thercof.

And thus evidently did the Court by this Charter, manumitt the faid College from a State of sier

.. . - . . e
Pupillage to Overlgers, and looked on it as now grown up to Maturity and fitting to be wcorporatd -
AT
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with a Prefident and Fellows and to have all the Rights and Privileges of a Corporation in Law ; -«

as fruly as in the Inftance, above fuppofed, of a Place in the Colony put under Overfeers, in jts
snfant State ; but afterwards incorporated when grown up and increafed in full Numbers of Inhabitants.
And as a Law that incorporates a Town can by a very juft Figure of Speech be called the Ori-

cinaL of fuch a Town, fo the incorporating Act of 1650 above-mentioned is, in its own Nature,

the OricinaL of Harvard-College, as well as it has been declared by the Legiflature to Be the

OgriciNAL of faid Collegze. And thercfore

11, The l:tter Law of 1650, which incorporated Harvard College, and not the Prior Law of
1642, contains thofe Powers which the prefent Overfeers have over the Corporation of the faid

College.

Now by this latter Law which incorporated Harvard College, the + oNLy Power oiven to the Overfeers
of faid College is a Power to Counfel the Corporation of that College to a&t, or to confent to and allow of the

A&s of the faid Corporation, o that the Overfeers of faid College have no independent and SovEREIGN
Power over the Corporation of faid College, even by that Law which is the only Law that now gives them

any Power over that Corporation., T'o apply this in particular to the PowERr of difmiffing a Member of faid
Corporation, [Which let it be noted, is a Cafe on which this Law is abfolutely /i/ent and no where fays,
** WHo have fuch a Power !] Now here {ince it is a7 that all the Power given to the Overfeers over the
{aid Corporation, by that Law which appointed and made-the faid Corporation, is a Power to counfel that
Corporation to a& or to confent to their Alls 5 it follows that all the Power which the Overfeers can have

in difmiffing a Member of that Corporation, isa Power to counfel the faid Corporation to dtfmifs fuch a
Member, or to ¢onfent to an Alt of that Corporation for his Difmiffion ; And therefore the Over-

feers of this College have no Power to difmifs a Member of that Corporation without an A& of
the faid Corporation for it ; What cen be more plain ?---So that it may Jreely be faid (and mo Offence

1s juftly oftered in faying ) that the Honourable and Reverend Overfeers of faid College, cannot, with-
out a Breach upon the College-Charter, aflume the Power to difmifs 2 Member of that Corporati-

T For the Truth of this FAcT let the faid Charter of 504 be confulted from Beginning to End ! all
the Powers of the Overfeers which are either granted or méntioned, or even referred to, 1n that Charter

' are contained in the 3d, 6th and 8th fmall Paragraphs of faid Charter, as it is printed 1n the preceeding
Collection of Colony Laws relating to Harvard College. And fo the Decifion of the Fa& here refer-

¥ red to, and whether the Writer of this Pamphlet fpeaks Truth or Falfifies in fuch an Aflertion, may be
. $HORT,
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on, fingly by themfelves I So far is this Charter from giving to the Overfcers of faid Collece a §.-
vEREIGN Power to cal/l a Member out of that Corporation beo:e themiclves alsne ; and try, and judre,
and fentence, and turn him out of that Corporation ; and all this Time the PAssIvE Corporation are

to know nothing, unlefs by private Notice given them, ““/27%at bas been doing to One of their Men-
bers--~or ¢ WWhat has finally become of him’ ’uill the Overfeers of faid College are pleafcd to give them

Information, This is as foreign to the Defign and Spint of the Law, which incorporated Harvard-Col-

lege, as it 1s to the plain and exprefs Letter of it ; and is {uch a Power as evidently feems to NurL

the Charter or muft it {elf be NuLrLeED by it ; And which of the Two are to Stand, the General

Court alone, who founded that College and who appointed No Vifitors to it, can finally determine

and Declare ¢ Whether their ownN AC of 1650 which incorporated that Coilege, or ¢ Whether

One unw--rinted Precedent, which is fubverfive of that A&, is ultimately to remain VALID,

It may be added here Ex Abundanti that fuppofing fome Powers granted to the Overfeers of fud
College in the Law of 42, to a& Jfolely by themfelves, were ~oT fuperfeded or vacated by the

Charter of o which firft incorporated faid College ; Yet all this notwithflanding, tis ftill TRUE
that the Power of removing a Member of faid Corporation is NoT One of thofe Powers that
cAN be fuppofed to remain folely with the Overfeers After the faid Charter of 50 was granted. For

fince this Power of removing a Member of the Corporation is no where mentigged in the prior

Law of 42 (and no Wonder, for the faid Corporation and its Members had then NO DBeing ) it
ther'efore follows that if fuch a Power is contained a# @/l in that T.aw, It muft be fo, becaufe 1t is
implied under fome of the GREAT and more important Powers granted to the Overfeers in that

Law. Now, This, This brings the Matter to a Point ! For the Charter of 5o is ExPREss that
the Overfeers are to a& with the Corporation inall GREAT and pIFricuLT Cafes. So that fuppofing
the Law of 42 was in fome Refpets ftill in Force, yet the College Charter of 50 comes afterwards
and leaves NO Powers in that Law for the Ovyerfecrs to alt fulely by themfelves in any Cafes of
GREAT Importance! The Words in the Charter of 50 are thefe ( Aot as they ftand in the Copy
| of the Overfeers CLERK_and in fome other faulty Copies of that Charter; which ought to be cor-
refled ; but as the Words ftand in the oriGcIiNAL Charter itfelf, and in the REcorps of the General

5 Court ! ) That ¢¢ For Dire&ion in all emergent Occaftons, Execution of all Orders and By-Laws,
““ and for the procuring of a GENERAL Meeting of ALL the OVERSEERS and SOCIETY in GREAT
! ““ and prrricurT Cafes, and in Cafes of Non-agreement ; In arr which Cafes aforefaid, the Con-

¢ clufion fhall be made by the major Part, the faid Prefident having a cafting Voice, the OvER-
SEERS
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““ sgers Confenting tnereunto.”--~ Now here if by the Term ¢ Society  is” meant 1 the College in
general, including the Prefident, Fellows, and all its Members 5 Or if by that Term is meant the
“ SocieTas ”’ that 1s, the Company of Socrr, which with a Prefident are the Corporation of SE-
vEN appointed in this Charter ; *Tis flill, either IPzy, True that in dificult Cafes and in great Cafes
g ‘General Meeting of ALL the Overfeers and of all the Corporation 1s to be ProcurRED §, and in ALL
fuch Cafes ( as it exprefly follows !) The Conclufion fhall be made by the major Part ( of the Cor-
poration ) the Prefident having a cafting Voice, the Overfeers CONSENTING thereunto. And thus
’tis evident to the Degrce of Demonfiration, chat in NO great Cafes and in NO difficule Cafes
kEad the Overfecrs a Power left them to alt felely by themfelves, after the Charter of 50 had incor-
porated faid College! So carefully has this Charter guarded againft an Independent and SovEREIGN
Power in the Overfeers of faid College to alt without the; Corporation in Matters of GREAT Mo-
ment. And /o far is this Charter from granting or allowing to the Overfeers a Power of ating,
wiTHouT the Corporation in fuch Cafes, that this Charter neither grants or allows it to the Over-

feers, cven afling WITH the Corporation, unlefs a GENERAL Meeting of arL the Overfeers and of

aLL the Corporation be procured for Comcluding on fuch Affairs of Importance.

This is the Purport and Intent, this is the Spirit, Soul and Body of that Charter ( and which No
Power can alter but TraTt Power which can deffroy this Charter itfelf ) viz. That Cafes of /m-
portance thould be tranfa&ed in a Gemeral Aflembly of the wnore Government of Harvard-Cil-
lece ; And not e be determined on by a ParT, or, when unbeppily divided and difagreeing in their

o

Judgments, by ‘¢ a Party. Hence then to apply this to fo GREAT and important a Cuaie as the di/~
mﬂng 2 Member of that Corputativa ; ‘ds demonftrable 1I. That 2 GENERAL Mceting of ALL the

QOverfeers, without a Meecting of the Corporation that 5 general alfo ! can have No Power by

Charter to difmi a Member of that Corporation. And 2. Much /i have a general Meeting of

f

all the Overfcers a Power to difmifs a Member of that Corporation without any Meeting at all
of the Corporation, procured for that End. And 3. Muck lefs 4/l have the Oveifeers of faid College

_—W

+ This Senfe of the Term ¢ Society ” feems not to be here intended ; for if it were, Then all
the Members of the Collese muft Fore with the Prefident and Iellows, and the Conclufion be
made by the major Part,--- If fo *“ The UNDERGCADUATES would moft certainly rarry it/

Procurep ! and therefore not meerly notificd or warned to meet, as fome have pretendcd to argue,
againft the expre/s Words here referred to in the Charter. Such a /leofe LicenNsk indulzed, in inter-
preting Laws, wouw'd deftroy any Law in the World !-- But when this Charter mentions * The Pro-
curing 2 gencral Meeting of all the Overfecrs and Society in great and difhcult Cafes™ is it not felf-evi-
aent that it aQually mesns that fucha Mecung Jfhould BE Procured ia thofe Cafes?  Moft certainly ;--
And therefore the Charter is #2¢ AcTED #pon if in thofe Lales fuch a Meccting is #at Procured !

e. g. kgb, 18, 1741,2, ch
uc

7+
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fuch a Power, without a general Mceting even of their owwn NMembers procurcd for that End, ----

As in a late Cafe without a General, or cven amy Mecting of the Corporation, and all in the
JVinter Scafon and Recefs of the General Court when there was not and csuld #nst be a oeneral

Meeting of the Overfeers themiclves, fome of thole Magiftrates and T'eaching Elders, who arc mention’d
in the Law of 42, Met tocether and aflumed to themiclyes the Sorr Power of turning out what

Members of the Corporation they thought fit, This was fuch an apparent receding from the Foun-

dation of Harvard-College that if a few more Precedents of the like Sort were Submitted to, it would

{ottle fuch a Power over that College that nothiny could prevent the Ruin olits Conftitution unlefs
the Great and General Court, whofe College it is, INTErRPosED and determined, as they did the

LasT T'imc they Interpofed ¢“That the rirsT Foundation of that College and the GOVERNMENT
thercof had 1ts OricinaL from an Act of the Court made and pafled in the Year 1650; And
ordered and—ocsormmaed that according to that Act the Overfeers of faid College fhould make NO
Conclufion in 6rEAT and difficult Cales unlefs it were in a general Mceting of ALL the Over-

feers and Society, or Corporation, UNITED, -~- Without fuch a Remedy, the Confequences of the
Overfcers difmifling Members of the Corporation by themfelves alone, when they have no fuch Power
BY Charter, may be thefe: ¢ That poflibly, in Times t2 Come, fo many Members of the Corporation
may be difmifled fa/ely by the Overfeers, and fo without any competent Authority, that thofe who

ed

fuccecd}into their Places wou’d be meerly Members of the Corporation De Faflo 5 while thofe who
were thus difmifled would be A1)/ Members of the Corporation De Fure. And thus by Degrees there

might be a Corporotion De Tuc?z, in Oppofition to a Corporation De Fure. And THEN what would
become of all the COLLEGE-STOCK !--- It would no longer be in the Hands of a Corporation

D¢ Fure but only in the Hands of a Corporation De FucZs, that is, in plain Englifn, It would be
in the Hands of NO Corporation at a/l |

And yet if any Perfon belonging to Harvard-College offers to lifp this real and maf certain Danger
of all Things in that Society, He is induffrioufly reprefented as One who is going to ruin the College!
Who is ftrikiny at its Foundation--- Who is undermirning its Government-- And betraying all Things
into the Hands of the Cuurcu ! --- Juft as if the Clergy of the Church of Luoland would not RE-
JOo¥CE to fee the Day when That Colleze fhould be a Corporation De [a7s with a Vast Trea-
fury, in Oppcfition to a Corporation De Fure with NO Treafury at all | THeN would be the Time
for them to cry ““Down with it---Rafe 1, rafe 1t, even to the [oundation, -- Or rather this Cry would
be prevented with a Laugh at a Society that ]il:cc the foolith Woman in the Proverbs Plucketh dswn
er Houfe with ber own Hands 3 And thus fuch ;!S.uggoﬁ-ﬁﬂ that ¢ The COLLEGE s in Danger

F (and
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( and not that ¢ The Caurcu is in Danger” ) an{wers itfelf, and is as STUPID as it is VivL-
vainous. The Stupid; Part, no Doubt, came from fome Teaching Elder in the CounTryY ; and

the Villainius Part from fome Long Chin who with his Brethren in Iniquity care not Ore S1x PENCE

¢¢ What becomes of that Colleze ; or the Education of Youth in it : or whether the Tutors be-

longing to it, can examine Frefhmen ; or be able fo much as to underftand the Booxs which
they Feir their Claffes recite out of / --- Or How many Thoufands per Annum were {quandered
away by Parents for the Education of their Children in this fort ; if ever 1t fhould /5 hzppen in
future Times that fuch a Courfe of Things fhould prevai/ in that Place---THEsE are the Men that
want notking but to keep the State of that Society in Duarkusfs, and then ( if they cou’d have

the Influsnce of the Government in it ) they know that they fhould be *° The RULERS of that

DARKNESS,---

But to refume the Argument drawn from the Claufe in the Charter above cited which leaves NO

Power in the Law of 42 for the Overfeers of faid College to aét folely by themfelves in any Cafes of

great Importance. ¢ There is fomething ftill further remarkable with refpect to thele Words in

the Charter of 5o ; and it isthis ; that the fame Words are repeated over again without any real Al-

teration in the third Law relating to the College ; though the manifeft Defign of that Law w:s
to explain and alter fome Parts of this Charter in Favour to the Overleers of faid College. Now

in this Law of g7 ’tis exprefly faid, that °‘ for the procuring of a GENCcrAL Meeting of the

“ Overfeers and Society in GREAT and pIFFIcULT Cales, and in Cafes of Non-agreement--- In ALL

‘“ thefe Cafes the Conclufion fhall be valid [ viz. for the procuring fuch a Meeting ] being mace
““ by the major Part ot the Corporation, the Prefident having a cafting Vote.,” --- So that this Law

confirms it over again and fhows it to be the continued as well as original Senfe of the Legiflature,
that in ALL Cafes relating to faid College which are drfficult Cafes or great Cales a GENERAL
Meceting of the Overfeers and of the Society ( or Corporation ) are to be procured. --- And which
77ay the Conclufion fhall be made on thefe Cafes, when fuch a united Meecting of the Qverfeers
andCorporation is procured, this Law does not fay---And therefore does not alter ! That is, this Law

leaves it of Coutle without Alteration to the College-Charter of 50 which had already fo clearly de-
termined that Point, that it needed A; LExplanation whnen this explanatory Law was made !

So that fuppofing ten Thoufand Times over ( and Ler the H----’s and Ch----y's of the Age,
turn this Argument round and round ’till their Hot Heads arow giddy with it ) *“ That the Over-
feers of faid College had Some Powers left them to act folely by themiclves after the Chaiter of
50 was granted ; yet ’tis fill TrRUE that the ‘Charter of 50 and 1ts Appendix in 57, fhow tire

Orisinal and Continued Senfe of the Legiflature to be ¢ That in all Dfrult Cales and in all Greot
Cd(ﬁ'ﬁ'
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Cafes fuch a Power was Pacated from the Day and Date of fuid Charter. of 5o ! And that in

Liew of this Power, both the Charter of 5o and the explanatory Law of 57 + give/ to te
Overfeers { and that in a General Mecting ofy arr their Number ) only a Power of connfelling
and confenting to Alts of the Corporation in great and difreu/t Cales. --- How then is it paffible
for the Overfeers of fuid College ( againft Bo:h thefe Laws, and without any Law for it ) To
have the Sork Power in o Grear and Diffals a Cafe as Z0at of removing a Prefident or any other Mem-
ber of the faid Corporation, It Ourit to be fpoxe out freciy, ¢ That, fuch a Powerisan ImrossipLE
Power ! And whenever it is affumed, all its Alts are ﬂ//"'é:zfz};:ﬁ.j* Nulittics,  And therelere all that was done
1 a late Cale, Novum--ct axte Lunc diem inauziiam, from Q& 21, 141, to Apnil 1. 1742, was.and o5 in 1t
(elf Null @b Initia ; and there Nw exilts a ceriain Member of a Corporation De  [acdts, in Oppolition to
one De fure.

Some of the Confequences of which ( tegether with the affuminz a Power to make Members
of the Corporation De Faffo in Oppolfition to thofe that are fo De Fure) *Tis of the laft Impor-
tance to confider more at large than as yet they have been. 1. In fuch a Cafe while dome only
( and not the Major Part ) of the Members are meerly D¢ Faflo Members of the Corporation

T'will be utterly uncertain whether any of their A&s are Varip or not :  And that for this plain

Reafon ; Becaufe fo many of their Votes may turn upon the Votes of a D¢ Facio Member, whole

Vote will be no Vote at all De Fure ; And fo the Votes of the fuid Corporation themfelves (when

tarning on fuch Votes ) will really be no Votes a¢ al/ ; And thus when a Perfon is chofen a

Member of that Corporation, in faf, he will not be a Member of that Corporation of right ;
| Which (by the By) will be a puicd Way of malking the Majority of that Corporation to confift of

meer D¢ Faclo Members GJ‘Z/] ' And thus when any P\/IOHCY 1s let out, who can {:,1)/ whether ’tis

| rightfully let out or not ; or when any Lands or Tenements belonging to faid Colleze :re } leafed,

+ Suppofing the Law of 57 to be mow null (as it can be proved to be) Yet this no Way af-
fects the Force of this Argument ; for that Law was once valid, and when it was fo, it thowed
the Senfe of the Legiflature to 4e the fame on this Point, now under Confideration, as it was
when the Legiflature granted the faid Charter of 59. And this is the whole that the prefent
Arcument 1s concerned with,

t By exprefs Charter the major Part of the Corporation can Leafe, though the reft are abfent. Sup-
pofc then but Fpur fhould be prefent to leafe a Farm of 100 /. per Annum, and one of thefe fhould
be a meer D¢ Fallo Member ; the Confequence of thisis that Th/s would be no Leafe at all.
For there would be only three legal Members to concur to fuch an A&, And Three Members make
no Luorum of the Corporation.  And in this Cafe though the Corporaticn might with Difficulty re-
cover [ucha Farm into their own- Hands again ; yet they would lofe the ~vicle Rent! For the Leale on
whics it was DUE wou’d be only a Piece of Walfle Paper,

the
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the Validity of fuch Leafts when depending on the Vote of a D: Faffs Member are no Lea-
fes at a/l ; And if any Deifen to whom fuch Lands or Tenements are leafed, fhould refufe to
pay Rent or when lis Leale is expired fhould refufe to quit his Poflefhion ;.’1\Vhat intricate Confu-
fion on this, as weil as on the fcveral other Accounts abovefaid, would be introduced into 2ll

the Affairs of that Corporation, And what perplexed Difficulties ( to the Sport of wickep Law- (
yers and to the Grief and Concern of Goon Ones ) would the introducing one fingle De Fuffo Mem-
ber, Occafion to that Corporation in rccovering, not their Rents which in fuch a Cafe they could
not do, but even their own Stock into their Hands again. Do the rath, mad, headlong Young
teaching Elders think any Thing of fuch TErrRIBLE Confequences when they appear fo * keenly
Eager to vote to themlicives the Sole Power to turn out any Member of that Corporation; when fuch
a Power belongs not to them by Charter ; And thereby that Member being ftill a Member De

Fure, his Succeflor can be only a meer De Faffo Member, i. e. No Member of that Corporation

at all ; And thus they would aflume a Power to fill up that Corporation with meer De Falty
Members and {o to diffsive it 1---This calls ALoup for the Interpofition of the Legiflature, to reduce

thefe young Elders within their proper Bounds; and to put a Stop to fuch Confulion Before it be too

Late.----ALL thefe are the Begiining of Sorrows --- But the END is not yet. 'Tho’ by a S1GN that has
been given there 15 Reafon to think that it /s NEAR even at the Doors, For 2. When once the

Ovetfcers of faid Colicze have affumed to themfelves the Sole Power of difmiffing any Members of |
the Corporation abovefaid, the Confequence will be This { Since it has been demonfirated that they

have INO fuch POWE{ By_ Charter ' ) t_hat all tha Members of faid Corporation, that fucceed into
the Place of Thofc who are 7/us difmifled, will be meer De Faito Members of faid Corporation !

And when a few fuch are altually made ( and ONE is already made | ) Then the major Part of
faid Corporation will f2on come to confift of De Faito Members. And what now will follow ! ----
Why thefc Things. ¢ That all their Adls will be Null and Voip ; That a meer De Faitoe Cor-

toration will be the ony Corporation exifting ; and thereon that all the College Stock will be Los
and SUNK T For Query 5 Could a mcer De Fa&lz Corporation Suk by Charter --- when by Charter

they are NO Corporation at all ! Could fuch a Corporation recover any Monies let out into the

¥ T'he Wiiter of this Paper is refulc’d to Speax as Keenly of THEM as they bave zealufly ated
azamnft Hrm.  He owes them NO Obedience Independent on  the Corporation,  Nor ever will

Pay them any, while Taey a&l in their SoriTary Capacity,
HHands
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Hands of others | - Or could they get in theh]'?‘nts of all the Lands or Tenements once poffefled
by a De Fure Corporation of faid College {---pWhat if thofe who had fuch Monies in their Hands®
or were in Poflefion of fuch -Lands and Tenements fhould refufe to pay the Fuf Interet and
Rents due for them! And not only fo, but alfo 4¢p thofe Monies or Lands and Tenements in
their own ;Hands! What if they fhould give Part of fuch Intereft or Rentto a Lawyer, to ftand
a Surt | Could not a Lawyer fuccefsfully force and pusu their Caufe againft this meer De Faits
Corporation, before any Court in the Pr<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>