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C H A P L

Loncerning the common law of England, its ufe and excellcnce,

and the-reafon of its denomination.

COME now to that other branch of our laws, the com-

mon municipal law of this kingdom, which has the {u-
perintendency of all thofe other particular laws ufed in the be-
fore-mentioned courts, and is the common rule for the ad-
miniftration of common juftice in this great kingdom, of
which it has been always tender, and there is great reafon
for it, For it is not only a very juft and excellent law in 1t-
felf, but it is fingularly accommodated to the frame of the
Englith government, and to the difpofition of the Englih
nation ; and fuch as by a long experience and ufe is, as 1t
were, incorporated into their very temperament, and in 2
manner become the complexion and conftitution of the En-
glith commopwealth,

InsoMUcH that even as in the natural body the due tem-
perament and conflitution does by degrees work out thofe
accidental difeafes which {fometimes happen, and do reduce the
body to its jult fiate and conftitution; fo, whenat any time
through the errors, diftempers, or iniquities of men, or times,
the peace of the kingdom and right order of government

ave received interuption, thc common law has wafted and
wrought out thofe diftempers, and reduced the kingdom to
its juft ftate and temperament’; as our prefent and former

times can eafily witnefs.

T'tz1s law is that which afferts, maintains; and, with all
imaginable carc, provides for the fafety of the king’s royal
perfon, his crown and dignity ; and all his juft rights, reve-

nues,
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nues, powers, prerogatives, and government; as the great
foundation (under God) of the peace, happinefs, honour and
juftice of this kingdom. And this law is alfo that which de-
clares and aflerts the rights, and liberties, and the properties
of the fubject ; and is the juft, known, and common rule of
juftice and right, between manand man, within this king-
dom.

Awp from hence it is, that the wifdom of the kings of
England, and their great council, the honourable houfe of
partiament, have always been jealous and vigilant for the
reformation of what has been at any time found defeltive
in it; to remove all fuch obftacles as might obftruét the free
courfe of it, and to fupport, countenance and encourage the .
ufe of it ; as the beft, fafeft, and trueft rule of juftice in all

matters, as well criminal as civil.

I suourp be too voluminous to give thofe feveral in-
ftances that occur frequently in the flatutes, the parlia~
ment rolls, and parltamentary petitions, touching this matter
and fhall therefore only inftance in fome few particulars in
both kinds, viz. crimunal and civil. And firfty in matters
civil,

In the parliament 18 Edw. 1. in a petition in the lords
houfe, touching land, between Hugh Lowther and Adam
Edingthorp, the defendant alledges, that if the title thould in
this manner be proceeded in, he fhould lofe the benefit of his
warranty ; and alfo, that the plaintifl, if he hath any right,
hath his remedy at common law by aflize of mortdanceftor;
- and therefore demands judgment, [ de lthero tenemento de-
beat bhic fine brevi refpomdere, The judgment of the
lords in parliament thereupon is entered in thefe words :

« Kt quiz aftio de prediéto tenemento petendo & etiam
% fuum recuperare, fi quid habere debeat vel poflit eidemAdze

¢ Per
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« peraffifam rortis antecefloris competere debet, nec eﬂ:j'u'ri
¢« confonum vel hactenus in curia ifta ufitat’ quodaliquis {ins
® Jege communi & brevi de cancellaria de libeto tériemento
« fyo refpondeat, & maxime in cafu ubi breve de cincellarid
t¢ Jocum habere poteft, dictum eft praxfato Ad® quod {ibi per-

“ quirat per breve de cancellaiia fi fibi viderit expe-
«« dire.”

Ror. Parl. 13 R.2.No. 10, Adim 'Chaut:er preferred his
petition to the king and lords in parliament againft fir Ro-
bert Knolles, to be relieved touching a mortgage ‘which he
fuppofed was fatisfied, and to have reftitution of his lands:
The-defendant appeared, and upon the feveral allegdtions on
both fides the judgment is thus entered, viz.

¢ Etapres les raifons & les allegeances de I’un party & d¢
« Jautre, yf{embles a feigneurs du parlement que le dit peti-
¢ tion ne eftoit petition du parlement, deins que le mattier
¢ en icel ‘comprize dovit ¢ffre difcufs per le commune ley.
“ Et pur ceo agard fuit que le dit Robert iroit eut fans jour &
“ que le dit Adam ne prendroit rien per fay {uit icy, eins que
“l fueroit per le communeley fi il luy fembloit ceo faire.”
Where we may note, the words are ¢ dovit eftres” and not
« poet eftre difcufle per le,” &c.

RoT. Parl so Edw. 3. No. 44. A judgtient being
given‘againft ‘the bithop of Norwich fot the™ archdeaconry
of- Norwich, in the common bench, the bifhop petitioned
the lords'in parliament, that the record miighbs  brought into
that houfe, and be feverfed for error. « Etquoy a luy cftoit
““~finalement refpondu per' common affent des ils les juftices
““que fi ervor y fuft i afcun a fine force per le ley de Angle-
« terre tiel'error fuit voire en parlement immeédiatement per
“ voy de error ains ¢n bank le roy, & en nul part ailhors,

¢« mais
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® mais {i le cale avenoit que error fuft fait en bank le roy
¢¢_adonque ceo ferra amendes en parlement.”

-Anp let any man but Jook over the rolls of parliament, and:
" the bundles of petitions in parliament, of the times of
Edward i, Edward 1I. Edward IIL. Henry IV, HenryV. and:
Henry VI. he will find hundreds of anfwers of petitions in
parliament, concerning matters determinable at common law,
endorfed with anfwers to this, or the like effelt:—* Sues
“ vous a le commune ley ;—fequatur ad communem legem ;
« —perguirat breve in cancellaria fi {ibi viderit expedire;
““ ne eft petition du parlement ;—mandetur ifta petitio in
¢ cancellarium, vel cancellario, vel jufticiariis de banco,

«“ vel thefaurario, & baronibus de fcaccario’—and
the like.

AND thefe were not barel y upon the bene placita of the lords,
but were de jurey as appears by thofe former judgments given
in the lords houfe in parliament, And the reafon is evident.
Firft, becaufe if fuch a courfe of extraordinary proceedings
fhould be had before the lords in the firft inftance, the par-
ty would lofe the benefit of his appeal by wrif of error, ac-
cording as the law allows, And that is the reafon why even
in a writ of error, or petition of error upon a judgment in
any inferior court, it cannot go per faltum into parliament,
till it has pafled the court of king’s bench, for that the firft
appeal is thither, Secondly, becaufe the fubjett would by’

that means lofe his trial per paresy and confequently his at-

taint in cafe of a miftake in point of iflue or damﬂges, to.
both which he is intitled by law~ |

Axp although fome petitions of this ndture have been de-

. : . £l
termined in that manner, yet 1t has been (generally) when
the exception has not been ffaited, or at leaft not infifted

upon,- And one Judgment In-parliament, *that cafes of that'
K mmre g
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“ nature ought to be determined according to the courfe of
Y the common law,” is of greater weight than many cafes to
the contrary wherein the queftion was not ftirred ; yea,
even though it fhould be ftirredy and the contrary affirmed
2pon a debate of the queftions becaufe greater weight is to
be laid upon the judgment of any court when it is exclufive
of its juri{diCtion, than upon a judgment of the fame court
in afirmance of it.

Now as to matters criminal, whether capital or not, they
" are determinable by the common law, and not otherwife.
And in affirmance of that law were the ftatutes of Magna
Charta cap. 29. 5Edw. 3. cap. g. 25 Edw. 3. cap. s.
29 Edw. 3. cap. 3. 27 Edw. 3. cap. 17. 38 Edw. 3.
cap. 9. & 40 Edw. 3. cap. 33 the effe@t of which is, that
no man fhall be put out of kis lands or tenements, or be
imfyrifoned by any fuggeftion, unlefs it be by indi¢tment or
prefentment of lawful men, or by procefs at common law.

Anp by the ftatute of 1 Hen. 4. cap. 14. it is enalted,
that no appeals be fued in parliament at any time to come.
‘This extends to all accufations by particular perfons, and
that not only of treafon or felony, but of other crimes and
mifdemeanours. It is true, the petition upom which that adt
was drawn up, begins with appeals of felony and treafon ;
but the clofe thereof, as alfo the king’s anfwer, refers as well
to mifdemeanours as matters capital, And becaufe this re-
cord will give a great light to this whole bufinefs, I will here
fet down the petition and the anfwer verbatifn, Vide Rot,

Parl. 1 Hen. 4. No. 1424 (a).

« Jtem, Supplyont les commens que defore en avant nul
“ appele de traifon ne de autre felony Queléonq; foit accept
¢ ou receive enle parlement ains en vous autres courts de
¢ dan voftre realm dementiers que en vous dits courts purra

(a) 3 Inft. 31. 132. Raft. Eot, 49, 50. zx Mod. 148, St. at

lar, sto. ed. 1736.1 v, 397.
« eftre
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*¢ eftre terminer come ad ote fait & ufe ancienement en temps
¢ de vous noble progeniteurs; et que chefcun perfon qui en
% temps a venir ferra accufe ou impeach en voftre parlement
% ouen afcuns des vos dits courts per les feignors & commens
¢« di voftre realm ou perafcun perfon & defence ourefponfe 2
« fon accufement ou empeachment & fur fon refponfe rea-
¢ fonable-record jugement & tryal come de ancienement
“ temps ad eftre fait & ufe per les bones legesde voftre realm,
“ nient obflant que les dits empeachments ou accufements
¢ foient faits per les {eigneurs ou commens de voftre relme
“ come que de novel entempsde Ric, nadgarius roy ad eftre
« fait & ufe a contrar, a tres grand mifchief & tres grand
« maleveys exemple de voftre realm,” |

“ LE roy voet que de cy en avant toutes les appeles de
¢ choles faits deins le relme foient tryez & terminez per les
¢ bones leys faits en temps de tres noble progeniteurs de nof-

« tre dit feigneur le roy, et que touts les appeles de chofes
¢ faits hors du realm, foient triez & terminez devant le
« conftable & marfhal de Angleterre, & que nul appele foit

% fait en parlement defore en alcun temps a venir,”

Tris is.the petition and anfwer. The ftatute, as drawn
up hereupon, is general, and runs thus : ¢ Item, pur plu-
« fieurs grands inconveniences & mifchiefs que plufieurs

< fait ont advenus per colour des plufieurs appeles faits deins -
“ Je realm avant ces heurs ordain eft & eftabluz, que defore en

¢ avant touts appeles de choles faits deins le realm foient
i tries & termines per les bones leys de le realm faits & ufes
t en temps de tres noble progeniteurs de dit noftre feigneur '
« le roy; et que ils les appeles de chofes faits hors du realm
“ foient tries & termines devant le conftable & marfhal pur
“ Jes temps efteant; et oufteraccordes eft & aflentusque nulls
« appeles {oient defore faits ou purfues en parlement en nul
“ temps avenir (0).”

(5) Vide ftat. x Hen. 4. Cap. 14.431. -—-SEE alfo 3Inﬂt 11, ng,
r4.and feethe Quartoedit, of flat. 1 Mod. 148. Raft. Ent. 4q, «,

YoL. L F WHERE
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WHERE we may obferve, that thouzh the petition ez
prefles.only treafon and felony, yet the alt is general againft
ALL appealsin parliament. And many times the purview of
an act is Jarger than the preamble, or the petition, andfo it is
here : for the body of the alt prohibits all appeals in par-
ltamenty and there was reafon forit.  For the mifchief, viz.
appeals in parliament, in the time of king Richard 2. as in
the petition is fet forth, were not only of treafon and felony,
but of mifdemeanors alfo,  As appears by that great proceed-
ing, 11 Ric. 2. againft divers, by the lords appellants ;
confequently it was neceffary to have the remedy as large as
the mifchief. And I do not remember that after this fatute,
there were any appeals in patliament, either for matters ca-
pital or criminal, at the futt of any particular perfon or
perfons.

It is true, impeachments by the houfe of commons, fent
up to the houfe of Tords, were frequent, as well after as be-
fore this ftatute; and that ‘Juitly, and with good reafon.
For that neither the a&, nor the petition, ever intended to
reftrain them, but'only to regulate them; viz. that the par-
ties might be admitted to their defence to them., And as
neither' the words of the act, nor the praftice of ‘after-times,
extended to reﬁram {uch impeachments as were made by the
houfe of commons, fo neither do thofe impeachments and
appeals agree in their nature cr reafon. For appeals were
nothing elfe but accufations, cither of capital or criminal
mifdemeanors, made in the lords houfe by particular perfons :
but animpeachment is made by the body of the houle of com-
mons, which is equivalent .to an indictment pro corpore
regni, and therefore is” of another nature than an accufation
or appeal. Only herem they agree, viz. Impeachments in
cales -CAPITAL acram{t peers “of the realm have been ever
tried and determisied in'* the Tords houfe ; »" but lmpeachments

pgainlt a commoner have nnt been ufml in the houfe of
T - lords,

—
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'ibfci's, unlefs preparatory to a bill; or to direct an indictment
in the courts below. But impeachments at the profecution
of the houfe of commons for MISDEMEANORs, as well
againft 2 commoner as any other; have ufually recetved their
determinations and final judements in the houfe of lords 3

Whereof there have been numerous precedents in all timess
both before and fince the faid act. [A]

[A] Asto parliamentary impeachment, the great guar(fian of
the purny of our confiitution; the ftudent may confult thar moft
excellent and ufeful publication, ¢ rthe Parliamentary Hiftory of
“ England ;”” Montefq. Sp. L. x1. 6. 1 Hal. H. P. C. r¢o. Rou.
Parl, 4 Edi 3. n. 2. and 6. 2 Brad. Hhft. 190. Seld. Judic. in
Parl, c. 1, Blac.k('fﬂm. 1V.206g. 4V, 259,399 &12& 13 W, 3.
k. 2.

Since the publicdtion of the laft edition of this Hiftory, an impor-
tant queftion, relative to the nature and continuance of Parliamen-
tery impeachments, has taken place.  'Warren HaRings Efqg. having
. been impeached by the Commons for certain high crimes and
mifdemecanors, the Parliament, pending his trial, (which had ep-
grofled two or three years) was diffolved: Within a fhort
time after the meeting of the new Parlizment; namely on Friday
the 17th of December 1990, it was moved in the Houfe of
Commons; “ That 1t appears that an impeachment by this Houfe, in
¢ the nameof the Commons of Great Britain,againft Warren Haftings,
‘“ Efq. late Governor General of Bengal, for fundry high crimes
¢ and mifdemeanors, 15 now depending.—The Honourable Mem-
ber ¥ who moved it, ftated, that his intentfon wds not to move any
thing which implied a doub, but a plain affertion of the privileges of
the Houfe of Commons, as handed down to them by their prede-
ceffors, through an uninterrupied {ucceffion of five hundred years,
and to be as faithfully tranfmitted to future generations. That in all
the convulfions of our Government, in all the firuggles, contefls,
and incidental or progreflive changes of the funétions and powers
of the Houfe of Comrmons, this alone had remained immurable—
that an impeachment was never to be defeated by collufion with
a Minifter, or by the pawer of the Crown. That an impeach-
ment abated by a diffolution of Parliament, was not to be found
in plain exprels terms on the Journals of the Houfe of Lords, on
the Journals of the Houfe of Commons; nor; tzking the confiy.
ence of the Rhone and the Soane, in the Minutesof the Conferene
cct between the two Houfes. It was as little to be foung jp any

% Mr. Burke,

F 2 hook
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book of authority, or in any good report of law cafes. If tie

Houfe of Commons poffeffed any privileges which were not held for
their own individual accommeodation, but in truft for their conftitu-

ents, (as the right of originating money bills, and of profccuting Stace
criminals) they.could not {urrender or concede them, withour a
breach of faiths They could no more furrender the law and privi-
iege of Parliament when in their -favour, than they could ab-

rogate the law when it was againft them.

The Houfe of Lords, it had been faid, was a2 Supreme Court of
Juftice, and therefore the fole judge of its own procecdings, Had
the Commons no control over the Houfe of Lords in their judicial ca-
pacity ? He was ready to pronounce that they had, The Houfe of
Commonns had no judicial, no executive funétion ; butr as the feem-
ing paradoxes in our conftitution would appear, on examination, to
be founded in the deepeft wifdom, from this apparent want of func.
tion in the Hotfe of Commons, from this feeming want of power, it
had all power. It was the watch, the inquifitor, the purifier of
every judicial and executive function; and from its apparent impo-
“tence, derived its greateft firength and beauty.  If 1t gave up this, it
gave up all, and, like {alt which had loft its favour, was good for no-
thing, Were the Lotds to refolve, 1n their judicial capacity, that
a writ of error abates by prorogation or diflolution of Parliament,
would the Heufe of Commons hefitate 2 moment to interfere, as they
had interfercd in the cafe of Skinner and the Eaft India Company,
when the Lords attempted to ufurp original jurifdi€tion * Thatin-
terference gave rifc to a difpute, but the iffue was as happy as the
interference was proper, andinftead of fomenting difcord between the
two Houfes, had been the means of promoting thieir furure har-.
nony.

This motion brought on a very animated and interefling de-
bate. All the legal charallers in the Houfe (excepting only three
or four) ftrongly refifted the motion; but happily without {uccefs.
Againft the motion it was urged, that a Committce fhould be ap-
. pointed to fearch for precedents en the fubjeét; by which courfe
alone, an aflembly fo very popular could decide with the precifion
neceffary on fuch & momentous occafion, and confiftently with that
dignity which they ought alvrays to preferve in the eyesof the Public
which they reprefented.

Before however recourfe was had to precedents, a great prelimi-
nary queftion prefented itfeif : By what rule, and upon what prin-
ciples, the fubjett was to be inveftigated ; whether itwas a2 queftion of
privilege to be decided by cxpedicney, or a queftion of ldw to be
determined by rule? .

The objeftion was, that it appeared to be judicial. The refolution
fecemed to prefuppofe doubts of the continuance, which had never
been ftirred, and quieted them by a refolution that the impeachment

was now pending. This fcemed not only the affumption of judicial
' authority,
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authority, but a declaration which might pledge the Houfe to jise
it more than judicial effeét.

That the prefent flate of the impeachment, be 1t what it might,
was a pure queftion of law; to be decided by the Houfe of Lords,
fitting as a Court of Impeachment on the inquifition of the Com.
mons; as much an Englith Court of eriminal law, as the Court
of King’s Bench, or the Quarter Scffions. That it was impoffibig
to deny this, without infiking that Magra Charta, and the
thirty faturcs cunﬁrmarury of it, were all répcaled s or at leaft thar |
though exifting for {ubordinate purpofes, they could in the prefent
inftance be made to bend to che will of one branch of the Legiflature-
That the firft ftruggles of our anceftors were to fix decply and im.
moveably the root of al] found and rational liberty, by bringing juf.
tice, criminal and civil, to a precife ftandard. That arbitrary and
anomalous proceedings, by which the fubjett was queftioned before
jurifdiétions not defined by law, and expofed to trials and judgments
afcertained by no legal ftandard, were the great vice of the ancient
government of England; the grievance which firft called forth
the {pirit and wildom of the founders of the conftitution, to put an
end to thofe worft of evils, To bring the enjoyment of life, pro.
perty, and liberty, within the plain unequivocal protettion of pofis
tive law, was the very objeét of Magna Charta; and was amply
fecured by the twenty-ninth chapter, which enaéted, that no man
fhould be taken, or imprifoned, or deprived of any property, privi-
lege, or franchife, but by the judgment of hisequals, or the law of
the land. Under fuch an alternative, therefore, every Englifh trial
muft be had ; a jury of equals muft decide in all cafes on the life or

perfon of an Englifh commoner, unlefs where there were exceptions
by immemorial cuftom, or pofitive ftatute; in other words, by the

law of the land,

That the trial by impeachment was one of’thofe exceptions 3
its only foundation muft therefore be Englifh law, confequently
the courfe of proceeding under it could never be changed or abrogated
by a refolution of the Houfe of Commons, but muft be changed
alone by the entire Legiflature of the kingdom. 'This facred fecuriey
of the Englifh Government Magna Charta firft eftablithed ; and

its thirty confirmatory ftatutes, with their ftrong, deep, and inter.
twifted roots, bound faft the {preading tree of our libertics, often
fhaken indeed, but never loofened, by the contending tempefts of
ages ; and the Houfe of Commons had ever ftood as a fence around i it,
and planted new laws for its thelter and prefervation.

That the trial by impeachment, eftablithed by the moft anc:cn;

ufage, was upqueftionably an inftitution neceffary for the prefervation
even of the Jaws themfelves, and all the fecurities of the Govern.

ment ; but was inftituted by the fame cautious wifdom, and tem-

pered with that juft and benevolent ipirit, which fo peculiarly
F charaéterifed
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charadterifed Englifh jurifprudence. Id times when the pow.
er of the Crown and its fubordmate executive magiftrates would,
without dne check; have laid wafte all the rights of the fubjedt;

when even the Judges of the law were but teo often the fubnrdmate
engines of opprefiion, it became neceffary to provide a tribunal, where
criminals could be queftioned, whofe authority or meuns of corruption
might over-awe or feduce the ordinary courts and mimﬁers of juttice.
But though fpurred on by neceflity, the founders of the conftitution
did not forget the fafety of the criminal, ever 1 providing
for the fyperior fafety of the flate.  When they conferred an
inquifitorial jurifdiétion on one branch of the Legiflature, they recol-
le&ted the over-ruling influence and authority of {uch anaccufer, and
therefore conferred the power of judicature upon a coequal branch
of the government ; which, from being fuperior to awe or influence,
aluated by different interefts, and divided by diffimilar prejudices,
was likely to hold cven, the balance of this nnccﬁ'ary and {uperior
court of juftice,

By this mode of confidering the fubjeét (and it was {o confidered
by every writer of authority ), the trial by 1mpeachment ftood har-
monioufly confifient with the entire conftitution, and with all the
analogies of law, By this mode of coniideying it, it could alone be
reconcifed with Magna Charta; for though the party impeached
was not tried indeed by his equals, becaufe his equals were his
accufers, yet he was fiiil tried by the law of the land, (the alterna-
$ive in the wurdmﬂ' of the ﬂatute) which he could not be, if an im-
peachmcnt were not a branch of the eftzblifhed criminal juftice of
Epgland,

Befides this legal ptncecdmg by jmpeachment before the Peers of
the realm as a court of criminal law, it would appearx, from an in-
fpeftion of the ancient records of Parliament, (many of which had
been colleted by Eord Chief Juftice Hale in 2 manufcript printed
by Mr. Hargrave, but not publithed) that the Lerds anciently drew

Commoners before them, on the accufation of lndmdua[s contrary
to Magna Charta apd the varlous confirmatory ' ftatutes.  Re-
peaed complaints were made of thefe abufes by the Commons, and
at laft; they were declared to be uttﬁrly void, and were formal-
ly abolithed by ﬂ:atute (a). -The Lords huwcvcr, for {fome tune,
feemed to havc dlfregardcd the ftatute, tlll upon a prwate 1mpﬂach-
facnt of Lord Clarr:ndnn by Lord Briftol, the Houfe of Lords refer-
red the queftion to the Judges, who declarcd fuch 2 prncccr.'mﬂ* on
the actufation of an mdn1dual, to be cﬂnttary to Jaw ; j coming, as

Lord Hale expreffed it in the work alluded to, within the words
of the zgth chapter of \«Iagna Charta : Nee fuper enm ibimus, nec
.ﬁ:par ¢him ponemus (6) Frum that time an impeachment by the

- (::r) I H_r:p.f;. C. 14, ante, page 63, (a}) Miteersus D OYig.
; S Commons
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Commons was the only cafein which 2 Commoner could be fub-
je€ted, by law, to the judicature of the Peers. Affuming then an
impeachment to be a legal profecution, on the accufation of the
Commons before the Lords Houfe, could it be any longer a queftion,
by which of the two Houfes every matter which the accufed had 2
direft intereft in for his prefervation, fhould be adjudged 7 Comnion
{enle and common juftice equally revoltedata judgment affeéting the

accufed, delivered by the accufer. The court appointed to judge him
could alone decide it; and it fhould be lefr to its decifion, without

being led by =authority, influence, or fear, which were all alike
Joftile to the impartial deliberations of juftice.

If the Commons, therefore, on cxamination of the fubjedt, fhould
have reafon ro think thar, confiftently with a {eries of former judg-~
ments of the Lords’in fimilar cafes, a perfon impeached had a legal
right to be difmiffed from the impeachment by a diffolution of the
Parliment, they ought ftudioufly to forbear, by an exercife of their
own authority, to place ary perfon accufed by themfelves in 2
worfe condition before his judges, than he might fand in withour
fuch interference; and rather repair the defedt of the law by a
profpective fatute, than deprive an individual of the proteétion of
it by an ex pofl falfo refolution,

That the jurifdiftion of deciding on the caiftence or flate of the
impeachment, as it might be aifedted by the diffolution of Parliament
was a queltion equally judicial with any other which migit occur ini
the courfe of trial. The Lords might be oblived to decide ie
on the objeftion of the perfon accufed.  And it could net be con.
cerved, that the Commons had a privilege to affeét the ftate of the
prifoner in judgment. If the Lords mndeed “were, malp Jide, to
give"a judgment heftile to the validity of an impcachment, and'cnn.
trary to cftablifhed rule and cuftom ; which, in the abfence of ftature,
could alone derermine what was law ; fuch 2 proceeding would dea
ferve the moft ferious confideration, as a dangerous abufe of judicial
authority. Still the queftion of judicature would not be changed
by the poffibility of fuch a fuppofition, and it cqually remained to
be decided by precedent, what the rule of proceeding had been
which eftablifhed the law,

- Ifthe decifion then was with the Lords, it was next to be exami.
ned by what rule it ought and mighi be expefted to be decided hy
them, If the rules of decifion were not to be found in the
Lords' Journals, where were they to be fought for, and what
rule of law for the proteétion of the fubjeé could exift? And was
it to be believed, thar after the virtue and wifdom of ages had becn
exerted for the fecurity of the fubjedt againft every {pecies of arbi-
trary power and punifhment ; was it to oc belicved, that when the
probability of oppreflion in accufations of ftate, had reduced their an-
ceftors to provide {o many {ecuriries againft vexation in the couyfe of
trial, that they fhould purpofely have left, without bounds or
;imit:, an cngine of pewer, highly nceeffary indeed, but like
' | every
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. every other power not mcafurcd by law, deftruftive of ail the
happinefs and fecurity of life? That, thercfore, the Lords muft
zovern themfelves by the Judgments of their own Houfe on fimilar
occafions, and muft deal with him, if he were placed before them,
as they had dealt with others in judgment. A perfan accufed had,
by the genius of the Jaw, a right to £ome under the protelion of
technical and formal obje€tions, even when he ftood not within the
reafon of them, much more if the preteftion infifted on was
confiftent with the whele fpirit, and all the analogics, of jufa
tice. The Court of King's Bench could not enforce Mr. Wilkess
outlawry, thongh valid in every {ubftantial part, becaufe the Coua-
ty Court, where he was proclaimed and exacted, was pot.defcribed
upon the record wich the precifion fanctioned by guftom ; though i
was plain to a common reader, that it was defcribed fo a5 to be dif-
tinguithed from any other. Thefirft inclinstion of the mind oppo-
fed fuch a precedent. But the defeat of juftice in that, or any
other particular cafe, was never lamented beyond its meafure by any
wife man ; becaufe when even good judges muft thus fometimes ftand
difappointed in the juft execution of the law, from the ftriftnefs necef-
fary to the adminiftration of it, the example formed an inexorable
barrier againft the inroads of power and tyranny, in cafes where
policy and expediency might eafily be warped on the fpur of occa-
fions, to confifcate property, or to deftroy liberty and life, It was
admitted, that the power of defeating an impeachment was 2n incon-
venient znd exceptionable prerogative of the Crown ; but not more
dangerous than many other prerogatives formerly belonging to the
Kings uf England,. Whif:h In fubfequant A¢es had l]l'.'f.‘n takcn away-
But how taken away ? Not by refolutions of their inexpediency,
aéted upon till the prerogatives—were abandoned without ftature, but
by the regular courfe of legiflation ; the Commons employing the
weight of their privileges to compel confent to a new and better
rule cf aftien, a-d not deftroying the fanétions of government, or
heating down one dangerous power by the introdultion of a greater.
That the {tate of the impeachment thercfore fhould be decided’en by
the Court, where the Commons by law had lodged it; and that the
former judgments of that Court of competent jurifdition and an
acquiefeing Legiflature, conftituted the law on the fubject. By an
acquiuﬁ:ing Legiflature was meant, that when a {eries of judgments
by a court of competent Jurifdition, a forziort of a court in the faft
refort, had eftablithed any rule of decifion, every {ubjeé had a right
to the beneht of 1t i!’l judgment, while the rule remained in r:x‘if-
tence, unreverfed by the authority of Parliament; therefore,
the folution of the queftion (let it be difcuffed where it might)
depended wholly on the judgments of the Lordsin fimilar inflances, to
be collefted from their differene adls, as found in the Journals of that
Houle.

That the Reprefentatives were perfedtly independent of the peo-
ple, and were themfelves, during the legal continuance of their

Puwcl‘ﬁs
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powers, the Commbons of theland, Hence the Commons of one Par»
liament were unfettered by their predeceflors, and would never give
them credit for proceedings which had not received the fan@ion of
law, Itfollowed equally, that when the Parliament wasatan end, their
controul over the rights of the fubjedt, and their {upport of thofe rights,
were equally atan end.  That the idea of taking up an old proceed-
ing rn_fla’u guo, asithad been called, was refured by a fair defeription
of all their powers, and of the limits to which they were confined.
If a day was given for attendance, and the day arrived in a new
Parliament, the next Houfe of Commons could not a& upon it. If
the Commons tmprifoned for 2 contempt, the door of their prifon
was openedy when thofe who imprifoned were no more. If the
Commons, as a part of the Legiflature, had framed a bill, and their
meflenger was carrying it up to the Lords when the King diffolved
the Parliament-~no future Houfe could proceed upon that ftage of
the bill, but the whole was to be taken up again.  IFf fuch a bill was
m the nature of a public charge againft a culprit of ftate, as an at«
tainder, and bills of penalty, the {ame rule atrached upon it, and
the culprit (in effeét, though in a different fhape) would efcape,
unlefs the whole proceeding thonld be taken up de movo, as if it had
never been moved one ftep.  In impeachments, the Commons kad a
very peculiar characterasaccufers :—They had no judgment either to
acquit or condemn, any more than other parties who profecuted,
They had no judgment of direftion as to the mode of proceeding, or
the extent of judicial powers in the court at whofe bar they ap-
peared ; but they had a judgment of difabling at any period, by
their own difcretion, all farther fteps in that court, and could make
it wait for thelr jfas, whether the juftice which they had invoked
thould or fhould not be carried into effe&t, The Houle of
Lords fell under the fame difability, and enjoyed the fame indepen-
dencein its legiflative charadter. I its judicial, it could not impri-
fon for a day, or a minute, beyond that which clofed the Parlia.
ment ¢ and it was denied, that even in treafon, where the commit-
ment was by the Houfe of Lords upon an impeachment, the cuftody
which remalned, or the difcretion of bail upon it in the courts of law,
proved an indefinite power to extend imprifonment for the ends of
juftice beyond the duratdon of a Parliament. 'The Habeas
Corpus Aét met the cafc of high trexfon, by confidering the origi.
nal commitment, and the original caufe of it, as legal or illegal ; and

that remand, bail, or difcharge, had no reference to any fuppofed con-
treulof the Lords over their culprit, after the Parliament was at ag
end, by virtueof their inherent powers. It was afked, What imprifon.
ment reftrained Mr. Haftings, or kept him even in the kingdom ?
What penalty of bail was aguardover him, or his friends ? Ifany law-
yer would affert, that Mr. Haftings and his bail could, upon im-
:peaph;npnt for high crimes and mifdemeanors, be touched between

PYarliament
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Parliament and Parliament, by an order of the Lords? Indeed
if they could, it would follow, that anciently imprifonment would
or might have been indefinite at the mercy of the King, in all cafes
of impeachment for high crimes and mifdemeanors. If it were
faid, ¢ No, the courts may remand the culprit or not, by their
¢ difcretion, as 1t 35 admutted they can upon impeachments for
s high trealony’” to this it was anfwered, * Shew .firft the jm-
¢ pcachment upon 2 charge for high crimes and mifdemeanors,
¢ or cven the bail exifting after the Parliament, apd it would
¢« he feen what the ecourts of law had done with 1t.”  That
there was one dilemma very difiiculr, 3f not impoflible, to be folved.
If the Lords could not imprifon ar ai, or bail for a time beyond the
Parliament, upon impeachment for high crimes, and might yet pro-
ceed in flate quo at a now Parliament, the power was a mockery of
Juftice, for they had no prifener.  If thev could, on the other hand,
imprifon him till the next Parliament, they could have done it inde-
fnitely, as long as it pleafed the King to difcontinue Parliament.
Upon wriss of errory the Lords could not ftir in the next Parlia-
ment, by the common law, if the error was not reverfed or affirmed in
the former parliament ; which had extended itfelf evento the cafe of
prorogation in early times. Lord Hale had faid, in a manufcript writ-
gen with his own hand, that he was prefent when the Lords determin.
ed, that in proiopation writs of crror abated (uniefs by fpecial order
continued ), but that in 1673 it was firft otherwife determined ; affirm.
ing, however, that by diffolution of Parliament the writ of error com-
pletely abated (and he wrote before 1673), and that he had known
it fo determined. It was true, that now writs of error do not abate,
2nd that in that refpelt the order of 1678 had been affirmed by ufage 5
nut if the law was originally different, it proved the idea with great
fo ce, that “in flaty quo’’ was out of fight, evenupon writs of ervor,
and the analogy would, in that view of it, apply to impeachments.
But the analogy between them was denied, if 1t was contended, that
becaufe writs of error do not abate, impeachments could be taken up
in fatw quo. In writs of error the record remains, and fo in
impezchments 3 but in writs of error there is no evidence,
Was it meant by the term ‘¢ depending,”’ that the record was in
court, fo that Mr. Haftings might be called again to plead, or thas
the evidenge was to goon where it left off 2

Upon the topic of precedents, the firt important faét was, that
from the time impeachments oegan, down to the year 1678, not

one inftance was to be found of an impeachment continued by the
next Parliament.—It was’ prabable, that fome of the carlier im-

- peachments were clofed within the Parliament which firft adopted

them, but it thou!d be recolleéted how very fhort the continuance of
each Parliament 6fed ro be im thefe periods—It might, theyefore,

‘ be
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be faisly fuppofed that many of thofe proceedings died a’ fudden
dcath, by the King’s power in termipating the court.—Jt would z5
little be forgotten, that moft of the intervals between one Parlia-
ment and another were extremely tedious; which was a faét that
awould account for the policy of the cnuﬁltut;nn, in liberating the
viGtim from cuftady, If the other alternative fhould have been to
kecp him in prifon for an indefinite period. But the cafe was
far from relting there ; for inftances, before 1673, occur, within the
reigns of Charles the Firft and Charles the Second, wherc impeache
ments, in faft, were at an end, if not in law, afrer the Parlia-
ment was diffolved before judgment. It was however admitted that
fuch an aétual end of 2n impeachment, thus intcrrupted by an end of
the Parliament itfeif, might have arifen from the inexpediency of
carrying on the old profecution.  Yet two cafes had exifted, in which
it.fhould feem as' if the Lords and Commons had fuppofed the im-
P&achmc:_{t legally at 2n end on the diffolution of Parliament.

One of them was the cafe of the Duke of Buckingham in the fe-
cond year of Charles the Firft, when that minion was a juft objeét of
popular indignation. The Commons impeached him; pending
the impeachment the King diffolved that Parlmment, evidentiy
for the purpofe of defeating this challenge upon the juftice of the
Lords. In the mean time the King extralted the articles of im.
peachment, made them articles of an ipformation againft the Duke in
the Court of Star Chamber, and ftopped that proceeding under the
colour of being fatisficd by the evidence that he was innocent.—
This conduct was clear notice to the Commans, that the King
looked upon the pmpeachment, after a diffclution, 25 a nullity.
The next Parliament was convened jn a very little time after the
manceuvre, and we hear ne more of the impeachment, nor is any
complaint fuggefted againft the infult upon the Commons, though
in that light‘ it would have been viewed if the impeachmcnt had
been depending, Was the Duke lefs exccrated by the Commons ?
Had he corrupted them? Had the King cnflaved them ? Wers
they ignorant ? or cold in the {cent #——The Duke was more deteft-
¢d than ever; the King was at their merey, and they were as grear
men as any that ever lived,—Nothing more need be faid of

them than that, in that very year, they obrained the {econd Mazuza
{bartg of England, in the Petition of Right.

In 166¢ another snftance occurred, of Drake impeached for -
alibel. ‘The Lords direéted, that in cafe of a diffolution he thouid
he the object of profecution by the Attorney-General in the ing's
Bench.—Why :—Could not imprifonment for the interval have fati-
ated their fpleen 3 And would it nor have enfured the cufprit when
the next Parliament fhould meet ? The order for profecuting by the
ﬁtmrne}'-Gcncra] after a diflolution was illegal ; but the {ufpicion
which gave birth to 1t; appeared to have been, that he would elle

have
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have efcaped, and that ncither imprifonment of him, nor bail,
would have been legal between that Parliament and the next,
Though, prior to thefe periods, inftances were to be found of pro-
ceedings in Parliament againft criminals of ftate (not in the form
of impcachments) extended in faét from one Farliament mto the
next; yet as far as thofc obfolete precedents went, this at leaft
sppeared ¢ ft, That fpecial erders were deemed neceffaty fo to
continue the charge, which neceflity admiteed that, without fpecial
esders, it would have abated ; and, 2dly, That unlefs it appearcd
the charge was alted upon iz flatn cus after evidence heard, iy
would not reach the objeét of the refolution under debate: namcly,
the power to_go on againft Mr. Haltings juft where the Managers
had left off.—~With relpedt to the celebrated cale of Lord Danby
in 31648, it was obferved as te the charaéter of thefctimes, that every
found hiftorian had called them times of popular fury and perfecution:
Jt had been faid, ¢ ¥Ycs, butthe Lordsand Commans werc quarrelling
*“ when the Parliament began, which refolved, that impeachments
“ werg in flatw quo. It was therefore a reluétanr ¢vidence Wring
¢ from the Lords, by the public {pirit of the Comroons, in favour of
*¢ their cenftitutional rights,”  The anfwer was, that at that critical
period the Lords and Commons were united, and equally violent
againft the Popilh plot, or againft the Minifter, then diferaced ;
that Lord Shaftefbury and the malccontents of the day had for-
ced themfclves upon the Cabiner, and governed that very Come

mittee, whofe Chairman was Lord Effex; and thefe being the
attors and the views, the adt was in chara&er. It would fpeak for
itlelf; tr was full of trick—it thunned the light—and made a new
faw without reafor, precedent, or analogy. The Lords were firft
reminded of the impeachments, and what courfe did they take 3
They raterred to their Committee an enquiry of two puints
erhich were itinét ; one, as to the law refpedting the coutinynence
or abatement of appeals and writg of error, without Rpparent oc-
ealion for it ; anether, as to the falt refpe&ling the particulur ftuce
ot the impeachments which had been made in the former Parlisa
ment.  The anfwer given en the following day was perhaps
a$ curions a paffage as any upon the records of Parliament, and vi-
Ifatﬂd thf: whole pruccﬂding f:ngraftr:d upnn it, The}' 1'::1):]111:;;;{Jh tha:
from their view of a judgment by the Lords in 3673, petitions of
appeal and writs of crror were in force to be adted upon, The:{
sdd ¢as appeured by Sir Thomas Raymond’s Report #), thar the
papers containcd ‘In that jadgment of 1673 were too voluminous.
In a difiinét fentence, after Qating the impeachments to be upon
fpecial matter affigned, they gave their opinion on 2 point of faw
to which they had never been interrogated, and at one ftroke
affirmed that apinion to be, that all thofe impeachments were /3
fatr guo 3 mot in reference to the judgment of 16732, nor with 2
fingle ground of any Kind, cither ftated gr infinuated. Bozh parts

* T, Raym. 1383.
Ot
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of the Report were then adopted by the Houfe, who, it did net
appear, had ever looked at the judgment in 1673, but gave their
Committce ample credit for a candid flatement of its effeéts upon
writs of error. . Who would have entertained a doubt, upon that
. Report, that in 1673 the Lords had ]udlcmlly afirmed the law by
which writs of error were to continue after a diffolution? But
when the judgment, as it was called (which was only a refolution
of the Lords on areference to their Committee), was broughe
forward, it appeared that no queftion was put or imagined refpeét-
myg diffolution of Parliament with a reference to writs of ervor;
.the only point raifed being, Whether if prorogation had in-
tervened, thofe writs-were at an end ! If it fhould be urged thar
¢ prorogation was the fame as diffolution of Parliament in princt-
% ple,” that propofition would be refured, as well as denied to be -
faw, under the wings of Lord Hale, who died after 1673, and
before 1678 *.  In his Manufcript, that great man alludes to the
refolution of 1673, as corredting and reverfing the law of a for.
mer judgment (made by the Lords in his hearing, and'in that
. .fame Parliament), that even upon prorogation writs of error abat-
¢d. But was Lord Hale of opinion, that prorogation and a dif-
{olution of Parliament were the fame as to writs of error ? So far
from it, after feeming to adopt the decifion of 1673 as good
Jaw, he proceeds to affirm, as a point clear of doubt, that after a
- diffolution of Parliament the writ of error and petition of ap-
peal was ar an end; adding, that he had himfelf known it fo ruled,
Here then was dete€ted an infidious concealment of the fact by
thofe Lords, in 1648, as to the import of the judgment in’ x673,
and at the beft a perverted analogy between two cafes, which the
exiting law had completely diftinguithed. But the opinion
afferted in the nexe breath, by thofe Lords, as to impeachments,
could not be juftified even by that judgment, if the firft analogy be.
tween prorogation and adiffolurion had beencorredt, becaufe there was
no fair analogy between writs of errorand impeachments, aftera dif.
folution of Parliament ; oncof them containing mere points of law upon
the face of the record, the other containing anaccufation upoenfaét, In
one of them the publicaccufer, who had a difcretion tointerpofe before
judgment, wasdead, and in the other no plaintiff waschanged, but the
{ame parties appeared. In charalter with fuch a mode of declaring
or making laws as that in 1678, was the fublequent conduét of
thofe times. Nothing could be more infamous than what happened in
the cafe of many perfecuted Catholics, whom the Judges, and-
Scroggs at their head, executed, againft all the rules of law ang
principles of juftice. In charater with fuch a law, and famade, was
the courfe of impeachment againft Lord Stafford. The trial
of Lord Stafford was of extreme importance in marking what thame
was felt upon the judgment in 1678, and in what manner the exa-
mination of it was eluded. Jones, Maynard, and Winnington fay,

* Namely, 25th December 1676,
«f Thﬂ



n8 - Tt HISTORY or ?HE

* The Lords have paffed a judgment. It is too clearto be dﬁi.’?‘ut-’
 ed.- We are to fuppofe they had good reafon forit; we are tof
* fuppofe they had precedents; buc if they had none, it is propér
*¢ to make @ neW precedent ;" thatis, proper to make it; by taking
away Lord Stafford’s life, The Earl of Danby, in 1682, accufed
the Peers of blowing upon their own order, by refufing o bill
which would have cnafted it intoz law: Then came the reverfal in
168 5 of that refolution ; fo that authority againtt authority, the laf
prevails, and it was thercfore the law of the coart; that im.
peachments abated after a diffolution of TParliament. . As ts
the peried of 168, the firft year of a fhort and wicked reign, it de-
ferved all the edium which a more enlightened 2ge had thrown upon
it. The reverfal was indecent in the mede of it, partial in the objeét,
and hurried through the Houfe. But a remarkable diffin&ion
was taken by that reverfal, béetween writs of error and impeach.
ments ¢ that part of the order which related to writs of error had
been fince received as the law of the land 3 and it could be proved
that the other part refpeéting impeachments, had been recopnized
by fubfequent authorities in the Lords, without a hint of dif$
approbation by the.Commons,

‘That it was not true that the Coemimons were then comipletely en<
flaved ; Serjeant Maynard way a hoft in favour of liberty, and then
a Member of Parliament. He had been a chaﬁii:idn for the order of
1678 againft Lord Stafford; but in 1685, though in the habit of
protefting againft many encroachments, he urged not one fyllable
againft the order of reverfal, which negatived the continuance of
‘Impeachments after a diffolution of Parliament. In 16g0; the times
were excellent, and perhaps a better zra for the liberty of the fub-
jeét could not be found than ia thart identical year. Maynard was in
the Houfe of Comnons, and Somers, then Solicitor-Gencral, the
beft-and greateft man that perhaps ever breathed in England, or in
the'world. A queftion wasdireétly put by the Lords, Whether im.
peachments continued or abated, upon a diffolution? All the old
precedents were examined, and mary others which were not pro-
duced in 1673, were brought from the Tower. They were all
ftated ; not concealed as in 1698. The Committee intimated theit
fenfe of the law to be, that impeachments were at an cnd, upon o
‘view of thofc precedents; and on view of thofe precedents the
queftion of difcharging the Feers was expreflly put. It was true,
‘that pelitics had 2 fhare in the debate which that Report produced
and that the Lords had not raifed the point themfelves, but had
ftated another in their favour, It was, however, certain that a de-
‘bate argfe mpon that Report, What became of the Houfe of
Commons, when they faw the Report aflirming impeachments to
be at an end,and when they at leaft knew it had been a point in the
debate, and when there was at leaft ambiguity in the queftiony
whether the difcharge was upon that groundor the parden # They
urged nothing in favour of the order of 1678 —But what {ays the

famous
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famous Proreft againft the refolution of the Lords to difcharge the
Peers?  Was that filent upon the Report? No, it condemps the
introdu&ion of it into the dehate, but not the doftrine which it im-
ported, and imputed a defign beyond that of relieving the Pcers who
. had petitioned. That defign was explained by Burnet, as having
been to fave Lord Carmarthen, 2gainft whom his enemies had raifed
the queftion again, for the parpofle of expofing him to an old im-
peachment, which hung over his head, unlels the diffolution had
madean end toit. The enemies of that Peer were bufy againft
him inthe Commons; and it was propofed, at that very time, to
vote that, on account of the impeachments in a former Parlia-
ment, he fhould be no longer one of the King’s Cabinet Minifters.
Yer his enemies, aware of their own purpofe in the Lords, and
aware of the meafures by which irhad been met there, made no com-
plaint againft the danger, at leaft of the order in 1648, if it could
have been fuppofed that it was not then done away by the order
of 1633,

In 1717, the Earl of Oxford was made fubjelt, by a refo-
Jlution of the Lords, to an impeachment after prorogatiof; and
it was not poffible to read the diiffenting Lords in their Proteft, with-
out a neceffary inference, that the point in queftion had been,
Whether if diffolution abated. proregation had or had not a fimilar
effe&t 2 Thar queltion affumed the law of abatement as re-
fulting from diffolution, and the Lords in their Proteft never con-
troverting that law, but afurming and commending it, Expreﬂ]_d
- their fears that it might be ut..akr_:nc:d by a judgment in the
cafe of Prnrugatinn, which they reprefented as the fame thing; bur
the majority thought otherwife ; and it was impoflible to conccive
thar judgment cither fupported in argument, or in argument ar-
raigned, unlefs upon this point conceded, namely, that a diffolution of
Parliament was the termination of an impeachment. Upon this
view of the-precedents a {erious doukbt was cxprefled, at leaft whether
impeachments could be taken up iz fiafn ¢no by a new Parliament.
That if all the precedents were tivown into the fire, a fate whicl,
upon the mere charalter of the times, two of them deferved, yer
the conftitutional powers refding in both Houfes of Parliament, and
general illuftration confidered, the Heufe was adjured to be deli-
berate and wary, in examining all the materials which could en-
Ilﬂ'htEﬂ their judgment, before they athrmmed, in the form.of an
aﬂ"crte.d privilege, a judicial duty of the court, whofe jurifdiGion
they could not crlangt‘:, and whefe judgment they could nor force.

Here it was enquired whether by the terms ¢ pow dcpcndiﬁg” i
the motion, was meant that rhe impcachment was.depending in all
its forms, or, in other words, /» fat guo, as it depended before the
diffoluzion of the laft Parliament? I fo, the qlll‘:ﬁif;n feemed to
be fubftantially different from the merc confideration shether the
Impeachment abated, and muft be renovated by a particular proccls
elfewhere, not neceffary o be then deferibed, It was anfwercd,

tha*
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that with regard to the word ‘depending,” introduced in thé
motion, it was the very word ufed in the refolution fent up to
the Houfe of Lords In the cafe of the Earl of Panby, and therefore
had been thought the proper word to be ufed on the prefent occafion.
Afterthis enquiry, the arguments againft the motion were refumcd.
ft was faid to have been admitted, that there was no precedent
to be found previsus ro 1678, of an impeachment having fur-
vived a diffolution ; and therefore, not being able to eftablifh
that order on the dire®t cuftom of Parliament, recourfc had
been had to the different precedents which were collefted by the
Committee in 1673, when the queftion concerning writs of error
was before the Houfe. But befides that-none of thofe precedents
related to impeachments by the Commens, all of them which were
criminal proceedings, and not mere writs of error, were criminal ap-
peals; direftly contrary to Magna Charta and the ancient fta-
tutes ; perfifted in, even after the ftatute xft of Henry the Fourth,
chapter the 14th; and finally declared by the Lords, on reference
vo all the Judges, to be tontrary to law, in Lord Briftol’s charge
of Lord Clarendon. Such precedents thercfore, even if applicable,
could be no legal foundation for the fhort-lived orderof 1648. That
in thofe cafes, the Lordshad givena day tothe parties, in the fucceeding
-Parliament, which they had omitted in the prefent inftance, even
if they had the power to have given cne 3 by which, according to all
authorities, there was an incurable chafm in the proceedings, The
party was, without day, in courr, and Hhis bail finally difcharged
from thelr recognizances, which went only to have him before that
Parliament; Mr, Haftings therefore was not bound to appear,
nor had the Lords any procels to enforce his appearance;
—at all events none to continue the procecedings, which were dif-
continued by no day having been given.—For this Hawkins's Pleas
of the Crown, title ¢ Difcontinuance,” where al! the authorities
are colleted, was referred to.— Again, on adverting te the precedents,
it was faid that that of 1673 (founded too on the anomalous and il-
legal proceedings alluded to) declared only that writs of error cons
tinued from feflion to feflion ; and nothing farther was done on tlic
fubjeét till 1678, when the Parliament was diffolved fubfequent to
the imprifonment of the Popifh Lords under.the pretended plot,
The nation, at that time, was wrought up to a pitch of phrenzy
concerning Popery, and upon that fubjeét, neither the voice of rea-
fon nor law could be heard. The Lords and Commeons, the accufers
and judges of the Lords in the Tower, jointly examined Qates, arid
came to a refolution of the exiftence of the plot, on the fole evidence
of the perfon who could give it no exiftence but by his charge on
the prifoners, who were afterwards to be tried before the Peers g
which falt was ftated, to thew the diforder and irregularity which
prevailed throughout that particular proceeding.

That
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That on the 12th of March 1648, to give colour to the con.
tinnance of the impeachmentsy which by no refolution before that
bime had been voted to have continuance, it was moved to declare,
that writs of error {which by the refolution in 1673 had been declared
o continue from feffion to fellion) continued from Parliament to
Parliament ; and a Committee was appointed to fearch precedents.
'This was cvidently done to give colour to what followed ; for only
two days after, viz, onthe 17th of the fame March,without doing'any
thing on the firft order, it was added (as an miftrution to the Com-
mitte¢) to enquire alfo into the ftate of the impeachritents brought
up in the laft Parliament 3 and in two days afterwards, report was
made to the Houfe, that ¢‘ on perufal of the Foxrnal of the s.9th of March
1673"" (which, as had been thewn, applicd only ro the continuance
- of wtits of error from f{eflion ta feflion), and without fearch of any
other authority, or ftatement of any one principle,—that the ftate of
the impeachments brought up in the former Parliament was not al-
tered., The Lords agreeing with that report, made the order of
1678,

That order therefore was cftablithed upon no antecedent cuf-
tom of Parliament, but flood on a moft frained and forced analogir
to writs of error, which 1t was notorious never did continue from
Parliament to Parlfament till the exiftence of the order in queition,

as appearced from the authority of Lord Hale and Lord Coke, and
& decifion of all the Judges fesp. Charles 1.

To fhew that that order was made on the fpur of the occafion, the
immediate and barbarous ufe which was inade of ir, on the triel and
exccution of Vilconnt Stafford, was alluded to. Lord Nottinghams,
whofe authority had been cited for the continuance of impeach-
inents, was Spcaker of the Lords on that trial, and Lludly cotifents
ed that Lord Stafford fhould have counfel, provided they did not
ftand near enough to prompt him ; and that aged and infirm prifoner
was refufed the right of arguing the queftion, whether his impeach-
ment had not abated.  Perhaps, however, the Managers of that day
were right, when they objelted o the admiffibility of fuch argument,
the exiftence of the order of :673; but for that very reafon, if 2
good one, the argument now turned the other way, fince the re-
ver{al of that order of 168 By that of 168s. The Teverfing order
was then ftatéd, the language of which, it was contended, fhould be ata
tended to. it was not a refolution éither in the abftrad, orina
particular inftance, that impca‘ch‘mehtf; abated by the diffolution of
Parliament ; leaving the order of 1678 full flanding 2s.an exifting
refolution, which might have left future times to cite one Judga
inent 2gainft the other, as they happened to be moft confonant Yo the
apmmns of thofe who ‘adopted the one or the other in argument,

No, the order of 1685 entircly cut dewn and annihilated the former
the wordt of it being,;=

Vor. L. B ¥ Refolved,



82 "'ue HISTORY ot THE

¢ Refolved, that the order of the rgth of March 1678-9 fhali b#

¢ yeverfed and annnlied as to impeachments,”
. That if the Lords had jurifdition to make the order of 1678, they
had (urely juri{diftion to unmake it; as the firft food on noantece~
dent cuftom or rule of praftice; and therefore while the order of
1683 remained in exifience, the matter was not debateable, and the
Lords (let the Commons vote what they might) could not, without
an a€t of violence and caprice, refufc the beneflit of it to any man
ftanding before them in judgment. The queftion, therefore, was,
Whether the order of 1685 was in force? A to thag, it had
ftood on the Lords Journals from the.time it paffed, and no im.
peachment had continued from Parliament to Parliament. Perfons
impeached had been difcharged from imprifonment on the footing
of its exiftence, and under its diret authority ; and the Commons,
neither when it was paffed, nor fub{cquently acted upon, had ever
made the fmalleft objettion of any mvaﬁﬁn of their privileges, or
of the law.

Having difcuffed thc pr&ccdcnts of 1678 and 1635, 1t was
faid that the true way of {ettling their authorities, was to examine
witat was done by the Lerds ther'nfch'cs, and how they regarded them
the firft fubfequent time that the point occurred ; and, alfo to ob-
{erve how the Commons behaved on the fame occafion,

The next precedent was of the Lords Sahfbur)r and Peterborough,
‘who were Jmpcachf:d of high treafon in 168g. Parliament was
difflolved in the beginning of 168¢, and a new one met in the fame
year. In x6go thofc Lords petitioned to be difcharged from their
imprifonment, ftating the diﬁniutlun of Parlmment and alfo a
free and general pardnn. The nperatmn of the pardon was referred
to the Judges; on their anfwer, the queftion being put for their
dlfchargc from imprifonment, it pafled in the negative ; and being
then admtted to bail, they remained fubjedt to the impeachment, till
they were difcharged wholly upon the fearch of precedents, and on
theorder of 1685. 'This would be evident to whogver would look at
th{: ]uurnals, though 1t was. not eaf}f 1o fhcw it 1O twWo hundred per-
fﬂn*:, .who. had not the prc:edents, and Whn rcrufed to lnnk at them.
That oftcr the rf:..*.rﬂr of the _[ud"‘es, the matter of pardon was

eV cr,,dxfcuﬁ‘:.d 'Hr:un ut i the Lards ﬂemhled on ‘the general qut_f- .
tion.cf the contigaance uflmpeachments 5 Cqmmlttee having before
bcen pointed .to fearch precedents on “the fubjet. It appear-
Y by tﬁ;: Lorgs. Tournals of the 301;11 of ‘E‘Iarch 1699, that the Com -
_miteee, on ghqt £y npurfed % that Lhcy had cﬂ.ammed the Jour-
"¢ .nals Gfthﬂ Houfe, from then' bcﬁrnmnw in the z2th-of Henry VL.
 apd. all the ﬁrccl:ﬁt.nts of lmp:.dchments fince that time, which
¢ were in a i In the hands of the clerx, and alfo all the precedents

" breught by. Mr. Pctjt‘frem the '3 Fower, among all which .mone

* were feund to continye from one Pasliament to another, exceps
(¢ ¢}
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% the Lords whowere lately fo long in the Tower ;" —alludin gto the
i’opi[h Lords, who-wete kept there under the order of 1678, and
afterwards difcharged under the order of 1685, which annulled it.
It was upon this report, and not on the footing of pardon, that
thofe Lords were difcharged., The entry mocked zll argument .
it was only neceffary to read it, The ivords werk,

t« After confideration of \hich report; and reading the orders

© made the 19th of Mérch 1648, and the 22d of D/Iay 1683, cone
7 cerning 1mpcanhments, and long debate thereon, it was refolved,

¢ that Lords Salifbury and Peterborough fhould he difcharged from
¢ their bail ;3 and they were d1{'charﬂ'ed accnrdmgly

What farther fhewed that the pardon was no mgredif.:nt in
the difchargc, if the ftate of the proceeding were not in itfelf conclu-
five, was, that the pardon could not have deftroyed the impeach.
ment, even fuppofing the parties to be intitled to it but muft have
been pleaded before the Irords in bar to ity and ot which the Com-
mons, actording évery rule of law; ‘as well as the moft inve-
terate ctftoin and privilege in lmpc'-ichments, muft have been heard

.Nothing remained thetefore vo be faid on that cafe but the con
du& of the Commons. Their 1mpeachmcnt was putan end to;
the pnfnncr difcharged without confent, meffage, nr cmnmu-
nication’; and by a dire€t affirmance of the order of 1685, made on
the face uf the Lords Journals: yet no relolution was come to in
the Commons, nor any objeétion taken by any bud}, thouﬂh this
hiappened when the Commons were in high ﬂrcngth, and in thc
véry day {pring of the Revolution.

As an additional proof that the Lords atted on thc order
of 1685, it would appear, that a Committee to fedvch prccedcnts
had been at the fame time appointed, on the motion uf other perfons
impeached, who were alfo difcharged foon aﬁ:er, and on the
precedent of Lords™ Salifbury and Peterborough, = Such wag
the cafe of Sir Ad1m Blair, Mole, .Gray, and Ellmtt, ‘Wwho had
becn impeached about the fame time with the two Lords,. A Com-
mittee was appointed to fearch precedems, on their apphcanﬂn to
the Houfe of Lords; and after continuing on bail till the dif--
charge of Lords Salifbury and Peterborough, they were alfo libera-
tt:c‘l without communication with the Commons, and withour any
‘ I'ubfequr:nt objection or diffatisfaltion ; though all thofe proceedings
were of the moft public notoriety, and could not be unLnuwn to the
Houfe of Commons of that day.

The Dike of Leeds’s cafe in 1721, which followed. next in
order, (and whichvounld no doubrt be relicd on in favour of the con.
tinvance) it was faid, made quite the other way. After the
articles had been brought up, and towards the clofe of the fame

Parliament, the Lerds had, y meflage, reminded the Commons of
G 2 therr
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their impeachment, and told them the feflion was drawing to its
clofe. Socon zfter the Parliament was diffolved. . On the meeting
of the new one, the Lords, without any new meffage to the Com-
mons, difmiffed the articles ; entering on their Journals only, that
in the former Parliament the Duke of Leeds had been impeached,
articles brought up, and anfiver put inj but that, the Commons not
profecuting, he was difcharged, That that failure of profecution
muft have applied to the expired, Parliament ; for if the impeach-
ment had continued to the new one, a new meffage thould have been
{entbefore the articles were difmiffed for want of prolecution, accord-
ing to a privilege always infifted on by the Commons, that the Lords,
on an impeachment, can take no ftep but in their prefence. ‘The
difcharge was therefore,- becaufe the jurifdiftion of the- Lords
was at an ¢nd, and not ana& of judicature on a fubfiting im-
peachment, as the Commons never made any complaint, as they
did when Lord Somers was acquitted in their abfe:me:.

That the cafes of the Lords Somers, Oxford, and Halifax, where .
the entries were fimilar to that of the Duke of Leeds, were opea
.tethe fame obfervation. Asto the laft and only rematning precedent,
namely, that of the Earl of Oxford;in 1717, that precedent, it was
fmd effablithed, beynnd all que{hun, what citetta diffolution was then
fuppofed to have ¢n an impeachment; for if it had then been doubt-
cf much more if it had been denied, that a diffolution would de<
ﬁru}' an impeauhment, it was extr:ivagant to believe that Lord Ox.
ford cotld have been advifed ta build a petition to be difcharged on
thi intervention of 2 prorogation nnly, even if a diffolution had been,
taken to be ineffeétual; Rill more 1mprubab]e that the Lords
W uuld have fennuﬂy cntcrtamcd it, and fearched for prcccdcnts on,
the fubjedt; It was true, it was decided that the intervening
prorogation had fot términated that impeachient but thie lan guage
of the Lotds who protefted againft the decifion, demonftrated that
thitré wis biit one opinion conéerning the efed of a diffolution. For
if the Lords who voted againft the cffe&t of the prorogation, had
. founded their opinion on the dental alfo of the effeét of 4 diffolution,
the protefting Lords muft haveé feen that the vote liad beén given on
the reverfal-of the order of 16853 whereas they fay, that as theys
in oppofition to the other part of the Houfe, could f{ee no difference
betwéen a prorogation and diffolutiony they were afraid that the
vot¢ would send to weaken the order of 1685; a language perfettly
abfurd, if they had conceived that the vote had been grounded on a
reverfal of it, The language of the Proteft was therefore plainly
this, ¢ We are all agteed about the effe&t of a diffolution, which is
“ the fettled prafice; but this vote azainft the éffe® of a proroga-
¢ tion, which e cannot diftinguifh from a diffolution, may bring
¢ even that point into dcub:, rhich was not meant to be qucl'.
S tiened”

' Reference
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Reference was now made to the cafe in Carthew *, where Lord
Holt was fuppofed to have decided that impeachments were npot aba.
ted by diffolution.  That cafe, it was urged, was an application by
Lord Salifbury to the King’s Bench to be bailed before the Parlia-
ment fnm;; and he was properly told by the King’s Bench,
. that being impeached of treafon, he was not within the aét of
Habeas'Corpus, and therefore not being de jure bailable, the reft
was, of courfe, matter of difcretion. The Court, indeed, took no-
tice that commitments of the Lords continued notwithftanding a dif-
{olution of the Parliament. But the cale which would probably be
relied on for that doétrine, was Lord Stafford’s, which was while
the order in 1648 remained in force, which beat down all fubordi,
nate or collateral opinions; and befides that, the Houfe of Lords,
which alone had jurifdiction to decide upon the exiftence of the ar-
ricies, made thedecifion, on the meeting of Parliament, in the
very inftance of Lord Salifbury; and without 2 murmur from the
Commons, finally difcharged that very impeachment which had
been the fubjeét of Lord Salifbury’s application to Lord Chief Juf-
tide Holt. That Holt’s cpinion, on a collateral point too, and
where the King’s Bench had no jurifdi€tion, could never be op-
pofed to the judgment of the Houfe of Lords, which had jurifdic-
tion, and which decided the very point in rthe very inftance for
which hjs opinion might be cited,  The argument, therefore,
might be refted on the principles fer our with; the judgments
of the Court competent to decide, and an acquiefcing Legiflature;
nay, what was fironger than both, acquiclcing acculers: for, be-
{ides that it had been admitted that no impeachments before 1648
appearcd to have been continued from Parliament to Parliament, the
cale of the Duke of Buckingham, in the time of Charles the Firft,
fhewed the fenfe of the Commons themfelves on that fubjeét,
They had impeached the Dulie, who had become univerfally odi-
ous ; apprehending the lofs of their proceedings by diffolution, they
had fent a remonftrance to the King on the fubjet 5 but the Parlia-
ment was neverthelefs diffelyed. The new one met equally re-
vengefyl againft Buckingham ; yct inftead of going on with the im-
peachment, they addrefled the King to remove him from his coun-
cils, on the imputation of the crimes charged by the former articles ;
but the impeachment was never mentioned again, not even in
debate. It was worth obferving, too, that Sir Edward Coke fat in
that Parliament, who had been removed from his feat in the King’s
Bench by Buckingham, and who hed alfo made him Sheriff, to pre-
vent his returp to Parliament; yet it never occurred to that great
Jawver, with all his refentments abeut him, to confider the profecu.
toi as exifting.~—~Hence jt was contended, that the precedents all went

& Carth, 152,
.
G 3 to
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to the utter extin@ion cyen-of the articles in-the Lords Houfe ty
the diffolution of Paritament,. without the right of proceeding eves
de novo on the trial, for that in cvery. one “of the precedents the
articles had been only camed up, and no proceedings had been had
in the or:glnal Parliament. which had received thgm. I“an the
folitary order of 1673 had not declan.d that an nnpeachment it
part- proceeded upon, yemained in fatn qug, to be taken up apain
without, 2 re-commencement nf trial ; {o far frop i it, it appeared
to be worded to repel fuch a cuncluﬁnn. For though, in the very
{ame order, the Lords had declared, in the abitract, that writs of
error, on which no trial could exift at all, to-be brnkcn and divided,
gontinued from I’urhamevt to Parllamcnt yet, 111 the next l“;e
when they came to 1mpeachments, they ftudmuﬂv changcd the file,
and inftead of declaring generally that Impeachments al{o cnnt*mth{
frem Parliament to Parliament, they only refolved that the diffolu-
tion did not alter the ftate of thofc 1mpe1thmcnts brought up in the
preceding Parliament ; adeclaratmn which, as no trial had bwun 01
them, could not be brnught to bear upon the prefeut lmpeachmen...
Leaving therefore the quettion of the total abatement to reft, foy
the prcfent, upon the authority of the precedents only, though they
might be fortified b} {olid nrmclplfza of law, a much greater qua‘hnq
Jay behind, which the I'Piﬂhlllﬂn, though its meaning was avowed,
did not diftinétly e*-:prcfn- 11;.Whether, {fuppofing the amcleqthem-
f{elves did ftil] remain of record untouched by the diffolution, 7he prc-

sedings upon !bcwz callted in flatu quo ¢ a pnfltmn not nrly without
fupport from any one precedent, but repugnant 1o every prmc:plﬂ cf
Engiish juftice.

That in order to decide upon both the queftions, 7. .
_eu:her u;mn the esiftence of the impeachment at a]l after a difio-
Iutmn, or its exiftence 1 ot .;':} if 1t ftill remained, the Prum-
.}JIES of Englifh criminal law, and ﬂ'-c. rules of crlmmal trial in other
cafes, nmml be cnnﬁdcrtd hezanf the conftitutien, in pcrmmmg
the cxiffence of a Court of Im mpeachment as a Supreme Criminal
Court for hizh and estraordinary occafions, could never have i
tended thar it fhould bring all the ether laws into difrepute by an
avewed u::pm ture from their principles (—or dcprn" the bejLﬂa of
Fagland of the great proe@icn of Tnglith piffice, applicable to
every other eccafion. The usture of the trial by impeachment, de-
prived the acrufed of many advantegeswhich the law had provided fer
the faf:ty of aeccufed perfons in all other cafes; therefore the
reafonings from other proccedings wonld not clofely epplv; but
in the eblence of precedents, the univerfal {ecurities and fanétions
of juftice ought not to be farther viclated, than neceffarily and una-
vmdab} flowed from the very frame and conftitution of the Court.
Aund in confidering whether the impezchment at all continued, ov,
tf continuing, donld go on in en uninterrupted courfe, the Heutc

ought to Keep in view the goneral pr'uu:!pli:s of Englifh cri-
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sminal law and juftice, and to apply them as far as precedent and
{found anclogy would fupport the application, That itwas proper
to bring in review before the Houfe, the anxious folicitude of the
conftitution, which was but another name for the law, to protedt
perfons accufed from all vexation and eppreffion 5 provifions which
conftituted the great charalteriftic of Englith liberty, cftablithed for
ages, and which other nations were now ftruggling, through blocd
and confufion, to obtzin, An impeachment continuing, as was
propofed and infifted on, violated them all, ‘ ‘

The firlk {ccuriry was, that perfons accufed fhould be brought toa
{peedy, or-rather an immediate trial, to avoid long imprifonment,
and the anxious miferies of a doubtful condition, This was am-
ply provided for by. the Hebeas Corpus A€t ; which enabled a perfon
arrefted to call upon his accufer to bring forward his indi€tment the
firft fetlion after his impriforment, and to try him on 1t at the next;
on failure of which, he was, in the firft inftance, enriiled to bail,
and in the laft, to a final difcharge from the accufation.

Thatif fome limitation had net applied to an impeachment, by its
being a proceeding confined to a Parliament, itappeared firange that
the provifions of that fecond Maguna Charta had not been extended
to that cafe, or at leaft fome convenient limitation enadted, confiftent
with that {pecies of proceeding ; for if impeachments might continue
bzvond onc Parliament, they might continue for life, and operate to
perpetual imprifonment. The jiberty of the fubje€t would then no
longer depend on the law, but on the will of one branch of the

Legiflature.

The next great fecurity was, that the perfons appointed to try,
were to be purged from all prejudice by the challenges of
the prifoner, it was true, that the conttitution of the Court,
where tiie Judges fat by inhertance or ereation of the Crown, toa
cerrain degrec oulted that great privileges and m one Parliament,
or in the courfe of trials in gencral, its operation iu fo large a body
could not be very dangerous. DButif it could continue from Parlia.
raent to Parliament, withoye limitation, the party impeached might
comc at faft to be judged by firangers to his impeachment, and, what
was worfe, cven by his very accufers 3 who, coming up from the
othcr Houfe by fucceflion and creation, would judge upon property
and life, on their own accufation; yet without the poffibility of
challenge or objettion from the accufed. The law of England
could never mean to fubject any of its {ubjséls to fuch a horrible in-
quifition. If ar the time of the Union, the Legiflature had
thought that. ap impeachment could have had fuch continuance, it
fecemed reafonabie to fuppofe that a claufv of difqualificatton would
have been introduced, to prevent the Peers of Scotland from fitting
as judges on trials, the Acft pares of which they by no pollibility
could have heard, C
G g Thg
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The laft great rule of Englifh trial was, that the trial, once be.
gun, thould go on without alterarion or feparation, to prevept ima
preﬂinns from any fourcebut the evidence ; that the evideace thould
be given by the witnefles in prefence of the prnfegutur, the prifoner,
2nd the Court; and that the verdiét thould be given en the recent
view gnd recolle®ion of it. Here again, the frame and confti-
tution of the Court of Impeachment, to 2 certain extent, deprived
the fubje& of thofe valuable privileges. But fill, confidering it as
a trial /22 ene Parliament, the evil, though to be lamented, had its li-
mits. The profecutors were the fame ; the Court nearly fo; and the
evidence nughr, during adjournment, or even prorogatien, bc with
the 2id of notes, recollefted. But what was the cafc when the Par-
Jizment was diffolved? It could not be faid that the pendency of an
Impeachment deprived the people of the free choice of their repre-
fentatjves ; not one Member, thereiore, of the former Parliameng
might retura, by cleétion, to the new one, How, then, was fuc";
pew Houfe of Commons to proceed?

Sup pofe the former Parliament to have been diffolved Juft when
the accuﬂ:d had“made his defence, and that while the ev idence on
which his accufation refted was frefh in his own mer_nmjy, and pre-
{i eqrt to the recolleftion of the Managers and the Lords, he had refted
his whole defence on obfgrvations on that evidence, without calling
witneffes ; appealing to tne honour of the Managers for the truth
of them, as well as ro the juftice of the Hnufc—-ﬁippufe, when he
had thus finifhed, and had imprefied even the Commons thﬂmfelve..
with his innocence, the Parliament had been diffolved; hova
could fuch a trial proceed /n flatn quo?  Were the new Com-
mons to veply to the prifoner, whofe defence they had never heard ?
or was thc prifoner to make it over again, when the foundation of
it was forgotten, in order that the new Commons rmght hear it ?
And {uppofling he could do it, it would ftill be obfervations on evi-
dence which the Managers had never feen, and of which there was
na record, and which, even if recorded, would be written evidence,
contrary to the genius of Englifh law. Suppofe even an interval of
years to exift, which might often happen, beteen the giving of the
evidence by the witneffus i in cac Parliament, and the hour of delibe-
ratien and jadgment in the next; and ina cafe, too, where a judg-
ment of guilt or innocence might abfolutcly depend upon the moft
accurate recolle@ion of the preefs; in what fituation would the
Lords and Cummons fland upon fach an occafion? The Lords
who had fat from the beginning of the trizl, muft judge wholly from
the injudiciul notes of afleepy clerk, and With but a feeble recel-
Je€ion of the oral teftitnony ; and the new Lords, open to no chal-
Jenge, could judge from no other pnf’ibic fource, never havingeven
feen the witnefles who delivered . In the fame blind mane:
ner muft the Commons demand judtrmcnt againit 2 perfon whom
thc ol Commeas, w‘m hiad 2 .rf.! t}'c ¢ *1dencf:, might have acqumud
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By fuch rules of trial, who would deftroy the life of a fpar.
row, or cych pluck a feather out of his wing ? What would the
Judges, as wcjl as the Lords, fay to the cale of a Peer indifted for
murder in the King's Bench, and whofe indi€tment was broughr up
by ¢ertigrari for trial, as it myft be, into the Lords’ Houfe, 1f, pend-
ing fuch a trial, and whenthe moft important witnefs was under crofs~
examinatgion, the Farliament were diffolved ;—would the witnefs be
fet up again a twelvemonth aftepwards, to go on with wkhat he had
been faying the year before ? or would the trial begin 4r novo #
That that parc of the argument might reft on the anfwer which the
Lords and Judges would give to that judicial queftion, where the
. Commons could have no prétence of privilege; and if it were an-
{wered, that the trial fhould begin de #ovo, upon what principles
fhould a Commongr be expofed to dangers on an jmpeachment,
which could not belong to a Peery on an indiftment for the highef}
crime 3
Argument being now almoft exhaufted againf the motiox, it was,
jn gcnpral, added, thatin the lapfe of feven centuries, no criminal
trial in any Court had ever been interrupted, and taken up again 7
Slatu quoy nor had any one impeachment ever been {o continued from
one Parliament to another ; nor before that moment had fuch a pof.
tion been ever hinted at by any hiftorian, or afferted by any man liv.
ing, in or out of Parliament. The cafe of the Duke of Suffolk
was an extraordinary one to Iook to as a precedent. The no.
ble Duke had been banifhed, and his enemies, not thinking t5a¢
a {ufficient punithment, moved an impeachment in that Houfe 5 bue
it was not true that a trial had been begun in one Parliament and
contjnued in the next, While thofe proccedings, however, were go-
ing on at home, the noble Duke lay dead in France. One inherent
principle in the conftitutionavas, that the Crown commanded the
ativity and exertion of its different powers. Ia fupport of that po-
fition, the general adminiftration of juftice, andthe hardfhipattending
the difcontinuance or revival of fuits in ordinary Courtsof Judicatare,
were referred to adding, that there werc always days appointed for
putting in appearances. That the fame rule of law obtained in the
Parliament : by the King’s proclamation a feffion was to be holden
upon g particular day; and upon the authority of Lord Coke every
feflien is a new Parliament ; and new bills are ufually brought in.
That there wasa great difference between writsof error and appeals
and animpeachment ; writs of error and appealsbeing regulated by the
laws and cuftoms of the realm, modified by the ufage of Parliament ;
but an impcachment was always governed by the law of Parliament
only. That upon a diffolution, impeachments muft abate, fince a
perfon impeached was put without a day, which confequently enti.
tled him to his difcharge. That the Houfe had no pewer to revive
an illnpgacltmen?{ fnce i} was an ?cknuwlcdgcd principle, inherent
in
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m thie confiitution, that the Parliament fhopld’ dlE, and all 1ts _DT0y

_,..r:f.dm'rs derermine with its exiftence.

frwas again afked, Whether the word defiending incant depending
i flate quo 2 fer if the queftion meant that it was d:_pupﬂmu- in
f:z !z g0y Do one could hefitate ro declare that it outraged every idea
of judicizl proceeding.  So far from its oeing a prnpuﬁtmn, the
maintenance of which was effential to the privileges of the Commons
tand, it wasa doftrine which militated agan{t their privileges,
That they gave up thelr privileges n givinw up the poimt of abate
ment, ince onc of the moft effential privileges rftm, people was fecu-

sty and protediion aguinft indefinite trial, the prowraled and tee

lious trial to which the doftrine of non-abatement led. That it was
not enty abated as to the fatr ¢uso, bus ahared with refbell tothe record
qn the Houle of Lords. It could not {urcly be imagined that the laft
Haoute of Coinmons could bind the prefent by any one of s refolu.
tions-—if 1t had the right (o tv do, it mult allo have the means—it
genid not; noy could a ‘blade of grals, the property of any genticman
of fanded propertyy nor the fmalle& coin, thie property of any monied
wen, be touched by any refolution of that Houfe 5 then how could
% r:i‘uiutiuu of the Houfe hold a fubjeét cf this country bound to an-
- frem vear to year $ It may be faid, Shall a Minifter advife the
k;:.g to dilfeive the Parliament, that he might free himfelf from an
ympeachment: To this it mizht be anfiered, that pechaps the
King might be properly advifed ro diffolve the Parliament, for the
purpole of fecing whether the impeachment they had brought was
«ovntenanced by the people,  Precedents, when militatng agamft
srueh and jufiice, were to be received with jealoufy. Butthey
were,2iways to be confidered moit atrenrively, becaufe it they had
by their unifurmity, conltituted a rule of law, it was wile and
prudent that they thould not vathly be departed from. Iid they
defire oo much in requefing time to fearch for the true
rule of law, in the concurring precedents on the cafe? Thatthe
precedents were uniform and cencurring to the {upport of the argu-
ments, except in the {olitary inftasce of 1675,  1f however the pres
cedents were abfurd, yerif they had made arule of Jaw, and that rule
was eftablithtd and underftood, it was of more confequence that
the ruie of law thould be alted upon, than that that impeachment
thould be continued upon any abtiraét principle of theoretic benefit.
They fhould folemnly alter the rule by an alt of the Legiflature,
and not abet a Nide-wind proceeding, agzinft the rule fo eftablifhed.
“That the continuance of the impeachment was fartherillegal,becanfu it
was not before the Law Judges, nor profecuted by the fame accufcr
as at the outfer.  The iategrity of the canfe was violated, 1t
being an invariable ruleincriminal jurifprudence, that the Judges
and the accufers fkould be the f3me throughout. It was then afked,
Whether in the cafe of Ear) Fu-'rcrs, if 2 difficlution had taken place
it micht net have boen pleaded m par 1o judgment ! And in the
end

"t
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gnd it was averred that the Crown ought to have the right of dif-
folving, for the purpofe of abating impeachments, to fee the fenfe
. of the pEﬂple. And if the fecend Houfe of Commons thould think;
fit to revive the charges, they fhould {ee the whole cale, or other.
wife they could not confcientioufly make up their minds upon the
{ubject, It was denicd that the Lords having appointed minutes to
be taken, furnifhed thereby geod evidence for the new Houfe, ina
afmuch as the demecanour of witnefles went a confiderable way in de.
termining what degree of credit was to be given to their evidence ;
and in the end it was faid, that in civil caules the rigour of evidence
was nonfenfc, in comparifon of what it was in criminal procedure,
In sUPPORT of the motion, it wasconfidently faid, that after hav-
ing examined, with all poffible accuracy and attention, fuch pre-
fedents as werce analogous to the cale in queftion, each of them weny
decidedly in favour of the impeachment remaining 7z flatn quo.  The
grnwtl} and developement of the principle of ympeachment was tra-
ced from the reign of Edward IV. for the purpofe of ﬂmwing
that in 1ts relation ta the effeft of a diffolution, it was precifely
the fame for impeachments as for writs of error and- appeal.  Various
inftances were produced of writs of error not abating prier to 167 3y
and thenge it was concluded that the report of the Lords® Committee,
and the refolutions of the Lords atthattime, which had remained un-
queﬁiunud ever fince, were founded on precedents, and what was
clearly underftood tobe the praltice of Parliament. That the report
and refolution of 1678, refpeéting the continuance of an-impeachment
after a diffolution, were grounded upon that of 1673; becaufe both
impeachments and writs of error ftood fo friGtly connected in prin.
i‘:‘jplﬂ,' that it was impoffible to make a diftinétion betwecn them.
That the refolution of 1673 could not have becn adopted merely as
a colourable foundation for the refolution of 1678, becaufe when
the former paffed it was impoffible that the eafe to which the latter
applied, could have been forefeen ; and that when the Earl of Danby
applied to the Court of King’s Bench to be bailed afrer the diffoln-
tion of Parliament, the Court recognized the doftrine, that the
impeachment did not fall to the ground in confequence of the diffo-
iution, as the known and efiablithed law of Parliament, On the
precedent of 1683, by which the refolution, as far as it refpected
impr:achmerim, was reverfed, it was rcmarked, cthat its autho-
rity was of po avail, the Commons having been corruptly chofen
and wholly devoted ta the Court;—the principal evidence for the
profecution, Titus Qates, convifted of perjury, and confequently
incompetent ; and the refolution itfelf paffed without any examina-
tion of precedents, not generally with exprefls limitation to the par-
ticular cale. Hence it was inferred, that from the cafes of the Lords
.Saliﬂ:)ury and Peterborough, 1690, it was underftood to be the law
of Parliament, that impeachments do not abate by 1 difiolution ; and
after much delay and management, they swere at laft difcharged

by
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by a refolution firi€lly applicible to their particular cafe, and in
no refpeét affeéting the gencral queflion. Even the cafe of the
Ear] of Oxford, in the year 3717, would, as far as it proceeded,
warrant a fimilar conclufien. It behoved the Houfe to ufe the
utmoft circem{peétion, inafeertatning how far their right might be af.
fected by the doubt which appointing a Gommittee to {carch for pre.
cedents would imply, The friends of Mr. Haftings fhould re-
member that his cafe was unconnefied with the general queftion :
that if it were proper for the Houfe to procced againft him, the re.
'newal of the impeachment would be a greater hardthip than to take
ir up where it then ftood ; andthaz, arall events, nejther the lengrh
of the proof, ncr the magnitude of the crime, could, with any
fhadow of decency, be fuffered to protedt the criminal.  The Houfe
was then carneftly advifed not to put it in the power of the Crowy
to fet afide an jmpeachment by a diffolution ; or" of the Lords, to
defeat it by dclay ; which, as they might choofe on what and how
many days they would fit gach feflion of Parliament, they might be
able to do, were a diffolution not to carry it into effedt. On the
prefent occafion, 1t certainly was the duty of the Houfe of Com-
mons entirely to clear away all doubts which might have arifen con-
gerning the nature, ferce, and extent of their own privileges;
to {tamp a double certainty upon the cafc in queftion; and thus,
whilft they did honour to themitlves, toconfer onc of the moft im-
portant fervices in their power upen pofterity, The quefiion
was no lefs, than whether the right of the Commons to impeach
fhould exift ; for it was ridiculous to afirm that the Commons had the
vight to impeach, if it was coupled with a power in the Crown to
prevent the efficacy of an impeachment at any period, which might
fne the purpole of the advifers of the King, and deftroy it even in
the moment of conviétien and judgment.

That a right admitted and acquielced in for centuries, was
not to be fuppofed doubtful, becaufe fome ingenious men had
endeavoured to bring into queftion, what their ancefiors -had
agreed infor three hund ced years ; and if ferced analogics and fc:f:p..
tical arguments, from vague and unfupported theories, were to be,
?hﬂ grounds of ﬂppmntmg Committeecs of Enqu:ry Iinto the privi-
leges of the Commaons, there was no right {o effablithed but might be
calied in quefiion, and no privilege, however neceffary, but mighs
be difputed. Not a linein the Journals of the Cumman; could
]uP'IF} even a doubt; and if doubts were to be raifed by inveftiga-
tion of the Lords Journals, no Membcr of that Houfe would loolt
into thofe Journals for the privileges of the Commens, nor
atk the opinion of a Houfe of Peers upon, the extent of the
Commons powers. LThey alone were cowmpctent to declare
their own privileges; and there was an cnd of the power of im-
peachment welelf, if they were to mquin. of the Lords what were

s jimits, and calmly fubm: L that 1*nnerhant privilige to their fele
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determination.  In this view of the fubjeét, it was idle to
fzarch for precedents, becaufe the principle was a matter of daily
praftice ; for three yearsthe Houfe had gone on with the trial, from
feffion to feffion, from prorogation to prorogation; and rhat in
principle and in law, there was no difference berween diffolution
and prorogation, between a new feflion and a2 new Parliament.
It had been admitted that the courfe of decifions of a compe-
tent court were fufnctent to form the law 5 though it could never
we admitted that any decifion of the Houfe of Lords could
make the law, ‘Their decifions, confifient with principle, were the
beft evidence of the law, which the Houfe could not make by its re-
folutions, ‘That very principle, bBowever, proved the impeach-
ment did not abate ; for no courfe of decifions, not even onc autho-
rityy could be prudu‘ccd for 1ts abating, but the miferable decifion of
the year 1685, which was to be raked from the athes in which it had
lain ever fince it had pafled, defpied and forgotten by the very men
who made it ; conraminated and difgraced by the miferable circum-
ftances svhich gave it birth, and the difgraceful times in which it
happened. T hat the queftion had bcen attempted to be reafoned,
upon principle, upon analogy, and upon direst authority. Itwaston
obvioustharthe Miniffer who committedacrime deferving of impeachw
ment, would be the firft to give himfelf indemnity, by the commiffion
of afrefh crime. With regard to analegy, the foundation of analogical
reafoning confifted in proving the admifhion of a principle in one in-
ftance, and drawing from thence an argument, that in fimilar pro-
ccedings, and in like cafes, the fame principle ought to be admiited.
Burt it was remarkable that in all the analogies introduced into the de-
bate, much care had been taken to fly from analogies ro other judicial
proceedings in the Houfe of Peers, and to apply to fuppofed ana-
logies drawn from other courts, and other proceedings founded up-
on other principles, and flanding in circumftances entircly differens
and ditinét from thofe in which the two Honfés ftood with regard
to any proceeding before the Houle of Lords in its judicial capacity,
Among other analogics, bills of attainder and other legiflative pro.
geedings had been alluded to, which were unquefiionably abated
and defiroyed by a diffolution, But if there was any analogy
between the two calls, the objetion to theargment was, that it prov,
¢dtoo much, Unfortupately, bills of attainder, like other legiflative
proceedings, ended with a feffion, and were deftroyed by a prorogae
tion, equally asby a diffelution, Where had the gnalogy lain for four
vears? Had the friends of Mr. Haftings bepn o negligent as nog
to remarik the fimilarity between impeachments and bills of attaindep
till then? Orif they bad remarked ir, why did they not come for,
ward with the analogy three years ago, convey the Knowledge tg
fhﬂ Houfe, and inform them that they were profecuting Mr, Haft.
10gs without any authority, becault impeachiments were like bills of
attzindery; and ended; 43 they did, with the feflion of parliament in

whigk
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which they tommenced? That'it nkver had been doubted withia
thofe walls, that impeachmients continued from Parliament to Par.
liament. In truth it could hardly be faid with fairnefs, that ic had
ever been doubted any wherk, Before the queftion was agiras
ted with any party view, in the cdfe of the Popith Lords, the great
Lord Nottingliam, 4 man eminently learned, to Whom the profef-
fion of the latv owed as much as to any man ; who had dosie more
to form and improve one bradch of our law than all who had fuc-
ceeded him ;—that great Judge, In declaring the caufes of holding
the Parliament, 4nd {peaking for the Crown itfelf; had folémnly
and deliberately been of opinion; that a diffelution made o altéra-
tion on an impeachment. Upon the meeting of Parliament i the
yvear after the Popifh Lords were impeached, addrefling himfelf to
the Commons, he informed them that the King had, during the
diffolution of Parliament, been applied to; to liberate thofc Lords ; bus
that he had thought it right to referve them for juftice, and de.
fired the Cominons to proceed-{peedily with their trials, that they
aiight not f{uffer the miferies of indefinite confinement. Befors
he had direfted the Commons to'proceed upon the trials, he muft
have becn of opinion that the trials were in exiftence. When the
queftion came afterwards in the next feflion to be agitated, it was
folemuly {ettled by the refolution of 1678, that the ftate of impeachs
ments was net affeCted by diffolution of Farliament; not upen the
fpur of tlie occafion, Blt upon mature deliberation and enquiry ;
ipon following up the principie which was firmly eftablithed i
the vear 1673, and which never fince had been controverred,
Much abufe had been thrown on the tinies about the year 1678:
It was true they were times of much ferment, but it was to the
fermenting of the great {pirit of liberty- at that time, that we
owed our very exiftence, €ven the meeting .in that - Houfe
then to difcufs that queftion, That fome exceffes might have
becn practifed, could not be denied; and the particular “ex:
tfience of the Popith plot might be a chimera, But the fear
of popery, and terror for the lofs of liberty, were not at that
time 1deal fears. It was to the {pirit -of our anceftors then, and
to the principles which they fuceefstully maintained, that this coun<
try owed the Revolution, and the exiftence of e prefent family
upon the throne of the kingdom. Let thofe times be what
they might, the refolution-in queftion was not tainted by any
thing which might be bad in them. It had nothing to do with rhe
Popith plot. The queftion was agitated in the impeachment of Lord
Danby, impeached for crimes totally diftinét from the plot, and
decided by a Houfe of Lords, cerr2inly not particularly inimical
to that Minifter, -After that period the queftion came againto
be‘mentioned in the Houfe of Commons. In one of the conferen<
ces with regard to Lord Danby, the Managers, among other things;
reported, that one of the Lords had put the Commons in mind that
' they
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they had gained rwo great points in that Parliament, viz, that im-

peachments continued from Purliement to Parliament, andthat the

impeached Lord muft withdraw. The Managers, forthe Commons
replied, thar thofe points were agrecable.to the ancient law and
rule of Parliament. The propricty and truth of that anfwer was
not at the time qucftioned 0y any man. No onc therefore could

doubt what he found above onc hundred years ago declared by grear
and able men, and admitied by the whole Houfe of Commons, to be
the ancient Jaw and ufage of Parllament, Upon that Jaw; Lord
Stafford was tricd and exceuted ; and in his cafc it was folemnly de.
cided. Much had been faid with regard to that trial, namely,
that tlie wirnefics were pcrj ll[’ﬂﬂ, and that UHfOFtUIl&EE Hﬂblﬁ'ﬂlall had
a hard fate. But if the witnefles were believed, the conviftion wvas
jult; the orher circumitances of the trial, and the mode in which ir
was conduéted, vwere little liable to objeftion. The form of
condudling a trial, the principles which direéted it, the queltions of
law which arofc in the courfe of ir, were nut to be fet afide becaufe
the witne{les happened to be perjured, or even becaufe an innocens
man had loft ks life by their being believed.  Thatabout the period
when thofe thingﬁ paﬂ]:d 1 Purliamcnt, the qﬂﬂﬁiﬂn had more thae
once occurred in Weftminfter Hall, where it was equally admitred
as law, that impeachments continued netwithftanding a diffolurion.
Lord Danby and the Popifls Lords had applied to be bailed ; if an
idea had prevailed of the abatement of theimpeachment, theic apyli-
cation ought to have been to be difcharged. But the Cour
would not even bail them, till Jefferies was made Chief Jufiice,
Bailing was an affirmance of the commitment, and therefore a dire&
authority thar the impeachment {ubfifted. Upon looking inro the .
cafe of Fitzharris, there wus ground to, fay, that the quefison had
becn {olemnly determined by all the Judges of England, Fitzhare
ris had been generally impeached by the Commons of high treafon ;
no articles were prefented againdt him; Parliament was diffclved.
He was afterwards indicted for a fpecial treafon under an alt of
Charles the Second; he pleaded that he was impeached. In the
courfe of the difcuflion of the plea, his Counf{el often endeavoured to
arguc that impeachments contimued from Parliament to Parliament.
Had the Jaw been clearly otherwife, it would have beon eafy to have
told them, * What fignifics all this argument ? The impeachment i3
* gone ' Sofar fromit, the Chief Juftice fudioufly avoided that,
queftion ; and when they were prefling to argue ity fopped themby

telling them, that the only queftion before the Coure upon the plez
was, Whether a general Impeachment for treafon could be

pleaded in bar of an indiftment for the particular treafon fec

forth? I the courfe of the trial, one of the Counfel for

Fitzharris -infifted that it had been, after the diffolutien of
Parliament, folemuly refolved by all the Judges, that the King
couid not proceed upon the mditments againft the _Puyiﬂ_; Lords on

| accelnt
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actount of the impeachments which were then depending againft
them : the chief anfiver made by the tHen Attorrey-General was,
that that was an extra-judicial opinjon.—T'hough that opinion
was extra-judicial, ftill it had all the weight of an opinion of the
twelve Judges; an opinion which they could not have fermred
if they had not thbught lmpeachmeuts did not abate, and thar
a diffolution of Parlzament had no effet Whataver upon the ftare

of an impeachment,

After all this, it might have been thought that the point
was clear; but in the firft day of the firft Parliament of James the
Sccond, in the moment of f'efvility and adulation, the Houfe of
Lords theught proper to reverfe the order of ¥678, fo far as related
to impeachments, and next day to difcharge the Popith Lords. If
ever there was a time dangereus to the [iberties of this country, it
was that period : a weak and bigoted Prince upon the throne; a
packed and garbled Houfe of Commons almoft named by the Crown,
in confequence of the violent and arbitrary deftruétion of the char-
ters of the different corporations ; and a people broken-hearred and
glmoft worn down in their repeated ftruggles with the Crowns
added to all which, had the Houfe of Commons been diﬂ'crenrly
formed from what it was, to proceed with the profecution was im-
poffible. The principal witnefles were convicted of perjury ; yet in
. fuch a time, and under fuch circumftances, even the then Houfe
of Peers was athamed to declare the refolution of 1648 not to be law.
On the very day in which that minifter of wickednefs Jefferies
took his feat as a Peer, it was reverfed, without putting any decla-
ration in its place, without enquiry, without examination, without
the knowledge of the Commons, and without daring to look in the
face the very refolution which was attempted to be reverfed ; the
Protelt exprefly ftating, that it was not even allowed 1o be read,
through repeaiedly called for.  That fuch a precedent, at {fuch a time,
and under fuch circumftances, was now gravelv contended to be
fufficient to overturn fettied law, deftroy every principle, and tram-
ple upon the privileges of the Commons. But had even that cafe
been regarded and followed ? The very man who made 1t deferted it.
It had ferved his purpofe, and was laid by for ever. Not many years
aftcrwards, in 16388-9, Lords Salifbury and Peterborough were im-
peached 5 and after the diffolution they appliedito the Xing’s Bench
tobe bailed. Lord Holt was then Chief Jufticc, aman of as great and
reipe&able charater as ever fat upon the bench, but certainly not

remarkable for his great refpedt for the privileges of the two Houfes
of Parliament. He was the friend, and had been the Counfel of

T.ord Danby. In his cafe he had had opportunity to confider the
nature of impeachments; that very queﬁmn muft therefore have
been before him, and he could not be ignorant of the refolution of

Iéajr
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&385,-*which had' liberated his client, Yet ﬁéitﬁqi' the Lords ap-
plying to be bailed; nor the Couire in cefufing to bail them, take the
leaft notice of thdt order. Upon the aiithority of the cafe of Lord
Stafford, ¢which certaiiily was hot Yaw if the order of 1685 was
fuppofed o have had any opetation) the Chicf Juftice and all tha
Judges refufed tobail them; ckprefsly grounding their judgment;
and refting their opinioh, on ‘what Had been dettrmined at that
trial, 28 having fettled and fixed the law upoft the pointi Had ci-
thet the Lords themfelves, of the Judges; an idea thit the res
folution of 1633 had aliered the law, would the one have totally
forgotteh it their applicition to the court; aitd the other totally
hegleCted’ in their judgment; 4 folemn determinatioll miade only
foirr yedis befote, and within the pofitive knmﬂedgb of both the
partics and the Judges? Ugon the meeting of barliament thofé
Lords applied to the Hotife of Peers, whoj indeed, did dppoint 4
Committée to fearth precedents, dnd did attempt to involve their
cafe with that general queftion; bat with that 'qaeftion their café
had nothing to do, An aft of genetal pardon had piffed. A
queftion was put to the Judges, whether their cafe fell within it
‘The Judges were of opinion, that if the offencet were committed
under certain circumftances; they were Wwithin ihie aét{ and on
h fubfequent day they ivere difcharged: It was impoffible to read
the Proteft, and not o fee thiar the parden was the ground of the
diftharge. The Protelt ftates the proceeding to be exirz-judicial
and without proper parties; compléius that the’Commons were fiot
heard, dnd that even the Houfe had not been attended with pre-
cedents of the effe€t of pardoen, Nothing coiild be more ridiculous
than fuch a Protefty if the Liords had been dithdrged; becaufe the
dmpeachment wagat an end. To have hedrd the €ommons ould
have been impoffible, o proceeding being in exiftence; To have
enquired dbout pardons muft havc been idle, becaufe the Lorde
were difcharged ond fepardte and diftin@ ground, Buthad the prea
cedent been followed fince # The {ame petfon who lad been im=
peached as Barlof Danby, wasin 1695 impeached as Duke of Leeds
he lay under impeachment for five years, and through feveral
Parliatirents. How did it happen that he hever claimed the bene-
fit of the vefolution of 163¢ 7 Afterfive years and three diffolutions;
the Houfe of Lords took up his cafe, bur did not declare that it
had long been atan end. They alted upon it as 2 peidiig pro-
ceeding; and difmiffed it; ¢ the Comnons A0t profeeuting &' Which
Was a direét authogity in the prefent cafe. About the fame period
(ibrthe year 1joz)-Eord Halr had again occaﬁﬂp to cohfider the
ke of Impeachaments; in deciding the cafe of Peters dnd Bens
Ring, r;puri:t:a iti izth Mod. Rep.604-~in whith he declared, zbat in:-
prackments upon which fome proceedings bad been bad,andParliament difs
ddyed, might be continned in a fubfecusns Parliaments Mit. Juflice

¥ou K H Foftes
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Fofter exprefsly ftates the cafe of Lord Salifbury, as grounded on
the at of general pardon s and reafons from-it in 2 mwanner which
it was 1mpoffible he fhould have done, if he had been of opinion
that his impuachn}ﬂnt had been ended by' a t:ﬁﬁ:tlllllltil:m.'J To all
thefe authorities, parliamentary and legal, nothing was oppofed but
the proceedings in 1683, That anattempt had been made to argue
fomething from the Proteft in the <afe of Lord Oxbord, in the
year 1717, urging that it .muft have been admitted in the debate,
that diffolution would abate an impeachment. No fuch admiffien
could be gathered from the Proteft. It was true that It had been
afferted by the Minority, who, from their own affertion, &rgued that
a prorogation would cqually abate it. That that Proteft ftated as a
fact a matter notorioufly untrue, wiz. That diffolution and proros
gation equally put an end to judicial, as to legiflauve,, procecds
ings. Every one knew. thar judicial proceedings in the Houfe of
Lords abate neither by the one nor the other. But if any thing
to the prefent argument was to be drawn from that Protet, it
was, that both fides of the Honfe were agreed that there was no
difference berween diffolution and prorogation ; if o, as a proroga-
tion did not put an end to an impeachment, neither did a diffo-
ation. |

It had been faid that writs of error and other judicial .proceed-
ings had, till the year 1673, conftantly abated by a diffolution, and
that impeachments muft do fo too, -At that very time it was equal-
ly beld, thar prorogation abated a writ of error; how then came it
that impeachments continued from feflion to feffion ¢ If the fact
were true, it ivould prove that impeachments did not in former
times abate, when writs of error did; or if it were admitted that
the analogy was well founded, it would prove that when it came to
be held-that writs of error did not abate bly diffolution, it oughe
equally to have been held fo as to impeachinents. The . pofition
that writs of error 4nd appeals in ancient times abated by a.diffolus
tion, was not however well founded. The order of 1673 was not
the refult of the arbitrary will of the Houfe of Lords, but the
confequence of an inveftigition into what was the ancient courfe
of proceeding in that Houfe ;” and whocver i‘v_ﬂigld look at the
cafes quoted in the Report preceding the order of 1673, or would
cxamine the numerous cafcs to be found in Lord Hale's book,
or the rolls of Parliament, would féethat the ancient courfe was
to prefent a petition complaining ' of ‘an" erroneous judgrhent, in
confequence of which a fZire facias iffued returnable at the next
Parliament. So far was the PI’ﬂEEEéing from "ﬁbatin‘g; ‘that in
the ordinary and regular courfe, ‘the ‘party wés not compelled 10
appear and hear the errors till the next Parliamient§ which Pririci.'.
ple was not confined to proceedings in error ‘aloney but exrended its
felf to every judicial procecding before the Houfe of Lords, a3
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fwas evident froma bare infpection of the Report in the year 1673.
That there was a cafe in Levinz Leports #, (17th Chatles II.)
where ir was exprefsly declared, that writs Gf error, and Jfiire facias
thereon, did not abatc by prorogation. About the middle of the
reign of _fame& the Firft, a practice began, which became more
frequent in the time of Charles the Second, of making writs of
error returnable immediately, and making orders of the Houle of
Lords for their hearing from time to time, It was then avgued,
that as thofe writs, and the appearance of the partics, were fupported
by orders of the Houfe of Lords, and as all orders fell with a diffo-
lution or prorogation, that the writs of crror were at an end. In
confequence of this reafoningy the Courts of Law held the writ
to be abated; bur fo far were they from making any diftinétion
between diffolution and prorogation, that all the cafes which held
thofe proceedings abated by a diffolution, were grounded on the cafe of
Gonfalove and Heydon, which was the cafe of a diffolution, So far
thole cafes were an authority to prove that there was no diftinétion
between prorogation and diffolution, as to judicial proceedings. That
when the Houfe of Lords found the courts below proceeding in this
courfe, they werc driven to inveftigatc the fubject; the confe.
quence was, the-order of 16733 which order, it was true, extended
only to prorogation ; but the principle extended equally to diffolution,
and was accordingly applied to that cafey in the year 1678, Thofe
orders again brought the law back to its ancient principle, and judi-
cia) proceedings in Parliament have ever fince, as they had done in
ancient ttmes, continued undifturbed by a diffolution. The court in
which they are, continues the {fame; the time of its mecting is
fixed toa certain day by prorogation, to an uncertain one by a diffo-
lution ; but the court, the judges, and all the proccedings, remain
untouched and unaltered. That there was no diftin€tion in
Jaw between diffolution and prorogation. Lord Coke exprefsly
lays, that every ncw felfion is a new Parliament; and in that he has
been followed, without countradi€iion or difpute, by evary lawyer
who has fucceeded him. So far, thercfore, as analopy to other ju-
dicial pmceedmgs in the Houle of Lords could apply, that analogy
was clearly in favour of the motion. That the prefent cafe had
been attempted to be compared to abatemcents ar common Jaw by
the death of the King; but in order to flll]POrI that reafoning,
recourfe muft firt be had to ficlion, and then to analogy,

There was no pmﬁble refemblance berween the death of the'
King and the diffolution of Parliament; and even if there were,
it was unfair to reafon from i, Abatemcnt of judicial procecd.
mgs by demife of the Crown, was an annmaluu; prm:t.edmg,
the general rule being, that the King never died, arnd from thas

* Pritchard’s cafe, 1. Lev, 163,
R 2 it
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it was an exception : the argument, therefore, ought to be drawn
from the rule and not from the exception. Every perfon knew that
in early times, the profits of courts of juftice formed a confideras
ble part of the royal revenue; to increafe which wasequally the objeéd
of the King, and the Judges ; and the doflrine of abatentent was encou-
raged and extended, even contrary to other principles, ‘Butadmitting
that thofe cafes were not anomalous, and that fome analogy might be
drawn, ftill the argument was equally defeftive. The idea upon
which fuits abated by the death of the King, wasa notion of perfonal
truft and confidence granted by the King to particular judges ; the
diffolution of Parliament, or the calling of another, neither gave nor
entrufted any perfonal confidence whatever, It had been faid that
Commiflioners of oyer and terminer, and the like, abated alfo by the
dzath of the King, and that their proceedings were atr an end by
whatever defiroyed their commiffion.  “There was in thofe cafes,
however, not only the notion of perfonal confidence from the perfon
of the Crown, but alfo the very authority of the judges was con-
ferved, created, and limited, by the commiifion itfelf. There was
no anzlogy between a commiffion conferring a fpecial authority,
and a writ calling an exifting inherent authority into exercife,
Calling 2 Parliament conferred no authority; diffolving ic took
away none; the rights and powers of the peerage exifted inde.
pendent of the Crown and uts powers, and when called intg
action, naturally returned to their former ftate, The calling of 2
Pacliament. was nothing more than appoeinting a time for the high
Court of Pecrs to meet, without having the lealt operation upoa
1ts procetdings,

Confideridg the matter fhortly upon principle, it was difficule
to believe that to be law, which appeared fo totally deftruétive
of the neceffary powers of the Houfe of Commons, Impeachments
were ¢of no ufe, if they might be ftopped at the pleafure of the
perfon accufed. They were naturally direfted aganft Minifters, and
mey often in the pofetlion of power. Could it be doubted, that he
who had {0 advi{ed the Crown to mifule its authuﬁty as to deferve
an impeachment, would hefitate in advifing a diffolution to fave him-
felf 2 Would he who had rifked every thing in the commiffion of
ont crime, doubt about the commiflion of another, to give himfclf
fecurity from the confcquences of his former one? There was
no period of an impeachment in which it might not be done ¢ the eri-
minal might take che chance of an acquittal, and finding that hkely
to fail him, fave himfeclf by this mode, It was faid he mighe
be impeached again, at lcaft; the dofirine however went 1o
throw open his prifon-doors and ro elude juftice. Was it a thing
unknown in the Hiftory of England, for a Minifter to fly from
the venceance of Parliament? Was it nothing that the means of
efcape were putin his power? But fuppofe he did not fly, did he

wot Feturn to the new Parljament with the fame weapon in his hand,
to
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to defeat and eludc the juftice of his country? The length of the
preﬁ:ntTria'I had been complained of; but that lengthwould be doubled,
if it was held that the proceedings abated, unlefs it was alfo held
that 2 criminal was to efcape merely becaule it had been found ne-
ceffary to diffolve the Parliament 5 or becaufe a crime happened to be
committed near the period when by law it would expire.

That the decifion involvedin it confiderations of the firft magni-
tude. The rightsand privileges of Parliament were concerned,which
muft remain ever inviolably facred, or our valuable and excellent
Conftitution be {ubverted and deftroyed.  Precedents 'had been
confulted with laborious induftry; but thofe adduced in favour
of impeachments abating on a diffolution of Parliament, were in
number fo few, and of fuch queftionable authority, as clearly to
evince the imbecility of the pofition. Indeed if there were precedents
which clearly eftablithed the poinr, they might be called upon to -
bow in filence to the authority, but fhould lofe no time in pro-
viding' fome remedy againft a practice, whofe téudency was
hoftile to the privileges of the. Houfe, and deftruive of the liber-

‘ties of the country. The authority of {uch precedents no one
‘wpould fay ought to be relied on, in preference to that of the
fundameatal principles of the Conftitution. But there exifted no
“evidence of fuch a uniform rule of parliamentary pra&ice. From
a difpaffionate review of the different precedents, it was afferted with
confidence, and the fequel, it was trufted, would abundantly juftify
the aflertion, that impeachments did continue /n flatw gyo from Par.
liament to Parliament, notwithftanding the precedents {o much in.
§ited upon in fupport of an adatement of fuch proceedings by a diffolu.
tion. Cales perfeétly in point might be adduced from the reigns of
Richard the Sccond, and others ;3 but it would be fufficient to infifk
on the cafe of the Duke of Suffolk, in the reign of Henry the, Sixth,
which indifputably proved that Impeachments continned from ong
Parliament to another, By the refolution of the Lords in 1673, writs
of errorand petitions of appeal, were made to continue fromParliament
to Parliament; but it had been contended, fince no mention was
made of impeactments in that refolution, that a diffolution of Parlia-
- ment operated as an abarement of fuch proceedings. The very
oppofite conclufion was deducible from the Report of the Committee;
which exprefsly ftated, that awrits of error, petstions of appeal, and
piber bufingffes of a pudicial nature, ought not to be narrowed in their
difcuffion, but o extend from Parliament to Parliamgznp. Impeach-
ments, therefore, as judicial proceedings, did not neceflarily adate
by a diffolutjon, In the order of 1678, impeachments were ex-
prefsly mentioned, in common with writs of error and petitions of
sppeal, to continue from one Parliament to another. To that pre-
cedent, hm::'ever clear and decifive, objeétions had been taken to in-

validate its authority, Firft, it was afirmed to have been a very

H 3 pres
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jz*fc:p:que prucccdmg ‘How could that objeflion apply? Did
it refer to any new matter not included in the former refolition of
1673 ¥ Clearly not. That order was only a dedution from the
prmmples already laid down 1n the former decifion ; it could nox
‘then be a precipitate meafure.  But the critical 1p.lmﬁ‘tun: of affairs,
during the ferment of party viclence 2nd of civil contention, might
probably, it was faid, contribute materially to that refolution, which
authorized the gontinuance of impeachinents. That objeétion, too,
muft vanith the moment the circumftances of the times, when the
decifion in queftion took place, were contrafted with thofe of the
{ubfequent period, when it was refcmded In 1648, the prnceadmgs
of the Lords were not influenced by any pamcular r¢ference to
“fome matter then depending ; it was a genergl order, that writs of
error, petitions of appeal, and impeachments, fhould furvive a dif.
folution of parliament. Nor was that meafyre*the prudu@:mn of
any party violence oy animofity ; it was an unapimous decifion, found-
‘ed on the refolution of 1673, to {erve as.a flanding precedent for the
condué of future 1mpcac.hmﬁnts‘ But what was the cafe uf the re-
verfal of that decifion in 1635, fo much depended on as a prece-
dent in favour of the abatemient of impeachment by diffolution >
Was it not at the xra when James the Second, a bigoted ind Po.
pith Prince, had afcended the Throne; when the Parliament was
obfequioufly devored to the will of the monarch ; when the facrifice
of principle was required to be made, by the preludlcﬂs of the
times ; when certain Popifh Lords were about to be i'nlﬂmnl}r m-
pcached who weré the fuppnfed favourites of the King ? * Under
{fuch r:lrcumfiances, what was the conduét of Parliament 3’ Thm
might think compliance was better. than - refiftance at fuch a
Pﬁrmﬂ and therefore determined, prnbably with the beft intentione.
to rid themfelves of theimpeachments in contemplation, by refcinding
the order of 1678, The profeffed objet of that reverfal, then,
was to fcreen the noblemen in queftion from the mlp::ndlng danger
of impeachment. Againft which of the decifions did the nbjt‘:ﬁl{m
taken from the circumftances of the times apply moft forcibly ; 1o
the order of 1678, or to ut§ reverfal m 16832 Unquettionably tq
the latter.-——The next nbje&inn to the order of 1678 was taken
from the cafe of Lord Stafford. - How-could that inftance invalidate
the authority of the precedent in queftion ? Becaufe it afforded an

opportunity of appualmg' to the paﬂiuns ; — that, from an eloquent
and p‘&_thcrlc dt:fi:rlpuun of the trial, convilion, and execution of that
unfurtunate nﬂbleman*, the Cummlttcc mlght infer the 111J uiftice of
the principle of centinuing lmpcachmcnts. Was' that a lcgitimate
and conclufive argument ? Would not fuch reafoning prove adverfc to
the caufe atrempted to be eftablifhed ? For, admitting the Parliamcntm
that inftance to have aéted improperly by continuing an impeachment,
might not another Parliament be equally culpable in difpenfing with

the
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the continnance of fuch a procceding?  Suppofe a delinquent
impeached,’ the charges of crimination gone through, and a diffo-
lurion of Parliament to take-place ; would it not prove the extremi.
ty. of injuftice to ftay the proceedings in fuch a cafe, by which the
defendant wonld be precluded from entering on-his defence, and
judgment of crimination or acquittal could not pafs without a re«
. newal of the proceedings de nov2#  His innocence or guilt muft re.
main a {ubje€t of much doubt and fufpicion, Would it not theree
fore be infinitely more expedient and proper, for the honour and re
putation of both parties, that :fuch proceedings, conduéted by one
Parliament, fhould be refumed in fatu guo by angther? Upon fuch
2 liberal principle the accufer would have every fair opportunity-of
making good -his charge; and the accufed have. equal liberty
to eftablith his défence. ~ Nothing fhort of that ‘procedure could
deferve the name of public juftice. What, becaufe the fate of one
nobleman, from the continuance of impeachment, was fuppofcd
hard and oppreflive, did it therefore follow that the exercife of
fuch a privilege of the Commons, in every inftance, would be attende
ed with the fame noxious confequences? If the abufe of an inftitye
tion was a valid argument of its inutility, the objeltion might ap-
ply ; otherwife pathetle expoftulation would go for nothing 3 for in
deciding upon the merit of a dry precedent, our paffions otight not
to interfere’ with our judicial deliberations. The validity-of the or-

der of 1678 ftood therefore unimpeached; a precedent which neu:her
¢loguence nor fophiftry could poffibly invalidate,

That thé cafe of Lords Salifbury and Peterborough, adduced as a
precedent in favour of an abdatement of impeachment by diffolution,
was equally unfortunate ; for there did not appear from the proceed.
ings, any reference whatever, either to the order of 1685, or to any
former decifion on the fubjet. Nor did the impeachment of Sir
Adam Blair and others apply. And as to the impeachment of
Lord Danby, there could not remain a doubt as to the fentiments
then entertained by Parliament ; fince he was clearly difmiffed, be-
caufe the Commons had declined the profecution, Three diffolu.
tions of Parliament had obtained, before he was difcharged. It was
evident, if a diffolution operated as an abatement, Lord Danby
would have been difmiffed on the firft diffojution ; npay, he
would have been, upon that principle, difcharged of courfe. But
the cafe was quite otherwife; for Parliament was repeatédly dif-

{olved, and Lord Danby as often detained ; until at length, the
Cemmens declining to profecute, he was dlfeharged fo that that
1mpeaehment abated by the aét of the Commons, and rot by the
operation of a diffolution, In the cafes of Lords Somers, Halifax,
Portland, and thc Duke of Leeds, the impeachments abated in
the fame manner; the Commons not profecuting, the parties were

difcharged, On which fide did the weight of evidence from prece-
H 4 dents

e
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dents preponderate? Did- not the fcale fairly incline in favour of
the continuance of impeachments from Parliament to Parliament?
The right to profecute an. impeachment until judgment was-op-
gained, was clear, unequivocal, and 111«.’111'11111:.':&:'1t:',I CYEN. fmm the
authmty of thofe precedents, . .

- Parlianignt, it was urged, exercifed two pgwers, leglﬂatwc and
J’«ldlcla] each qf which had fcparatf: and diftinét limits (pnd dura«
tion. - The confufion of thofe powers was the. prlnmpa} fuurce of
gil the donbts ugon the prefent qua{tmn. Lawyers hal diffored
&s much in their opinions refpedting” writs-of eeror, anyl petitions
of appcal as of itpeachments ¢ and from fuch a dﬂlhﬁnn of oppofite
I'cnt:mentﬁ,muchfansfaﬁhunﬂnuldnutbcexppé'ted' Rcfmpnce fhould
therefore be made to the clear and eftablithed principle of the Confti«
gution, in ordex to remave eyery dlfFlFult) Every adk of; lchﬂatiur;
terminated by ‘prorogation, as weil, as by ditfelption 3 but po Judi-
cial act was influenced by cithér. Impeachment therei’nre being 3
Judlml p;acced;ng, cnuld not be affedted by prerog ationy or diffolu-
tion.” In the cafe of writs of errory and.of petitions.of nppcal, the
procefs qontmucd from feffion to {eifion, and from Parliament to Pare
hament s much plore ntscf;ﬁ'ary was it that the prucrzedmgs in an 1m-
peachment fhould alfo continue ; for in the one cafe, thire was only
bne individual agamﬂ: another; but m thc nther, the Houfe of. Coms
mns, and all the Commons nf Great Brltam, were parties againft
& dtate delmquqnt The 1mpuachment in qucﬁmn was not the
a& of the late Parliament, but of the whole Commons of the realm ;
the proceeding-being in. the. name both. of Lnnﬁxtuents and Rc-

pre{'en;atwes. It had been zfked, Ir the Hnu.ﬁ: of Cnmmnns, mn
this infance, were the attornies of the people 2~ In nne fenfe they
were cophdered as agents, canfulting their own Judgmnnt and dif-
cretion, in protecting the Iaterefls of thEll" conftituents ;  but
thcy were not the attornies: of the pf:nplc, as agents delegatcd with
power, to aét merely by the inftruétions of -their conftituents. An
impeachment had been cnmmenccd by thf: Commons m the perfons
ﬂf thl:ll‘ fate rcpreftntam €s 3 fuch a pruceedmg ought not to ﬁ: dif-
contlpucd without duc enquiry apd dehbtrauun for the Houfe
{tood | In a ﬁrmlar fitnation with a fucceﬂhr tn ﬂr‘e K.mg § Atturne; .
G:ncral who was le3}5 rcquqrtd to p;ocsﬁd, with all trials al-
rca.dy cnn;lmenccd on the part of the Klng In law, it had ‘been
{aid, there was no fuch bﬂdy as the Commons of Engiand rccugmzed
'W'uuld any one draw fuch an abfurd inference, from an accidental
nmlﬁ'iun, that fuch a body had no real exiftence, which . was to be
regarded as the prmcipal nb_;e& of legiflation in every cwﬂn&d coun~
¢ry? Our anceftors had, in their accuftomed wifdomn, fuﬂiglentl}r
guarded againft fuch a’ fuppofed folecifm in politics, by ordering all
fupplies to'be granted in the name of the Commons, as well as all
Jmpcachments to be laid 1n thc:r name ,—-and when once 2 pro-

~ ceeding
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eeeding affumed a judicial form, its exiftence no longer depended
on -the perfons who were immediately concerned in its inftitution,
That the Houfe of Commons svas only the legal organ of inftitut.
ing impeachments, as the Attorney»General was of #ling an infors
mation, ex gfficio, or an indictment, 1n the name of the King. The
public profecutors jn the one cafe were the Commons of the realm,
and the King was the profecntor in the other, From the confideras
tion of the capacity in which the Houfe, as a judicial bedy, aéted
1n the conduét of impeachments, it followed, that their proceedingy
could not abate, or be affefted, cither by a prorogation or diffolution
of Parliament.

That the authority of Lord Halewas to be diftruffed in the prefent
inftance, fince writs of error, petitions of appesl, and impeachments,
were confidered by him as legiflative proceedings. All legiflative
proceedings unqucftionably abated by prorogation, as well as diffo.
Jution ; but impeachments, writs of error, end petitions of ;appeal,
arc judicial proceedings, which continue from feffion to feffion, and
from Parliament to Parliament, The error of Lord Hale procceded
from his confounding the legiflative with the judicial power, in para
lamentary proceedings. Lord Holt entertained a different opinion on
the fubjed, fince he had argued from the cafe of Lord Stafford, as g
weighty and irrefragable precedent, in favour of the continuance of
impeachments, and other judicial procecdings, from one Parliament
to another. Lord Chicf Baron Comyns, an authority of the
higheft refpeétability in Courts of Juftice, was alfo decided in
his opinion on the {ubje€t; for, from a paffage in his Digeft ¥,
it appeared, not oply that impeachments continued, but that they
could be refumed and profecuted, until judgment was obtained,
notwithftanding any coptingent interruption, from either pro.
yogation or diffolution. Had fuch proccedings abated in con-
{equence of fuchan event, it was evident that the courfe of public
juftice would be greatly interrupted. But there was neither pre-
cedent nor law which authorized fuch 2 deduétion; and the con-
tinuance of impeachments was frequently rendered indifpenfably
neceflary, in order to produre a falutary operation, and to guard
againft their abufe. And if impeachments were allowed to be a
branch of the judicial power, they muft neceflarily have the fame
operation with other aéts of that power. Writs of error, pe.
titions of appeal, as judicial aéts, furvived prorogation and diffolu-
tion; fo allo ought impecachments, To admit the continuance of
the former, and infit on the abatement of the latter, by the
operation of a diflolution, was the grofleft abfurdity ; fince, as ju-
dicial proceedings, they were branches of the fame _power, and their
conneftion depended on a permapent union in principle~~That
thofe who infifted upon the abagement of impeachments, were con.

* 5V, 08 249, 258,
fiftent,
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ffeny, if they alfo infifted on the abatement of writs of crroy
and peritions of appeal ; but when once thecontinuance of the later
was allowed, and the abatement of the former contended for, in
confequénce of a diffolution, then it was evident that impeach-
trents were made, in one inftance, a2 branch of the judicial power,
and in adother, an’ aft of the legiflative, to ferve fome particulav
sasrpofe. Such a confufion of the two parliamentary powers fhould
be Gudioufly avoided, lcft their pl‘ﬂCLE{hnﬂ'ﬁ, impcded by end.
bfs doubts and difficulties, might terminate in injuftice to indi-
viduals, and cventually tend to fubvert the conftitution, Thae
the power of impeachment was a privilege of the firfk cona
frquence to ‘the hiberties of -the-couutgy; it operated as a falu-
tary. check. upon thofe in adminiftration, and effeltually guarded
azeinft every undue influence of the Crowwn, in the proteétion
ef State delinquency, Ought the. event of an -impcachment;
ghen; ' tordepend on the operation of a diffolution? If the exer
éfe of thar power were once to be influenced by fuch an -event,
$here would de an end to official refponfibility 5 the moft flagrane
2%s of zgrfﬁpﬂﬂn, bpprg{ﬁnn, and injuftice, "v:'u"m':m pafs with im.
pumff;'ﬁfor the perty- impeached might procure, by intereR
fr fnﬁ‘ucrﬂ:ﬂ, x diffolution of £ arham:.nt, in order toefcape the pu-
#2Mment his ofencds might Jt*“'}" deferée,  Voluntary cexile was;
fzdeed, ‘tod ﬁt“"‘j 1 pr...mﬁmcnt for injuted inhoeetice™to endure, to
Zvoid ‘an unjn‘f’c 1mptacumt:nt :“but for the guilty ‘delinqiient to en-
f_f fuch an, indulgeace, would be no pumihment, but rather z
joward, The bﬂfﬂm’“‘lt of 1mpf~achmcnts therefore by diffolu-
tn of Fdrhnment’, \wu!d throw an infurmountable ebftaclein the
w3y of public juftice, and deprive the Houde of a power the mof§

fmrmrﬂﬂhlg. to @ corrlpt Adm:mﬁrannn :

The ub_]::ﬁmn, that no man could be a Judgc c!fﬁr:f in a court
ﬁhhaut cc*"lpctcn krowledge of the whole Prnmdmgq, was ad-
mrrtl.ﬂ: to Dbe true, 1a an m&.rmr Court of Judicature ; but not ap..
Pd:’ﬁh[ﬂ: to the Hounle of Lords, inafmuch ‘as that Supreme Court was
gmnrie perpﬂtually to change its Members, And {uppofing the
qevr Members ignorant ‘of the proceedings already had nftm: im.
m:ﬁr:. yment f.:l'";:m::ndn*:g1r what incenvenience cnuld arife from that cir-
mm&ance, when cnp:cs of the whole evidence were printed ? "They
nead only refzr for requifite information to the Journals, They had

2 nght 1o Jlldgf_ from the Minutes, on thie £ lelity 2nd accuracy of
lech r_hcy mtght:lwava depend, fince they were diftributed not only
zmong thofe Peers wha were orefent at the tak; ing of the cvidence,
but among thofe who were abfent, for their information. That an
J}nreachmﬂnt was an cxtraordinary cafe, which did not admit of be-
ing conduéted by the {amerules which governed aninferior Court of
jmhtaturc. "“In theone cafe, judgment was formed upon printed
e7idznice ; butin the other, wrua voce evidence was certainly requi-

ﬁtﬂ %
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fite. Andwere the rules of the Courtof King’s Bench to obtain in
the Houfe of Lords, the quefiion would be wholly at an end, arid the
right of impeachment at once annihilated ; fince it were better to file
an indiétment in the one, than prefer an impeachment in the other,
But the principle of impcachment was, to bring delinquents to
juftice, who would have efcaped, if tried according to the -ordinary
rules of Courts of Judicature. That the pra&ice of the Houle
of Lords was incompatible with that of other Courts, in regard
to wiva voce evidence and decifton, without feparating. Notes
werein conftant practice, and written evidence confulted, without
which it were impoffible, in cafes of impeachment, to reduce un-
der one view the whole body of the evidence ; for there were few
inftances in which impeachments did not occupy fome days » written
evidence was then as indifpenfable in a trial of ten days, asof three
years. But it was {aid, that in a long impeachment, in confe-
quence of the conftant change of Members in the Houfe of Lords,
fome who had been accufers became Judges. In reply it was ob-
ferved, that there was no period of prorogation to which the fanie
objetion would not apply., The Members who were fo circum.
ftanced, cerfainly could not be deprived of their judicial powers; at
the fame time, the exercife and application of thofe powers remained
at the fole difpofal of their own feelings and confeiences. It was an
unavoidable circumftance incidental to the nature of fuch a proceed.

ing as an impeachment, from.which no danger of injuftice could be
apprehended with any fhadow of reafon.

That the Court in whichthe Trial had been condufled, was accefs
fible toall; tie reports and papers refpeéting the evidence were
open to general infpedtion ; fo that it was entirely at the option, not
only of every Member of the. Houfe of Commons, but alfo of every
Britifh fubjedt, to remain in ignorance of any part of the proccedings,
It was wifhed it fhould be underftood by all, as an eftablithed and in-
controvertible principle, that impeachments continued 7# fatu guo
inafmuch as a contrary niode of proceeding would be attended with con.
fequences deftruétive of the privileges of the Houfe, as well as injuri-
ous to the party accufed, If an offence, for inftance, was commit-
ted, the convi€tion of which required proceeding by impeachs

‘ment on the eve of a diffolution of Parliament, the profecution
might be poftponed until the meeting of a new Parliament, in
sarder to avoid a repetition of the proceedings; the confequence
natural]ly to be apprchended would be, the efcape of the delin-
quent. If, on the cother hand, an impeachment had been car-
ricd on for {uch a confiderable length of time as to exceed a dif~
folution of Parliament, the repetition of the proccedings in that cafe
might materially impede the progrefs of other pullicbufinels. The
death of a witnefs, in the mecan time might confiderably affelt
she ftate of the evidence; and an impeachment, by that mode of

proceeding,
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proceeding, be tonverted into an edgine of oppreffion and injuf.
tice..  Suppole the party impeached to have made fome progrefs
in his defence, Dis accufers. might poffefs fufficient influence 16
procuve a fudden diffolution of Parliament; the confequenpce mighe
be, atrefh accnfation agamfr him, rabricated out of Liis own defence.
By fuch a nefarious proceeding, he might continue to be the objeék
of public profecution all his life, without the poflivility of being
pronouinced either- innocent of guilty. An impeachment, there-
fore, muft continuwe i fatn quo aftér a diffoluion. The Houfe of
Lords couid not proceed to judgment, unlefs the Houfe of Com-
mons prayed it;-in like manner, as the Court of King's Bench,
en a conviftion on a criminal information or inditment prefer-
red by the Anorney-General, would not give judgment un-
til that officer came into Court and prayed it.—That in ancient
dayvs, the Parltament ‘was diffolved, or expired, at the end of 2
fingle feffion 5 but as eie€lion petitions and other public bufinefs
wncveafed, it had been found neceffary to increafe the duration of
Pailiaments, And in defining the diftinétion of the rules of pro-
ceeding in the Courts of Law and the Court of Parbament, it was
fa1d, that in the former, the whole power of the Court was deriv-
ed from the Crown ; but in the Court of Parliament, all the power
was derived from the People,

The Heufe of Lords had been admitted to be a permanent
Court of Judicature. Inall impcachments, the accufing party vira
tually, though not identically, was the fame after a diffolution
as before; for it would be ridiculous to contend that the great
body of the people, in whofe name, and on whofe'behalf, the Ar
ticies had been carried up to the Houfe of Lords, had {uftained any
marerial or alignable alteration,  As no real change, then, had hap-
pened cither in the tribunai or profesutor, itwas clear that what,
ever was actually criminal fix months ago, had ot become lefs cri.
minal from the intcrval which had taken place. The primary
faw of right, the true objet of ail human legiflation, and the cris
“terion of its excelience, was neither to be affefted by lapfe of time,
noy difference of fltuation: and apon what principles of reafon, or of
“juftice, theuld the chances of efcape be multiplicd to the guilty, og
the torrures of imputed guilt prolonged to the innocent, hecaufe the
King might be advifed to call a new Parliament 2

But there was another confideration, which arofc out of the cafe of
the Earl of Danby. That Minifter had been impeached by the
Houfe of Commons in 1678, and, afier confiderable delays, had
p]eﬂdﬂd the King's pardon.  Charles the Second tld his Parlia
ment, In the moft exprefs terms, that he had given Lord Danby
his pardon under. his broad feal: that if that pardon fhould be found
defeflive in form, he would renew Ie, again and again, till it thould
be perfeét; for he was determined to protet him, as he was nog
- :mrmal (and his Majefty had aibgned not & very cnnmmnnm}!
| 1‘5':1.1?’3111,
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xeafon for his innocence), haviag afted only in obedience- to his
orders. ‘That was precifely the fort of cale which an impeach-
ment was peculiarly calculated to rcach.  The King could
never regularly be anfwerable for the faults ¢f his government.
Minifters alone were velponfible; and if they valued their re-
putation of their {afety, would relinquith their firuations, whenever
the King fhoeuld be reflolved to aét in contempt of their advice :
the boatted right of impeachment, upon which the Houfe of Com-
mons fo jultly valued itfclf, would otherwife be a mockery. If the
King, who was not amenable, could afteétedly take the blame upon
himfelf and proteét his Minifter by a pardon, corruption, and every
{pecies of political infamy, would be placed beyond the vengeance
of an infulted nation. The Houfe of Commons, in 1643, fels
that if the plea of Lord Danby were allowed, it would undermine
the right of impeachment; a right derived to them from their
conftituents s to be excrcifed for their benefit, and not for their owa,
any farther than as they werea part of,and not diftin€t from,the great’
body of the people. They had had no precedent of a plea of pardon,
bat they had what was betrer than precedent—they had good fenfe
and principle to direft them.  They refified the validity of the plea
with {pirit and firmnels; and ds they were neither to be foothed
nor intumidated, the King- had recourfe to his only chance of
fcreening his favourite from juftice, by diffolving the Parliament.—
That the doftrine {o properly contended for by the Houfe of Com-
mons in Lord Danby’s calc, had been afterwards fulemnl}'.eﬁab-
Vithed by an A&, which every oue muft conflider as one of the
moft happy and facred Aéts of the Legiflature, namely. the 12th and
2 3th of William the Third, («) which had [ettled the {ucceffion to the
Crown upen the Houfe of Hanover; and had enaéted, for the bet.
ter fecuring the rights and liberties of the {ubjelt, that no parden
under the great feal foould be pleadable 1o an impeachment by
the Commons. But of what ufe was that {alutary claufe, if the.
Kidg, who was refirained from the improper exercile of his pre.
rogative in one mode, might eventually produce the fame effedt in
another~by diffolving the Parliament * [t was true, that in fome
refpe@s the prefent times did not refemble thofe of Charles the
Second, and thar no man would be found rath enoughto advife the dif-
folution of a Parliament for fo infamous a purpofe. And though the
Legiflature had wifely declined to mark out the exaé&t limits within
which the exercife of the Royal prerogative fhould be confined ; yet
the ealightened ftate of the country had fuficiently afeertained, for all
wholefome purpofes, the boundarics beyond which diferetion would
not incline it to proczed. Such was the ftortunate, the glorigus -
Gruation in which they were then placed ;5 but, as the peculiar guar
dlans of the rights and liberties of the people, their duty called upon
¢hem to extend their political views beyond the contraéted fpace of

. I
(a) c.a. { 1.

~their
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their own natural exiftence ; and to take care that pofterity fheuld:
not fuffer, becaufe they felt and rejoiced in theif own fecurity,—s

That it had been well obferved, in opening the bufinefs; that the
Houfe wete in a Committee, in one of its great fuperintending

capacities, namely, in the Committee of Courts of Juftice: and it
was the nature of the Courr, and the circumitance of the Houfe of
Commons itfelf being the profecutor, which could produce a doubt,
But when the cafe was ftated, it would prove more clearly the necef.
fity of ftanding upon their privileges, and only admitting the pre-
cedents (not decifive) of other Courts, and of the Houfe of Lords,
as illuftrative of the great conftitutional queftion. Suppofe the
Court of King's Bench, which obtained juri{diftion in civil fuits
by the fi€tion of the defendant being in the cuftody of the Marihal of
the Marfhallea; or the Exchequer, whofe civil jurifdiftion was ob-
tained by feigning the plaintff to be the King's debtor, were 10 fay,
““ We will no longer admit the operation of thofe fitions; hctions
‘ which the wifdom of our anceftors had contrived in order to in-
““ troduce powers equal and co-ordinate in the diftribution of private
“ juftice, and to give three places, inftead of the Common Pleas alone,
*“to decide on the property and perfonal rights of individuals ;"
whereby, among other wife regulations, juftice had been broughe
to 2 higher degree of perfeétion in this country, than in any other
In the civilized world ; if the Judges of thofe Courts were to difs
regard thofc ufeful fitions, and thus abridge the means of juftice,
by fhuttingup twoof the fources from whence it flows, would not the
Houfe of Commuons inquire; would they not by their anathemas, -
either in the form of Refolution, of Addrefls, of Impeachment, or
fome other conftitutional mode of exercifing their inquifitorial power,
compel thofe Judges to do their duty > So in the prefent cafe;
Could the Commons fit by and fee their day of trial paffed over
unnoticed, the fi€tion of a diffelution operating, 1t was hﬂéed 1N«
advertently, on the Lords, to put the impeachment of a great State
criminal afide, without enquiry and refolution, founded on their
known and undoubted privilege? a privilege fimilar to that
which founded their inquiries mto the conducét of the interior jurif-
dittions, and which only diffcred in this, that in the cafc of the Lords
it was onc fupreme power in conflit. with another, without any
third authority to decide between them, and therefore more pure-
ly and cmphatically 2 guefiton of privilege. That they fiood upon.
the beft and foundeft precedent in the hiftory of the Conftitution,
when they determined not to go into a Committee to enquire into
precedents, where their privileges were clear and material. It
bad been agitated in 1679, wherher 2 pardon was pleadable 1n bar
of an impeachment. The Commons, when called upon by the
Lords to argue the queftion at their bar, refufed to argueit, becaufe
it was fo clearly interwoven with the Conftitution, and {o effential a

privilege, that toargue was to doubt; and to doubt, almoft an abane
donment
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donmerit of the right.—The refolution of 1673 wasagain adverted to.
Upon the face of the order of the Lords to inquire in 16735 and ou the
Reportand Refolution founded on that Report, a clear diftinétion was
taken between the proccedings of the Houfe of Lords in a judicial
and in a legiffative capacity. In particular the Report of the Com-
mittes faid, that ¢ any bufinefs in which their Lordfbips -alt as &
““ Court of Fudicature, and not in their legiflative capacity, continues
¢ in fate quo from f{eflion to feflion.’”” And the Refolution on thar
Report faid, that &ufingfes continued—What  buffucfes 2 —
Undoubtedly the bufinefles referred to by the Reporting
Committee ; of judicial, as contradiftinguifhed from a legifla
tive capacity. And that refolution, though proceeding on various
precedents, did not make, but fet forth the real conftitution of the.
Court of the King in Parliament j which was the true, real foun
dation for the continuance of an impeachment ; namely, that it was
a conftantly exiting Court; and although from diffolution, or
other caufe, it might not be fitting to do juftice, yet it was always
open to receive appeals and writs of crror,  Many cales were
in the law books, which fhewed that a writ of ervor might
be brought ad proximum Parliamentum dusing diffolution, as well as
ad proximam feffionen during prnrngatiml; which proved the
Court of the King in Parliament, which was the Courr in which
the Commons impcached, as well as that in which error was tried, to
be a conftantly exifting Court; which was alfo founded in the very
origin and fource of the Lords’ jurifdidtion.—~That the identity of
Parliament was gone, and that the Houfe fat under a new au.
thority, was denicd. The Lords, it was {aid, had been properly
fitled the bereditary Fudges of the kingdom. Why 3—Becaife they
derived their jurifdiétions from their patent of Pecrage, not from the.
writ of fummons on diffolution, or proclamation to meet in Parlia-
ment after prorogation. That the patemt of Peerage, to the Peer
and his heirs for ever, according to the nature of the limitation,
gave to him and his heirs of full age, as cach fuccceded, a right to
aft as a Judge in that fupreme Court of the King in Parlia-
ment. ‘This was {o clear a right, that no power could deprive
him of it; for it was exprefsly laid down by Lord Coke, and
admitted by every lawyer, that the Peer was intitled to his writ
of fummons to Parliament; and if not fent to him, he might
go, demand, and take 1t from the ofice.  That the writ, or patent,
was the fource of judicial power to the Peer and his heirs,
for ever; who was thereby conftituted an bereditary Fudge; exa
actly as the writ or patent to a Judge in Weltminfter Hall, for
‘life, and for the life of the King, gave judicial power to the Judge.
The power once given, could not be taken away by the Crown,
during the life and good behaviour of the Judge. That of the Pcer
only ended by extinétion of the Peerage, or forfeiture to the laws,
The Judge’s power ceafed (before the firft year of the prefent

King,)
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King) with the demife of the Crown ; but the judicial duthoity of
the Peer did not. ' Why ~Becaufe it was hereditary. That ir
the feventh Report of Lord Coke, refpeting the difcontinuance
of procefs by the demife of the Crown, it was exprefsiy laid
down, that procefsby the Sheriffof Londen does notabate, norany he-
yitable jurifdi@ion. Why ?-—Becaufe the authority was independent
of the Crown 3 whereas the praceedings in Weftininfter Hal did abate «
fubjeét, however, to revival. Why .—Becaufc the authority which
gave birth to the jurifdi®tion was gone; whereas the jurifdi€tion of
the Lordswas inperpetuity. No act of the King could take it away,
no aé&t of the King could therefore abate it, Fhe authority was
given withthe patentof Peerage ; the day or time to exercife itybythe-
writ of fummons, to meet at the beginning of a Parliament; or of the
proclamation, to meet at the beginning of a feffions Thus the day
" of meering appointed by the King, at pleafure, gave the time for
exercifing the jurifdiction of the Court, ftiled the Court of the King
in Parliament; juft as the common law, by giving the Term
to the Judges of Weftminfter Hall, gave the time for exercifing
their judicial powers. The Judges in Weltminfter Hall could
no more ecxercife jurifdittion sn Bank, (interlocutory matters
done in chambers being different) out of Term, than the Court 9{*
the King in Parliament could, when Parlizment was in prorogas
gion or diffolutions But the King could abridge neither jurif-
di¢tion, at the timesallotted for it, by law and pracice. He could
not withhold 2 Judge, or impede a caufe in the King’s Bench ; he
could not diffolve a caufe, or withhold a2 Peer in the Court of the
King, in Parliament. In fhort, it was a Court perpetually exifting 3
and Lord Hale, whofe authority, had been {o much relicd on,
on the other fide, faid in the cafe of Sedgwick and Gofton, reported
in 1ft Modern (a} in the year 1673, that the Regifter of writs cons
tains a fefre “facias for a writ of error ad proximum Parliamenturi.
The Lords therefore, when they refolved that judicial matters
{furvived in flatz guo from feflion to feflion, in 1673, confidered
fcflion and Parliament (as it was) to be one and the {fame thing 4
not only on the force of the precedents there cited, but on the rea«
fon of the thing, derived from the nature of the jurifdition ; con-.
fidering it as a Court, which though, like all other Courts, it had,
certain times of alting, yer, like all other Courts, it had a conftant
exiftence, and could not be annihilated. Hiftorical anecdote oughs
to be confulted, in explatning decifions and precedents,  'Who would
abanden hiftory, as a mean of clearing doubtful cafes?  The
charalters of the Judges who decided, was material in the judg.
ments of courts of law; fo was the chara®er of the times, in
parliamentary precedentss  On the precedent of 1673, hiftory
was filent; but the filence of hiftory was an important ingredi-

ent

[
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ent in the cafe of 1673, Refearch had been made in vain, into all
the hiftories of the times, for the origin of that important refolution :
but what had been laoked for in vain in the hiftories of the times,
had been found in the law books. From the Reftoration, to the year
1673, it appeared by mény of the law reporters, that many cafes, re-
fpefting the operation of prorogation and diffolution, on writs of er-
ror and appeals, had taken place; doubts had arifen, and the Courts
knew not how to decide.  The refolution of 1693 muft therefore
have been a rule to {ettle thofe doubts y a rule, taking its rife, not
out of impeachment, party agitation, or political fpirit, but outof
merc queltions of private right and privare property, tninfluenced by
paffion or violence. And whar did that calm, mild, refolution, ori-
gin.ating In peace, not {pringing from difcord, mark out ? T hat the
Court of the King in Parliament, was a confantly exifting Court,
whofe judicial proceedings were nat touched by the exertion of pro-
rogation, but remained /n faix quwo, from feflion to feffion, which
was the fame as from Parliament to Parliament.

To refcue from abufe the refolution of 1678, it was {aid, that
inftead of being ftated infidioully, it was ftated fairly and correctly,
Had the matter of impeachment been coupled with writ of error or
appeal, it would have been infidious, becaufe it would have been
fetting forth that as a principle, which was merely a conclufion.” In
that refolution it was fairly ftated, held out fingly, difunited from other
judicial proceedings, in order te provoke confideration. Itwas defired
by the Lords’ refolution of 1678, that the Committee fhould, as well
as writs of error, confider the ftate of impeachments; and it was
refolved upon tie report, fubftantively and diftinétly, that diffolu-
tion of Parliament did not alter the ftate of impeachments; that is,
that the continuance of impeachment after diffolution, was a corol-
lary, flowing from the ftatc of other judicial proceedings, As to
their citing no precedent for the proceeding, the obfervation was
equally without foundation, The Committee of 1678 referred to
the Journal 1673; which ftates precedents, not only of civil cafes,
but, as had been obferved, of criminal cafes, and of criminal cafes
{fubfequent to the act of Henry the Fourth. Thofe antecedent, how-
ever, were as good authority to the prefent point, as thofe fubfe-
quent. The obje€t of the aét of Henry the Fourth was to abolith
criminal proceedings hefore theLords, at the fuit of individuals 5 till
that time they were legal ; and by the precedents they appeared to
have endured from Parliament to Parliament, At that time of da
if they endured from feffion to feffion, they endured from Parliament
to Parliament ; for it was admitted that in the early times of Par-
liament, there were no pmrngatinns ; at Jeaft none appeared on ree
cord, previous to the reign of Philipand Mary. Thofe cafes there-

fore, whether prior to or fince the time of Henry the Fourth,

eftaplithed, that criminal proceedings begun in one Parhament,

Vor, l, I were
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werc carried on in fubfequent Parliaments, and did not abate. But
it had becn endeavoured to fhew, that the Parliament of 1678 de-
ferved no crcdit! a Parliament which, next to that which fettled”
the Revolution, and that which feated the Houfe of Brunfwick on
the throne, deferved morc of pofterity than any Parliament on ree
cord, It was not right to conftder Parliament by the charafter of
the times, but by conftitutionalaéts, in their legiffative and deliberative
capacity. In that view, there was not an important or material pri-
vilege of perfonal freedom, parhamentary independence, or confti-
tutional principle, afterwards cnafted and enforced at the Revoln-
tion, which was not enforced and carried by the Houfe of Commons
in 16738,  All the feeds were fown in that Parliament, which afrer- -
wards grew to mawuviey. It pafled the badeas corpns adt j—it rea
{itted Lord Shaftefbury, who, as Chancellor, had attempted to
regain the power of trying cleftions, and- judging of the right of
Members to their feats ; and thus, by 2 fecond firuggle, fixed thae
valushle privilege for ever. It refolved, not on precedent and
record, but on the clear unahenable rights of a free conttivution, and
the independence of inquifitorial power (without which inquifitorial
power was  mockery )~that a pardon was not pleadable in bar of
an {mpeachment s~—that a Lord High Steward, aw officer named by
the Crown, was not a neceflary purt of the Court of the King in
Pariiament ; which, if it had been neceflary, cmpowercd the Crown
to ﬁﬂlp an impuachmcnt in fimine, b}' rt:fuﬁng to appuint thar officer ¥
and laftly completed the great work of inquifitoriel independence,
ﬁy deciding that a diffolution did net annul an smpeachment, The
refolution of 1678, therefore, was.not only found and juft- in itlelf,
but was the e€t of a Parliament, whofe reputation fiood as high, for
conftitutional deftrine, as any in the annals of our hiftery. With
regard to the precedent of 1683, if, inftead of having paffed in times
when a fervile Houfe of Lords, and a packed Houfe of Commons,
chofen by boroughs deprived of thieir Jegal rights, aéting under a
bigoted and mifguided Prince, that refolution had paffed in the befd
of times, and under the molt perfe& Parliament, 1t wonld amount
to no authority whatever; beczufe it only removed one refolution,
without putting another in s place 3 and in fo doing left the prin-
ciple entirc, for it did not venture to affeét other judicial procecdings,
If o, it was like reverfing a rule of court ;(rules which Courts of
Judicature were competent to make, to advance juftice or regulatg
proceedings ; )—but which could neither make law nor annul i,
The cafes at commeon law, coufirmatory of the continuance of an
impcachment, were again aliuded to: and firft, the cafe of Lord-
Danby, in Skinner’s reports *.  In thar cale, Lord Holt was counfel

at.the bar, and Jeffries the Judge came down on purpofe to do the.

€ gb. 162,
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}uh of the day ; dand yet he, who was not fertered by any principlé
of duty, who could forefee all the confequences of admiffion,
admisted that all that was done was to enlarge Lord Danby’s cuf-
tody, and that upon the meeting of ‘the new FParliament, they
might proceed to the trial of Lord Danby. So far there was the
authority of Jeffries, that infirument of prerogative and upﬁreiﬁun;.
that impeachment endured from Parliamént to Parligment. The
next cafe in the books (from Carthew’s reports +), arofc on the
application of Lord Salifbury to be beiled, in 1690. L rd Holf,
counfel for the prifoner in the former cafe, was now Chief Juftice
of the King's Bench, and prefided ar that zpplicasion 3 and he,
who knew exaltly all that had pafled, faid, that commitments by
the Peers endured from Parliament to Parliament 3 that Lord Danby
being bailed to appedr at the next feflion of Parliament, was an af-
firmance of the commitment, and a plain proof of the opinion of the
Court at the time, that the -commitment was not avoided or dif-
charged by prorogationt or diffolution.  In: rith Modérn, 604, Lord
Hoit fays (by way of illuftration), ¢¢ If an impeachmiént be in onég
t% Parliament,and {fome proceeding thereowyand then the Parliament
% js dilfolved, and a new oue called; thére may be a continuance on
¢ the impeachment,” Holt, who was counfel for the Popith Lords
in 1679, had twice, as Chief Jultice,delivéred that doftrine § and was;
perhaps; of all the Judges who cver fir in’ Weftminfier Hall, the
Tudge whofe duthority Was of moft importance in a point of Parha.
mentary privilege ; he'who had beent led to 4 full confidefation of
the privileges of both Houfes; and had oppufed as a Judge'in Weéfts
ininfler Hall thé ptivileges of éach (). So that if any edfes de-
ferved authotity, thofé deferded authority, as béing deliveréd by
Judge, who had moré rcdns of idformation on thé particilar cafe,
than any perfoir of the times ;' who'was not dfraid of tombating the
privileges of dithet Holife of Parliamént; thofe atthority therc-
fore, on 4 queftion of that kindy might be defervedly reckoned higher
than that of ady Judge who bhad ever fat ih Weftminiter Hall 5 be-
gaufe if he'had: prejudices; they werd préjudices unfavourable to the
pritileges of Parliament, when (6t in oppofition to the Courts of
Weftminfter Hall. _
* Tt had 'bccqfaiigimrd, thdt the prefent Houle of Commons muft be
.fup;iuf:d ti]tal[j“ig!ib:rﬂnt of the whole which had pﬂffed, and there-
foce incapable of going 6n with the proftention. A great conftitu-
tional principle, however, was not to be decided by estreme and
abfiraci-cafes; but by'the real {olid principles of reafon and law, applied
to the conduét-of mei; td the principles of the conflitation, and the

- 132,

(¢) See the cafe of the King . Knﬂﬁys, 1, Ld, Raym. 10, and Afhby and
ﬁ’ldtc, 2. Ld. Raym. 938, 6. Mod. 5.
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exilting fate of things. Derhaps the beft way of anfwering one ex-
treme cafe, was by putting another. It was admitted, that proro-
gation did not annul an impeachment ; yet, it required no ftretch of
Imagination to put a cafe, where prorogation thould work the cxaét
phyfical impoffibility of going on, which was net attually, but only
politically truc (if true at all) in the cafe of diffolution. Suppofe
Elizabeth, whofe power as to holding Parliaments ‘was not con-
ftiraincd by any aét of the Legiflature, inftead of maintaining the
confequence of this country among the other Powers of Europe
(which created public deceffities, and obliged her to hold Parlia.
ments), had been, like her grandfather, Henry the Scventh, frugal,
parfimonious, unambitious, living on the income of her Crown lands
and hereditary revenue ;~the Parliament which met at the beginning
of her retgn, might have been continued by prorogations to the end
of it; and animpeachment might have taken place at the beginning,
which, according to the neceffary admiffion on the other fide, muft
have furvived to the laft year of her reign, entire and unabated,
During the three-and-forty years of that reign, it was hardly fup-
pofable, by the courfe of nature, but quite certain from the fluétu-
ation of reprefentation, that any one Member of the Parliament of
the firft year, would be in the Parliament of the laft ; yet the law
was admitted to be, that the impeachment would not abate, provided
the Parliament was prolonged for forty-three years by prorogation,
but that forty days of diffolution annihilated it; yet the prorogation
of forty-three years would Jeave no onc Member, nor no one veftige
or trace of the proceeding, That a diffolution lcaves in Parliament
in general, by all obfervation on changes in Parliament, all or moft
of the leading men 5 all whofe fituation leads them to conduét affaire,
or guide the bufinefs of Parliament. From which extreme cafe was
to be derived this important obfervation—the whole was a queftion
of expediency. That the necellity of ending the impeachment did not
arife from diffolution ; becaufe the new Houfe of Commans, being
{till the legal organ of the people of England, who never die, could
as well exprefs their {enfe in the new, as in the former Parliament;
and in a new Parhament, tne fame, or very many of the fame perfons
were returned, who did know the faéts, who had conduéted the
bufineis, and therefore whe could decide upon the expediency of
proceeding 3 whereas, after a long prorogation, fuch as had heen
{uppofed, the Members being dead, gone, or retired, all memory
and trace of the proceeding being obliterated, the expediency was
1o end it.

Bur conceding that prorogation .did not annul an impeachment,
had given up the queftion ; for there was no diftintion, in the opi-
nion of lawyers, or in the thing itfelf, between prorogation and dif-
folution. Whether Parhiament were confidered according to its per.

{onal,
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fonal, deliberative, legiflative, or judicial fun&tions, diffolution and
prorogation were the fame. If either Houfe of Parliament, in its
deliberative capacity, was cngaged in any invettigation, diffolution
put an end to the proceeding; fo did prorogation. If a legiftative
alt was in its progrefs, diffolution put an end to that meafure of le-
giflation ; fo did prorogation. During the feflion of Parliament,
and coming and going, each Member had perfonal privilege ; which
privilege was put an cand to by diffolution, as well as by prorogation.
But as to judicial proceedings, it was the reverfe ;—they continued.
A writ of error was, confefledly, not ended by prorogation ; neither
by diffolution. Why? Becaufc prorogation and diffolution were
the fame in Jaw. An appeal was not ended either by prorogation
or diffolution. And the queftion now was, Whether an impeach-
ment, that great aét of inquilitorial power, which controuls Minii-
rers and Judges, and protefls the conititution,—in its nature judicial,
.~in its proceeding analogous to the trial of a Peer in a Court which
never ceafes to exift (though its time of atting might be interrupted
at the will of the Crown), was to be an exception to this great ge-
neral rule j—whether that, without which all the reft would be
ufelefs, thould bend to a power, which fhook none of the others ;

] . ’ . !
—whether, while a caufe between two individuals refifted the ftorm

of prerogative, and in the thape of a writ of error furvived dif-
folution,~—a caufe inftituted by. the reprefentatives of the Commons
of England, for themfelves and ail the Commons of England, fhould
give way to that power ?

From the analogy of the death of the Houfe of Commons to the
demife of the Crown, it could not be argued that the record was
gone ; becaufe on the demife of the Crown, the proceedings on an
information or indi€tment only abated ; the information itfelf re-
mained. It was atked, What they meant to do with the record?
Was it to remain unacted upon? Was the accufed to remain for
ever under it ? or, Was there to be a xolf profequi by the Commons ?
or, Was there to be a proceeding ?  If a nofi projequi, of courfe it
might as well abate ; for whether 2 thing ended of itfelf, or could
not be carried on from want of knowledge in the profecuters, was
one and the fame thing. Was it to be carried on?  If it was, that
either {uppofed knowledge, or the means of acquiring 1it. But th{:
record remained @ and why fhould not the proceeding upon it re-
main ?} Becaufe, by the demife of the Crown, proceedings on an
information abated.—But what fort of procecdings? Thefe which
were preparatory to trial ; the plea, and what are called, in the
language of Weftminfter Hall, the continuances j——proccedings
merely preparatory to impanelling the jury. Whereas, in the cafe
of that impeachment, the Lords were a jury impanelicd to try the

¢aufe of My, Haftings ;—a jury who did not fall within the rules of
3 othey
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other juries, but who were equally known to the conftitution a3
thofe already defcribed 5 and who could only be difcharged from

their duty, fike all other juries, by a verdi€t. It conld not with
prnpnety be compared with the common trial by jury. When a
jury was impanelled to try a cauft, a Judge prefided—the Judge
took notes, but there was no {top to take down the queftion~-no ftop
to recejve theanfwer—no form which made the evidenee, 3s it were,
a record—all was donc on the general 1mprefﬁnn, and, as it were,
uno flatu, "The jury could not 1cparate till they had given their ver-
di&t ; could neither ear, drink, nor vake refrefhment; and if they
reured muft retire in cuftody nF a baib, till they pronounced upon
the pnfuner whom they were impanelled to try, It was not fo in
the Court of the King in Parliament ; there the Court adjourned
and continved de die in dremy—de fefflone ir fefioncm, and, as was
contended ¢ Parliavicnto in Parliamentum y and their prnceedmgﬁ
and ferms were all celculated to fuit thar conftitution. The evi-
dence was taken in a different manner. The queftion, inficad of
being atked of the witnefs, was put to the Court by the Manager ;
the Chancellor prefiding, put the queftion to the witnefs ; that quel-
tion being firlt taken down by the clerk, who likewife, before ano-
ther queftion was put, tcok down the an{wer given by the witnefs,
Thus, not the general cffeft, but the precife terms were taken
dowr, and preferved for the bencfic of the Court ; thar as well
thofe who were not prefept, as thofe who from death, creation, &c.
found their way into the Courr, might lesr:n:iy rive judgment of
condemnation or acquittal. Thcrnfnn., if the argument, founded on
the demeanor of a witnefs not being feen by the profecutors, had any
foundation, it applied ﬂd;c firongly to the Court: for if a perfon
lplﬂ’hl;jlldgf:, who had not (cen a witnefs examined, furely the pro-
{ccutor might alk fnr;udgmant, under fimilar circumftances,

Hence the Court in which the Commons impeached, was the
Court in which a Peer was tried ; the fame Court which tried writs
of error; which in no cafe required the King 1o fupply it with
POWETS 10 enable 1t to act 5 but poflefied thofc powers wherently,
in its own naturc and conftitution. The Crown gave it a da}f - bur
m the lapguage of Mr. Juftice Folter, it opencth at the begrinning,
and fhutteth at the end of every {cffion, as the King’s Bench opencth
and thutteth with the Term.

Thatina queﬁmn w hich cuncerned the {afety and welfare of the
people, every confideration, ex cept what had a tendency to promote
thefe grear objeéls, became fuperfeded : Salws poprli fupyema lex,
prima lex, media lex, To thole who were only ordinary Memucr.,
of Parliament, the rights of the Commons were cvery thing, They

took it for granted, that what they poffeffed in favour of their con.-
fticuents, was lawfully poffeffed 5 that what was never d,fputﬂd there,

cught uot to be d1tputcd any wheree ‘They emploved argument
and
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and refearch to defend thelir right amaindt thole whe attacked them,
not to raife queftions among®t themfelves againft them{elves; or 1o
furnifh offenfive weapons to their adverfarics, by teaching them to
doubt the legality of their beft-founded claims,

That the Judges, in all the Courrts, take notes, not only for their
own ufe, but for the inftruflien of the Jury, and fumming up of
the evidence. It was fingular, that things provided as aids to the
known frailty of memory, fiould be alledged as reafons for rejeting
IMCmory {o afliftcd. How came the memory to be worle for that,
which was always done in perpetuam rei memoriam ? ‘

Charles IT, himfelf, in his {pecch froin the Throne, expreflly faid:
to his new Parliament, that he would not difcharge the Earl of
Danby, becaufc he was under impeachment by the laft Parliament,
and ought to be tried in the new ; a declaration which fhewed that-
the King afted on the clear, known, recognized law, not on any
claim of the Commons. The Heufe afterwards took it up on the
fame ground. They fent word to the Lords, to remind them of the
depending impeachment of Lord Danby. The Lords take it into
confideration, and folemniy adjudge, thar an 1mpeachment is not
difcontinued by the diffolution of Parliament. It was not confi-
dered as a right regamned or recovered ; it was the clear, indubitable
right of the Commons, in which the Lords acquielced.

Were they fatisfied with a bare acquiefcence 2 When Lord Staf.
ford was brought to trial, he pleaded the difcontinuance. Did the
Lords yicld to it 2 They would not fo much as fuffer it to be argued,
On the foundation of that privilege, Lord Staftord was tried, con-
demned, execured, and py the attainder his whole line of fucceifion
cutoff. Should that which had been fufficient to attaint and degrade
for ever, one of the nobleft families in the world, not be fufficient
to fupport the right of maintaining a temperate procefs, for bringing
ro legal judgment one India delinguent ?

The High Court of Impeachment was compofed of the hereditary
branch of the Legiflature—the Lords of Parliament: whofe autho-
rity did not depend on the htting of Parliament, although during
the fitting of Parliament they exercifed their authority in judicial
proceedings, Like the judges between Term and Term, they did
not in the recefs exercife their funétions, but in that recefs their
funtions were not extinguithed, The meeting of Parliament wag
to them, therefore, no more than notice from the Crown to proceed
11 the exercife of their privileges, but which the Crown could neither
take away, abridge, nor render void.  Whar was the cafe of the pro~
{ecutors, and what was the righe ' The profecutors were the Com-
maons of Greae Britain, of whom the Commons Houle of Parliament
was the organ and the inftrument, The great conftituent body of
the people of England pofiefled the accufatory right of impeachment

I 4 inceffantly ;
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inceffantly ; a right neceffarily and phyfically exifting at all times ,
which could neither be taken from them, nor abridged by any change
which they might make in their agents the Houfe of Commons,
whom' they chofe to condu fuch impeachment. If, therefore, nei-
ther the judicature, before whom the matter of impeachment was ta
ve tricd, nor the accufers on {uch impeachment, were either polici,
cally or phyfcally annihilated by diffolution ; if it was true, that
though the means of afting were for a time {u{pended, the right
remainced ;—it followed, that every judicial proceeding in which they
happened to be engaged before fuch a fufpenfion took place, revived
on their meeting again in the proper capacity to put in motion their
Inherent rights ; and that during eyery {uch interval, every fuch pro.
ceeding muft be ftill depending in the flate in which it was left,

It was remarked as a fingular circumftance, that when their own
Journals were free from any opinion, much lefs any inftance of de-
nial, they fhould be referred to the Jaurnals of the Houfe of Lords,
to learn what were the privileges of the Houfe of Commons. That
there was not one fingle 4ifum on the Journals of the Houle of
Commons againft the doftrine, not even a {urmife. What was
the popular argument advanced for the difcontinuance of the im-
peachment ? Merely that the evidence could not bg known to
the accufers perfonally, and that they muft truft ta written mi.
nutes, of the truth of which they were uncertain. What was
all this appeal to the hecart, on the duty of hearing’ evidence
vivd vice, Inftead of reading it, when truly ‘written? Was jt
to be eftablifhed as a principle, that to the pure adminiftration of
juftice, memory muft alone affift the judgment, unrefrethed by mi-
nutes #  If an impeachment thould laft the whole poffible length of
a Parliament, the memory muft hold out, as they could not con.
{cientioufly demund judgment, if their recolleétion was affifted by
referring to the notes ‘which had been taken; and unlefs they pof.,
{effed meinories of that retentive kind, they were to be deprived of
all exercifp of judgment. \Why frould they, who had enly to mak
up their minds on the evidence, to juftify them in demanding judg-
ment, require more precife means of knawledge than the noble Lords
who had to give judgment? Why fet up a wild theory againfi
plain feafe?  If they were not to judge on cvidence fo taken, in
what a predicament did they place the Sovereign 2 Yo him, both
in the cxarcife of his gracious preregative, that of mercy, as well
as in that of his moft affiilting duty,—enforcing the execution of
jnﬁice_;-;-the chicf Magifirate of the kingdor had only written cvi-
dence, taken by others, to truft to.  His Majefty coutd only judge
from what he read, or from what he was told; yet 1t was never
imagingd, much lefs imputed to the exercife of thofe Reyzl prevo-
gati es, that the Royal judgment had beep led by defelive cvidence ;

- T which
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which muft be admitted, unlefs it thould be ftated that his Majelty
svas always, in faét, prefent in every Court, and mafter of every part
of the evidence. Again were the times of Charles I, alluded to,
They were not, it was {aid, bad times m parliamentary law, nor
could any precedent derived from them be fu{pelted merely on that
account, The falt was, that the times, in a conftitytional point of
view, were good. All that could be charged upon them was their
credulity. The people, harraffed and alarmed by repeated attempts
on their liberty, were perhaps too ready to liften tothofe who wifhed
ro take advantage of their fears; bur while feme of their als,
viewed coolly, and at a diftance, might be blameable, the principle
on which they adted was good. The condemnation of Lord Stafford,
viewed, as we were now enabled to view it, divefted of fear and cre.
dulity, and convinced that Oates and Bedloe, the principal witneffes
againft him, were impoftors, we muft naturally lament. But cvery
man who had perufed the printed account of that trial, muft admit
that it was regular in form, and that the verdiét of his Peers, be-
lieving, as they did, the evidence of Oates and Bedloe, was 2 juft
verdilt, fuch as they were bound in confeicnce to pronounce. In
thofe times, which were reprobated as incapable of affording a pre-
cedent fit to be followed, every queftion neceffary to ftop an im-
peachment, by the exerciic of prerogative, had been tried ; and all
had been baffled by the vigorous and confitutional exertions of the
Commons, and ever fince completely fettled. The King firft tried
to ftop the impeachment by refufin g to appoint a Lord I igh steward.,
The Commons contefted the point, agitated it with the Lords, and it
ended in fectling the commitiion of a Lord High Steward, by inferting
words, which have ever fince ftood in the commiffion, and which
make the Lord High Steward not a ncceffary part of the Court,
Thus the Commons, without an aét of Parliament, eftablifhed that
the King could not ftop an impeachment by refufing to appoint a
Lord High Steward ; becaufe that office was determined to be un-
neceffary. The King next tried to ftop the impeachment by grant.

" ing a pardon to Lord Danby. There again the prerogative of the
King was routed by the privilege of the Commons. The Lords too
difallowed the pardon, as a plea in bar; and {uch a meafure had
never fince been attempted, ' *
Difappointed in all thofe means of faving Lord Danby, the King
refolved to diffolve the Parliament, Here again he was foiled. The
new Houfe of Commons took the bufinefs up with the fpirit of the
former; apd arguing on the true principles of the conftitution,
enforced upon the foundeft doftrine and cleareft precedents, that
notwithftanding diffolution, an impeachment remained iz fatx guo to
be proceeded on by the new Parliament.  The guilt of Lord Danby
was, perhaps, as much the guilc of the King, as his own. The
King had emploved his favourite to fell the intereft of his people to
| | e foreign
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3 foreign pswer, and-to barter away the dignity of his Crown for
2 difgraceful penfion to himfelf.  Ynplicated in the criéne, he was
naturally anxioys to proteét the infirument of ir, and for that pur-
pofe reforted to every cxercife of his prerogative, which the advice
of his Minifter, or his own ingenuity, could fuggeft. Every one
of his meafures on that occafion, had a dire&t pgrliamentary con-
demnation. Fartunate it was for the country, fortunate for pofteriry,
that the King had had recourfe to thofe manceuvres; becaufe it had
been the means of eftablifhing beyond a doubt, that no fhift or eva.
fion, no 2bufe of prerogative, no collulion berween the Crown and
the criminal, could defeat an impeachment by the Comimons.

Of the timies in which the refolution of 16458 was made, the opi.
nion of men who {poke of them, without rcference te any parti-
cular queftion, but on a general view of our hiftory and conftitution,
would far ourweigh all that had been faid,_as applicable to the pre-
fent cafe.  Judge Blackftone, whofe opinion was juftly in high ef.
teem, had faid, that the Parliament known by the name of the Long
Parliament of Charles the Second, was deferving of the higheft praifz
in a conftitytional view. In the body of his work, he enumerates
many diffcrent regulations, which were the work of that Parliament;
and fays they demonfirate this truth, ¢ chat the conftitution of En-
¢ gland ha. errived to its full vigour, and the true balance between
¢ liberty and prerogative was happily eftablifhed by /Jaw, in the
“ reign of King Charlesthe Second (g /-7 And in a note on that
paflage, he fays, ¢ The point of time-at which I would chufe to
¢ fix this theoretical perfe@ion of aur public law, 1s the year 1694
““ after the babeas corprs alt was pafled, and that for licenfing the
prefs had expired 5 though the years which immediately followed
it were times of great foaftical opprefhon (4)."”

In {eitling every contefied point of law, we thould firft look
to ulage and then to reafon. That there was a grear diftinétion
between the ordinary law, in the common courts of juftice, and the
conftitutional law. For the former we fhould look to ufage, where
that could direét ; bur for the latter, to reafon, in prefercnce to ufage ;
becaufe in ordinary cafes certainty was of more value than foundnels
of principle; but in cenftitutional law, foundnefs of principle was
every thing. Certainty of ufage, on a conftirutional point, if it
failed, ferved only to increale defpair, and to drive to the laft def-
perate remedy, for defperate cafes, 'That the law of impeachment
was not to be colle@ed from the ufage of courts of juftice—for
who was it mennt to controul 2 Net only men in high frations, wheo
mightcommiterimes which the common law could not rcach 5 but firft
and principally, the courts of juftice themfelves. 1f the power of
mmpeachment be rendered nugatory, what fecurity s there for
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the integrity of Judyges, and the pure adminiflvation of juftice$
Were it to be governed by abfurd or iniquiteus rules of praétice,
what abufe could 1t correét ! They would nor imagine extraordi
nary cafes of enormity in Judges, but fuppute them fo devored to
the Crown, as to give fuch a decifion as had been given 1t the
cafe of S5/p-Money.  Suppofe them, as in the reign of Charles IT.

fo pliant to the prevailing party of the day, as to execute Whigs
one day, and Tories the next, under colour of law, what re,
medy was left, if that of impeachment did not apply ' Were 2
Judge cven to atrain to that enormous pitch of arbitrary wicked.
nefs, as to order a map to punithment who had been acquitted by 2
Jury, there was no mode of proceeding againft him but by im-
peachment.  With regard to the ferce of precedents on conftiturional
peints, had the difpenfing power claimed by the Stuarts been decided
i:y precedent, 1t might, perhaps, have been found to be gogd, But
would any man regard a precedent in fuch a cafe ? Mot it net ba
pprccivud?that a Legiflature and a dilpenning power in the Crown
were things incompatible ; and that wherever any ufage appeared
fubverfive of the conftitution, if it had lafted {er one, or for two
hundred years, It was jot a precedent, but an ufyrpation ? |

They were told they mighe proceed by a bill of pans and penal-
ties. What, it wasargued, would be geined by that, unlefs it cquld
be made appear, thara billof pains and penalties could not be {top-
ped in its progrefs by the Crown 2 And though fuch abufes were
not, in general, to be fuppofed, yet when controul was removed, all
avufes were to be fuppofed.  Again they were told, thar if 4
Alinifter advifed the Crown to diffolve the Parliament, 1o get rid
¢1 an imprachment, they migiht inpeach him asain, Dy the fame
rule he might advife to diffolve them again ; and o they mighe
4Q on, impeaching and diffolving altcrnarcly, with no other effeét
than 2 mockery of juftice. It had alfo been faid, chat the points
on which the law t_:rf Parliament turned, were of fuch nicety,
that none but a lawyer could underftand them, The fuppofed
nicety proved the falfity of the argument. Were the cafe {o, how
could the law of Parliament be ever underftood by men of common
education and plain underftanding *  How could it have been efta-
blithed, by men of fill more ordinary education, who compofed the
majority of the Houfe of Commons, when the theory of the conftin
tution was devcloped and explained ¢ But they had, it {cemed, no
knowledge of the proceedings, on the impeachment, during the late
Parliament ;—there was no evidence on which they could judge, whe-
ther anv thing had been proved by the Managers appointed by the
late Houfe of Commons. It was fomewhat &range, that profeflional
men fhould be fo profoundly ignorant of what was known to all
the world befide. They could liftern only to oral evidence;
%hc miputes of the evidence taken down and printed by direc-
| ' tion
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tion of the Lords for their own information, were to lawyers of
no ufe whatever, That one learned gentleman, who unfortu-
nately had not attended the trial 3 who had not heard the
evidence ; who had no matertals on which to form his judgment
who could not {uffer himfclf to read written minutes, of writ-
ten cvidence, fuch as compofed the greater part of the evidence
en the trial 3 and who was fo confcicntious, that he would net,
as an accufer, pray judgment egainft a2 man who, for any thing
he knew, might be innocent ;3 had afked how he, as a Member
of the Houfe of Commons, could go to the bar of the Lords,
and demand judgment againft Mr, Haftings, fuppofing him to
be found guilty ? To this it was anfwered, that when that learned
gentleman came to be Attorney General, he might with the
greateft propricty move the Court of King’s Bench for iudgmns
sgainft all perfons co nvited by his predeceffor in office; and
that on much weaker cvidence than the minutes of the impeach-
ment ; on no other evidence than a copy of the rccord 3 and when
he came to be a Judge, might even pronounce judgment on what
might be confidered as {till weaker evidence, namely, the notes
of a brother Judge. It was well known that nine-teaths of
mi{demeanors were tried at fittings, and the record being returned
to the Court from whence it ifued, fentence was there pronounced,
by Judges who had heard no part of the oral evidence—who had
f+en nothing of the demeanor of the prifoner, or the witneffes—who
had no knowledge whatever of the cafe, orof its circumftances, but
what they derived from the notes of the Judge who tried the caufe,
Affidavits, both in extepuation and aggravation, might be, and
frequently were, produced and read; and on that fort of evi-
dence, which was thus gravely reprefented by profeffional men as no
evidence at all ;=on the written evidence of a note book, with the
sddition fometimes of written afidavits 5 on evidence of {uch autho-
rity (which, if tho fewhofe bufinefs it was to underftand it beft,
were 1o be believed, onght not to be of forceto pluck a feather from
afparrm{r’s wing ), would lcarned gentlemen, when advanced to the
Bench, decide, whether a fellow-{ubjeét fhould be fined a fhilling or
een thoufand pounds—whether he fhould be imprifaped in the
King’s Bench for a week, or in Newegate for three vears. That je
had been atked, if all their proceedings did not ceafe with a diffolu-
tion * Precifely thofe, it was anfwered, which ceafed on 2 proroga-
tion, On a prorogation, all votes of money, alt bills depending,
fell to the ground.  So they did on a diffelution. By prorogation,

the ftate of an impeachment was not affeCted. No more was it
gffeéted by a diffolution. During the interval occafioned by either,

¢the High Court of Parliament could not fif, any more than the
Courts of Common Law, in the interval between Term and Term.
Wheg
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WhenParliament met after either, judicial procecdings were taken
up in flatu quo, Juit as in the Courts below after a vacation, In this
manner had the proceedings on the impeaciiment been fufpended, by
cvery prorogation of Parliament, and the Committee of Managers
diffolved, After prorogation, the Committee had been re-appoint-
ed, and the proceedings on the trial refumed. That there was
no difference between the prefent firnation of the Houfe, and its
fituation after any of the prorogations fince the trial commenced ;-
except that having been fent back to their conftituents, they mighe
more properly review their former proceedings, to fee what they
would abide by, and what they would abandon. Thatby the ad
of 1773, for enquiring into offences committed in India, it wag
provided that various parliamentary proceedings, neceffary for thar
purpole; fhould continue from Seffion to Sefhon, and from Parlia-
ment to Parliament ; but not one word was faid of impcachments.
That was no cafual omiflion, but an omiflion on principle,
It was in the contemplation of the framers of that ad, to
include impeachments; but on the advice of the late Mr. Dyfon,
whole knowledge of the law of Parliament had never been quef-
tioned, they were exprefsly omitted, that the undoubted right and
privilege of the Cominons might not be weakened, by an Indirelk
admifiion on their own part that it was not clear,

It had Leen obferved, that as the diffolution of Parliament
was generally expeéted, thofe who conduéted the impcachment, and
were anxious that publicjuftice fhould not be defeated, oughr to have
brought in abill to continue theimpeachment over the diffolution,when
they faw that the trial could not be concluded before it. Thofe
whofiid {o, ought to recoileét, thatit wasnotthe opinton of the Ma-
nagers, that the impeachment would be afieéted by a diffolution. All
which on them depended, the Managers had done. They had maved
2 relolution in the laft Seflion of the late Parliament, that the Com-
mons would perfevere in the profecution of the impu:fchmcnt til!
the ends of public juftice were obtained ; and the refolution had been
adopted by the Houfe. W hat was the conduét of thofe whe thought
adiffolution would putanend to theimpeachment ? Did they apprize
the Houfe of it ? No—When they faw the Houfe voting that it
vwould perfevere in the impeachmeut, when thf:y knew that a dil-
folution was approaching, which, in their opinion, muft neceffarily
be fatal to it, inftead of bringing forward their conflitutional law
for the information of the Houfe, when fuch information might
have been ufeful, they concealed 1t, and now, for the firft time,
brought it into altion. They had on their own Journals an exprefs
declaration, that an impeachment did net abate by diffolution of
Parliament; a declaration acquiefced in by the Lords, repeatedly
alted upon by the Commons, and never once contradi¢ted by any
{ubfcquent declaration; and it was firange indecd to hear thofe

Whe
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~ who had /aid ¢ down as a principle, that an order of any competeiit
Court, acquicfced in for a feries of years, and never afterwards an-
nulled, made law—advifing the Houfe of Commons to corfult the
Journals of the Lords, for the purpefe of turning afide the clear and
uniform fircam of the law of Parliament, as it appeared on their
own, for more than a century. Were any man to affirm, in
defiance of the aét of Queen Anue, that Parliament had no right to
interfere with the defcent of the Crown—that the a&t of fettlement
was not law, and that the Houfe of Stuart, and not the Houfe of Brunf(=
wick, had the only legal right 10 it—no one wouli [eel an apprchenfion
that the propofition might be rrue; bur would defire time to re«
cover from his aftonifhment, to reprefs the indignation which it muft
naturally excite, and to obtain for it f{uch a frée and temperate dif-
cuffion, as might procure the moft folid and effeiual condemnation
of a doftrine fo abfurd and extravagant. Such a difcuffion the quef-
tion before the Houfe had received ; and greatas were the advantages
which the nation had derived from rhe acceffion of the Houfe of
Brunfivick to the Throue, the decifion of it was of a3 much impor=
tance to the conftitution and the future happinefs of the people, ad
whether the ftcceflion thould continue in that Houle, or revert to
the Houfe of Sruart. That next to the independent, free-born
{pirit of the people, the law of imipeachiment wag the beft fecurity
for the undifturbed enjoyment of their lives and libertias. It was
the only peaceable {ecority againft the vices of Government;
#nd ler no man, by weakening or annihilating that, reduce them
to the ncceflity of having recourfe te any other. To declary
that an impeachment did not abate by diffolution of Parliac
Thent, with a view to prevent the improper interference of the
Crown, had been called suxsiing the lion with a cobweb. Aiter
the privilege was aflerted and eftablithed, the King, it was faid,
might diffolve the Parliament, when the Lords were on the poins
of pronouncing a prifoner guilty; or after he had been found
guilty and before judgment was given; and fo afford him the
means of efeape; or, he might create fifty new Peers in a day 2Y,

for the purpofe of acquitting a fate criminal, All this was un-
doubtedly true. Though every one would lament to fee the
power of creating Peers abufed, yet they would much more las
ment to {ee that power taken away; and it was a pofiible cvily
againft which they could propole no remedy. But whenever
iygenuity could ptint out fome puiﬁbfu abufe againft which
they could not provide, were they to givé up every fecurity
againft that abufe, which the conftitution had put into their hands.?

No human form of Government was ever yet fo perfedt; as to

guard-againft every poliible abufe-of power; and the fubjedsof.
gVery
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every Government muft bear with fome. But when abufes be-
came {o frequent, or encrmous, as to be opprefiive and intolerable,
and- to threaten the deftruftion of Government itfelf, then it
was that the laft remedy muit be applied—that the free {pirit of
the people muft put into aétion their natural power to re-
drefs thofe grievances, for which they had no peaceable means of
Yedrefs, and afiert their indcfeafible right to a juft and equitable
Government. No man would deny, that cafes might occur, in
which the people conld have no choice but flavery, or refiffance; no
man would hefitate to fay what thieir cholce ought tobe 3 and it wag
the beft wifdom of every Governmert, not to create a neceffity for
xefiltance, by depriving the people of the legal means of redrefs. The
alternative every good man muft deprecatv, as too dreadful in its
probable confequences; and whenever fad neceflity fhould urge is
an, every individual, who had a heart to feel for the calamities of his
coitntry, muft deplore the exigency of the times. Neverthelefs,
they were to watch pofhibilities in that Houle with the eye of
jealoufy ; and fhould tyranny cver be enforced, no doubt the.
gentlemen of the Long Robe would contradiét the fentiments
which they had cliofen to-deliver, by then-afiions ; and prove, by
their z¢al and adlivity, that they were as ready to lay down their
tives in defence of their freedom, as any delcription of men what-
ever. That the right .of impeachment proceeding, without abate-
ment, from Seflion to Seilion, and from Parliament to Parlianiente
was the vital, the defenfive principle of the conftitution ; which pre-
{erved it frominternal decay 3 which prote@ed it from internal injury ;
without which every office of executive power, every fun&ion of
judicial autliority, might be excrcifed or abufed, at the diferction

orcaprice of him who held, or of him who had the right of appointing
to iti

'The motion was put, and carried, withcut a divifion (7). At a
fubfequent time, this important quefiion was debated in the
Houfe of Lords, and was attended with the {fame {uccefs. On the
16th May 17g1 it was moved, wat % A Meflage be fent to
¢ the Commons to inform them that the Lords were ready to.
¢« proceed on the Trial of Warren Hufuings {q.” whichr paffed-
in the affirmative, by a majority of 43~~Contents 66—Not Con-

tents 1S,—(4)

(i) Vide Parl. Reg. by. Debtett, | iift of the precedents from 18 Ed, 1.
23 vol. fo. 130, where there is a|to 3 Geo &

QEIAAE] fo. 139

AND
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AND thus much in general, touching the great regard that
parliaments and the kingdom have had, and that moft juftly,
to the common law ; and the great care they have had to pre-

ferve and maintain ity as the common intereft and birthright
of the king and kingdom,

I suaLy rfow add fome few words touching the ftiles and
appellations of the common law, and the reafons of it. It is
called fometimes, by way of eminence, lex terre, as in

_ the ftatute of Magna Charta, cap. 29. where certainly the
common law 1s at leaft principally intended by thofe words,
ant per legem terre ; as appears by the expolition thereof in
feveral fubfequent ftatutes, and particuvlarly in the flatute
28. Edw. 3. cap. 3. which is but an expofition and decla-
ration of that ftatute. Sometimes it is called lex Angliz,
as in the ftatute of Merton, cap. 9. © Nolumis leges Anglie
« mutari (1), &c.”” Sometimes it is called lex & confuetuds

. regniy as in all commiflions of syer and termuner, and in the

ftatutes of 18, Edw. 1. cap. . . and D¢ Que WWarranto, and
divers others, DBut moft commonly it is called the common
law; or, the common law of England; asin the ftatute of

Articuli fuper Chartas, cap. 135.in the ftatute 25. Edw. 3.

cap. . and infinite more records and ftatutes.

Now, the reafon why it is called the common law, or
what was the occafion that firlt gave that determination to
it, is varioufly afligned, viz.

FirsT, fome have thought it to be fo called, by way of

contradiftinétion to thofe other Jaws that have obtained within
~ this kingdom. As, firfty by way of contradiftinétion to the
flatute law., Thus a writ of entry ad Communem Legem, is fo

(/) Seld. Differt, ad Fletam. 3 Infl, 208, Barring. on Stat. 44.
called
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¢alled in contradiftin@ion to writs of entry in Cafu confimiliy
. ‘and Cafue provifs, which are given by alt of parliament, Se-
‘condly, by way of contradiftinction to particular cuftomary
laws. Thus difcents at common law, dower at common law,
are in cantradiﬂincfion to fuch dowers and difcents as are
direded by particular cuftoms. And thirdly, in contradif-
tinGion to the civil, canon, martial and military laws, which
 are, in fome particular cafes and courts, admitted as the rule of
their proceedings. |

SEcoNDLY, fome have conceived, that the reafon of this
appellation. was this, viz. Inthe beginning of the reign
of Edward IIL before the Conqueft, commonly called
Edward the Confeflor, there were feveral laws, and of feveral
natures, which obtained in leveral parts of this kingdom, vize
THE MEBj.fCI'AN LAWS—In thelcounties of Glouzefter, Wor-
cefter, Hereford, Warwick, Oxon, Chefter, Salop, and
Stafford: THE DANISH LAWs—in the counties of York,
Derby, Nottingham, Leicefter, Lincoln, Northampton,
Bedford, Bucks, Hertford, Eflex, Middiefex, Norfolk,
Suffolk, Cambridge and Huntington: THE WEsT-sAXON
naws—in the counties of Kent, Suflex, Surrey, Berks,

Southampton, Wilts, Somerfet, Dorfet, and Devon ().
| THI

-{#) The old laws of the taken great paies t5 define the

Szxons make particular men-
tion of the Danith, the Mer.
cian, and the Welt Saxon laws,
And notwithftanding Sir Mat-
thew Hale 1is fupported by

the authority of Camden, Spel-
man, Cowell, Selden, Du Frelne,

Phillips, and Tyrrell, yet bi-
fhop Nicholfon ( Eng. Hifh
lib. £. 113, Scotch Hift. pref. 29)
firongly contends that fuch a di-
vifionof the Englith laws is mere-
Yy imaginary, The bifhop has

Vor. L. b Q

genuincimport of the word Jaga ;
and will have it, that Jaga (in
compofition with Dzna, Myn-
cena, and Wepe Sexenz, in
any of our Saxon remains) fig-
nifies properly a country, a dif-
tri€t or a province, and that it
cannot be otherwife rightly
tranflateds  Giving all due cre-
dit to the learning, to the induf>
try and ingenuity of the bithop,
1t 1s cercain that all our hiftorians
and anuguarians (hirmfelf alone

excepred )
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Tu1s king, to reduce the kimgdom as well under one
law, as 1t then was under one monarchical government, ex-
tratted out of all thofe provincial laws, one law to be ob=~
ferved through the whole kingdom. Thus Ranulphus

Ceftrenfis, cited by {ir Henry Spelman in his Gloffary, un-
der the title Lex; fays, Eux tribus bis Legibus Sanftus Ed-

vardus unam Legem~—{Fc,  And the fame, in totidem werbis,
is affirmed in his hiftory of the laft year of the fame king
Edward. (Vide ibid, plura de hoc.; But Hoveden carries
up the common laws, or thofe ftiled the Confeflor’s laws,
thuch further. For in his Hiftory of Henry IL he tells us,
Quod ifle Leges prius invente & conflitute erant ‘rempar:
Edgari, avi fui, &c. Vide Hoveden. And poffibly the grand-
father might be the firft colletor of them into a body,and after -
wards Edward might add to the compofition, and give it the
denomination of the common law. But the original of it
cannot in truth be referred to either, but is much more an-
eicnt, and is as undifcoverable as the head of Nile. Of whlch
more at large in the following chapter.

130

THIRDLY, others fay, and that moft truly, that it is call«
ed the common law, becaufe it is the common municipal law,
or rule of juftice, in this kingdom. So that Lex Communis,

excepted) are agreed that there
was a threefold divifion of laws,
outof which and other laws then
extant,theConfeflor made thatcol.
le&ionwhichiscalled byhis name,
and which made one COMMON
£ AW 3 and that the proper defi-
nition of laza & /ey, law, [Black-
ftone has followed this general
received opinion. Com. 1 v. 65.
Though thefe laws were fome-
what different from ecach other,
yet it muft be admitted, that the
difference for centuries chiefly

confifted in the various rates of
muléts or fines which were ex-
atted from thofe who were guilty
of certain crimes, according 1@
the plenty or fearcity of money in
their refpective countries, They
all held (fays Spelman) ¢ an
¢ uniformity in {ubftance, diffey.
‘“ ing ratherin their mults thaa

-4 in their canon ;—in the quanti.

« ty of amercements, than in the
“ courfe of juftice,” Reliquias
Spf:lm. 490

or



| .
COMMON LAW or ENGLAND. 7%

or Fus Communis, is 2ll one and the fame with Lex Patrie,
or Fus Patrium. For although there are divers particular
laws, fome by cuftom, applied to particular places, and fome
to partiﬂu]ar caufes 3 yet that law, which is common to the
generality of all perfons, things, and caufes, and has a fuper-
intendency over thofe particular laws that are admitted in re-
lation to particular places or matters, is Lex Communis An~
glie; as the municipal laws of other countries may be,
and are fometimes called, the common law of that country ; as
Lex Communis Norrica, Lex Communis Burgundica, Lex Com-
munis Lombardica, &c.  So that although all the former rea-
fons have their fhare in this appellation, yet the principal caufe
thereof feems to be the Jatter : and hence fome of the anclents
called it Lex Communis; others Lex Patriz; and {o they
were called in their confirmation by king William 1, where-

of hereafter (7).

of amufing, though various read-
ing ; bur whichcannot be praifed

(#) See Dr, Taylor’s Ele-
ments of the Civil Law—a book

- of infinite learning, and which the
inquifitive and induftrious ftudent
will ind of infinite advantage.

Though Mr. Gibbon ({peaking

of that work ) {ays it 1s ‘2 wark-

for philofophical precifion.” Gib.

. Hift. 8 v, oft, 66.—~And in zno-

ther place, (id. 77) he terms the
author—** a learned, rambling,
fpirited writer.”

CHAPE
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CHATP IV

Touching the original of the common law of England,

'_ ’I‘HE kingdom of England, being a very ancierit kirg-

% dom, has had many viciflitudes and changes, efpea
“cially before the coming in of king William I. under feveral,
“either conquefls or acceffions, of foreign nations: For though
the Britons were,'as is fuppofed, the moft ancient inhabitants,
yet there were mingled with them, or brought in upon them,
the Romans, the Pis, the Saxons, the Danes, and laftly,
the Normans. And many of thofe foreigners were, as it
were, incorporated together, and made one common people
and nation. Hence arifes the difficulty, and indeed moral
impoffibility, of giving any fatisfatory, or fo much as proba-
ble conjecture, touching the original of the laws, for the
following reafons.

First, from the nature of laws themfelves in general ;
which being to be accommodated to the conditions, exigena
cies, and conveniences of the people, for or by whom they
are appointed, (@) as thofe exigencies and canveniencies do
infenfibly grow upon the people, fo many times there grows
infenfibly 2 variation of laws, efpecially in a long tradt of
time. And hence it is, that though for the purpofe in fome

(a) Invent® funtlegesad falu-
tem civium, civitatum que inco-
lumitatem, vitamgque hominum &
quictam & beatam. Cic. de Leg.
L. 4. See Blac, Coms 1 v. 63.
10 g2 and 2 ‘w';". 409, Summam
diviue mentls rationem, {{ays

Hopperus, of the taw) et vocem
cum bonitate ¢t porentia conjunce
tam, qua p:fita in Repub. jubet
ea, qua facienda funt, ct prohi.
bet contraria., L. 1. de Vera Jue
iiprud, tite 20,

particular
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particular part of the common law of kngland, we mﬁ}r eaﬁl};
fay, that the common law, as it is now taken, is otherwife
than it was in that particular party or point, in the time of
Henry II. when Glanville wrote; or than it was in the time
of Henry II1. when Bracton wrote ;—yet it is not poflible to
affign the certain time when the change began.- Nor have we
all the monuments, or memorials, either of aéts of parliament,
or of judicial refolutions, which might induce or occafion
fuch alterations. For we have no ‘authgntic records of any
alls of parliament, before g. Hen, 111, and thofe we have of
that king’s time, are but few. Nor have we any reports of
judicial decifions, in any conftant feries of time, before the
reign of Edward I. ; though we have the plez rolls of the times
of Henry III. and king John, in fome remarkable order.
So that ufe and cultom, judicial decifions and refolutions,
and acts of parliament, though not now extant, might intro-
duce fome new laws, and alter fome old, which we now take
to be the very common law itfelf, though the times and pre-
cife periods of fuch alterations are not explicitly, or clearly
known. But though thofe particular variations and accef-
fions have happened in the laws, yet they being only par-
tial and fucceflive, we may with juft reafon fay, they are the
fame Englith laws now, that they were, fix hundred years
fince, in the gencral. Asthe Argonauts fhip was the fame
when it returiied home, as it was when it went out; though
in that long voyage it had fuccefiive amendments, and fcarce
came back with any of its former materials ;—and as Titius
is the fame man he was forty years fince; though phyficians tell
us, that 1n 2 tract of feven years, the body has fcarce any
of the fame material fubftance it had before,

-SECONDLY, the fecond difficulty in the fearch of the an-
tiquity of laws and their original, is in relation to that peo-
ple, unto whom the laws are applied ; which, in the cafe of

K 3 England,
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England, will render many obfervables, to fhew it hard te
be traced. For,

FirsT, it is an ancient kingdom. . And in fuch cafes,
though the people and government had continued the fame
ab arigine, as they fay the Chinefe did, till the late incurfion
of the Tartars, without the mixture of other people or
laws ; (%) yet it were an impoflible thing, to give any certain
account of the original of the Jaws of fuch a people ; unlefs
we had as certain monuments thereof, as the Jews had of
theirs, by the hand of Mofes (¢). And that upon the follow-
ing accounts. Firft, we have not any clear and certain mo-
numents of the original foundation of the Enghifh kingdom, or

“ftate ; when, and by whom, and how it came to be planted,
That which we have concerning it, 1s uncertain and tradi-
tional. And fince we cannot know the original of the plant-
ing of this kingdom, we cannot certainly know the original
of the laws thercof, which may be well prefumed to be very
near as ancient as the kingdom itfelf (4), Again, {econdly,
though tradition might be 2 competent difcoverer of the ori-

(5) The Chincfe are a very
fingular objeét for the attention
of the world,as well on account of
theextraordinary durationef their
empire, as an unchangeable at-
tachment to their maxims,—At-
tached to their antient cuftoins
from tafte, and to thetr antient
government from habit and from
principle; they place their
whole happinefs in obedience;
unwilling to quit thetr fation,
provided that their cuftoms and
their manners, which confirm
the conftitution of their country,
be preferved tothem ; forgetting,
however, that a flavith {ubmiflion

to national cuftoms, not only per-
pectuates national errors, but de-
prives a nation of numerons ad-
vantages.

(¢} Blac. Com. 4 v. 4o0q.

(«) The hiftory of paft events
is immediately loft or disfigured
when intrufted to memory, or to
oral tradition, The only certain
means by whi¢h nations can in-
dulge their curiofity in refearches
concerning their remote origin,
15 to confider the language, the
manners, and the cuftoms of their
anceltors, and to compare them
with thofe of the neighbouring
nations,

ginal



COMMON LAW oF ENGLAND. 135

'gina] of a kingdom or flate, I mean oral tradition, yet fuch
2 tradition were incompetent without written monuments to
derive to us, at fo long a diftance, the otiginal laws and con-
ftitutions of the kingdom. Becaule they are of a complex
nature, and thereforc not orally traducible to {o great a
diftance of ages, unlefs we had the original, or authentic tranf-
cript of thofe laws, as the Jews had of their law ; or as the
Romans had of their laws of the Twelve Tables, engraven in
brafs (¢). But yet further, thirdly, it is very evident to
every day’s experience, that laws, the further they go from
their original inftitution, grow the larger, and the more nu-
merous. In the firlt coalition of a people, their profpeét is
not great; they provide laws for their prefent exigence and

convenience, But in procefs of time, poflibly, their firlt
 laws are changed, altered, or antiquated, as fome of the laws
of the T'welve Tables, among the Romans, were. But whatfo-
ever be done touching their old Jaws, there muft of neceffity
be a provifion of new and other laws, {ucceflively anfwering
to the multitude of fuccellive exigencies and emergencics,
that in a long tract of time will offer themfclves. So that, if
a man could at this day have the profpedis of all the laws of
the Britons, before any invafton upon them, it would yet be
impoflible to fay, which of them were new and which were old;
and the feveral feafons and periods of time wherein every law
took its rife and original ; efpecially fince it appears, that in
thofe elder times, the Britons were not reduced to that civi-
lized eftate, as to keep the annals and memorials of their
laws and government, as the Romans and other civilized
parts of the world have done. It Is true, when the conqueft
of acountry appears, we can tell when the laws of a conquer-
ing people came to be given to the conquered, Thus we
can tell, that in the time of Henry I, when the congueft of
Ircland had obtained a good progrefs, and in the time of king

(t"} B]EE. Ccm. 1 Y. E@., fgq

K4 John,
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John, when it was compleated, the Englifh laws were
{ettled in Ireland (f). Butif we were upon this inquiry,
“ what were the original of thofe Englifh laws that. were
¢ thus fettled there;” we are flill under the fame queft and
difficulty that we are now, viz. what is the original of the
Englifh laws.—For they that begin new colonies, f:slantations_
and conquéfls, if they fettle new laws, and which the places
had not before, yet for the moft part, I don’t fay altoge-
~ ther, they are the old laws which obtained in thofe countries

from whence the conquerors or planters came,

SECONDLY, the fecond difficulty of the difcove;}( of the.
oi'iginal of the Englifh laws is tisis :—That this kingdom has
had many and great viciffitudes of people that inhabited it,
and that in their feveral times prevailed and-obtained a great
hand in the governmcht of this kingdom ; whereby it came
to pafs, that there arﬂfe a great mixture and variety of laws 5
in fome places, the laws of the Saxons; in fome places, the
Iaws of the Da{nes, in fome p]acés, the laws of the ancient
Britons; in fome places, the laws of the Mercians; and in
jome places, or among fome people perhaps, the laws of the
Normans. For although, as I fhall thew hereafter (g), the
Normans never obtained this kingdom by fuch a right of
conqueft as did or might alter the eftablifhed laws of the
kingdom ; yet, Conﬁdcrmg that king William 1. brought
with him a great multitude of that nation, and many per-
fons of great power and eminence, which were planted ge-
nerally over this kingdom, efpecially i_n the pofleffions of
fuch as had oppofed his coming in, it muft needs be fuppd-
{ed, that thofe occurrences might eafily have a great influ-
ence upon the laws of this kingdom, and fccretly and in-
{enﬁbly intx_'uduce new- laws, cuftoms and ufages (5). So

(f) Cap. 9. (&) Cap. 5, 6. (&) Blac. Com, 4 v. 409.
: that
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that although the bud}r and grofs of the law might continug
the fame, and {o continue the ancient denomination that it
ﬁrﬁ had, yet it muft needs receive diverfe acceflions from
the laws of thofe’ people that were Ehus imtermingled with
the ancient Britons or Saxons. As the rivers of Severn,
’?I‘harnes, Trent, &c._. thou:gh they continue the fame de-
noﬁnaﬁon which their firft ftream bad, yet have the ac.
ceffion of divers other ftreams added to them, in the tradls
of thieir paffage, which enlarge and augment them, And
hence grew thofe feveral denominations of the Sa}gcn, Mer-
é&ian, and Danifh laws, out of which, as before is ﬂlEWIl,I
the Cenfeffor extrated his body of the common law. And
therefore among all thofe various ingredientsand mixtures of
laws, it is almoft an impoffible piece of chymiftry to reduce
e?er}:’ Caput Legis to its true original 5 as to fay, thisisa
piece of the Danifh, this of the Norman, or this of the Sax-
on or Britifh law. Neither was it, or indeed is it much
material, which of thefe is their original.  For ’tis very plain,
the ftrength and obligation, and the formal nature of a law
is not upon account that the Danes, or the Saxons, or the
Normans, brought it in with them ; but they became laws,
and binding in this kingdom, by virtue only of their being

geceived and approved here (1)

THIRDLY, 2 third difficulty arifes from thofe accidental
emergencies that happencd, either in the alteration of laws,
or communicating or ‘conveying of them to this kingdom.
For firft, the fubdivifion of the kingdom iato fmall kingdoms
under the Heptarchy, did mo:t neceflarily introduce a varia-
tion_ of lawsrg becaufe the feveral parts of the kingdom were

(/) Law may be confidered as  and the fubjeét continue to enjoy
a treary to whichthe members of  their rights, and to mainrain the
the fame community haveagreed, peace of foclety,
%nd uader which the magil’tra{ﬂ-

nog
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not under one common ftandard. - And fo it will foon be in
any kingdoms that are cantonized, and not under one com-
mon method of difpenfation of laws, though under one and
the fame king. Again, the mtercourfe and traffick with
other nations, as it gi‘ew more or greater, did gradually
make a communication and tranfmigration of laws from us
to them, and from them to us. Agan, the growth of
Chriftianity in' this kingdom, and the reception’ of learned
men from other parts, cfpecially from Rome, and the cre-
dit that they obtained here, might reafonably introduce
‘fome new laws; and antiquate or abrogate fome old ones,
that feem lefs confiftent with the Chriftian doctrines. And
by this means were introduced not only fome of the judicial
Yaws of the Jews, but alfo fome points relating to, or border-
ing upon, or derived from the canon or civil laws; as
may be feen in thofe laws of the ancient kings, Ina, Alfred,
Canutus, &c. colleCted by Mr. Lambard (%)

Havine thus far premifed, it feems, upon the whole
matter, an endlefs apd infuperable bufines to carry

up the Englith laws to their feveral fprings and heads,
and to find put their firft original.  Neither weuld it be of
any moment or ufe if 1t werg done. For whenever the laws

to the Englifh juri{prudence.
This is well illuftrated by Mr.
Barrington, Obferv. on Stat. 76.
{eq. ¢ The laws of all nations
( faid chief juftice Holr) are
doubilefs raifed out of the ruins

(#) That the cvil law is ipti-
mately conneted with the mu-
nicipal juri{prudence in feveral
countries of Europe, 1s a factt fo
svell known, that it needs no il-
Jufiration. Thoughourcommon

Jaw is fuppofed by fome to form
a {yfiem perfeltly diftinét from
the Roman code, and however
we may affeltedly boaft of the
diftinltion, yerit i evident that
many «f the ideas and maxims of
zhe civil law arc incorporated in.

of the civillaw ; it muftbe own'd
thar the principlesof our law are
borrowed from the civil law, and
therefore grounded on the {ame

reafon in many thiugs.” 12 Mod.

482,
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of England, or the feveral Caprta thereof began; or from
whence or whomfoever derived; or what laws of othercoun-
tries contributed to the matter of our laws; yet moft cer-
tainly their obligation arifes not from their matter, but from
their admiffion and reception, and authorization in this king-
dom. And thofe laws, if convenient and ufeful for the king-

dom, were never the worle, though they were defumed and
taken from the laws of other countries; {o as they had their

{famp of obligation and authority from the reception and ap-
probation of this kingdom, by virtue of the common law ; of
which this kingdom has been always jealous, efpecially in re-
latton to the canon, civil, and Norman law, for the reafons
hereafter thewn,

Passing therefore from this unfearchable inquiry, I {hall
defcend to that which gives the authonity, viz. the for-
mal conftituents, as I may call them, of the common law.
And they feem to be principally, if not only, thofe three, viz,
1. The common ufage, or cuftom, and praélice of this
kingdom, in fuch parts thereof as lie in ufage or cuftoms
2. The authority of parliament, introducing fuch lawss
and, 2. The judicial decifions of courts of juftice, confonant
to one another, in the {eries and fucceffions of time.

1. As to the firft of thefe, Usage AND CusTom generally
teceived, do obtinere wum Legrs, and 1s that which gives
power, fometimes to the canon law, as in the ecclefiaftical
courts ; fometimes to the civil law, as in the adiniralty courts;
and again, controuls both, when they crofs other f::uﬂoms
that are generally reccived in the kingdom. 'T'his is that
which dire&s difcents; has fettled fome ancient ceremonics
and folemnitics in conveyances, wills and deeds, and in
many more particulars, And if it be enquired, what is the
evidence of this cuftom, or wherein it coniifts, or is to be
| found ?
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found ? 1 anfwer, it is not fimply an unwritten euftom, ror
barely orally derived down from one age to another; but 1t
ts a cuftom that is derived down in writing, and tranfmit-
zed from age to age; efpecially fince the beginning of
Edward 1, to whofe wildom the laws of England owe almoft
s much 25 the laws cf Rome to Juftinian (/).

-

3. Acts oF PARLIAMENT. And here it muft not be won-
dered at, that I make alls of parliament one of the autho-
sitative conflituents of the common law, though I had be-
fore contradiftinguifhed the one from the other, For weare
to know, that although the original or authentic tranfcripts
of ats of parliament are not before the time of Henry 111,
and many that were in his time are perilhed and loft; yet
CERTAINLY SUCH THERE WERE ; and many of thofe things
that we now take for common law, were undoubtedly acls of
parliament, though new not to be found of record (m). And
if In the next age, the ftatutes nnade in the time of Henry 1.
and Edward L were loft, yet even thofe would pafs for parts
of the common law, And indeed, by long ufage and the
many refolutions grounded upon them, and by their great
antiquity, they feem even already to be incorporated with
the very common law. That this is fo, may appear, though
not by records, for we have none fo ancient, yet by an au-
thentical and unqueftionable hiftory, wherein a man may,
without much difficulty, find, that many of thofe Capituls
Eegum that are now ufed and taken for common law, were
things enalted in parliaments or great councils under Wil-
fram I. and his predcceflors, kings of England, as may be
enade appear hereafter. But yet, thofe conftitutions and
. laws being made before time of memory, do now obtain, and

£/} Blac. Com. 1 v. 63, 343. 351, and the firft chapter of
€2} Vide the cafe of Collins  this Hiftory, note (e).
and Blantern, Will, par. 2, te

arc
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aie igaken as part of the common law and timmemorial cuf=

toms of the kingdom. And {o they ought now to be cltéemed;
though in their firft original they were alls of parlia=

ment,

3. JUD‘IC‘IAI Decisions. It s true, the decifions of
courts of juftice, though by virtuc of the laws of this realm
they do bind, as a law between the parties thereto, as to the
particular cafe in queftion, till reverfed by error or attaints
yet they do not make 2 law, properly fo cailed, for that only
the king and parliament can do; yet they have a great weightt
and authority in expounding, declaring, and publifhing what
the law of this kingdom is; elpecially when fuch decifions
hold 2 confonancy and congraity with refolutions and deci-
fions of former times. And though fuch decifions are
lefs than 2 law, yet they are a greater evidence therecf
than the opinion of any private perfons, As sucH, what{o-

_'EVEI'-'—(H).

FirsT, becaufe the perfons who pronounce thefe decifiors,
are men chofen by the king for that employment, as being
of greater. learning, knowledge, and experience in the laws
than others. Secondly, becaufe they are upon their oaths
to judge according to the laws of the kingdom. Thirdiy,
becaufe they have the beft helps to inform their judg-
ments. Fourthly, becaule they do federe pro trivunal:,
and their judgments are ftrengthened andi uphr'*lﬂ by the
Yaws of this kingdom, till they are by the fame law reverfed
or avoided (o).

(#) An opinion, though erro- hes no legal efficacy. So, sn

neous, concleding to the judz-  opinton givenin courr, if not ne
‘ment of a court, is a judicial opi- ceflary to thejudgment, is extra-
nion ; becaule it is not only deli- judicial. Vaugh. 382,
v .red under the {anftion of the (¢) Blac. Com. 1 v. 6q. feq.
judge’s oath, but on mature deli- Id. 267. Fortefe, de Laud. cup.
beration. But ar extra-judicial 8. Seld. Review of Tith. cap.
opiaion, whether givenin orout 8. 13 W, 3. cap. 2. 1 Geo. 3.
of court, is no more than the cap. 22, apd De Lolme, cap. 8.

frohaume of him who gives it; &8
Now
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. Now judicial decifions, as far as they refer to the laws
of this kingdom, are for the matter of them of three

kinds,

First, they ate either fuch as have their reafons fingly in
the laws and cuftoms of the kingdom. As, who fhall fuc-
ceed as heir to the anceftor ;—what is the ceremony requifite
for pafling a frechold ;—~what eftate, and how much fhall the.
wife have for her dower; and many fuch matters, wherein
the ancient and exprefs laws of the kingdom give an ex-
prefs decifion, and the judge feems enly the inftrument to
pronounce it. And in thefe things, the law or cuftom of
the realm 1s the only rule and meafure to judge by; and in
reference to thofe matters, the decifions of courts are the
sonfervatories and evidences of thofe laws,

SECONDLY, or they are fuch decifions, as by way of de.
duction and illation upon thofe laws, are framed or deduced.
As for the purpofe, whether of an eftate thus, or thus, li-
mited, the wife fhall be endowed ;-~-whether if thus, or thus
limited, the heir may be barred ; and infinite more of the
like complicated queftions, And herein the rule of deci-
fion is, firft; the common law and cuftom of the realm,
which is the great fulffratum that is to be maintained ; and
then authorities or deciftons of former times, in thé fame or

the like cafes ; and then the reafon of the thing itfelf (7).

THIRDLY, or they are fuch as feem to have no other
guide but the common reafon of the thing, unlefs the fame.
point has been formally decided. Asin the expofition of
the intention of claufes in deeds, wills, covenants, &c.
where the very fenfe-of the words, and their pofitions and

(p) This fource of decifion is called * preeteritorum memorin

$ eeniorims
relations,
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telations, give 2 rational account of the meaning of the par-
ties. And in fuch cafes, the judge does much better herein,
than what a bare grave grammarian, or logician, or other
prudent man could do. For in many cafes there have been
former refolutions, either in point, or agreeing in reafon or
analogy with the cafe in queftion; or, perhaps alfo, the
claufe to be expounded 1s mingled with fome terms or
claufes that require the knowledge of the law, to help out
with the conftruction or expofition. Both which do often
happen in the fame cafe, and therefore it requires the know-
ledge of the law, to render and expound fuch claufes and
fentences. And doubtlefs 2 good common lawyer is the befk

expofitor of fuch claufes, &c. (g).

(o) Plowd. x22. {cq. 140. feq. munate rule; and the beft and
Thus the pradtice and decifions of moft effectual precautions are ta-
courts acquire the authority of ken for the impartial application
laws ; every proceeding is con- of rules to particular cafes,
dudted by fome fixed and ceters

M T N CHAP
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CHAP V.

How the common law of Engiand /i'narf at-and for fame time
after the coming in of king William L

IT is the honour and fafety, and therefore the Juﬁ defiid 1f::

of kingdoms that recognize no fuperior but God, that
their laws have thefe two qualifications. . Firft, that they’
be not dependent uponany foreign power ; for a’ depend-
ency in laws, derogates from the honour and integrity “of
the kingdom, and from the power and fovereignty of the

prince thereof, Secondlys that they tafte not of bondage
or fervitude; for that derogates from the dignity of theé
kingdom, and from the liberties of the people thereof.

In relation to the former confideration, the kings of this
realm, and their great councils, have always been jcalous
and careful, that they admitted not any foreign power;
efpecially fuch as pretended authority to impofe laws upon
other freec kingdoms or ftates; nor to countenance the

 admiflion of fuch laws here, as were derived from fuch a
PﬂWEI’h

Rome, as well ancient as modern, pretended a kind of
univerfal power and intereft ; the former by their viftories,

* which were large, and extended even to Britain itfelf ; and
the latter, upon the pretence of being univerfal bithop, ot
yicar general, inall matters ecclefiaftical. So that upon pre=
tence of the former the civil law, and upon pretence of the
latter the canon law, was introduced, or pretended to
fome
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fome kind of right, in the territories of fome abfolute
princes, and among others here in England, But this king-
dom has been always very jealous of giving too much
countenance to either of thofe laws, and has always thewn
a juft indignation and refentment againft any incroachments
of this kind, either by the onc law or the other, It is
true, as before is fhewn, that in the admiralty and military
courts, the ¢ivil law has been admitted, and in the ecclefiaf-
tical courts, the canon law has been, infome particulars, ad-
mitted : but {ill they carry fuch- marks and cvidences
about them, whereby it may be known that they bind not,
nor have the authority of laws from themfelves, but from the
authoritative admiflion of this kingdom.

AnD as thus the kingdom, for the-reafons before given,
never admitted the civil or the canon law to be the rule of
the adminiftration of common juftice in this kingdom ; fo
netther has™ it endured any laws to be impofed upon the
people by any right of conqueft ; as being unfuitable to the
honour or liberty of the Englifh kingdom, to recognize
their laws as given them at the will and pleafure of 2 con-
queror. And hence it was, that_although the people un-
jullly affifted king Henry IV. in his ufurpation of the
crown, -yet He was not admutted thercunto, until he had
declared, that he claimed not as a conqueror (a), butas 2
fucceflor (4). Only he referved tohimfelf the liberty of ex-
tending a pretence of conqueft againft the Scroops, that
were {lain in battle againft him ; which yet he durft not

(a) His right as a congberor ner he could ; and in the end, he
was never avowed, it was only  left himfelf, in the cyes of men
infinuated. of fenfe, no foundation of right,

(4) See Knyghton 2957. Henry byt his pofieilion,
patched upa title ip the beft man-

‘UGL. I. I.i ) I'Eﬂ



340 Tue HISTORY oy THE

reft upon without a confirmation in' parliament. Vide Rot,
Parl, 1 H. 4. No. 56. & Pars 2.  ibid. No. 17. [A]

[AT It is without queftion that Henry 1V. claimed not the crown
as a conqueror, though le was very much inclined fo to do («),
but as a fucceffor; by defcent, from the right linc of the blood
royal. :

'In order to this he fet up a thew of two titles ¢ the one, upon the
pretence of being the firft of the blood royal, in the entire male
line, whereas the duke of Clarence left only one daughter Phi-
lippa ; from which female branch, by a marriage with Edmond
Mortimer, earl of March, the houfe of York defcended @ the other,
by reviving =n exploded rumour, firft propagated by John of Gaunt,
that Edmind carl of Lancafter, to whom Henry’s mother was
heirefs, was in redlity the elder brother of King Edward I, though
his parents, onaccount.of his perfonal deformity, had impofed him
on the world for the younger ; and therefore Henry would be in.
titled to the crown, cither as fucceffor to Richard I1. in cafe the
eniire male linc was allowed a prefc:renf_::e to the females or, even
prior to that unfortunate prince, if the crown could defeend through

a female, while an entire male line was cxitting,

However, asin Edward the Third’s time we find the parliament
approving and affirming the law of the crown, fo in the reign
of Henry IV. they aétually excrted their right of stew fetding
the fucceffion to the crown. And this was done by the ftatues.
4 Hen. IV.c. 2. whereby it is enafted, ¢ that the inheritance
 of the crown and realms of Epgland and Francd, and all
“ other the king's dominions, fhall be fer and remain (&) in
¢ the perfon of our {overeign lord the king, and in the heirs of
“ his body iffuing ;" and prince Henry is declared heir apparent
to the crown, to hold tohim dnd the heirs of his body iffuing, with
remainder to ford Thomas, lord John, and lord Humphrey, the
king’s fons, and the heirs of their bodies refpeétively, Which is
indecd nothing more than the law would have donebefore, provided
Henry the Fourth had been a rightful king. 1t however ferves to
fhew, that it washen generally underftood, that the king and
Parfiament had a right to new-model and regulate the fucceflion to
the crown.  And we may obferve, with what caution and delicacy
the parliament then avoided declaring any f{entiment of Henry’s
original rtitle. However, fir Edward Coke more than once ex-
prefsly declares (¢}, thatat the time of paffing this a&, the right
of the crown was in defcent from Philippa, daughter and heir

of Lionel duke of Clarence ().

(a) Seld. Tit. Hon. t 3. (A) Soit mys et demoerze, (¢} 4 Infl. 77, r08,
(4) Blac, Com. 1 v. 202.
A¥p
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AND upon the like reafon it was, that Kihg William' L
though he be called the Conqueror, and his attaining the
crown here, is often in hiftory, and in fome records, called
CONQUESTUs ANGLIZE; yetin truth it wasnot fuch acone
quelt as did, or could alter the laws of this kingdom ; or im-
pofe laws upon the people per modum cangmﬁ:?r, or jure belli.
And therefore, to wipe off that falfe ‘imputation upon our
laws, asif they were the fruit, or effe& of a conqueft, or
carried in them the badge of fervitude to the will of the

Conqueror, which notion fome ignorant and prejudiced per-
fons have entertained ; I fhall rip up and lay open 'this

whole bufinefs from the bottom, and to.that end enquire
into the following particularsy viz.

FirsT, of the thing called conqueft what it is when at-
tained; and the rights thereof. |

SECONDLY, of the feveral kinds of conqueft, and thelr
effells, as to the alteration of laws by the vitor.

THIRDLY, how the Englith Jaws ftood at the ehtry of king
William I,

FOURTHLY, by what title he entered : and whether by fuch
aright of conqueft as did, or could, alter the Englith Jaws.

FirrHLY, whether de fafio there was any alteration of the
faid Jaws, and by what means, after his coming in,

FirsT touching the firft of thele, viz. ronqueft, what
it is when attained, and the rights thereof. It is true,
that it feems to be admitted as a kind of law among all
nations, that in cafe of a folemn war between {upreme -
princes, the conqueror acquires a right of dominion, as

_well as a property over the things and perfons that arc
L 2 fully
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fully conquered (¢). 'The reafons afligned are principally

thefe, viz,

N FIR'S‘I‘,J becaufe both parties have appealed to the highefk
tribunal that can bey viz. the trial by war ; wherein the
great Judae and Sovereign of the world, the Lord of Hofts,
feems in, 3 more efpecial manner than in other cafes, to de-
cide t_.he controverfy. ~Secondly, becaufe unlefs this {hould
be a final decifion, mankind would be deftroyed by endlefs
broils, .wars, and contentions 5 therefore, for the preferva-
tion of mankind, this great decifion ought to be final, and
the conquered ought to acquiefce in it (4). Thirdly, be-
caufe if this thould not be admitted, and be, as it were, by
the tacit confent of mankind, accounted a Jawful acquifi-
tion, .there would not .be any fecurity or peace under any
government. For by the various revolutions of dominion
acquired by this means, have been, and are to this day, the
fuccefiions of kingdems.and -ftates preferved. What was
once the Romans, was before that the Grecians ; and be-
fore them, the Perfians 3 and before the Perfians, the Af-
fyrians, . And if this juft vi®ory were not allowed to be a
firm acqueft of dominion, the prefent poffeffors would be
{till obnoxious to the claim of the former proprictors, and
{fo they would be in- a reftlefs ftate of doubts, difficultics,
and changes, upon thepretenfion of former claims; there-
fore, to cut off this inftability and unfettlednefs in domi-
nion and property, it would feem that the common confent

(¢) Intheopinion of Grotius, troverf.2 v. Contr, xxxiv. 3q0.

hemay impofc fubjeétion uponthe
- whole body, whether it be a ftate,
or only part of a ftate ; and whe-
ther that fubjeftion be civil, mixt,
or defpotick. De 'Jure Belli ac
Pacis 1. 8. c. 8. Seneca makes
ufe of this argument in the con-
;I'D‘-“E:Tf}' dz Olyuthio~-Y ule Cone

edit. Gron. Major.

() Sec the Differration of Coc-
causde Jure Viétoriz Diverfo a
Jure Belli, feét. 2 3.but Freuer has
attempted to refure the opinion of
Cocceius,in his notes uponPuffer-

dorf de Ofhe. Hom. & Civ. L. 2.
c. 16, {e&}, 13, |
. of
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of all nations has tacitly fubmitted, that acquifition by right
of conqueft, in a folemn war between perfons not fubjeds
of cach other by bonds of allegiance or fidelity, fhould be

allowed as one of the lawful ttles of acquiring dominion
over the perfons, places and things fo conquered,

Bur whatever be the real truth or juftice of this pofition,
yet we are much at a lofs touching the things 71 hypo-

thefi ; viz, whether this be the effect of every kind of con-
queft ¢ Whether the war be juft or unjuft ? What are the
requifites to the conftituting of ajuft war (¢) ? Who are the
perfons that may acquire? and, What are the {folemnities re-
quifite for that acqueft ! But above all, the greateft diffi-
culty is, When there fhall be faid fuch a victory as acquires
this right ? Indeced if there be a total” deletion of cvery
perfon of the oppofing party or country, then the viftory
is complete, becaufe none remains to call it in queftion.
But fuppofe they arc beaten in one battle, may they not
rally again? or if the greater part be {ubdued, fnny not
the leffer keep their ground ! or if they do not at the pre-
fent, may they not in the next age regain their liberty ? or
. if they be quiet for a time, may they not, as they have op-
portunity, renew their pretenfions ! And although the vic-
tor, by his power, be able to quell and fupprefs them, yet
he is beholden to his fword for it; and the right that he got
by his victory before, would not be fufficient, without a
power and force to eftablifh and fecure him againft new
troubles. And on the other fide, if thofe few fubdued
perfons can by force regain what they once had- a pretence
to, a former victory will be but a weak defence; and if it
would, they would have the like pretence to a claim of acqueft
by victory over him, as he had over them,

(¢) Of a juft and folemnwar, fee Grot.l. 3. . 3.
according to the right of nations, ,

L 3 ' _1 Iv
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IT feems, thercfore, a difficult thing to determine, inwhat
indivifible moment this viftory is fo compleat, that jure
belliy the acqueft of dominion is fully gotten. And there-
fore, vitors are ufed to fecure themficlves againft difpgtes of
that kind ; and as it were to under-pin their acqueft jure belli
—(that they might not be loft by the fame means whereby
they were gained)—by the continuation of eternal forces of
ftanding armies, caftles, garrifons, munitions, and other
alls of power and force; fo as thereby to over-bear and pre-
vent an ordinary poffibility of the prevailing of the con-
quered or fubdued people againft the coriqueror or vicor,
He that lays the weight of his title upon vi&ory or conqueft,
rarely refts in it, as a complete conqueft, till he has added
to it fomewhat of confent or faith of the conquered, ( f)
{ubmitting voluntarily to him. Then, and not till then,
he thinks his title fecure, and his conqueft complete. And
indeed, he has no reafon to think his title can be otherwife
fecure ; for where the title is merely force or power, his
title will fail, if the conquered can with like force or power
over-match his, and fo regain their former intereft or do-
minion,

Now this confent 1s of two kinds, either exprefied, or
implicd.

AN exprefs confent is, when after a victory, the party
conquered do expreflly fubmit themfelves to the victos,
either fimply or abfolutely ;—by dedition, yielding themfclves,
giving him their faith and their allegiance ; or elfe, under
eertain pacls, conventions, agreements, or capitulations.
As when the fubdued party, cither by themfelves, or by fub-
ftitutes, or delegates by them chofen, do yield their faith

() In fuch cafe the acqui- L 3.¢ 8.feft. 1. note 1. 1, 35004
ftion 15 lawful, and that whether 1. fedr. 11 nete v Puffendof,
the war be juft,or unjuft. Gror. L 8.&. 8. fett. 1.

and
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'and their allepiance to the viCor, upon certain paélts or

agreements between them; as, for holding or continuing
their religion, their laws, their form of civil adminiftra-

tion, &c.

Axp thus, though force were perhaps the occafion of
this confent, yet in truth it is confent only that is the true
proximate and fixed foundation of the victor’s right; which
now no longer refts barely upon external force, but upon
the exprefs confent and pact of the fubdued people. Confe-
quently, this pat or convention is that which is to be the
immediate foundation of that dominion. And upon a dili-

gent obfervation of moft acquelts gotten by conqueft, or fo |
called, we fhall find this to be the conclufion of almoft al}

vitories ; they end in deditions and capitulations, and faith
siven to the conqueror ; whereby oftentimes the former
laws, privileges, and poflcflions are confirmed to the fubdued,
without which the vifors feldom continue long or quiet in
their new acquefts, without extreme cxpence, force, feverity,

and hazard,

Aw implied confent is, when the fubdued do continue for
2 long time quiet and peaceable under the government of
the victor ; accepting his government; fubmitting to his
laws ; taking upon them offices and employments under
him ; and obeying and owning him as their governor, with-
out oppoiing him, or claiming their former nght. This
{cems to be a tacit acceptance of, and affent to him. And
though this is gradual, and poflibly no determinate time is
ftinted, whercin a2 man can fay, this year, or this month,
or this day, fuch a tacit con{ent was completed and con-
cluded ;—for circumitances may make great variations in the
fufficiency of the evidence of fuch an aflent ;—yet by a long

and quiet tradt of peaccable {ubmiffion to the laws and go-
L 4 vernment
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vernment of the victor, men may reafonably conjecture, that

the conquered have relinquifhed their purpofe of resaining
by force, what by force they loft, .

BuT ftill all this is intended of a lawful conqueft by a
foreign prince or ftate, and not an ufurpation by a fubject,
either upon his prince or fellow fubjedts. For feveral ages

and difcents do not purge the unlawfulnefs of fuch an ufur-
pation.

SECONDLY, concerning the feveral kinds of conquefls,
and their effets, as to the alteration of laws by the viétor.
There feems to be a double kind of conqueft, which in-
duces a various confideration touching the change of Jaws ;
viz, victoria in regem & populum, & widloria in regem
tantiun, )

THE conqueflt over the people or country, 1s when
the war i1s denounced by a prince or ftate foreign, and no
{fubjelt 5 and when the intention and denunciation of the
war 15 againdt the king and people or country ; and the pre-
tenfion of title 1s by the {word, or jure bell. Such were
moft of the conquefts of ancient monarchs, viz. the Affy-
rian, Perfian, Grecian, and Roman conqueils, And in
{uch cafes, the acquifitions of the victor were abfolute and
. univerfal.  He gained the intereft and. property of the very
foil of the country fubdued ; which the viCtor might, ac-
his pleafure, give, fell, or arrent. He gained 2 power of
abﬂliﬂlmg or changing their laws and cuftoms ; and.of giv-
ing ncw, or, of unpnf'nnr the law of the victor’s country.
* But although this the conqueror might do, yct a change of
the laws of the conquered country was rarely univerfally
made, efpecially by the Romans; who, thoush in their
own particutar colontcs, planted 1 conqucied eountries,

th{:}?
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they obferved the Roman law; which poflibly might by de-
arees, without any rigorous impofition, gain and infinuate
themfelves into the conquered people, and fo gradually ob-
t-ain, and infenfibly conform them, at leaft (o many of them
as were conterminous to the colonies and gﬁrrifons, to the

Romanlaws j—yct they rarely made a rigorous and univer-
{al change of the laws of the conquered country, unlefs

they were fuch as were foreign and barbarous, or altoge-
ther inconfiftent with the victor's government. But in
other things, they commonly indulged unto tae conquered,
the laws and relicion of their country, upon a double ac-
count, Viz.

FIrsT, on account of humanity; thinking it a hard and
over-fcvere thing, to impofe prefently upon the conquered,
a change of their cuftoms, which long ufec had made dear to
them. And, fecondly, upon the account of prudence ; for
the Romans, being a wife and experienced people, found

that thofe indulgencies made their conquefts the more ecafy,
and their enjoyments thercof the more firm, Whereas a ri-
gorous change of the laws and relizion of the people, would
render them ina reftlefs and unquict condition, and ready
to lay hold of any opportunity, of defetion or rebellion, to
rcgain their ancient laws and religion, which ordinary peo-
ple count moft dear to them. Though at this day, the in-
Hulgence of a Paganifh religion is not ufed to be allowed by
any Chriftian victor, as is obferved in Calvin’s cafe, in the
Seventh Report. To give one inftance for all, it was upon
this account, that though the Romans had wholly {ubdued
Syria and Paleftina, yet they allowed to the inhabitants
the ufe of their religion and laws, fo far forth as confifted
with the fafety and fecurity of the victor’s intereft. And
therefore, though they referved to themfelves the cognizance
ef fuch caufes as concerned themfelves, their officers, or
TEVCnues ;
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revenues 3 andfuch cafesasmightotherwife difturb the fecurity
of their empire—as treafons, infurreions, and the like;
yet it is evidcn't,ltheyindulged the people of the Jews, &c.
to judge by their own law; not only of fome criminal pro-
ccedings, but even of capital, in fome cafes ; as appears by

the hiltory of the Gofpels and Aéls of the Apofties.

Bu {till this was but an indulgence, and therefore was re-
fumable by the victor ; unlefs there intervened any capitula-
tion between the conqueror and the congquered to the cona
trary, which was frequent ; efpecially in thofe.cafes when
it was not a compleat conqueft, but rather a dedition upon
terms and capitulations, agreed between the congueror and
the conquered ; wherein ufually, the yielding party fecured
tothemfelves, by the articles of their dedition, the enjoy-
ment of their laws and religion; then by the laws of
mature and of nations, both which oblige to the obfervation
of faith and promifes, thofe terms and capitulations werc
to be obferved. Again, fecondly, when after a full con-
queft, the conguered people refumed fo much courage and
| power as began to put them into a capacity of regaining
their former laws and libertics ; this commonly was the
occafion of terms and capitulations between the conquerors
and conquered.  Again, thirdly, when by long fucceflion
of time, the conguered had either been incorporated with
the conquering people, whereby they had worn out the
very marks and difcriminations between the conquerors and
conquered ; and if they continued diftinct, yet by a long
prefeription, ufage and cuftom, the laws and rights of the
conquered people were in a manner fettled ; and the long

permiflion of the conquerors amounted to a tacit conceflion
or czpitulation, for the enjoyment of their laws and liber-

* &CS:

f

Bur
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BuT of this more than enough is faid, becaufe it will ap-
pear in what follows, that William 1, never made any fuch
conqueft of England,

SEcoNDLY, therefore I come to the fecond kind of con-
fueft, viz. that which is only vifloria in regem. And this
is where the conqueror either has a real right to the crown
or chief government of a kingdom, or at leaft has, or
makes fome pretence or claim thereunto; and, in purfu-
ance of fuch claim, raifes war, and by his forces obtains
what he f{o pretends a title to. Now this kind of congueft
does only inftate the victor in thofe rights of government,
which the conquered prince, or that prince to whom the
conqueror pretends a right of fucceflion, had ; whereby he
becomes only a fucceflor jure belli, but not a vitor, or
conqueror upon the people ; and therefore has no more
right of altering their laws, or taking away their libertics
or poffcflions, than the conquered prince, or the prince ta
whom he pretends a right of fucceflion, h;ad. For the in-
tention, fcope, and effect of his victory extends no fur-
ther than the fucceflion, and does not at all afte@ the rights
of the people, The conqueror is, as it were, the plaintiff;
the conquered prince is the defendant; and the claim is,
a claim of title to the crown. And becaule each of them
pretends a right to the fovereignty, and there is no other
Eompetenﬁ: trial of the title between them, they put them-
felves upon the great trial by battle (g); wherein there is
nothing in queftion touching the rights of the people, but
only touching the right of the crown; and that being de-
cided by the victory, the vi€tor comes in as a fucceflor, and
not jure wifforiey as in relation to the people’s rights ; the
moft facred whercof are their laws and religion.

(2} Vide cap. 6, note (4),
| INpEED,
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INDEED, thofe that do voluntarily affift the conquered
prince, commonly undergo the fame hazard with him, and
do, as it were, put their intcreft upon the hazard and iffec
of the fame trial; and therefore commonly fall under the
{ame feverity with the conquered, at leaft de fadls 5 becaufe,
perchance; the viftor thinks he cannot be fecure without 1.
Yet ufage, and indeed common prudence, makes the con-
querors ufe great moderation and difcrimination, in rela-
ticn to the affiftants of the conquercd prince ; and to ex-
tend thus {everity only to the eminent and bufy afhftants of
the conquered ; and not to the gregariz, or fuch as either
by conitraint, or by neceflity, were enforced to ferve againit
him. And as to thofe alfo, on whom they excrcife their
power, it has been rarcly done jure belli aut victoriz, but
by a judictary proceeding, as in cafes of treafon; becaufe
now the great title by battle has pronounced for the right of
the conqueror ; and at beft, no manmuft dare to fay otherwife
now, whatfocver debility was in his pretenfion or claim,
We fhall fee the inftances hereof in what follows,

TaIrDLY, as to the third point, how the laws of Eng-
land ftood at the entry of king William I. It feems plain,
that at the time of his entry into England, the laws com-
monly called the laws of Edward the Confeflor, were then
the ftanding laws of the kingdom (4). Hoveden tells us,

ina digreflion under his Hiftory of King Henry IL that thofe
laws were originally put together by king Edgar, who was
the Confeflor’s grandfather, viz. |

“ Verua tamen poft mortem ipfius regis Edgari ufq;
* ad coronationem fanch regis Edvardi quod tempus continct
“ {exaginta & feptem annos prece (vel pretio) leges fopitic

(7} Ante cap. 1.

¢ {funt
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funt & jus pretermifle fed poﬁqu:am rex Edvardus in
regno fuit fublimatus concilio “baronum Anglie legem

(

.

™

i

¢ annos fexaginta & feptem fopitam, excitavit & confirma-
“ vit, & ea lex fic confirmata vocata cft lex fancti Edvardi,
“ non quod ipfe prius inveniflet eam fed cum pratermifli
“ fuiflet & obliioni penitus dedita a morte avi fui regis Ed-
“ gari qui primus inventor cjus fuifle dicitur ufque ad fua
¢ tempora, viz.fexaginta & feptem annos.”  And the fame
paffage, iz tofidem wverbis, is in the Hiftory of Litchfield, cited
in Sir Robert "T'wifden’s Prologue to the Laws of King Wil-
liam I.  Butalthough poflibly, thofe laws werc colleGted by
king Edgar, yet it is evident, by what is before faid, they
were augmented by the Confeffor, by that extra® of laws
before-mentioned ; which he made out of that three-fold
law that obtained in feveral parts of England, viz., the
Danifh, the Mercian, and the Weft-Saxon laws,

Tuis manual, as I may call it, of laws, fhiled the Con-
feffor’s Laws, was but a fmall volume, and contains but few
heads; being rather a fcheme, or dire&ory, touching fome
method to be obferved in the diftribution of juftice, and fome
particular proceedings relative thereunto; efpecially in
matters of crime, as appears by the laws themlelves, which
arc now printed in Mr, Lambard’s Saxon Laws, p. 133, and
other places. Yet the Englith were very zealous for them,
no lefs or otherwife than they are at this time for the Great
Charter ; infomuch that they were never fatished till the
faid laws were reinforced and mingled, for the moft part,
with the coronation oath of king William 1. and fome of
his fucceflors.

AND this may ferve fhortly touching this third point;
whereby we fee that the laws that obtained at the time of
' the
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the entry of king: William 1. were the Englith lawsy and
principally thofe of Edward the Confeflor.

FourTHLY, the fourth particular is, the pretenfions of
king William L to the crown of England;, and what kind
of conqueft he made. This will be beft rendered and
underftood, by producing the hiftory of that bufinefs, as it
1s delivered over to us by the ancient hiftorians that lived in
ot near that time, The fum; or zotum whereof 15 this.

Kine Epwarp the Confeflory having no children, not
like to have any, had three perfons related to him, whom he
principally favoured, viz. Firft, |

Encar Etusring, the fon of Edward, the fon of
¥.dmond Ironfide. MatT. Paris, anno 1066. ¢ Edmundus

¢« autem Latus Ferreum rex naturalis de ftirpe regum genuit
« Edwardum & Edwardus genuit Edgarum cui dc jure debe-
¢ batur regnum Anglorum.’’

SeconpLy, Harold, the fon of Goodwin earl of Kent,
the Confeffor’s father-in-law3 he having married carl

Gooedwin’s daughter. And Thirdly,

Wikriam duke of Normandy; who was allied to the
Confeflor thus, viz, Willian was the fon of Robert (;),

the

(/) William duke of Nor-
mandy, furnamed the Baftard,
. Avas the fon of Robert the {e-
cond, by Harlottay the daughter
of atanncr in Falife. Bromp-
ton, gta. Our ancient hiftorians
differ about the name of Wil-
}iam’s mother. Abbat Brompton

ealls her Arlet, and fo does the

ancient chronicle of I\*nrmandy.

* Knyghtan nominates her Arlee ;

others call her Herleva; which
laft may probably be right ; moft
of the French writers, cfpecially
the moderns, calling her Hers
leve. Writersare better agreed
as to her family 5 for they fay,
in generad, that the was atanner’s

d‘&ughtﬂ'.
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the fon of Richard duke of Normandy, which Richard was
brother unto the Confeffor’s mother. Vide Hoveden, fub
initio anni primi Willielmi ptimi.

Tuere was likewife a great familiarity, as well as . this
elliance, between the Confeflor and duké William ; for the
Confeffor had often made confiderable refidences in Nor-
mandy ; and this gave a fair expeQlation to duke Williamn
of {ucceeding him in this kingdom. And there was alfo, at
leaft, pretended, a promife made him by the Confeflor, that
duke William fhould fitcceed him in the crown of Eng-
tand [B]s And becaufe Harold was in great favour with the

King,

daughter. A Freach author,
however, of greatintegrity, re-
ports the matter differently in all
refpeéts. He fays her name was
Heleta, and that fhe was not
the daughter of a tanner, but of
onc Foubert, valet-de-chambre
ta the Duke of Normandy, which
Foubert was the fon of atanter.
Recucil des Rangs des Grands de
France, par. 1. du Tillet, p. 137.
William was fo little athamed of
his birth, that he affumed the

appellation of Baftard, in fomc of
his lctters and charters, Spelm:
Gloff. in verb. daflardus, Cam-
den in Ricbmondfbire. Notwith.
ftanding his illegitimacy, and the
meannefs of his mother, he had
been allowed to {ucceed in the
dutchy, to hisfather, though not
without a very dangerous and
fattious oppofition; which he had
the gaod fortune to fubdue, by the
prodent care of his guardians
and his own abilicy.

[B] Though the inveterate prepoffeflions of Edward kept him
from feconding the pretenfions of Harold, yet he took but fceble
and irrefolute fteps for fecuring the fucceffion to the Duke of Nor-
mandy. ‘The whole ftory of the tranfaétions between Edward,
Harold, and the duke of Normandy is told fo differently by the
ancient writers, that there are few important paffages of the Eug-
lilh hiftory liable to fo great uncertainty. It does not feem hikely,
as fome have {uppofed, that Edward ever executed-a will in the
duke’s favour, much lefs that he got it ratified by the flates of
the Kingdom, as is affirmed by others. The will would have
been known to ally and would have been produced by the Con-
queror, to whom it gave fo plaufible a title ; butf the doubiful and
ambiguous manner in which he feems always to have mentioned
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king, and of great power in England, and thercfore the
hkelieft man by his affiftance to advance, or by his oppo=
fition to hinder, or temperate; the duke’s expé&a!:ion; there

was a contra¢t made between the duke and Harold in Nor-
mandy; in the Confeflor’s life-time, that Harold thould, after

the Confeflor’s deathy aflift the duke in obtaining the
crown of England (4£); Shortly after which the Confeffor
-~ died, and then {tepped up the three cempetitors to the

crown, viz.

it, proves, that hic could only plead the Knoivn Intentions of that
monarch in his favour, which he was defirousto call 2 will.  Thereo
is indecd a charter of the Conqueror, preferved by Dr. Hicks,
(val. 1.} where he calls himfelf rex bereditarins, meaning heir by
will ; but a prince pofleffed of fo much power, and atrended with
fo much fuccels, may cmploy what pretences he pleafes. It is
fufhicient to refute his pretences to obferve, that there 1 a great
difidence and vanation among the hiftorians swih regard to a
point, which, had it been real, muft have been agreed upon by all
of them.

As to the civcumftance of Harold’s contradt with the duke, in
- Normandv, fome hifiorians, particularly Malmelbury and Matthew
Weftminiter, atirm that Harold had no Intention® of gning over to
Normamly, but that taking the air in a pleafurc-boat on the coaft,
he was driven over, by itrefs of weather, to the territories of Guy,
Count of Ponthicu : but befides thac this fiory 1s not probable in it-
felf, and is contradicted by moft of the ancient hiftorians, it
i» refuted by a very curious and auwthentic monumcent. It is a
tapcfity preferved in the ducal palace. of Rouen, and fup-
pofed to have been wrought by orders of Matilda, wife to the
Emperor @ at leafty it s of very great antiquity. Harold 15 there
vreprefedted as taking his departure from king Edward in execution
of lome commiflion, and mounting his veffel with a great train.
The defign of redeeming his brother and nephew, who were bofta-
aes, is the moft hikely caufe that can be atligned ; and is accurdingly
mentioned by Eadimer, Hoveden, Brompton, and Simeon of Dur-
ham, For a farther account of this piece of tapeftry, fec Hiitoire

de I' Academic de Literature, tom. ix: p. 535. HUME,

(4) W.Malmbb. ¢3. IHove- 366, Ingulf. 68, Wace, 43¢,
dcn,.;,zg.. Brumptnn, 047 Gul. 460, VS, penes Carte, 354
Gemete b2, ¢ 35 H. Huone ‘

1. Epcar
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1. Epcar ATHELING, who was indeed favoured by
*he nobility, but being an infant was overborn by the power
of Harold, who thereupon began to fet up for himlelf.
Whereupon Edgar, with his two fifters, fled into Scotland ;
where he, and one of his fifters, dying without iflue, Mar-
garet, his other fifter and heir, married Malcolm, king of
Scots ; from whence proceeded the race of the Scottih

kings (o).

2. HaroLD, who having at frft raifed a power un-
der pretence of fupporting and preferving duke William’s
title to this kingdom, and having by force fupprefled Edgar,
he thereupon claimed the crown to himfelf.  And pretending
an adoption, or bequeft of the kingdom untoe him by the
Confellor, he forgot his promife made to duke William,
and ufurped the crown ; which he held but the fpace of nine
months and four days, Hovepen [C].

Vor. L. M 3. Wik

(¢) Though Edward had, thought capable of taking the

with great affeftion, brought up
Edgar, and had alfo beftowed on
him the title of /Etheling, a ttle
which, 1 believe, exclufively be.
longed to the royal family, and
{cemed to mark him out as heir to
the crown; yet he was not after-
wards,perhaps, (asHale fuppaofes)
cverborn by the potver of Harold,
On the contrary, notwithitand-
ing this appearance of an adop-
tion, as he was fti¥ under age
wlhen Edward died, he was not

government, and therefore was
not nominated by that monarch
at his deceafe, to {ucceed 1o the
Kingdom, And the fame objece
tion prevailed with the great
council, or Witena-gemote, ta
fer him afide, and ele€t Harold,
The excluding a minor from the
{ucceilion in England, was not
new to the Saxons. Ld. Lyt.
Hift. Hen. II. 1 v. 3. 4. 349.
350. But fce note [C] which
follows below,

[C] Harold’s acceflion was attended with as little oppofition as if
he had fuccceded by the moft unqueftionable title. The citizens of
London, the bifhops and clergy, had adopted his caufe ; and al' the
moft powerful nobility, conrneéted with him by allianée or by friend-
thip, willingly feconded his pretenfions,  The title of Edgar Zthe~
;ing was fcarce ever mentioned ; much lefs the claim of the duke ¢f

Nor=
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3. WiLLiam duke of Normandy, who pretended
promife of fucceflion by the Confeflor, and a capitulation

or {tipulation by Harold for hisafliftance ; and had, it{eems,
{o

Norihandy s and Harold, aﬁ'cmb]ing the coiincil, received the crown
from their hands, without waiting for any regular meeting of the
ftates, or fubmitting the queftion to their free choice or determina-
tion (m). The new prince, founding his title on the fuppofed fuf.
frages of the people, which appeared unanimous, was, on the day
immediately fucceeding Edward’s death, crowned and ancinted king.
by Aldred, archbifhop of York, The whole nation feemed joy-
f{lll}f to {wear allegtance to him.

The duke of Normardy, when he fivft received intelligence of
Harold’s accellion, was moved to the higheft pitch of indignation ;
but that he might give the better colour to his pretenfions, he fent
over an embafly to England, upbraiding Harold, with his breach of
faith, and fummoning him to refign immediately poffeffion of the
kingdom, Harold replicd,thatthe oath with which he was reproach-
ed, had been cxtorted by the well-grounded fear of violence, and
could never, for that reafon, be regarded as obligatory : That he
fiad no commiflion; cither from the late King, or from the ftates of
England, who alone could difpofe of the crown, to make any ien-
der of the {ucceflion to tlic duke of Normandy ; and if he, a pri-
vate perfon, had affumed {o much autherity; and had even volunta-
rily fivorn to {upport the duke’s pretenfions, the eath was unlawful,
and it was his duty tofeize the firft opportunity of breaking it :
That he had obtained the crown by the unanimous fuffrages of the
people 5 and fhould fhew him{elf totally unworthy of their favour,
did he not firenvoufly maintain thofe national liberties, with which
they had entrufted him @ and thatthe duke, if he made any attempt
by force of arms, fhould experience the power of an united nation,
conduéted by a prince, who, fehfible of the obligations impofed on
him by his royal dignity, was determined, that the fame moment
thould put a period to hislife and to his government (n). HuME,

(=) G.Pict, 196.. Vpod. Neuft.  gularly elefted by the flates; fome,
436. Order. Vitalis, 492. M. Weft.  that Edward left him his fucceffor bw
223, W. Malm. ¢3. Ingulf. 68. will.

Brompton gg7. Knyghton 2110, () W .Malm, g¢g. Higden
H. Hunting. 210, Many of the 285, M. Weft, 222, De Geft
hiftorians fay, that Harold was re-  Angl. incerto autore 331.

[D] The
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{o far interefted the pope in favour of his pretenfions, that
he pronounced for William againft both the others [D7.

Herguron the duke makes his claim to the crown of
England; gathered a powerful army, and came over ; and

upon the 14th of October, Anno 1067 (g), gave Harold

(7) Thete is, I belicve, a 1067) landed at Pevenley, in
miftake in the year, foritfecems Suffex. Ld. Lyt. Hift, Hen. 11,
agreed thae William, on the day 1 v, ott. 24,
of St. Michael, 1066 (and not

[D] The moft important ally, whom William gained by nego-
ciation, was the Pope, whio had a powerful influence over the an.
cient barons, no lefs devout in their religious principles, than va-
lorous in their militar}r enterprizes. The Roman puntiﬁ, after an
infenfible progrefs during feveral ages of darknefs and ignorance,
began now to [ift his head openly above all the Princes of Europe;
to affume the office of a mediator, or even an arbiter, inche quarrels
of the greateft monarchs ; to interpofe hiwfelf in all fecular affairs,
and to obtrude his ditates, as {overeign laws, on his obfequious dif.
ciples, It wasa fufficient motive to Alexander I1. the reigning pape,
for embracing Willlam’s quarrel, that he alone had made an appeal
to histribunal, and rendered him nwmpire of the difpute between him
and ITarold ; but there were other advantages which that pontiff
forefaw muft refult from the conqueft of England by the Norman
arms. That kingdom, though at firlt converted by Romith miffion .
.rics, though it had afterwards advanced fome farther {teps towards
{ubje€tion under Rome, maintained ftill a grear mdependence in frs
teclefiaftical adminiftration ; and forming a world within itfelf, en-
tivelv feparated from the reft of Eurepe, it had hirtherro proved
inacceffible to thofe exoritant clzims, which 1*L1ppﬂrt::d the grandeur
of the papacy. Alexander therefore lmp:.—d, that the French and
Norman barons, if fuccefstul in their enterprize, nyght iinvort into
that country a more devoted reverence to the holy fee, and bring the
Englifh churches to a nearer conformitv with thofe of the reft of
Europe. He declared immediately in favourof William’s claim (0);
pronounced Harold a perjured ulurper 3 denounced excommunicas
tion againft him and his adherents ; and the more to encovirage the
duke of MNormandy in his enterprize, he fent him a confecrated
banner, and aring with one of 8t. Peter’s hairs in it (4). Thue
{adds Mr. Hume) were all the ambition and violence of that jn-
vafion covered over fafcly with the broad mantle of religion,

. (o) W. Malm. 100, Ingulf. 69. * (p) Baker, 2. edit, 1684.
Higden, 285, Brompton, g¢53.

M 2 batﬂg:
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battle, and overthrew him at that place in Suflex where
William afterwards founded Battel-abbey, in memory of
that victory {r). And then he took upon him the govern-
ment of the kingdom, as king thereof; and upon Chrift-
mas following was folemnly crowned at Weftminfter by the
archbifhop of York (s). Andhe declared at his coronation,
that he claimed the crowny not jure bell, but jure fuccef-
Sfionis, DBrompton gives us this account thereof, * cum
¢.nomen tyrann exhorrefceret & nomen legitimi principis
¢ induere vellet petiit confecrari;” and accordingly; fays
the fame author, the archbifhop of York, in refpeét of fome
prefent incapacity in the archbifhop of Canterbury, ¢ mu-
¢ nus hoc adimplevit ipfimque Gulielmum Regem ad jura
¢« Ecclefiz Anglicane ‘tuenda & confervanda populumque
 fuumn refte regendum, & Leges reftas ftatuendum fa-
« cramento folemniter adftrinxit;” (#) and thereupon he
taok the homage of the nobility ().

imfiuence and authurity over the

() Gul. Gemet. 288, Chron,

Sax, 189, M. Weft. 226. M. Englith, as might be dangerous
Paris, 9. Diceto, 482, This to a new cftablithed monarch.

Eadmer. 6. Sce Biog, Brit. 1 v,
128. tit. Aldred, ed, 1798, Ld.

convent was freed by him from
all epifcopal jurifdiction. Monaft.

Ang.tom. 1.p. 311, 3iz.

( s ) Williamn pretending that
Stigand, the primate, had obtain-
ed his pall in anirregular manner
from pepe Benediét FX. who was
bimfelf an ufurper, rvefufed to
be confecrated by hunj; and
thercfure conferred that honour
on Aldred, archbithop of York.
Gul. Piftav, 206. Ingulf. 6.
Malmef., 102. Hoveden, 4s0.
M. Wef, 145. Flor. Wig. 633,
M. Paris, ¢. Anglia Sacra, vol.
1. p. 248, Alur, Bever. 127,
Stigand was poffefled of fuch

Lyt. Hift. Hen, II. 1 v. oft. 40.

(1) Order. Vnal. s03. Malmefh,
271.

(x) The King, thus poffeffcd
of the throne by a pretended def-
tnation of king Edward, and by
an irregular cletion of the peo-
ple, but ftill more by the power
of his arms, retired from London
to Barking in Effex ; and there
received the fubmiffions of ali
the nobility who had not at-
tended Iis coronation, Gul.
Piftav, 208, Order. Vitalis, s50;3..

Tuis
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Tuis being the true, though fhort account of the ftate
of that bufinefs, there neceffarily follows from thence thefe

plain and unqueftionable confequences.

FirsT, that the conqueft of king William L. was not 2
conqueft upon the country, or people, but only upon the
king of it, in the perfon of Harold, the ufurper. For
William L. came in upon a pretence of ttle of fucceflion to
the Confeflor ; and the profecution and fuccefs of the battle
he gave to Harold, wasto make good his claim of fuccef-
fion, and to remove Harold, as an unlawful ufurper, upon
his right.  'Which right was now decided in his favour, and

determined by that great trial, by battle (x ).

SecoNbpLy, that he acquired in confequence thereof no
greater right than what was 1n the Confeflor, to whom he
pretended a right of fucceflion ; and therefore, could no
more alter the laws of the kingdom upon the pretence of
conqueft, than the Confeflor himfelf might; or than the
duke himfelf could have done, had he been the true and
rightful fucceflor to the crown; in point of defcent from
the Confeflor. Neither is it material, whether his pretence
were true or falfe ;3 or whether, 1f true, 1t were available or
not, to entitlehim to the crown. ¥or whatfocver it was, it

was fufficient to direct his claim, and to qualify his victory
{o, that the jus belli thereby acquired, could be only vic~

toria in regemy fed non in populum: and put him only in
the ftate, capacity and qualification of a fucceflor to the

King, and not as conqueror of the kingdom ().

(+) Seld. of Tithes, ¢. 8. Blac,
Com. 1 v. 194.

(y) Though Sir Matthew
Hale, and others, contend that
the conqueft by William can be
confidered in no other light than

an acquifition, without any of

M 3

the powers attendant on fubjuga-

tion, yet others, particularly
Wilkins and Dr. Brady, under-

ftand it to have been no lefs than
an abfolute conqueft, Sec nate
[E] on thischapter.

THIRDLY,
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TuirpLy, and asthis his antecedent claim kept his ac-
quelt within the bounds of a fucceflor, and reftrained him
from the unlimited bounds and power of a conqueror ; fo
his {ubfequent coronation, and the oath by him taken, is a
further unqueftionable demontitration, that he was reitrained
within the bounds of a fucceflor, and not enlarged with
the latitude of a victer, For at his g¢oronation, he bound
himfelf by a {oleinn oath to preferve the rights of the church,
ana to govern according to the laws ; and not abfolutely and

unlimitedly, according to the will of a conqueror.

FourTHLY, that if there were any doubt whether therc
might be fuch a viCory as might give a pretenfion to him
of altering laws, or governing as aconquerér ; yet to fecurc
from that poffible fear, and to avoid it, he ends his viflory
ina capitttiat1011. Namely, he tak_'cs the ancient oath of a
king unto the people; and the people reciprocally giving
or returning him that aflurance that fubjeéls ought to give
their princé, by performing their homage to him as their
king, declaredhim, by the vitory he had obtained over the
ufurper, to be the fucceflor of the Confeflor (z). Confe-
quently, if there might be any pretence of conqueft over
the people’s rights, as well as over Harold’s, yet the capi-
tulation, or ftipulation, removes the claim or pretence of a

conqueror, and enftates him in the regulated capacity and
ftate of a fucceflor. And upon all this it is cvident, that
king William I, could not abrogate, or alter the ancient

laws of the kingdom, any more than if he had fucceeded
the Confcflor as his lawful heir, and had acquired the crown

by the peaceable courfe of defcent, without any fword
drawn, [E]

AND
(=) Sce Ld. Lyt. Hift. Hen, DBrir. 1 v. 128. ed. 1758, tit, Al-

1. 5 v. oét. 4o. and theau. dred.
thoritizsthere cited. Alfo Biog.

[E] Somec have been defivous of refufing to William the tide of
eanqucvor, in the fenfe in wihich it 15 commonly underttond ; and
on
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AND thus much may fuffice, to {hew that king William L.
did not enter by fuch a right of conqueft, as did or could

alter the laws of this kingdom, |
M 4 THERE-

en pretence that the word is fometimes in old books applied to fuch
as make an acquifition of territory by any méans, they are willing to
rejeét Williaw’s title by right of war to the crown of England.
It is needlefs to enter into a controverfy, which by the terms of it
muit ncceffarily degcnurate o 2 difputﬂ of words. It f{uffices to
fay, that the Duke of Normandy's firt invafion of the ifland was
hoftile ; that his fubfequent adminiftration was.entirely fupported by
arms ; that in the very frame of his laws, he made a diftinthion be-
tween the Normans and Englith, to the advantage of the former (a);
that he afted in every thing as abiolute mafter over the natives,
whofe interelts and affeétions he torally difregarded ; and thatif there
wasan thEl“-'ﬂl when hi¢ a[['umcd the appearance of a lcgal magiﬁrate,
the period was very fhort, and was nothing buta temporary facrifice,
which he, as has becen the cafe with moft conquerors, was obliged
to make of his inclination to his prefent policy,  Scarce any-of- thofe
revolutions which beth in luftory and in comimon language have
always been denominated conquefts, appear cqually violent, or have
been attended with fo fudden an alterarion, both of power and pro-
perey.  The Roman ftate, which {pread its dominion over Europe,
feft the rights of individuals n a great meafure untouched ; and
thofe civilized couquerors, while they made their own country the
{cat of empire, found, that they could draw meoft advantage
from the f{ubjedt provinces, by beftowing on the natives the free
cnjoyment of their own laws, and of their private poffeflions. The
barbarians who fubdued the Roman empire, though they fettled in
the conquered countrivs, yet being aceuftomed to a rude, uncultivated
life, found a fmall partof the land (ufhicientto fupply all their wants ;
and they were not tempted to {cize extenfive poficilions, which they
neither knew how to cultivate nor employ.  But the Normans and
other forejgners who followed the ftandard of William, while they
made the vanquifhed kingdom the {eat of cmpire, were yet {o far
advanced 1n arts as to be acquainted with the advantages of a large
property ; and having totally fubdued the natives, they pufhed the
rights of conqueft (very extenfive in the eyes of avarice and ambition,
however narrow in thofe of reafon) to the utmoft extremity againft
them. Exceptthe former conqueft of England by the Saxons them-
{elves, who {v;i'c induced by peculiar circumf{tances to proceed even

(#) Hoveden, p. 6oo,
Ly



£

168 Tur HISTORY or TuE

THEREFORE ] come to the laft queftion I propofed to be
confidered, viz. Whether de fal?o there was any thing done

by

tathe extermination of the natives, it would be difficult to find in alk
hiftory a revolution more deftruétive, or attended with a more com-
plete {ubjeftion of the ancient inhabitants. Contumely feems even,
to have been wantonly added to oppreflion (4) ; and the natives
were univerfally reduced to {uch a ftate of meannels and poverty,
that the Englith name became a term of reproach; and feveral
generations clapfed before onc family of Saxon pedigree was raifed to
any eonfiderable honours, or could fo much as attain the rank of
barons of the realm (&). Thele falls are fo apparent from the
whole tenoz of the Englith hiftory, that none would have been
tempted to deny or elude them, were they not heated by the contro-
verfies of faftion ; while one party were abfurdly afraid of thefe
abfurd confequences, which they faw the other party inclined to.
draw from this event. But It is evident, that the prefent rights and
privileges of thepeople, whoare.a mixture of Englifh and Normans,
can never be affeétsd by a tranfaétion which pafled more than feven,
hundred years ago; and as all ancient authors (4}, who lived

nearcft

{4y H. Hunt. p. 370. Bromp-.
on, p. 940,

(c) So late as the reign of king
Stephen, the carl of Albemarles
before the battle of the ftandard,
addreflcd the officers of the army
in thefe terms: Procires Angha
clarifirt, et gemere Normanny,  &C.
Brompton, p. o026, Sce farther
Abbas Rieval. p. 319, &c. Al
the barons and military men of
England ftill called themfelves Nor-
mans,

(d) Ingulf. p. 70. H. Hune.
p. 170, 372, M. Wegt, p. 225.
Gul. Neub. p. 957 Alured,
Beverl. p. 124. De gefd. Angl.
p. 133- M. Paris, p. 4. Sim.
Dun. p. 206. Brompton, p. géa.
¢80, r161.  Gervafe Tilb. lib.
Y. ¢dp ¥6. Textus Roffenfis apud
Seld, Spicileg. 2d Ezdm. p. 397,

Gul. Pi&t. p. 206. Ordericus Vie
talis, p. §21. 666, 853. Epiit.
St. ‘Thom, p. 8o1. Gul, Malmefb,
P- 52, 57. Knyghton, p. 24:za,
Eadmer. p. 310. Thom, Rud.
horne in Ang. Sacrz, wvol. 1. P.
248.  Monach.. Roff. in Angla
Sacra, wvol. IL. p. 276. Girald,
Cambr. in eadem, vol. IL. p. 413,
Hift. Elyenfis, p, ¢16. The words
of this Jaft hftorian, who is very
ancient, are remarkable, and worth
tranfcribing, ¢ Rex itaque faflus
Willielmus, quid in  principes
Anglorum, qui tantz Cladi fopereffe
poterant, fecerit, dicere, cum nihjl
profit, omitto. Quid enim prodef-
{et, fi nec unum in teto regna de
llts digerem priftine poteftate uti
permiffum, {cd omnes aut in gravem
paupertatts rumnam detrufos aut
ex herreditatos patrin pulos, am

¢fluds
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by king William 1, after his acceflion to the crown, in re-
ference either to the alteration or confirmation of the laws 3
and how and in what manner the fame was done.

THIs, being a narrative of matters of fact, 1 fhall divide
jnto two inquiries ; viz. firft, What was done 1n relation tq
the Jands and pofleflions of the Englith; and f{econdly, What
was done in relation to the laws of the kingdom in general.
For both of thefe will be neceflary to make up a clear nar-
rative touching the alteration or fufpenfion, confirmation or
cxecution, of the laws of this kingdom by him.

F1rsT, therefore, touching the former, viz. What was dong
in relation to the lands and pofleflions of the Englifh,

THESE two things muft be premifed, viz. Firft, a matter
of right, or law ; which is this, thatin cafe this had been
a conqueft upon the kingdom, it had been at the pleafure of
the conqueror to have taken all the lands of the kingdom
into his own poffeflion ;—to have puta period to all former
titles ;~to have cancelled all former grants ;—and to have
given, as it were, the date and original to every man's
claim, fo as to have been no higher nor ancienter than
fuch his conquefty and to hold the fame by a title derived
wholly from and under him. I do not fay, that every abfo-

neareft the time, and beft knew the ftate of the country, unani.

moufly fpeak of the Norman dominion as a conqueft by war and
arms, no reafonable man, from the fear of imaginary confequences,

will ever be tempted to rejeét their concurring and undouoted tefti«
mony, HuME,

effofis oculis,. vel cteris amputatis  rem populum, non folum abeo, fed a
membris, opprobrium hominum fac-  fuis actum fit, com id diGtu fciamus
tos, aut certe mifesrime affiictos, difficile, etob immanem crudelitatem
vita privates.  Simili modo utilitate  fortafiis incredibile,

farere exiftimo dicere quid in minos |

lute



Tueg HISTORY or THE

fute conqueror of  kingdom will do thus 3 but that he may,
it he will, and has power to effelt it. Secondly, the fecond
thing to be premifed is, a matter of fact, which is this;
That duke William brought in with him a great army of
foreigners, that expe&ted a reward of their undertaking ;
and therefore were doubtlefs very craving and importunate
for gratifications to be made them by the conqueror ().
Again, it 1s very probable, that of the Englith themfelves,
there were perfons of very various conditions and nclina-
tiens; fome perchance did adhere to the duke, and were
afliftant to him openly, or at lealt under-hand, towards the
bringing him in ; and thofc were fure to enjoy their poflel-
fions privately and quietly when the duke prevailed.  Apain,
fome did, without all queftion, adhere to Harold ; and thofe
i all probability were {everely dealt with, and difpofic{led of
their lands, unlefs they could make their peace. Again,
poflibly there were others who aflifted Harold ; partly out of
fearand compulfion ; yet thofe, poffibly, if they were of any
note or emipence, fared little better than the reft. Again,
there were fome that probably ftood neuter, and meddled
not ; and thofe, though they could not expect much favour,
yet they might in juftice expect to enjoy their own.  Again,
it muft needs be fuppofed, that the duke having {o great an
army of foreigners ;—{o many ambitious and covetous minds
to be fatisfied ;—{o many to be rewarded in point of grati-
tude; and after {o great a-concuffion as always happens *1111011
the event of a victory, it muft needs, upon thofe and fuch
Yike accounts, be evjdent to any man that confiders things

170

of a tyrant; at Ieaft of onc, whe

(¢) William beftowed the for-
referved to himfelf, whenever he

feited eftates on the molt power-

fulof his captains, and eftablifh-

ed funds for the payment of his
{pldiers. Gul. Piét, 208.—His

military infirtutipns were thofe

pleafed, the power of affuming
that charafter. H. Hunt, 369.
M, Weft. 22¢. Malmib, 104,

af
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of this nature, that there were great outrages and oppref-
jlons committed by the victor’s foldiers and their officers ;—

many falfe accufations made againdt innocent perfons ;-—great
difturbances and evitions of pofleflions ; —many right owners
being unjuﬁly thrown out, and confequently many occupa-
tions and ufurpations of other men’s rights and poffeflions ;-—
and a long while before thole things could be reduced to any

quietand regujar fettlement [FF],
| THEsE

[F] Though the carly confifcation of Harold’s followers might
{cem iniquitous, being extended towards men who had never fworn
fidelity to the duke of Normandy; who were ignorant of his pre-
tenfions, and who ounly fought in defence of the government,
which they themfelves had eftablifhed in their own country ; yet
were thefe rigonrs, however contrary to the ancient Saxon laws,
excufed on account of the urgent neceflities of the prince. The
fucceffive deftruction of familics was a convincing proof that the
king intended to rely cntirely on the f{uppore and affeftions of
foreigners 3 and new forfeitures, atrainders, and violences were
the neceflary refnlt of this deftruétive plan of adminiftration,
No Englifhman pofleficd his confidence, or was intrufted with
any command or authority ; and ftrangers, whom a rigorous dif-
cipline could have but il contamned, were cncouraged In cvery
aét of infolence and tyranny againft them. ‘The cafy {ubmiffion
of the kingdom on its firft invafion, had expofed the natives to
contempt ; the fubfequent proofs of their animofity and refent-
jpent had made them the objet of hatred 5 and they were foon
deprived of every expedient by which they could hope to make
them{elves cither regarded or beloved by their {overcign, Im-
prefled with the fenfe of this difmal fitnation, many Englifhinen
fled into forcipn countrics, with an intention of paffing their
lives abroad frec from oppreflion, or of returning on a favourablg
opportunity to aflift their fricnds in the recovery of their native
liberties (/). It was crime {uflicient, in an Englithman, to be
opulent, noble, or powerful; and the policy of the king con-
curring with the rapacity of his foretgn adventurers, produced
almoft a total revolution in the landed property of the Kingdom,
Ancient and honourable familics were reduced to beggary; the
nobles themfelves were cvery where treated with 1onominy ‘and

(f Order, Vital 508, M, Weft, 2235, M. Paris, 44 Sim. Dun. 197,
- contempt
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‘THESE general obfervations being premifed, we will now
fece what de fafls was done in relation to men’s pofleffions, in
confequence of this viCtory of the duke.

FirsT, it is certain that he took into his hands all the
demefne lands of the crown which were belonging to
Edward the Confeflor at the time of his death; and avoided
all the difpofitions and grants thereof made by Harold,
during his fhort reign, And this might be one great end of
his making that noble furvey, in the fourth year of his reign,
called generally, Doomfday-read, in fome records ; as Rot.
‘Winton, &c.-—-thercby to afcertain what were the poffeffions
of the crowninthe time of the Confeflor, And thofe he en-
tirely refumed, And this is the reafon why in fome of our
old books it is faid, ANCIENT DEMESNE is that which was
held by king William the Conqueror; and in others ’tis
faid, ancient demefne is that which was held by king Ed-
ward the Confeffor. And both true in their kind, in this
refpect ; viz. that whatfoever appeared to be the Confeflor's
at the time of his death, was affumed by king William inta
his own Pnfﬁ:ﬁiou [G]. ‘

OECONDLY,

contempt ; they had the mortification of f{eeing their caftles and
manors pofleffed by Normans of the meaneft birth, and of the
loweft ftations (g}, and they found themfelves carcfully excluded
from cvery road, which led either to riches or preferment (4).

Hune,

I'GJ Thofe lands which were in the poffeflion of Edward the
Confeffor, and which afterwards came to William the Conqueror,

(g) Order. Vitalis, c21. M., a5 a mark of the &rvitude of the

Weft., 229,

() The obliging all the inhabi-
gants to put out their fires and lights
at certain hours, upon the foundng of
a hell, called the courfeu, is repre.
ientcd by Polydore Virgil, lib, o,

Englith.  But this was a law of po-
lice, which William had previoufly
eftablifhed in Noymandy,  Sce Du
Moulin, Hift. de Normandie, 160,
The fame law had place in Scotland.
Le Burgor, cap. 56.

2ng
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SECONDLY, it is. alfo certain, that no perfon fimply, and
guatenus an Englih man, was difpoflefled of any of his
poileffions

and were by him fer down in a book called DosEeEsDAY, under
the title De Terra Regis, ate ANCIENT DEMESNE LANDS, Thcy
were exempt from any feudal fervitude, and were let out to huf.
bindmen to cultivate for the purpofe of f{upplying the King's
houfhold and family with provifions and neceffaries. For this
purpofe the tenunts (who are called by Bralton, willuni privilegiati)
enjoyed certatn privileges, and the tenure itfelf had {everal proper.
ties diftinét from others. which 1t retains to this day; though the
lands be in the hands of a [ubjeét, and the f{ervices changed from
labour to morey. 2z Inft.g42. 4 Inft. 269. F. N B, 14, Salk,
g%, pl. 2. Black. Com.z v. g9, Bur the lands which were in the
poffcilion of Edward the Conteffor, and which were given away
by him, are NOT at this dav ancient deme{ne 3 nor are any others,
except thofe which are written down in the book of DGMESB;‘LT;
and therefore, whether {uch lands are anctent demefne or not, is
to be tried only by that book. Salk. 57. 4 Inft. 269, Hob. 183,
Brownl. 43, Thebook of DoMESDAY was brought into court by a
certiorari out of chancery, direéted to the treafurer and chamberlain
of the exchequer, and by mittimus fentinto the common pleas, Dy,
t30. b, Iffue was taken ¢ whether Longhope in the county of
“ Gloucefter was ancient demefne or not ;' on producing the book
of DoMESDAY) it appearcd that Hope was ancient demefne, bug
nothing {aid Uf’ Longhope ; and the Court held, that the party
failed in his proof. Lev. 106, Sid. 147. Bur if the queftion
be, * whether lands be parcel of a manor which is ancient de-
“ mefne #" this thall be tried by a jury. Salk, 56, pl. 1. 2 Salk,
174. But fee Burr. 1c48. where an acre of land may be an.
cient demefne, though the manor, of which it is parcely is not
fo. Vide Rol. Abr. 321, and fee F. N. B. 14, Leon, 232, Dyer
&+ 11 Co. 10, Bro. Ancicut Dem. 33. 2 Leon. 191, 3 Lev.
405. Lands whicharenext, or moit convententto the lord’s manfion.
houfe, and which he keeps in his own hands, for the fupport of his
family, and for hofpitality, are called Lis demefhes, but have not
the {fame properties with ancient demeine.  Spelm. rz. Blackftone,
tn treating of the rents and profits of the demefne lands of the
crown, as being a branch of the king's ordinary revenue, fays,
% Thefe demefuc lands, terre dominicales rezis, being either the
fhare referved to the crown at the original diftribution of landed
property, or fuch as came to it afterwarys by forfeitures or other
means, wers ancienty very large and exienfive 5 comprizing divers

Manors,
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pofleflions ; confequently their land was not pretended unto;
as acquired jure belli, "Which appears moft plainly by the
following evidences, viz.

FIrRsT,

tanors, honours aind lordfhips 3 thetenants of which had very pecu-
lar privileges, At prefent they are contracted withina very narrow
compafs, having been almoft entirely granted away to private fub-
jeéts, This has occafioncd the parlimment frequently ro interpofe ;
and, particularly; afrter King William LI1. had greatly impoverifhed
the crown, an aét paffed, (1 Ann ft. 1. c. 7.) whereky ail future
erants or leales from the crown, for any longer tcrm than thirty.
one vears, or three lives, are declared tobevoid 3 except with regard
to houfes, which may be granted for fifty years. And noreverfion-
ary leafe can be made, fo as to exceed, together with the cftate in
being, the fame term of three lives, or thirty-onc years : that is;
where there is a fubfifting leafe of which there are wwenty years
ftill to come; the king cannot grant a future intereft, to commence
after the expiration of the former, for any lunger term than eleven
years. The tenant muft alfo be made liable to be punifhed for coms
mitting waftc ; ind the ufual rent muft be referved, or, where there
has ufually been norent, oue third of the clear yearly value. The
misfoftunc is, that this a&t was made too late, after almoft every
valuzble poffeffion of the crown had been granted away for ever,
or clle upon very long leafes 5 but may be of benefit to pofterity,
when tholc leafes expire,” Black, Com. 1 v. 286, As to the
tenure, lord Holt, faid it was as ancient as any other, thoush he
{uppofes that the privileges annexed toit, commenced by forite act of
parhament  forthat it cannot be created by grantat thisday,  Salk.
57. DMr. Juftice BlackRone, in treating of this tenure, deferibes it
thus: ® There 1s a {pecies of tenure defcribed by Bradlon under
the name fometimes of privileged villenage, and fometimes of
villein focage. This he tells us, I. 4. tr. 1. c. 28, is fuch as
has been held of the kings of England from the Congueft downs
wards ; that the tenants hevein willana faciunt fervitta, fod certa ol
determunata 3 that they caimot alienc or transfer their tencements
by grant or froffment, any more than pure villeins can ; but muf
lurrender them tothe lord or his fleward, 1o be again granted out and
held in villenage.,  And from thefe circumftances we mav colleél,
that what he here defcribes, is no other than an exalted fpecies of
copyhold, f{ubfifting at this day, viz. the tenure in ancient des
mefne 5 to which, as partaking of the bafenefs of villenage in the
nature of 1ts fervices, and the freedom of focage in their certaintyy

he
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First, that very many of thofe perfons that were pof-

{cfled of lands in the time of Edward the Confeflor, and {o

returned

he has thercfore given a name compoundced out of both, and calls iz
vitLaNuM socaciuni. The tenants of ancient demefne lands,
under the crown, were notall of the fame order or degree.  Some of
them; as Britton tefufies, ¢o 66, continued for a long time pure and
ablolutz villeins, dependenton the will of the lord; and thofe wha
have fucceeded them in their tenures, now differ from common copy-
huldcrs in GHI)‘ a ft:'w pﬂintS. E. N. B- 228, Others WwWora in great
mcafure cnfranchifed by the royal favour, being only bound in
refpect of ther lands to perform fome of the better forr of villein
{crvices, but thofc DETERMINATE and CERTAIN; as, to plough
the king's land, to fupply his court with provifions, and the like s
ull of which are now changed into pecuniary remts: and in
confideration heveof they had many immunities and privileges granted
ta them ;4 Inft. 269. 5 as, Totry the right of their property in a pecu-
lizr court of their own, called a court of ancient demefne, by a pecy-
liar procefs denominated, a writ of right clofe s FONL B, 12, Notto pay
toll ortaxes 5 not to contribute to theexpencesof knights of the fhive ;
not te be put on jurics, and thelike. See 1 New Abr. 111, Thef: te-
nants therefore, though their tenure be ablolutely copylioldy yet have
an intereft equivalent to 2 frechold : for, though their fervices were
of a bafe and villenous original, (Gilb. Hift. Exch. 16, 3¢.) yerthe
tenants were clicemed, in all other refpells, to be highly privileged
villeins ; ‘and efpeciailv in this, THAT THEIR SERVICES WIRR
IIXED AND DETERMINATE, and thar they could not be compelled
(1iike purevilleins) to relinguifh thele tenements at the lord’s will,
or to hold them againft their own : ** ¢/ ideo, Luys Bracton, dicux.
fur liberi  Britton alfo, from fuch their freedom, calls ther
sbfolutely soxearans, and their tonure sozrMANRIES 3 which
he deferibes (c. 66.) to be lands and tenements which are not
held by knight-fervice, nor by giand ferjeanty, nor by petit,
but by fimple fervices, being as it were lands enfranchifed by
the king or his predeceflors from their ancient demefne.  And
the fame name is alfo given them in Fieta, L1, ¢, 8. Hence Fitz.
herbert obferves, (IN. B. £3.) that no lands 2re ancient demeine
but lands holden in {ocage: thatis, not in free and common focage,
but 1n this amphibious, fubordinaze clafs, of villein {ccage, And
it 1s poffible, that as this {pecies of {ocage tenure is plaimiy founded
upon predial {ervices, or {fervices of the plough, it may have given
caufe to imagine that all focage tenures urofe from the {ame criginal ;
for want of diftinguifhing, with Bracton, between free {ocage or

{ceage
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returned upom the book of Doomfday, retained the fame
tinto them and their defcendants; and fome of their defcen=
dants retain the fame poffeffions to this day; which could

hot have been, if prefently, jure belli ac victorie univerfalis,
the lands of the Englith had been vefted in the conqueror.

And again,

SEconDLY, we do find, that in all times, even fuddenly after
the conqueft, the charters of the ancient Saxon kings WERE

PLEADED AND ALLoweD; and titles made and created by
them, to lands, liberties, franchifes, and regalities, affirmed and
adjudged under William 1. Yea, when that exception was
offered, THAT BY THE CONQUEST THOSE CHARTERS HAD
LOST THEIR FORCE, yet thole claims were allowed. As in

v K. 3. fines, mentioned by Mr. Selden, in his notes upon
Eadmerus; which could not be, if there had been fuch a
conqueft as had vefted all menr’s rights in the congueror.

‘THIRDLY, many recoveries were had fhortly after this
conqueft, as well by heirs as fucceflors, of the feifin of their
predeceflors before the conqueft,  'We fhall take one or

fucage of frank tenure, and villein focage or {ocage of ancient de-
mefne.~Lands holden by this tenure are therefore a fpecies of
copyhold, and as {uch preferved and exempted from the operation
of the fiatute of 12 Cha. 2.¢. 24, Vet they differ from common
copyholds, principally in the privileges beforementioned : as alfo
they differ from frecholders by one efpecial mark and tinure of
villenage, noted by Bralton and remaining to this day, viz. that
they cannot be conveyed from man to man by the geucral common-
law convevances of feoftment, and the reft ; bur muft pafs by fur-
render, to the lord or his fteward, in the manner of common copy-
holds: yet with this diftference, (Kitch. on Courts 194.) that, in
the {urrender of thefe lands in ancient demelne, it is not uled to fuy,
*“ to hold at the will of the lord,” in their copies, bur only * to
* hold according to the cust o of 2he manor.” Black., Com. 2 v,
10r.  How ancient dumelne may become frank-fee, and where it
may be pleaded, and the form, vide x New Abr, 112, 113, and the

authoritics there cited.
~two
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two inftances for all; namely, that famous record apud’
Pinendori, by the archbifhop of Canterbury, in the time

of king William I, of the feifin and title of his predecef-
{fors beforc the conqueft, See the whole procefs and pro-
ceedings theretipon, in the end of Mr. Selden’s notes up-
on Eadmerus, and Spelman’s Gloflary, title Drenches.
Upon thefe inftarices, and much more that might be added,
it is without contradiction, that the rights and inheritances
of the Englifh guiatales, were not abrogated or impeached
by this conqueft 5 but continued, notwithftanding, thefame.
For, as is before obferved, it was jure belli quoad regem,

fed ion quoed poprelum,

Bu todefcend to fome particulars. The Englifh perfons
that the Conqueror had to deal with were of three kinds,

Yiz.

First, fuch as adhered to him apainft Harold the
ulurper ; and, without all queftion, thofe continued the:
poffeflion of their lands; and their pofleflions were rather
increafed by him; than any way diminifhed.

SECONDLY, fuch as adhered to Harold, and oppof;e‘d the
duke, and fought againft him ; and doubtlefs, as to thofe,
the duke after his vitory ufed his power, and difpoffefled
them of their eftates ; which is ufual upon all conclufions
and events of this kindy vgon a dduble reafon: Firfl, to
fecure himfelf againft the power of thofe that oppofed him,
and to weaken them in their cftates, that they fhould not
afterwards be ernabled to make head againft him: and,
fecondly, to gratify thofe that affifted him, and to reward
their fervices in that expedition 3 and to make them firm to

his intereft; which was now twifted with their own, For it
Vor. L, . N . <can’t
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can’t be imagined, but that the Conqueror was affifted with
a great company of foreigners—{ome that he favoured-—s
fome that had highly deferved for their valour—fome that
were neceflitous foldiers of fortune—and others that were
cither ambitious or covetous ; all whofe defires, deferts, or
expectations, the Conqueror had no other means to fatisfy,
but by theeftates of fuch as had appeared open enemies to
him; and doubtlefs, many innocent perfons fuffered in this
kind, under falfe fuggeftions and accufations ; which occa-
fioned great exclamations by the writers of thofe times
againft the violences and oppreffions which were ufed after
this viGtory.

AND,'thirdly, {uch as ftood neuter, and meddled not on
either fide during the controverfy. And doubtiefs, for
fome time after this great change, many of thofe (uffered
very much, and were hardly ufed in their eftates, efpecially
fuch as were of themore eminent fort (i),

it
\

GervasiusTiLBurIENSIS,whowrote in the time of Henry
IL lib. 1. cap. Quid Murdrum & Quare fic Dictum, gives
us a large account of what he had traditionally learned
touching this matter, to this effet, viz. “ Poft regni con-
« quifitionem & perduellium f{ubjeftionem, &c. nomine
« qutem fucceffionis 4 temporibus fubacte gentis mhil fibi
¢ yendicarent, &c.” i, e. after the conqueft of the king-
dom, and fubjeflion of the rebels, wheq the king himfelf
and his great men had furveyed their new acquifitions,
ftri®t enquiry was made, who they were that, fighting
againft the king, had faved themfelves by flight.  From thefe,
and the heirs of fuch as were flain in battle, fighting
againft him, all hopes of fucceffiony or of poflefling their

(1} Vide note {Fi on this chapter.
" eftates,
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. ftates, wereloft; for the people being fubdued; they held
their lives [and ﬁrtunes] as a favour.

Bur Gervale; as he fp:::';i.ks {o Iii::efaily, in relation to the
conqueft, and the fubafta gens, as he terms us; fo 1t
fhould feem he was, in great meafure, miftaken in this rela-
tion. For it is moft plain, that thofe that were not vifibly
engaged it the z}{ﬁf’cqncc of Harold, were not, according;
to the rules of thofe times, difabled to enjoy their poflef-
fions, or make title of fucceflion to their anceftors, or
tranfmit to their pofterity as formerly ; though pofiibly
fome oppreflions might be ufed to particular perfons, here and
there, to the contrary. And this appears by that excellent
monument of antigquity, fet down In fir H, Spelman’s Glof-
fary, in the title of Drenches or Drengesy which [ fhall

here tranfcribe, viz:

« EpwINUs DE SHARBORNE, et quidam 2lii qui ¢jéQi fue-
“ runt & terris fuis abierunt ad congueftorem & dixerunt
“ iy quod nunquam ante conqueflum, nec wn congneffum, nec
“ pofty fuerunt contra regem ipfum in CONCILIO AUT IN
« AUXILIO ﬁff tenuerunt fe in pace, et hoc parati funt pro-
 bare qualitef rex vellet ordinare, per quod idem rex fa-
« et inquiri per totam Anglimn fi ita fuit, quod quidem
‘¢ probatum fuit, propter quod idemn rex precepit ut om-
€ nes 1l qui {ic tenuerunt fe in pace in forma pradi@a
¢ quod ipli REMABERENT omnes terras & dominationes
“ fuas adeo integre & in pacc ut unguam habuerent vel
“ tenuerunt dnte conqueftum fuum, et quod ipfiin pofte~
% rum vocarentur Drenges.”

EUT it fcems the pnffeﬂinﬁs of the Church were not undet
this difcrimination, for they being held not in right of the

" perfon, but of the Church, were not fubject to any confif
| Na2 cation

o
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cation by the adherence of the pofleflor to Harold the
ufurper (4). And therefore, though it feems Stigand arch-
bifhop of Canterbury, at the coming in of William I. had
been in fome oppofition againft him, which probably might
be the true caufe why he performed not the office of his
coronation, which of right belonged to him, though fome
other impediments were pretended (/), ana might alfo pof-
fibly be the reafon why a confiderable part of his pofief-
flons were granted to QOdo, bifhop of Bayeux; yet they
were afterwards recovered by Lanfranc, his {ucceflor, at
Pinendon, iz pleno comitatu, ub: rex precepit totum comi-
“ tatum abfgue mora confiderey & homines comitatits omnmes
< francigenos & precipue Anglos 1n antiquis legibus & con-

 faetndinibus peritos in wman convenire.”’

'T'o this may be added thofe feveral grants and charters
-made by king William 1. mentioned in the Hiftory of Ely,

and in Eadmerus, for reftoring to bifhopricks and abbies
fuchlands, or goods, 2shad been taken away from them, viz.

« WirrLrermus Dei gratia rex Anslorum, Lanfranco
« archiepifcopo Cantuar’ & Galfrido epifeopo Conftantien.

¢ & Roberto comiti de Ou & Richardo filio eomitis Gilberti
« & Hugoni de Monteforti fuifque aliis proceribus regni
¢ Anglie falutem. Summonete vicecomites meos ex meo
¢« precepto & ex parte mea eis dicite ut reddant epifcopa-
¢ tibus meis & abbatiis totum dominium omnefque domi-

« picas terras quas de demthio epticopatuum meorum, &
« abbatarium, epifcopi mei & abbates eis vel lenitate ti-

(#) William, however, rctain-  gainft Stizand were mere preten-
ed the church in great {ubjeétion, ces; his ruin was not only refolv-
as well as his lay fubjefts: and ed on, but profecuted with great
would allow none, of whatever feverity. Hoveden, 433, Diceto,
charaéter, todifpute hisfovereign  482. Knyghton, 234¢. Anglia
will and pleafure. Sacra, 1v.¢,6, Ypod. Neuft.

(1) The crimes alledged a- 438, Eadmerus in initio libri.

€ more
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more vel cupiditate dederunt vel habere confenferunt vel
ipfi violentia fua inde abftraxerunt, & quod haftenus
injufte pofliderunt de dominio ecclefiarum mearum. Et
nifi reddiderint ficut eos ex parte mea fummonebitis, vos
ipfos velint nolint, conftringitc reddere; et quod fi qui-
libet alius vel aliquis veftrum quibus hanc juftitiam im-

pofui ejufdem querelee fucrit reddat fimiliter quod de
domino epifcopatuum vel abbatiarum mearum habuit

ne propter illud quod inde dliquis veftrum habebit, minus
exerceat fuper meos vicecomites vel alios, quicunque te-
neant dominium ecclefiarum mearum, quod pracipio, &c,””

« WILLIELMUS rex Anglor’ omnibus fuis iidelibus fuis &
vicecomitibus in quorum vicecomitatibus abbatia de Heli
terras habet falutem. Precipio ut abbatia prad, habeat
omnes confuetudines {uas fcilicet faccham & focham toll
& team & infanganetheof, hamfocua, & grithbrice fith-
wite & ferdwite infra burgum & extra & omnes alias
forisfaCturas in terra fua fuper {uos homines ficut habuit
die qua rex Edwardus fuit vivus & mortuus, & ficut

mea juffione dirationatee apud Keneteford per plures
fcyras ante meos barones, viz. Galfridum Conftantien,
ep. & Baldewine abbatem, &c. Tefte Rogere Bigot.”

“ WirLrLieLmus rex Angl. Lanfranco archiepo’, & Rogero
comiti Moritonie, & Galfrido Conftantien, ep, falutem,
Mando vobis & pracipio ut iterum faciatis congregari
omnes fcyras que interfuerunt placito habito de terris
ecclefia de Heli, antequam mea conjux in Normanjam
novifime veniret, cum quibus etiam fint de baronibus
meis qui competenter adefle poterint & przdiGo placito
interfuerint & qui terras ejufdem ecclefize tenent; quibus
in unum congregatis eligantur plures de illis Anglis qui
{ciunt quomodo terrre jacebant prefatee ecclefiz die qua
rex Edwardus obiit, & quod inde dixerint ibidem jure-

N 2 ¢ jurando
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¢« jurando teltentur; quo fato reflituentur ecclefie terras
“ que in dominico {uo erant die obitus regis Edwardi;
¢ exceptis his quas homines clamabant me fibi dediffe;
¢« illas vero literis mihi fignificate quee fint, & qui eas te-
“ nent; qui autem tenent thainlandes quee proculdubio
“ debent teneri de ecclefiz faciant concordiam cum abbate
« quﬁm meliorem poterint, & {1 noluerunt terre remaneant

“ ad ecclefiam, hoc quoque detinentibus focham & faccham
« fiaty” &c, '

¢« WiLLiELMus rex Anglorum, Lanfranco archiepifc’, &
¢« G. epifc. & R. comiti M. falutem, &c. Defendite ne
¢« Remigius epifcopus novas confuetudines requirat infra in-
« fulam de Heli, nolo enim quod ibi habeat nifi illud quod
“ anteceflor ejus habebat tempore regis Edwardi {cilicet qua
< die ipferexmortuuseft, Etfi Remig. epifcopus inde placi—‘
¢ tare voluerit placitet inde ficut feciffet tempore regis Edw.
¢« & placitum iftum fitinveltra preefentia 3 de cuftodiade Nor-
“ guic. abbatem Simconem quietuip effe demittite ; fod ibi
¢ municionem {uam conduct faciat & cuftodiri, Facite re-
¢ manere placitum de terris quascalummiantur Willielmus de
« Qu, & Radulphus filius Gualeranni, & Robertus Gernon g

“ {1 indeplacitarenoluerintficut inde placitaflent tempore ge-
4

™

gis Edwardi, & ficutin codem tempore abbatia confuetudines
{fuas habebat, volo ut eas omnino faciatishabere {icut abbas
¢ per chartas fuas & per teftes {uos cas deplacitare poterit,”

14

L )

I mi1cHT add many more charters to the {oregoing, and
more cfpecially thofe famous ciarters in Spelman’s Cuu:ncjls,
vol, i fol. 140 & 165, whereby it appears, that king Wil-
Bam 1. —¢ communi concilio, & concilio archiepifcaporum
¢ ¢riicoporum & abbatum, & omnium principum & baro-
t i regui, —inftituted the courts for holding pleas of
ecoicualtic caufes to be feparate and diftin&t {rom thofe

couris
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courts that had jurifdiftion of civil caules (m). Sed de his

plufguam fatis. [H ]
Axp

Y

(m) Blac. Com. 4 ve 415, Sce ’ 4 Inft. 299. Wilk. LL. Angl. Sax:
alfo Seld. in Ead. p. 6. 1. 24. ] 292, and Blac, Com. 3 v. 63.

[{H] The county court in the Anglo-Saxon times, and cven
during fome part of the reign of William I. was a court of great
power and dignity, in which the bifhep of the diccefe fat with the
carl, and on which all the abbors, priors, barons, knights, and
frecholders of the county were obiiged to attend. Here all the
controverfics arifing in the county, the moft important not excepted,
were determined 3 though not always finally, becaufe there lay an
appeal from its decrecs to a higher court. In a county court of
Kent, heldin the reign of Wilham [. at Pinendine, and of which
Hale makes mention (ante), there were prefent one archbi-
fhop, three bithops, the earl of the county, the vice-carl or thee
riff, a great number of the king's barons, befides a fill greater-mule
titude of kﬁights and freecholders, who in the courfe of three dzﬁs
adjudged feveral manors to helung to the archbiihﬂpric of Canter.
bury, which had been poffefled for fome time by Odo, bithop of
Baicux, the king's uterine brother, and by other powerful barens. ()

But the county courts did not continue long after the conqueft
1 this ftate of power and {plendonr. For William I. about A. D,
1085, feparated the ecclefiaftical from the civil part of thefe courts ;
prohibiting the bifhops to fir as judges, the clergy to attend as (uit-
ors, and the caules of the Church to be tried but in courts of theip
own {0). By this regulation, which is {aid to have been made in a
common council of the archbifhops, bithops, abbots, and chief men
of the kingdom, the county courts were deprived of their moft
venerable judges, their moft refpeftable fuitors, and moft important
bufinefs,  Befides this, after the departure of the bithops and
clergy, the carls difdained to fit as judges, and the great barons to
attend as fuitors, in the county courts; which, by degrees, reduced
them to their prefent ftate. This was not the worlt effeét of this
moft imprudent and pernicious regnlation.  For by it the kinpdom
was {plit aflunder ; the crown and mitre were fet atvariance j and the
ecclchaftical courts, by putting them{elves under the immediate pro-
teftion of the Pope, formed the clergy into 2 feparate ftate, under a

]

(n) Dugdale Originales Jurid, (+) Wikkins Concilia, L. 1. p. 368,
30- Hickefil Differtat, Epiftolaris, 31, 309,
&, -
N 4 | forcign
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. Ann thus T conclude the point I firft propounded, viz.
How king William L. after his viflory, dealt with the pof~
fefions of the Englith. Whereby it appears that there was
no pretence of an univerfal conqueft, or that he was a vic-
tor in populum. Neither did he claim the title of Englith
fands upon that account, but only made ufe of his vi&ory
thus far, to feize the lands of fuch as had opPosED him;
which 1s univerfal in all cafes of viltories, though without
the pretence of conqueft,

SECONDLY, therefore I come to the fecond general quef-
tion, viz, What was done in relation to the laws,

IT is very plain, that the king, after his viCtory, did, as
all wife princes would have donc, endeavour to make a
ftriGer union between England and Normandy, In order
thereunto, he endeavoured to bring in the French inftead
of the Saxon language, then ufed in England, ¢ Deliberavit,”
faj's Holcot, ¢ quomodo linguam Saxonicam poflit deftruere,
“ & Anglicam & Normanicam idiomate concordare ; & ideo

forcign fovereign, whigh in the end was produdtive of infinite dif-
ordars,

The ecclefiaftical courts, which were immediately creted in
confzqucnce, were 1. The Archdeacon’s Court, For as the arche
deacon was difcharged from fitting 25 a judge, with the hundredary,
in the hundred court, he was authorized to eret a court of his uwh;
in which he tcok cognizance of ecclefiaftical caufes within his'arch-
deaconty. 2. The Bifhop’s Ceurt, or Confiftory, which received ap-
peals from the archdeacon’s court, and whofe jurifdi¢tion extended
over the whole diocefe. 5. The Archbifhop’s Court, which receive
ed appeals from the confiftories of the {everal bifhops of the pro.
wince, and had jurifdiftion nct only ovar the particular diocefe
of the archbithop, but over all the diccefes in the province. From
ehis higheft ecclefiaftical court, appeals lay to the Pope, which {oon
hceame freguent, vexatious, and cxpenfive (p).

(7) Id, ikid. Hen. Hift. 3 v. 339,

¢ ordinavit
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¢ ordinavit quod nullus in curia regis placitaret NISI IN LIN-
« gua Garrica,” &e. (g). From whence arofe the prac-
tice of pleading in our courts of law in the Norman or
f‘ rench tongue, which cuftom continued till the flatute of

26 E. 3. c. 15,

AxD as he thus endeavoured to make a community in
their language, fo poflibly he might endeavour to make the
Jike in their laws, and to introduce the Morman laws into
England, or as many of them as he thought convenient.
And it is very probable, that after the viftory, the Norman
nobility and foldiers were {cattered through the whole
kingdom, and mingled with the Englith; which might pof-
fibly introduce fome of the Norman laws and cuftoms in-
fenfibly into this kingdom. And to that end the Conqueror
did induftrioufly mingle the Englifh and Normans together,
fhufling the Normans into Englith poflefions here, and

putting the Engiifh into pofleflions in Nm;mandy, and

(¢/ Probably the cuftoms of
England were originally record-
¢d 1n Saxon. William declared his
conqueft by a change of laws and
language. . He had entertained
the dificult projet of torally
abolithing the Englith language ;
and, for that purpofe, he ordered
that in all fchools throughout
thekingdom, the youth fhould be
inftruéted in the French tonguc;
a praftice which was continned

from cuftom, till afterthe rmgn of
Edward 1I1. and was never in-

deed totally difcontinued in En-
gland, The pleadings in the fu-
preme courts of judicature were
in French. 36 Ed. 3. ¢, 13.
Seld. Spicileg. ad Eadmer. 184,
Fort, Laud, Leg. Angl.c. 48. The

deeds werg often drawn in the
famc language: the laws were
compofed in that idiom. In-
gulf. .71, 88, Chron. Rothom.
A. D. 1066.—No other tongue
was ufed at court. It became the
language of all fathionable focie-
tics, and the Enghifh themfelves,
afhamed of their own country,
affe€ted to excel in that foreign
diale€t, From this attention of
William, and from the great fu-:
reign dominions long annexed
to the crown of England, pro-
ceeded that grear mixture of
French which is ar prefent to be
found in the Englifh tongue,

and which compofes the greateft
and beft part of our language.
Hen. Hift. 3 v. 354

mai:ing
3
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making marriages among them, efpecially between the no-
oility of both nations.

THirs gave the Englifh a {ufpicion, that they fhould fub-
cenly have a change of their laws before they were aware
of it. But it fell out much better.  For firfly there arifing

-

fome danger of a defeCtion of the Englith, counttnanced
by the archbifhop of York in the north, and Ftederick,
abtiot of St. Albans, in the fouth ; the king, by theperfua-
fions of Lanfranc, archbithop of Canterbury,—$ pro bano
¢¢ pacis apud Berkhamftead juravit fuper animas reliquias
¢ fantti Albani tadtifque facrofanis evangeliis {miniftrante
¢ Juramento abbatg Frederico) utbonas & approbatasantiquas
¢ regni leges quas fancti & pii Anglize reges ejus anteceflores,
¢ & maxime rex Edvardus ftatuit INVIOLABILITER OBSER=

¢ vARET ; et fic pacificati ad propria lati receflerunt.” Vide
MAT. PARTs in vita Frederici Abbatis 'ﬁ??zé?f Albans.

BuTt although now, upon this capitulation, the ancient
Englifh laws were confirmed, and namely, the laws of St
Edward the Confeffor; yet it appeared not what thofe laws
were 3 and therefore, in the feurth year. of his reign, we
sic told by Hoveden, (#) ina digrcﬂioﬁ he makes in his
Hiltory under the reign of king Henf}{ [1. and alfo in the
Chronicle of Lithfeld—¢« Willielmus rex anno quarto regni
“{ui confilio baronum fuorum fecit fummonari per univerfos
¢ confulatos Anglize Anglos nobiles & fapientes & fua lege
¢ eruditos ut corum jura & confuctudines ab ipﬁs audiret, elec-
“¢ tis igitur de {ingulis totius patrize comitatibus viri duodecim
¢ jurcjurando confirmaverunt ut quoad poflint reCto tramite
“ neque ad dextram neque ad {iidtram partem divertentes le-
e guﬁl fuarum confuetudinem & fancitam patefacerent nihul

(v} Vide Hoveden, Goo. Sce Kryghten, 23zr.
«tfo Irgel; 45, Brompton, g%2

¢ prater-
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¢ pretermittentes nihil addentes, nihil preevaricando mutan-
« tes,” &c, and then fets down many of thofe ancient laws
approved and confirmed by the king, and comMUNE conci-
LivMm, Wherein it appears, that he feems to be moft pleafed
with thofe laws that came under the title of LEx Danica,
as moft confonant to the Norman cuftoms. |

«.Quo auditu mox univerft compatrioti qui leges dixerint
¢t triftes effecti uno minifterio deprecati{unt quitenus permit-
“ teret leges {ibi proprias & confuetudines antiquas habere in
¢ quibus vixerunt patres, &ipfl in u1s nati & nutriti funt, quia
“ durum valde fibi foret {ufcipere leges ignotas, & judicare de
¢ 1is qua nefciebant; rege veroad flectendumingrato exiftente,
« tandem eum perfecuti funt deprecantes quatenus pro anima
“ regis Edvardi qui eas fub diem fuum eis concefferat barones
« & regnum & cujus, orantleges non aliorum extraneorum
¢ cogere quam fub legibus perfeverare patriis ; unde confilio
¢ habito praecatui baronem tandem acquievit,” &ec.

GEervasius Tilburienfis, who lived near thattime, fpeaks
fhortly, and to the purpofe, thus : * Propofitis legibus Angli-
“ canis fecundum triplicitam earum diftinctionem, i. e, Mer-
¢ chenlage, Weftfaxon-lage, & Dane-lage, quafdam earum
¢ reprobans quafdam autem approbans illis tranfmarinas legis
¢« Neuftrie quas ad regni pagem tpendam efficafiflime vide-
‘“ bantur, adjecit.”

50 that by this, there appears to have been a double col-
leflion of laws, viz.

¥irst, the laws of the Confeflor, which were granted and
confirmed by king William, and are alfo called the laws of
king William; which are tranferibed in Mr. Selden’s notes
upon Kadmerus, page 173. the title whereof is thus, viz.
¢ Ha funt leges & confuctudines quas Willielmus rex con-

“ ceflit
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¢ ceflit univerfo populo Angliz poft fubactam terram ¢adem
« funt quas Edvardusrex cognatus cjus obfervavit ante eum.”
And thefe feem to be the very fame that Ingulfus mentions
to have been brought from London, and placed by him in
the abbey of Crowland in the fiftcenth year of the fame
king William; ““attuli eadem vice mecum Londini in meum

¢ monafleriunt legum volymen, &¢.”’

SECONDLY, there were certain additional laws at that
time eftablithed, which Gervafius Tilburienfis calls Jeges
Neuftriz, que efficaciffime videbantur ad tuendam regui pa-
eem 3 which feem to be included in thofe other laws of king
William tran{cribed in the fame notes upon Yadmerus, page
18g. 193, &c, Which indeed were priacipally defigned for
the eftablifhment of king William in the throne, and for
the fecuring of the peace of the kingdom; efpecially be-
tween the Englifh and Normans, as appears by thefc in-
ftances, viz.

THE law de murdre, or the common fine for a Norman
or Frenchman flain, and the offender not difcovered : The

Jaw for the oath of allegiance to the king : The introdution
of the trial by fingle combat, which many learned men
have thought was not in ufe here in England before
William L. [1]; and the law touching knights fervice, which

| Braton,

[17 The judicial combat, or duel, though it had been long eftab-
lifhed in France and Normandy, and other countries on the continent,
yas firft intreduced into England by the Normans (5). This, like
other ordeals, was an appeal to the judgment of Goa fer the difeo-
very of the truth or filfehood of an accufation which was denicd,
or a falt that was difputed, founded on this fuppefition,—tbat Heu-
ven wonld always interpefe, and give the vidlory to tbe champions of

(s) Leg. Aleman. tit. 44. Burgund.  part 2. ¢, 2. Hoveden Anmal, p.
tit. 45, Couftumier d¢ Nermand,  343.—LL. Will. ¢. 63,
| fruty
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Bradon, lib. 2. fuppoles to be introduced by the Conque-

rory Viz.

¢« QuoD omnes comnites mittes & fervientes & univerfi [ib=rt
¢ homines totius regni habzant & teneant fe femper bene in
<« armis &inequisutdecet & quod fint femper prompti & bene
¢ parati ad fervitium fuum integrum nobis explendum & pera-
« gendum cum femper opus aftuerit fecundum quod nobis de
¢ feado debent& tenementis fuis de jurefacere & ficut illis fta-

truth and innocence.  As the judicial combat was eficemed the moft
honourable, 1t foon became the moft common method of dctermining
all difputes among marvtial knights and barens, as well in criminzl as
in civil canfes. When the combatants were immediate vaflals of the
crown, the combat was performed with great pemp and ceremeny ;
in prefence of the king, with tue Conftable and Marfhal of England
who were the judges; but if the combatanis were the vaflals of 2
bargn, the combat was performed m his prefence.  If the perfon
accufed was vitorious, he waos acquitted of the erime of which he
had been accufed 5 if defeared, tie was thereby convifted; and {ub.
je€ted tothe punifhiment preferibed by law for his offence.  If he was
killed, his death was confidered Lath as the proof and the punifhment
of his guile, If the accufer wes vauquithed, he wae, by the laws
of fome countries, fubjeétued to the {aine punifiment which would
have fallen upon the accufed ; but in England the king bad a pow-
er to mitigate or remit the purifhment. In cvil cafes, the vidter
gained and the vanquithed lolt lis catfe. Many laws were made
for regulating the times and places of {fuch judicial combats, the
drefs and arms of the combatanis, and cvery other circumftance ;
which are too voluminous to be here inferred (#).  Several kinds of
perions werc h}f thefe laws exempted {rom the necellity of dufending
their innocence, or their properties, by the judicial combat; as, wo-
men, priefts, the fick infirm or maimed, with young men
ander twenty, and old men above fixty vears of agz.  Dut all thefe
perfons might, if they pleafed, emplov champions to lght their
caufes (&),

(t) See Du Cange Gloff. voc. Dx- (v} Gilanv.l de Confuetud, Argl
lum,  Spelman Cloff voc, Cempus. L 14 ¢ xe---Fenmy's Hift 3 v, 3550
EBradt. L. 2. tradh, z. ¢ 21, Fletay, L Biaw, Com. 4v, 410,

L. ¢ 34 35
S tuimus
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“ tuimus per commune concilium totius regni predidi, &
* L [ ’ - - . - ]
« 1llis dedimus & conceflimus in feodo jure hereditario (x).”

WHEREIN we may obferve, that this conftitution feems
to point at two things, viz. The aflizing of men for arms,
which was frequent under the title de affidenda ad arma, and
is afterwards particularly enforced and re&ified by the ftat. of
‘Winton, 13 Ed. 1.—-and next of conventional fervices, referv-
ed by tenures upon grants made out of the crown or knights
{ervice ; called in Latin, forinfectm, or regale fervitium ().

{K.]
AND

- {xy See Note [K] below. (y) Poft. cap. x1. rote £,

[ K] Notwithftanding the authority of fir Matthew Hale, which
tends to fuppurt the opinton, that feuds were introduced into this
kingdom by the Conqueror, therc are others who hold a contrary
doftrinc. Among thefe we may rank, {ir Edward Coke, the Judges
of Ircland, Mr. Sclden, Nathaniel Bacon, fir William Temple,
Saltern, and the author of the Mirror.—In truth the authoricies
on cach fide arc numerous and refpeétable ; I have there-
fore taken the liberty to fubjomn the different opinions which have
been publifhed on the fubjeft. 1 bave ventured to enquire, with-
out prefuming to decide: fatisfied with producing the opinions of
others, I pretend not to eftablith any fyfiem of my own., Sir
Edward Coke fays, that *¢ the tenure by knights fervice is of great
“ antiquity, for foit was in the time of king Alfred.” 1 Inft. 76. bs
feeid. 64. a.83. a. But this opinion of Sir Edward Coke, Mr,
Hargrave, the late and able editor of Coke on Littleton, feems, in
fome degree, to controvert; vide Harg. note’ 1. o Co. Lits 64, as
and note 1, onid. §3. 2.

Coke alfo, in the preface to his Third Report, fuppofes, that the
redditiones focharum ¢t reges fervitium, faid in the book of Domef-
day, 4 conflitutione antiquorum tempsrum, to belong to the church
of Worcefter, within the hundred of Afwaldfhaw, prove focage te-

nure, atd knight fervice, long before the Conquett.

The Judges of Ireland, tn the cale of tenures, fuppofed, that the
Thani majores, or Thani reges among the Saxons, were the king's
mlmcdlatc tenants of lands, which they held by perfonal {ervice,
as of the king’s perfon by grand-ferjeanty, or knight fervice in ca-

B¢ s
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‘pites and that the land fo held was in thofe rimes called Thane-
land, a5 iand holden in fecage was called Reveland ; and that aftec
{ome years which followed the coming of the Normans, the title of
Thane grew out of ufe, and that of Baron and Barony fucceeded fur
Thare, and Thaneland. They therefore concluding fir Henry
Spelman miftaken, who 1n his Gloflary, werd. Fondum, refers the
original of feuds in England to the Norman conqueil, 1aid it down
as moft manifeff, that capife tenures, tenures by kmght fervice,
tenures in forage, &c. were frequent 1n the times of the Saxons,
but that indced the poffeflions of bifhops and abbots were firfy made
{ubjeét to knicht fervice 7n capite by William the conqueror, m the
fourth year of his reign, &c. Sce* The Cafe of Tenures upon the
« Commiflion of Defe&ive Titles,” &c.8vo. printed at Landon, 1720,
or the fubftance of the cafe as to this point, in bifhop Giblon’s pre-
face to Spehnan’s Treatife of Feuds, &e.

Mr. Selden, in treating of the dignity of an carl, fays, that in fome
places in England ir was both feudal and inheritable, even from the
ficft coming of the Saxons into England, which is commonly placed
in 248 of Our Saviour, theugh by exalter calculation ir falls twenty
years fooner: and that Ethelred, caldorman of Merceland, had all
that which was the kingdom of Merceland to his own ufe, as an
carldom and ficf given him in marriage with Ethelfleda, by her father
king Alfrcd ; and to prove this cites William of Malmelbury De
Gefi. Regum, lib, 2. cap. 4. ¢ Londonium caput regni Merciorum
* cutdam Primario Ethelredo in fid¢hitatem {uam cum flia Echelfed
“ conceflit.”” Vide Seid. Tit. of Hon. 510, 511, He faysindeed, ibid.
that Afferius and Florentius have it fervardan: commendavit : and
if he had gene on, he would have found that William of Malmef.
burv himiclf, in the very next line, calls it coaaissud, and
afterwards cap. ¢ commendatumy which werds rather fuggeft a truft
than a fend. Malmef, de Geft. Regum inter Scriptores polt Bedam,
Tol. 41, 46. and Speim. Poltbun. Trear. of Fends, 13,

Mr, Selden likewife fuppofes the names of “Thane and Vavafor
in the Saxon times, to have been feudal; and thar as earl, king’sthane,
and middle thane, fuccerded, one the other, in the Saxon laws, {o
count, baron, and vavafur, arc ufed as ianlerpreters of them in the
French laws of William 1. and that the king’s thanes held of the
kingin chicf by knight fervice, and wercof the fame kind with them
that were, after the Novymans, hencrary or parliamentary bavous.
Tht, of Hon, c13. and he {avs ibid, 320, that a vavafor was 1n the
moft antient times only a tenant by knight fervice, that either held
of a mefne lord, and not immediatelv of the king, cr at leaft of th.e
King, as of an honour or maner, and not in chief,

Nathanic, Bacon thinks that it is not clear from any author cf
credity that the Normans changed the terures of lands 5 and thet
nonc of them appeared to him to be ¢f Nerman criginal, although

F they
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thev received their names according to that diale&t, Bacon Hift. of

the Eng. Gov, 161.
Sir William Temple obferves, that thofe authors who will make

the Conqucror to have broken or changed the laws of England, and
introduced thofc of Normandy, pretend that the duty of efcuage,
with thic tcnures of knight fervice and baronage, came overin this
reign; bur that it needs no proof, that thofe with the other feu-
dal iaws were all brought 1nto Europe by the antient Goths, and by
them fettled in all the provinces which they conquered of the Ro-
man Empire ; and among the re{t by the $1xonz in England, as well
as by the Franks in Caul, and the Normans in Normaudy, Temp.
Introd. to the I‘Hﬁm‘y of Eng. 170y 172,

Saltern fuppnﬁ:s coavevances by {ceilinentand livery to have been
before the Congueft, and that there were lords and tenanes in the
days of Gorbonian the Good, and that fealty was fwornto the prince
in the time of Elidurus ; which of neceflity ({ays he) were accompa-
nied with tenures, fervices, difirefles, and the like., Saltern de
Antiquis Britan. Legibus, cap. 8.

And laftly, the author of the Mirror mmagines that tenures swere
ordained for the defence of the realm, by our old kings, before
the Conqueft.  Mirr. cap. 1. {et. 3. p. 11,5 12,

In oppofition to thefe refpedtable authorities, and in fupport of fir
Matchew Hale's opinion, may be adduced the {entiments of many
ablc and learned men. Though the acceflion of William to the
throne of England produced no very remarkable alteration in the
ranks and orders of men in fociety 3 it produced (fays Dr. Henry)
many important changes 1n their political circumitances. Thefe
changes were chiefly owing tothe cftablifhment of the feudal fy ftem in
England by William I, in the fame ftate of maturity to which it
had then attained in his dominions on the continent.

“ In the Anglo-8axen times, 2ll the proprictors of land (the
clergy excepted) were fubjected to the following obligations, com-
monly called the trinoda neceffitas—To attend the king with their
followers in military expeditions ;—to affift in building 2nd defend-
Ing the royal caftles ;—to keep the highways and bridges in a proper
ftate fa). To thefe three obligations, a fourth, called an heriot, was
added by the [aws of Canute the Great § which confifted in delivering
to the king the horfes and arms of his earls and thanes at their
death, with certain {ums of money, according to their rank and
wealth (ﬁ'). Thefe Inay be called feudal preftations, But to thele
William I. added {o many others, that he may be juftly faid to have

completed, if not to have ere&ed, the fabric of the feudsl govern~
ment in Britain,

(o) Hickefii differtat. Epiftol. p. 6o, (%) Wi_ﬁ;jns i,egcs Sakon.
Reliquiz Spelman, p. 22
The
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The fovcrengn of a feudal Rate was, in idea at leaft, the propric-
vor of all the lands in his domidions (c) Part of the lands he re-
tained in his own poffeffion for the maintenance of his family, and

fupport of his dignity ; the reft he granted to certain of his fubje&s
as benefices or feesy for fervices to be performed by them ; and on
fuch other conditions as he thought proper to requxre, and they to
accept. The idea of a feudal I'uv-“rcl gn was almoft realized in Wil-
liam I.—He beheld a very great proportion of the lands in England at
his difpofal, which enabled him to cftablifh the feudal {yftem of go-
vernment in its full extent, with little or no difhculty.

In the diftribution of the territory of England, he was not un-
mindful of the interefts of the crown. He retained in his own pof.
{eflion no lefs than 1422 manors; befides forefts, parks; chaces,
farms, and holifes, in all parts of the Kingdom (4). As the hopes
of obtaining fplendid eftablithinents for themfelves and followers
had engaged many powerful barons, and even fome fovereign prin-
tes, to embark with him in his dangerous expedition, he was indu.
ced both by the diftates of honour and prudence to gratify their
expeftations by very liberal grants.

But none of thefc grants were uncohditional 5 to all of them a
great variety of obligations was anncxed. Thefe obligations wers
either fervices, which contributed to the fplendor of the fovereign,
and fecurity of the kingdom ; or preftations of various kinds, which
conftituted a confiderable part of the royal revenue. '

The fervices to be performed by the immediate vaffals of the
crown, were chiefly, Homage ahd fealty ;—Perfonal attendance
upon the king in his court; at the three great feftivals of Chriftmas,
Eafter, and Whitluntide, and in hls parliament, at other times,
when regularly called j—Military {ervices in the field, or in the de-
fence of caftles for a certain time, with a certain nuimber of men, ac-
cording to the extent of eftates.—By thefe three things, the {overeign
of a feudal kingdom was fecured, as far as hufman policy could fe-
cure him, in a fplendid court for his henour, a numerous council
for advice, and a powerful army for defence.

The payments or preftations, to which the immediate vaffals of
the crown were fubjetted, were chiefly,—Referved rents ;—Ward-
fhips;—On Marriages, Reliefs, Scutages, Aids.

The {overcign of a feudal kingdom never appeared in greater
iplendor than when he reccived the homage of his immediate val-
fals in his great court or parliament.  Seared upon his throne, in his
royal robes, with his crown on his head, and furrounded by his
nobles, he beheld his greateft prelates and moft powerful barons

(¢) Somneron Gavel 1og. Smet. (d) Deomfday Book paflim,
de Republic. L 3. ¢ 10

Yor. T, 0 nncovered
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uncovered and unarmed, on their knees before him. In that hum~
ble pofture, they put both their hands between his, and folemnly
pronufed ¢ to be his liege men, of lifc and limb and worldly worfip,
““ to bear farrh and troth to him, to live and dic with him, acdinit
“ all manner of men (¢).”

The courts of the Angla-Norman kings were at all times very
fplendid, but more efpecially at the three grear feftivals of Chrift-
mas, Eafter, and Whitluntide, when all the prelates, carls, and
barons of the kingdom were, by their tenures, obliged to at-
tend their fovercign, to afift in the celebration of thefe fefti-
vals, in the adminiftration of juftice, and in deliberating on the
great affairs of the kingdom. The bufiuefls confifted partly in
determining important caufesy and partly in deliberating on public
affuirs { f). ’

Military ferviee was the greatcft and moft important obligation
annexed to the grants of lands made by William 1. and other feudal
fovercigns. The intention in making thefe grants, was ro {ccure
a {ufficient body of troops under proper leaders, well armed, and
always ready to take the field, for defending the kingdom, and pros
fecuting fuch wars as were thought neceffary for the honour of the
prince, and the profpcrity of the ftate (g). Lands fo granted, may
very well be eonfidered as the daily pay of a certain number of troeps,
which the perfons to whom they were granted, were obliged to keep
in conftant rcadincfs for fervicey and therefore the number of
knights fecs or ftipends, which every eftate comyprehended, was
carcfully afcestained. To add ftill further to the firength und fe-
curity of the kingdom, William fubjected the lands of [piritual
barons to ihe fame military fervices (b).

Though William and other feudal fovereigns made large grants
of lands to their nobility, clergy, and other vaffals, they did no
relinguifh all connexion with and intereft in the lands. On ths
contrary, they granted only the right of ustnG the lands on certain
conditions ; fill retaining the property, or dominium diredium, in
themfelves : and to put their vaflals conftantly in mind of this cir.
¢umftance, they always referved certain annual payments’ (com.
tmonly very trifling), which were collefted by the fheriffs of the
counties where the lands lay (/).

(¢) Spelman. Du Cange in voc. (g) 4 Inftyp. 102,
Heormagium, Ligesnn, Littlcton fet, 3, (b) M. Pais, p, 5. col 1, ann,
Bratton |, 2. ¢, 95. Glanvill. 9. ¢, 1. 1070 _
Fletal. 3. ¢, 16. (i) Madox Excheq. ¢. 10, Ctag

(f) Du Cange voc. (nrie, Croig de Feudis, 1. 1. ¢, 9.
te Feudiz, L. 2., ¢. 11,

Whea
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When a vaffal of the crown died, and left his heir under age, and
tonfequently incapable of performting thofe perfonal feevices to his
Sovercign, to which he was bound By tenufe, the king took
- polleflion of his eftate, that he might therewith fupport the heir,
and give hifn an cdutation (uitable to his quality, and at the fame
time might provide another perfor to perform his fervices in his roon.
Thisright of bting the guardian of all minors, male or female, who
held their lands of thie crown by military fervices; brought confi-
derable profits into the royal coffers, or enabled the prince to en-
rich his favoutites, by granting them the guardiahfhip of fome of his
moft opulent wards (£#).

The king’s female iwards could not marry any perfon; how-
everagiceable to themfilves and their relations; without the con-
{fent of their royal guardian, that thcy might not have it in their
power to beftow an cftate which had been derived from the crown, on
ont who was difagreeable to the fovereign (/); a cruel and igno.
minious fervitude., No lefs a fim than ten thoufand marks, cqual
to one hundred thoufand pounds of our money at prefent, was paid
to the king for the wardlhip and marriage of a fingle heirefs; The
{ervitude was afterwards extended to male heirs ().

The king had not only the guardianthip and rmarriage of the heira
of all His inmediare vaffals, but he demanded and obtained 2 fum of
money from them twhen they came of age, and were admitted to the
pofleflion of their eflates ; and alfo from thofe heirs who had been
of age atthe death of their anceftors. This laft was called ReL1EF,
becaufe itrelicved their lands out of the hands of thicir fovereign, into
which they fell at the death of every poffeffor (#). Reliets were
at firft arbitrary and uncertain, and of confequence the occahon of

much oppreflion. They were afterwards fixed at the rate of ont
hundred fhillings for a Knight's fee, one hundred marks for a ba.

rony, and oftt hundred pounds for an carldom; which was fuppofed
+o be about the fourth part of the annual value of each (o),

Scutage, or thield money, was another preftation, to which the
military vafals of the crown, both of the clergy and laity, were
 fubjeSted. It waia fum of moncy paid in lieu of aétual fervice in
the field, by thofc who were not able or not wiiling to perform that
{ervice in perfon, or to provide another to pertortn it in their reom,

(4) Craig de Feudis, L 3. ¢, 2. (m) Madox Exchéq. ¢, 10, fe€h,
Spelman Religuiz, p. 25. Glofs. voe. 4.
I¥arda Madox Excheq. ¢, 10, fect. (n) Glanvil L, 9. ¢. 4.
4. Glanvil L. 7. ¢. g. | (¢) Du Cange voc. Relewirm. Ma-
(I) Du Cange voc. Maritagium.  dox Excheq. ¢. 1o, et 4.
Shinvd 1, 7. 4. «.
oz The



196 Tie HISTORY ofF Tuk

The rate of this commutation was not always the {ame; but moft
commonly it was two marks for every knight’s fee; though fome
times it was only twenty fhillings, and at other times three marks,
or two marks and a half (p).

Befides all thefe payments, the immediate vaffals of the crown,
who were prefumed to be poffeffled of much affc&ion and gratitude
to their {overeign for the favours they had received from him, grant-
ed, or rather complied with the demand of certain pecuniary a1Ds,
on fome great occafions, when he fiood in particular need of their
afliftance, The occafions on which thofe aids were demanded and
granted, were thefe ; to mpke his eldeft fon a knight; to marry
his eldeft daughter ; to ranfom his perfon when he was taken pri-
foner. The rate of thefe aids was alfo unfettled; bur it feems to
have been moft frequently one miark, or one pound, for every
kmght’s fee (7).

There is {ufficient cvidence that alf thefe fervices and prefations,
{o troublefome in themfelves, and fo liable to be rendered oppreflive
awd intolerable, were brought from Mormandy, and impofed by
William oun the leaders of his viftorious army, to whom he granted
great eftates in England.  But thefe were far from being the only
perfons who felt the weight of thofe feundal fervitudes. For the
Norman and other barons who received extenfive tralts of lands,
imitated the example of their fovercign in the difpofal of them,
They retzined part of them, lying contiguous to their own caftles,
in their own poffetiton, which were called their Demefnes; and the
reft they granted to their followers, on terms exaftly fimilar to
thofe on which they had received them from the crown, The vaf.
fals of every baron did him homage, with a refervation of homage te
the king, which was fometimes not much regarded,~They gave
perfonal attendance in his court at ftated times, of when regularly
called,—They followed him into the field with a certain number of
troops, according to the quantity of land they had received.—They
patd hiim certain referved rents—Their hetrs were his wards when
under age.~~They could pot marry without.his confent.—They
gave him arelief, when they obrained poffcflion of their eftates; and
ids for makiug his cldeft fon a knight, for marrying his eldeft
daughter, and for redecming his perfon from captivity, Ina word,
a feudal baron was 2 king in miniature, and a barony was a little
kingdom. Even the vaffals of barons fometimes granted fubinfcu-
dations, but always exadtly on the fame plan. By this means all
the diftrefstul fervitudes of the feudal {yftem defcended from the fo-

{#) Du Cange voc. Scutagiz, Auxilivm.  Madox Excheq, c. 13,

. {7) Spelman Du Cangs Glofs. voc, Ghnvil 1. q. ¢. 8,
verelgn
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vereign to the meaneft poffeffor of land by military tenure, becoming
heavier as they defcended lower (/.

It is true that thofe poflcflors of land who were called Socmen (be-
caule, as many think, they followed the Soc orplough) were not
{ubjected to fome of the moft vexatious of thofe feudal fervirudes, as
pcr{'unal attendance, wardfhip, marriage, &cc. But this was owing to
the contemptible light in which they were viewed by their fovercign
and his haughty barons, who would net admit them into their courts or
their company ; and confidercd the education and marriage of their
heirs as matters of {maii importance and unworthy of their attention,
Nor were many of thefe Socmen more free, or more happy than the
military vaffals of the king and barons. On the contrary, they
were {ubjefted to lower and more laborigus {ervitudes, as furnifhing
men, horfes, and carriages, on various occafions; ploughing and
{fowing the fands of their lovds, &c (). In a word, the feudal
{yftem of tenures, eftablithed by William in England, was produc-
tive of univerfal diftrefs and fervitude; from which even thofe of
the higher ranks were not excmpted, though they were moft fevere-
ly felt by the lower orders in the ftate (¢
Craig in his treatife De Jur, Feud. 294 fays,*Anglos ante conquef-
tum vix puto hoc jus ({cilicet feudorum) recepiffe : rationes cur iw
“ credam hz funt—Scio ante conquefium multas apud Anglos leges
“ ab Anglo-Saxonum regibusante conqurftum conferiptas——~Ne vefti-
‘“ gium quidem juris feudalis in eis pane reperitur, nam licet vafa-
‘“ lorum in dominos ingratitudo, five felonia cxpreffe aliquo flatuto
¢ puniatur, pazna tamen non cft amiihio feudi, ut in jure feudali,
“ fed tantum vel mul€ta pecuniaria, fi parva ft injuria, vel peena
“ capitis, fi major, qua juris feudalis naturam non fapiunt.—Prz-
““ terea ex iplo Polydore, qui Anglorum hifteriam conferipfit dili-
¢ gentiffime, canftat manifefte, conqueftorem, cum ommnia Angliz
# predia jure belli ad fe pertinere diceret, legem agrariam tulifle,
‘“ qué fe omnium poffeilionum dominum declaravit (quod nihil aliud
¢ crat quam omnia pradia de co tanquam domino teneri,) Sc.”

Sir H. Spelman fays, ¢ jus fendale Anglis primus impofuit Guli-
“ clmus conqueftor.” (Glofs. ad Mag, Chart, fol. 374) And again,
(ad verbum Feodum) ¢ Feodorum fervitutes in Britanniam noftram
“ primus invexit Gulielmus fenior conqueftor nuncupatus, quilege
‘ ea ¢ Normanmi introduta Angliam toram fuis divific commilitibus 3
‘“ innuit hoc ipfum codex ¢jus agrarius—{Qui) Feudum et Norman-
““ niam jungit, ac fi rei nova notitia e Normannia difquirenda effet.”’
And it being faid by the Judges of Ireland, in the abovementioned
cafc of tenures, that fir H. Spelman, thus referring the original of

¥

(r) Spelman, Du Cange Gloff, voc.  * (s} Spelman. Du Cange Glofs. vog.
. Baren, Feedumy Curiay, Homagium,  Socmannus,

Warday Maritagium, Rsleviumy dyxi- (r) Dr.Henry 3 v. p. 320:

Iinrm, -
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feuds in England to the Norman conqueft, was miftaken; he
wrote an claborate treatife of the nature and original of feud:
and tenures, in fupport of his epinton.  This treatife was publithed
by bilhop Gibfon 1723, ameng the pofthumous works of this great
man.
Mr, Somner fays, * Bcfore the conqueft, we swere not in
“ this kingdom acquainted with what fince, and to this day, we call
“ Feodu, fn eigners Fewda, 1, ¢, Fiefs or Fees, either in that genera}
{enfe I mean, wherein they arc difcourfed of and handled abroad
“ 1n the book thence-intitled De Feudiz, at home in that called
“ Littleton's Tenures.” Treat, of Gav, 100. 104. And concludes,
that * to the Conquerar it is, that the names and cuftoms of our
¢ Englih fees, or (as we now vulgarly call them ) tenures, fuch at
‘¢ Jeaft as arc military, owe their introduétion.”
- Matthew Paris, anno 1068. fol. 6. fays, that William I. ¢ com-
¢ militibuq fuis qui bello Haflingenfi regionem fecum fubjugave-
‘ rant, terras Anglorum et pu[Tt.iTﬂnes affluentior! manu contulit,
“ l”llquL parumquod remanferat fub jugo pofuit perpetuze fervitutis,”
And again, anno 1070. fol. 7. fe fays, that this King ¢ Epifcopa-
¢ tus quoq ; et abbatias omnes que baronias tenebant, et edtenus
¢ ab omni fervitute {cculart fibertatem hebuerant, fub {ervitute
¢ ftatuit militari, irrotulans fingulos epifcopatus et abbatias pro
“ vn!uutatc fuo quot militeS fibi et {ucceflortbus fuis hoflilitatis”
““ tempore voluit a fingulis exhiberi: et rotulos hujus ceelefiaftica
¢ fcrvlrum ponens in [ht.lﬂlll’lh, multns viros ccch.ﬁdﬁ:cua huic con-
ftitptioni peffime reludtantesa regno fugavic,”
Mz, Camden afferts, that « the En;?hﬂl were difpoffefied of
their hcrcduary cliatcs by Wilham 1. and thu lands and farmg
¢« divided 1mnng his fDldlLrs : but with this refer rve, that h{: thould
¢« §ill remain the direét prﬂprmtnr, and oblize them 10 do homage

¢ to him and his fucceflors 3 that 15 {fays hc), that they ﬂmu[d
“ hold them in fre, but the King alone chief lord, 2nd they feuda-

‘¢ tory lords, apd in actuz) poficffion.’”’

Dr. Hody fays, that ¢ baronjes, and {uch tenures, were firft
‘“*brought into England by the Cenquerer,””  Hift. of Convoe, 117,
And Bracen, fpcaking of the repalc fervitivn, inttmates as much
in thefe words, ¢ fvcundum qued in congueftn fuit adinventum,”
Bratt, hib. 2. rap. 16, fect. o

Sir Martin Wright, in his Introduétion to the Law of frnhrﬂca,
g2, obferves, thire Wikiam 1. about the twenticth vear of bis Fei,
(1) and nnt till then, fomnoned all the grear men and landholders 1
the kingdom (x/ to do their hamage, and {wear their feuity to
him: from whence he infers, that this was dene in confequence of

L
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() Seld, Przf, ad Eadmer. fol. g, poft Bedam, go8. Hoveden 460. and
Muad. Excheq. fel. 6. in marg. the Waverly Annals ad An. 1c83.
{x} Hen. of Huntingd, inter feript. > 2¢86,

{omething
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‘emething new, or that thefe feudal engagements would have been
vequired long beforc 5 and if {o, that. it 1s ‘prubabIE ff:udal tenures
avere then new.  See alfo Dugd. Orig. Jurid. 6. Wilkins® Leg. An-
glo-Saxon. fo. 288, 289 Cottoni Pofthuma, 13, 1.4. 346. LTI:. Hume
is of opinion that they were introducedby the Conqueror, Hift. Eng.
y v. oft. 370. So is Blackftone, Com. 4 v. 418. but {ec the
fourth chapter of the fecond book of his Commentarics paffim.  Dr.
Sullivan contends for the fame doftrine; vide his Letures 14, 13,
{eq. and z70. {eq. ‘

The laws of William the Congueror, which he added to thofz of
the Confeffor, and by which, 1t 15 apprehended, he introduced the
feudal fyftem intd this kingdom, are as follows.

L. 52.%Statuimus (y) ut omnes liberi homines (%) feodere ct facra-
“ mento affirment, quod intra et extra (@) univerfum regnum Anghz
«« Regi Willielmodomine () fuo fdeles (¢) efle ;ﬂlunr,tcrras et io-
¢ nores illius omni fidelitate ubique fervare cum e, et contra inimicoS
“ et alienigenas defendere,” |

 We ordain thatall freermen fhail oblige them{elves by homage and
#¢ fealty, that within and cut of the deminions of England, they will
¢ be faithful to king Witliam their lord, his lands and honours with
“ all fidelity every where with him will preferve, and againg all ene-
# mies, foreign and domefiic, will them defend.”

L.55. % Volumus etiam ac firmiter pracipimus et concedimus ut omm.
¢ nesliberi homines totius monarchiz regnit nofirl pradiéti habeant et
*f teneant terras fuas et pofle{liones fuas bene et in pace, libere ab omny
« exaltione injufta et ab omnitallagioy ita quod nihil ab eis exigaturvel
¢ capiatur nift fervitium fuum liberuin queod de jurc nobis facere de-

(y) Stawizas. This implies it was  fence of William,  He was Ruke of

not by the King alone, but by the ¢
repe concilizmt, ©ry 25 fome fuppofe, the
Parliament § for the ftyle of the King
of England, when {fpeaking of him-
felf, wwas, for ages after, in the fingu-
Lar number,

(z) Libert bomines, Thefe were te-
vants in military fervice, and men of
troft and reputation.  Brady’s Anfiver
to Petyt, p. 39.

(a) Intra et extra uriverfumm regnim
Anzlie, Thefe words arc particular ;
for they deviate from the gentral prin-
ciples of the feudal law, and were
highly advantageous to Williagn. Dy
the feudal law, no vaffal was obliged
to {erve his lord in war, unlefs it was
defenfive, or one he thought a juft
one; nor for any territories belonging
to his lord which were not part of the
{eigniory of which he held; but this
would rot effectually ferve for the de-

Normandy, which he held fromFrance;
and he knew the king of that country
was jealous of the extraordinary
acceflion of power he had pained by
his pew terntorial acquifition, and
would take every occafion, juft orune
juit, of suacking himthere; in fhort,
that iy muft be always in a late of
war. Such an obligation on his te-
nants, of ferving EvERy WHEIRE,
wes of the higheft confequence for
him to obtain: nor was it difficult;
as moft of them alfo had eftates in
Normandy, and were by felf-intereft
engaged in its defence.

{b) Willidis domino fuo, not regi,
not the oath of allegiance as king, but
the path of fealty from a tenant,

(¢} Fidces. This is the very techs

nical word of the feudal law for a
vaffal.
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¢ bent et faccre tenentur, et prout {tatutum cft eis et illis a nobis da-
¢ tum et conceflum jure hzreditario impertum per commuae coneili-
¢ um totins regni noftri praedifii.” |

“ We will and firmly command and grant that all frcemcn of the
¢ whole mnnarchy. of our aforefzid kingdom ifiay haye and hold their
¢ lands and poffeflions well andin peace, frec from all unjuft cxaltiong
“ and taillage ; foas nothing be exaéted or taken, fave their free fervi-
¢ ces, which of right they ought and are bound to perform to us, and
¢ a5 1t was appointed to them, and given and grantedto them by s

“ gga perpetualright of inheritance by the common council of the whole
“ Kingdom."

200

L. 58 ¢ Statuimus etiam et firmiter precipimus ut omnes comites,
¢ ¢t barones, er milites, ¢t fervientes {d), et univerfi liberi homines
“ torius regnj neftri praedifti habeant et teneant fe {emper beneinar-
¢ mis et 10 equis ut decet er oportet, et quod fint femper prempti ct
“ bene parati ad fervitum funmintegrum nobis explendum et peragen -
“ dum cym {uperepus adfuerit, fecundum quod nobis debent de feo-
“ dis et tenementis {uis de jure facere, et ficut illis fratuimus pey
¢ commune concilium totrusregnt noftri praad:éh, et illts dedimug
‘et cuuceﬂinu.s in feodo jure harednario ().

¢ We ordzatn aifo, and firmly command, that all earls, and.barons,
¢ and knights, and fervants, and all the freemen of our whole king.
¢t dom aforefuid, 'thall always be ftted with horfes and arms as they
¢ ought to be, and always ready and well prepared to perform theiy
« who'c fervice to us when there thall be nced, according to whag
“ they ought by law.te dotous, by reafon of their ficfsand tenements,
“ and as we have ordained to them by the common council of our’
¢ whole kingdom asorcfaid, and have given and granted to them in
¢ fee in-hereditary right.”

L. 59. ‘¢ Statuimus ctizm ¢t firmiter precipimus ut omnes liben
‘“ homines (f) rotius regni noftri prediéli fint fratres conjurati ad mo-

¢ narchiam

(d) Sevvientes, the lower foldiers

the recert example of the French na.
not knighted, wino fad not yet got

tion ; which had gradually furrendered

lands, butwere guartered on the Ab-
beys.  Others are of opinion, that by
ferdientes arc meant thofe who held by
grand or petit {'r.rjeann,

. (¢} ‘I'his new policy feems not to
have been impofed by the Cenqueror,
but naticnalfly ~d freely adopted by
the geperal affembly of the whole
reaim, in the fame manncr as other na-
tivns of Eurcpe had before adopted it,
upon the fame principle of felf-fecu-
rity, And, in particular, they had

up allits alledial or free lands into the
king's hands, who refiored them to
the owners, as a beneficiurs or feud, to
be held to themand fuch oftheir hewrs
as they had previoufly nominated to
the king.

(f) Libert Eomines—The freemen
in this law are the fame as thofe men-
tioned before 5 fuch as held in military
tenure, though fhot knighted; for
thofe <vere called miltee: fometimes
they are taken promijcuoufly one for

the
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¢ narchiam noftram etadregnum noftrum prov iribus fuls et facultatibus
¢ contra inimicos pro pnﬂ'r: {uo defendendum et viriliter {ervandum,ra-
¢ cem et dignitatem coronz noftra'l Integram oblervandam et ad judici-
¢« um re€tum et juftitiam conftanter-omnibus modis pro poffe {fuo fine
¢ dolo et finc dilatione facigndam, Hoc decretum fancitum eft ig
§¢ civitate London.”

¢ We ordain alfo and firmly command, that all fréemen of our
¢ whole kingdom aforefaid be fivorn brothers, ‘manfully to preferve
¢ and defend our monarchy or government, and our kingdom, with
«¢ a]| their power, force, and might, aﬂramﬂ. enemics, and Keep entire
¢¢ the dignity and peace of our crown, and to give right judement,
¢*and conitantly to do juftice by ail ways and means, ‘according to
# their power and ability, without frayd or delay. This law was
«¢ enafted in the city of London.™

L. 63. Hoc quoque precipimus ut omncs habeant et teneant legem
¢ Edwardi rcgis (&) in omnibys rebus, adauctis hiis quas conflituimus
¢ (h) ad utilitatem.Anglorpm,

“ This we alfo command, thatall our fubjeéls have and enjoy the
“ lawsof king Edward in all things ; with the addicien of thofe which
t¢ we have appointed for the benchit of the Englifh,”

Mre. Jultice Blackftone and Do&tor Sullivan differ as to the time
when “Williamn introduced the feudal fyftem, the former conceiving
it to Have been m the tweneeth, and the latcer tn the fourth year of
his reign, It was probably in the twenticth ()"

On the whole, it 15 probable that William introduced into England
<he feudal law which he found cftablifhed in France and Normandy,
and which, during that age, was the foundation both of the ftability
and of the diforders in moft of the ‘monarchical governments of Eu-
rope.—It is not a little remarkable, that in tracing the great lines of
the Mexican conftitution, an image of feudal policy, in its moft rigid
form, rifes to view, Intputh, its {piric and principles feem to have

operated in the new world in the fame manner as in the ancient.
Dr. Rohertfon, Hift, Amer. 2 v. 280,

201

the other; they were very different
from our ordinary freeholders at this
day. Anfwer to Petyt, p. 38, 30.
Gloffary, by the fame author, p. 32.
According " to Sullivan, they were
‘¢ the Saxon frecholders, and the
tenants of the church, who now
were fubjected to knight's fervice.™
(g) Legem Edwardi regis— William
at his coronation fwore to obferve the
Jaws of Edward the Confeffor; and

with refpect to fuch of them as did
not clafh with his defigns, he now
apain confirms them, adding thereto
the above laws and fome others,

(£) The word conflitimus implics
a parliamentary aét ; and therefore
extended to the Normans here, the
henefit of the Enghth laws., Lyt
Hift. Hen. 11 2vo. 1 v, 4064. 468.

(1) Seld. pref. Ead. ¢. Mad. Excheq,
0.in marg.  Wright's Ten. 52,

AND
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AND note, that thele laws werc not impofed ad libitum
regisy but they were {uch as were fettled per commuine C2ne
cituny regnt sy and poflibly at that very time, when twelve
out of every county were returndd to afcertain the Cons
feflor’s laws, as before is mentioned out of Hoveden. Which
appears to be ASSUFFICIENT AND EFFECTUAL A PARLIA-
MENT AS EVER WAS HELD IN Exgranp [L.] ;

| * Y

[L] The frudent will find 2 pertinent account of the alterations of
ur laws under the reign of Willilam the firft, in the laft chapter
of the fourth volume of Mr. Juftice Blackitone’s Commentarics.-
The laws of William in the Norman language, with the Latin
tranflation of Dr. Wilkins, as alfo an Englith one, with notes and
references, were fome time fince publithed by Mr. Kelham, in his
Diftionary of the Norman Language. :

To afcertain the laws of Edward the Confeffor, we find that Wil--
Jiam fummoned twelve men from every county; and this Sir Mat-
thew Hale will haye to be “fas fufficignt and eﬂ'cétuullf_a parliament as
¢ ever was held in England.”” With every deference to his authorisy,
it is apprehended thar thofe rwelye men were net members of the
legiflature. If they were, how came they afterwards to be difcon-
tinved tiil the time of Henry the third, in whofe reign we Bt
find any account of the commons ¢ Itis more than probable, that
they were fummoncd on @ particular occafion, and for a particular
purpsfe, which none bur themielves gould anfver. William, on
his coronation, had fworn to govern by the laws of Edward the
Confeflor; fome of which had been redyced into \'t.rriting,‘ but the
areater part confilted of the immemorial cuftorns of the realm. Hav-
ing diftributed the confifcations ameng his fullowers, foreigners and

: : 2
frrangers to thofe laws and cuftoms, 1t of courte became neceflary to

afcertain them ; to cffect which he fummoned welve Saxons fron:
cvery county. Thatthey were not legtilators is evident from thny
that when Willlam wzpred to revive the Panifh laws, laws which
fnad been abulithed by the Confeflor, but which were fomewhiat
fimtlar to the Norman mode of jurifprudence, they prevailed agamit
him 3 not by refufing their confent, but by mtreaty and adjuration.
They mtreated him by their tears and their prayers, and adiunrcd
him by the foul of Edward his benefaétor.

Who were the conftituent members of the great councils or parlia-
ments of this period, is 2 quefiion which has been differently an«
fwered and wermly agitated (£). Thae all archbifhops, bithops,
abbots, priors, earle, aud barons, who held each an cntire barony

{4} Petyt's Rigitsof the Commons  Dr, Frady':s Tra%s, $c. &c,
afiried,  Jeno Angl Factes Nova,

1" me-
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By all which it is apparent, firft; that William I did not
?retend nor indeed could he pretend, notwtthﬂdndmg this

nominal

mmediately of the king 7z capite, were conftityent members of
thefe great councils, has never beendenicd, and needs not beproved,
Befides thofe great {piritual and temporal barons, there were many
others who held fmaller portions of land, as onc, two, three or four
knights fees, immediately of the king, by the fame honourable
tenure with the great barons ; who were alfo members of the great
councils of the kingdom, and were commonly called the leffer barons,
or free military tenantsof the crown. Among many evidences which
might eafily be produced of this, the fourtcenth article of the Gyeat
Charter of king John is one of the moft decifive, and feems to be
fufficient. ¢ To have a commaon council of the kingdom, to affefs
“ an aid otherwife than in the three forefaid cafes (Z), or to affefs a
“ fcutage, we will caufe to be {ummoned the archbithops, bifhops,
t earls, and greater barons, particularly by our letters; and befides,
¢ we will caule to be fummoned in general, by vur theriffs and bailiffy,
“ a]] thofe who hold of us Zu capite.’””  But befides all thefe great and
froall barons, who, by virtue of their tenures, wercobliged, as well
as entitled, to fit as members in the great councils of the kingdom ;
our hiftorians of this period fometimes fpeak of great multitudes of
people, bath of the clergy and laity, who were prefent in fome of
thofe councils ()., Eadmerus, the friend and fecretary of arche
bithop Anfelm, thus defcribes the perfons affembled in a great coun-
cil at Rockingham, A. D, 1095, to whom his patron made a {pcech,
f* Anfelm {poke tothe bithops, abbots, and princes or principal men,
and to a numerous multitude of manks, ¢lerks, and laymen fanding
by (#).” By the bithops, abbots, and princes, we are certainly to
underftand the {piritual and temparal barens. But who are we
to underftand by f¢ the numerous multitude of monks, clerks, and
“ laymen ftanding by ?”’ Were they members of this affembly, or
were they only fpc&atnrs and by-flanders ? 1f by the multitude of
thofe clerks and laymen, the hiftorian did not inean the leffey
barons, it is highly probable that they were only {peflators. We
are told by feveral contemporary hiftorians, that the great councils of
the Kingdom in thofc times were very much incommoded by crouds
of {pectators, who forced their way into their meetings. One of
the hiftorians thus defcribes a great council held by king Stephen:

“ The king, by an cdid, publxﬂmd through England, called the

" ({) Thefe three forefaid caf:& were,  due by tenuge,
to make his eldeft fona knight;to marry (r) Spelman, Concil, 1 2. p- 33
his eldeft daughter ; to redeem bisown (#) Eadmeri Hift. p. 26.
perfon; in all which cafes, aids were
yulers
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nominal conquelt, to alter the laws of this kingdom with-
out common confent in cemmuni concilio regne; or in
parliament.  And, fecondly, that if there could be any pre-
tence of any fuch right, or if in that turbulent time fome-
toing of that kind had happened; yet by all thofe folemn
capitulations, oaths, and concefiions, that pretence was
wholly avoided, and the ancient laws of the kingdom fettled,
and were not to be altered, or added unto, at the pleafure
of the Caﬁqueror, WITHOUT CONSENT IN PARLIAMENT.

In the feventeenth year of his rergn, or, as fome fay,
the fifteenth, he began that great furvey recorded in two
books, called the Great Doomfday Book, and Little
Doomfday Book, and finifhed it in the twentieth vear
of his retzn, anno Domini 1086, (9) as appears by the

fearned

{0} At the end of Doowmf{day hend. Mad, Exch.x v. 246.
RBock the date, or year, viz. Wright’s Ten. sz, 530
Tch6, it written 1n ajarge coeval

L..l-J-

rulers of the churches, and the chiefs of the people, to acouncit ar
Londen. All thefe coming thither, as into one receptacle, and the
pillars of the churches being feated in order, and the velgar alfo
forcing themfelves in on all hands, confufedly and promifcuoutly,
as ufuel, many things werc ufefully prepofed, and happily tran(-
atted, for the benefit of the church and kingdom (p).” Ina grea:
council held at Weftminfier, May 13, A, D. 1127, the {pcétuters,
whe are faid tohave been innumerable; were fo outrageous, that they
imterrupred the bufinefs of the council, and prey ented {ome things
fram Leing debated (7). Upon the whole, it fecrms to be almn&
certain, thatthough great numbers of people of all ranks, prompted
by political curiofity, or intercfied in the affairs which were to be
debated, attended the great councils of the kingdom i in this period,
nene were properly members of the councils but thofc dt:fcrlbed in

the' Great Charterof king John, viz. the fpiritual and temporal barons,

(p} Gefla Stephani Regm, apud (¢) Sfelman.Ccncil.l. 2. P 35
])u:..;cnc, p. 032.

!

whko
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learned preface of Mr. Selden to Eadmerus, and indeed by
the books themfelves ; the original record of which is ftill
extant, remaining in the cuftody of the vice-chamberlains

of his majefty’s exchequer. This record contains a furvey
of all the ancient demefne lands of the kingdom, and con-
tains in many manors, not only the terants names, with
the quantity of lands and their valucs, but likewife the
number and quality of the refiants or inhabitants, with
divers rights, privileges, and cuftoms claimed by them.
And being made and found by verdilt, or prefentment, of
juries, inevery hundred, ordivifion, upontheir oaths, there
was no receding from, or avoiding, what was written in this
record. And thercfore, as Gervafius Tilburienfis fays, page
* 41. € Ob hoc nos eundem librum judiciarium nominamus;
¢ non quod in eo de propofitis aliquibus dubtis feratue
¢ fententia, fed quod 2b eo ficut ab ultimo die judicii non
¢« licet ulla ratione difcedere.”” [M]

| AND

who were perfonally fummoned ; and thofe who held {fmaller parcels
¢f land than barontes, 1mmﬂd1atcly of the king, by knight's {ervice,

who were fuimmoned cdlﬁally by the theriffs of their refpefiive
countics (r),

[M] Thebook called Doomf{day proves the greatand extenfive
genius, and does honour o the memory of William, It was be-
gun in the year 1081, and was a gencral {urvey of all the lands
in the kingdom; their extent in cach diftri€t ; their proprictors,
tenures, valuey the quantity of meadow, patture, wood, and
drable land, which they contained ; and in fome counties, the
number of tenants, cotrapes, and flaves of all denominations,
who lived upon them. He appointed commiffiongrs for this
purpofe, who entered every particular in their repifter by the vers
dict of juries ; and after a labour of s1x vEeans (for the work
vas fo leng in finithiog) brought him an exa& account of ali
the landed property of his kingdom. Chron. Sax. 190, Ingulf.
79. Chron. T, Tykes, 23. H. Hunt. 370, Hoveden, 460,

(r; Hen. Hift. 1 v, 345. |
M. Wef,
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Anp thus much fhall fuffice touching the fifth geneial

head 3 namely, of the progrefs,made after the coming: in of

, king
M. Wekt. 229. Flor. Wigorn. 64i. Chron. Abb. §t. Petri de
Bungo, g1. M. Paris, 8. 'Lhe three northetn connties, Weft-
morland, Cumberland, and Northumberland, were not compre-
hended in this furvey, onaccotint of their wild, uncultivated fitua.
tion. This monument; called DoMESDAY BnnK, the moft valuable
piece of antiquity poffeffed by any nation, is ftill -preferved in the
exchequer; and thn only fome cxtraéts of it have hitherto.bec pub-
lifhed, yer it ferves toilluftrate ro us in many particulars, theancienc
ftate of England, Alfred had finifhed a like furvey of the kingdom
in his time, which was long kept at Winchefter; and which proba-
bly ferved asa model to William in this undertaking,

Mr., Madox in his Hiftory of the ]'_'\chr:quér (s) {ays,* the great and
tnemorable furvey of the lands holden in DEMEANE within this
realm, which was finithed ini the year 1086, and s called poMESLAY-
BOOK, fheweth under the title TERRA REGIS, what and which
the demeanes of the crown were, at that tilme, and in thé timé of
king Edward the Confeffor : and hath been ever fitice connted the
great index, to diftinguifh the king’s demeaunes from his efcheass
and other lands, and from the lands of other men.”” It is generaliy
known, that the queftion ¢¢ whether lands are ancicat demefne or
not ?"’ 15 to be decided by the poNEsDAY of William 1. from
whence there 1s no appeal ; and it 15 a beok of that authority, that
. even the Conqueror himfeif {ubmitted fome cafes; wherein he was
coneerned, to be determined by ity Sce before note [G] on this
chapter, ' |

It may be neceflary to notice fome conjeltures refpelting the

etymon of the word poskspay. Many have fuppofed it to allude
to the final day of judgment. Hammond apprehends, that the

addition of b4y to this DOME-BOOK, was not meant with any allu-
fion to the final day of judgment, bur was to firengthen and confirm it ;
and fignificth the 1WDICIAL DECISIVE RECORD, ur, BOOK OF
DOOMING JUDGMENT AND JUsTICE. But the Obferver on our
Ancient Srztutes gaes farther : # The common etymology of the word
poMesnay, {{ays Barrington) in which all the Gloffaries agree,
viz. the compartfon of it to the day of judgment, never appeared
to me {atistactory ¢ 1f thi whimfical account of the name was
the veal one, the Lattn for 1t would be DIES JuDiCIl § twhere-
as, 1n all the old Chronicles, it is ftiled either LIBER JUDICIALTS,
or CEXNsUALIS. Bullet, in his Celtic Diftionary, hath the word
poyM, which he renders Sewr, Seignenr, and henee the Spanifh
wotd Doxy as allo the words prya and DETA, which he tranfs

(:} Yol 1. 206,
latex

-_—
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king William, relating to the laws of England, their efta-
blithment, fettlement, and alteration. If any one be minded
to

lates PROCLAMATION, AVERTISEMENT:! Domefday therefors
may fignify the lord’s or king's advertifument to the tenants who
-hold under him, and this {fenfe of the word agrees well with pare
" of the contents of this famous furvey. See likewife Upton's
notes on b. 1. €anto vii. ft. 26, of Spenfer’s Facrie Queen, whers
he produces inftances of the word DAVE fignifying judgnient s
and DAYES-MAN, an acbitrator or, judge. In the nerth of
England; an arbitrator, or elefted judge, is wvlually termed 2
dies-man, or days-man: and Dr. Hammond faith, that the
word pAy inallidioms fignifics judgment, ¢ [n a petition to the
¢ king in parliament, by the treafurer and barons of the exchequer,
“ they certify with regard to the manor of Tring in Heztfardfhre,
« Invenimus in libro veftro qui vecatur Domefduy, &c.” 6 Edw. ¢,
A. D. 1218. amongft the colleCtion pubhifthed by the munificencs
of parhiament (¢}, ‘

Camden calls this book Guliclmi librum ecnfiralem, the tax book of
king William 5 it was alfo called #lugra Rodla Wintor. The dean
and chaprer of York have a regifter ftiled Domefday; {o hath the
pithop of Worcefter ; and there is an ancicnt roll in Cheftcr-catils
. ¢alled Doom{day-Roil. §

That the vcader may have fomeidea of the mannerof entering the
Jands in this book, I have feleéted the following inftances.

¢ Eafefla Terra Regts Dimid. Hundred. de Witham, Withamtenuit
** Haroldus t. R. E. pro maner. et pro 5 hidis 1 tunc 21 villan. modo
“ 153 tunc g bordar. modo 10; tunc 6 fervi, modo g ; tunc 23 foche-
** manni, ¢t modo {imiliter ; tuncinter totuin valebat 1o lib. modo 203
t {ed vicccomes inter fuas confuctudines ¢t placita, dr dimid. hupdrcd.
‘ recepit inde 34 lib. er4lib, de gerfuma. In hoe manerio adjacebant
““ t, R, E. 2. liberi homines, quituncreddebant 1o {ol. de confuetu-
'“dine et 11d,  Ex illis tenet Ilbodius 2, de 45 acr, et vai. 6 {cl, et
“ redd. maner. fuam confuetudinem. Tedricus Pointel 8, de dimid,
‘“ hid. ct 22 acr, dimid. reddentes confuctud.  Ranulph Piperel 10,
' de 2 hid. et 45 acr. nonreddentes confuctudinem. Willicknus Grofl:
** 5y et unus tantum reddit confuctudinem, et val, 3lib. 13 f. Rad.
‘* Baignard 6, ct unus redditconfuctud. et val’ 20 {0  Hanio dapifer 1,
““ de dimid. hid. et val. 2o {L  Gofcelinus Leretmarius habet rerram
“uniue, et non reddic confuct. c. Modo cuftodic hoc maneriyvii
% Petrus vicecomes in manu f‘cgis." _ -

Thus in Englith : ¢ Effex [title in thetop of the [caf] ; the King's
'* Land;” and before the particular manor or town, the hundrcd

low

s which it lies §s noted, as here,  The Half Hundred of Witham.

{(#) Bar on Stat. 27

** Harold
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to fee what this prince did in reference to ecclefiaftics;

let him confult Eadmerus; and the learned notes of Mr.
Selden

‘¢ Harold held Witham, in the tilne of king Edsward; for a manor
“ and for 5hides. Then there were twenty-one villains, now fif-
% teen [*ur thcy recorded what was i Edward the Cotifeffor’s time,

¢ as well as in that of the Conqueror]; then thete were nine bor -
¢ dars, now ten ; then 6 fervants or flaves, now g; then there were
‘¢ twenty-three fochemans, now the fame number; then the whole
“ was valued atten pounds, now twenty pounds, Bur the vifcount,

% or fheriff, received from the half hundred, for his cuftoms, and
“ muléts, or forfeitures, thirtty.three pounds; and four pounds for
‘¢ fine or income: In this manor, or belonging to this manoer, or in
*“ the bounds of this manot; there were jn the tite of king Ed:
'* ward thirty-four freemen; which then paid an accuftomable rent
** of ten fhillings and cleven penee.  Of thefe, Ilbods holds two;
** which had forty-five acies, and they were worth to him fix fhil-
** ings, and pald thmr old rent to the manor. Tedric Pointel holds
“ eicht, wh*‘: had half a hide, and twenty=two acres and a half;
“ paying cuftom or old rent.  Ranuiph Piperel holds ten, who had
¢ two hiudes and fortv-hve acres, which patd no cuftem of old rent.
“ William CGroffe holds five, and only one of them paid cuftom;
“ and were worth to him three pounds thirteen fhillings (by
't the year is io be underfiood in all thefe fums). Ralph Baignard

“ holds fix, and one paid cuftom ; they were worth twenty fhillings,
“ Hamo, the fewer or ftewatd, hnlds one¢, who had half a hide, and

«* was wortiite him twenty thillings. Golfeclin Lorcmar hath the land
" of one, and pavs no cuffom. Perer the vifcount, or fherift, keeps
“ this manor in the king’s hand.”

v Effefia Terra RegisHund, de Beventre, Haveringas tenuit Harol -
vduse. RUE Pro 1 Maner. €t pro 30 hid, Tunc 41 villan. modo 4o
** femp, 41 borcar. et §ictviy et 2 car. in dominio ; tunc 41 car, homi-
“ um, m{.du 403 Iylv.id.porc. c. acr. prati; mﬂd‘ 1 molen, et 2 rund,
“‘ ot 1c animalie, et 160 porz. et 269. ov. Iuic maner. adjacebant 4 ib.
“ hemincy, de 4 hidis, . R. E.reddentes confluctudinem ; modo tene
“ 3 hid. Rob  §il. Corbutionis; Iugo de Montafori quana'n hidam,
% et won reddidére confacudinem effe quo eas habuere; &c, Hoc
' mnager. val. t. R.E, 3al. modo 40 ; et Petrus vieccomes inde recepit

“ yol, de cenfu, et ol de gerfuma.

Thus in Enplith ¢ « Effex [title as before] ;-the King’s Land;
« the Hundred of Beventre, Harold held Haveringe, in the

“time of Ldward the Confeffor, fof one manor and ten hides.
“ ‘Then there were forty.one viilains, now foity ; there wete
“ abways forty-cnc bordars, and fix fervants or {laves, and
€ two cavuentes tn demelne, or ¢he lord’s lands; there were
“ fortysune corucates among the men or tenants, now for-
““ ¢v; wood {uflicient for five hundred hogs, one hundred acres of

¢ meadow,
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Selden upon it; efpecially page 167, 168, &c. where he

fhall find how this king divided the epifcopal confiftory
Vor. L P from

L

¢« meadow ; now one mill, and two working-horfes, or packhorfcs,
¢ and ten young growing beafts, one hundred and fixty hogs, and
two hundred and fixty-nine fhecp. To this manor there be-
longed four freemen, who had four hides in the time of Edward
the Confeflor, paying anaccuftomabie rent.  Now Robert, fon of
¢ Corbutio, holds three of thofe hides, and Hugh Montfort the
f fourth, and have paid no rent fince they held them. This ma-
‘ nor was worth thirty-fix pounds ; now forty ; and Peter the vif-
“ count, or fheriff, receives from it eighty pounds for rent, and

“ ten pounds for an income or fine.”
The contents of Doomfday-Book are fummed up in the following

Terfegme

£

L )

4

’

[

'y

Quid deberetur fifco, que, quanta tributa,
Nomine quid cenfus; qua vedtigalia, quantum
Quifque teneretur feodali folvere jure,

Qui funt exempti, vel quos angaria damnat,
Qui {unt vel glebz {ervi, vel couditionis,
Quove manumiffus parrono jure ligater.

This book 1s ftill remaining, fair and legible ; confifting of two
volumes, 2 greater and a lefs; the greater comprehending ail the
teuntics of England, cxcept Northumberland, Cumberland, Wett-
morland, Durham, and part of Lancafhire, which were never fur-
veyed 5 and except Effex, Suffolk, and Norfolk, which are com-
prehended in the leffer volume, It wasformerly kept under three
different locks and keys; onc in the cuftody of the treafurer, and
the others of the two chamberlains of the cxchequer. It is
now depofited in the chapter-houfe at Weftmintter, where it may be
confulted, on paying the proper officer a fee of Gs, and 8d. for 2
cearch, and 4d. per line for a rranfeript.

The meritorious indufiry of modern times has applied i:felt
to a fimilar furvey of one part of the kingdom, and will, it is
hoped, in the end; embrace the whole of it.  Sir John Sinclatr, in
the year 1791, piblifhed a Startifticai Account of Seotland ; of which
it has been faid, ¢¢ that no publication of equal information and
“ curiofity has appeared in Great Britain fince Doomfday-Bock
““ and that from the ample and zuthentic faéts which it records, It
* muft be reforted to by every furure ftatefman, philofopher, and
‘“ divine, as the beft bafis that has ever yet appeared for political fpecu-
“ Lation.”  Onp g imilar, though more confined feale, is Mr. Lyfons”

¢ Hiftorical

"
L o)
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from the county court, and how he reftrained the clergy
and their courts from excrcifing ecclefiaftical jurifdiction.
upon tenants :u capite ().

(#) Blac, Com. 4 v. 415, 416.  and[cenote [H] on this chapter,

** Hiftorical Account of the Towns, Villages, and Hamlets, within
“ Twelve Miles of London.”

" Forfarther patticulars concerning Domefday-Book fee Spelm.Gloff.
ed verbum Domelder,  Seld. Pref. ad. Eadm. 3, 4. Gerv. de Tilb,
Dial. de Scace. L 1. co 16+ Ingulf, Hift, 1nt. Seript. poft Bedam,
903, 9og. Alfo an account of it printed by order of the Antiq. Soc,
in 1756, and Grofe’s Antiq. of England and Wales. There is
an extraét from Doomf{day-Book in the type projeted by Mr.
Nichols, and in which that valuable record has been 1m" PFIMC&;
in Magin's Hiftory of Thetloyd.
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