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following History of the Supreme Court of the United 
States is published under the direction and authority r:f the 
Judiciary Centennial Committee of The New York State Bar 

,Association, together with The Proceedings in Commemoration of 
the Centennial Anniversary of the Organization of the Court . 

About two years ago the author succeeded in completing an in
teresting collection of the portraits and autograph letters of the 
members of the Court, and had made some progress in the arrange
ment of matter with the intention of writing a History the plan 
meeting with the warm encouragement of the late Mr. Justice Millei.' 
~when through an accident, which he will ever regard as fortunate, 
he was brought in contact, through William Allen Butler, Esq., 

• 

of the New York bar, with the Judiciary Centennial Committee, and 
the result of several conferences was the determination to publish 
conjointly the notable addresses delivered in New York City on 
February 4, 1890, and a sketch of the labors of the Court during 
the first one hundred years of its existence, in a volume which it is 
hoped will prove an interesting monument. 

It is not a Treatise upon Constitutional Law that has been 
attempted. 1rhe subject has been treated chronologically. Topics 
and doctrines illustrative of different phases of our national growth 
are presented in the exact order of their occurrence and in natu
ral sequence, displaying each epoch in contrast with those which 

, 

pr<.!cede and follow it, thus affording convenient opportunities of in-
troducing at intervals, and not in mass, biographical sketches of the 
Judges. Spirit, movement and variety are thus sought to be imparted 
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• VI PREFACE . 

to the nauative, and the activity of the Court as a powerful agent 
in promoting our development :J<; a Nation portrayed. 

The writer desires to express his grateful acknowledgments to 
the Chief Justice and Associate Justices of the Court for their active 
interest and sympathy and for the contribution of important and 
authentic matter, as well as for permission to use the seal of the Court 
as a device upon the covers of the book. ,His acknowledgments are 
also due to Mr. James H. McKenney, the Clerk of the Court, and his 
assistants for their courtesy and aid; to Hon. Wm. H. Taft, Solicitor
General of the United States; to William Henry Clifford, Esq., of 
the Portland bar; to A. M. Waddell and Iredell Meares, Esqs., of 
the bar of Wilmington, N. C.: to William S. Stryker, Adjutant
General of the State of New Jersey; to Mr. Talcott Williams, of 
Philadelphia, and to Mr. Frederick D. Stone, the Librarian of the 
Historical Society of Pennsylvania; to Mrs. Beck, the daughter of 
the late Mr. Justice Grier, and to Miss Baker, of Philadelphia, for 
most substantial assistance in the collection of biographical and his
torical data; to the Judiciary Centennial Committee, and particularly 
to Hon. William H. Arnoux, for the Account of the Commemorative 
Proceedings. To the late Mr. Justice Miller and to the late Hon. 
H. I. Todd, of Louisville, Ky., he also confesses himself a debtor. 
His special thanks are due to his friend, Professor John P. Lamber
ton, for assistance in the proof-reading and suggestions of value; 
to Horace M. Rumsey, Esq., of the Philadelphia Bar, for the verification 
of all citations of authority; to Horace Castle, Esq., of the Philadel
phia and Denver bars, for the Table of Cases and the preparation 
of the Index; to W G. Griffith, Esq., of the Philadelphia Bar, 
for many courtesies, and to Mr. Henry R'liney for invaluable help 
with the manuscript. 

The portraits have been etched by the well-known artists of 
Philadelphia, Max Rosenthal and Albert Rosenthal, who suggested 
the idea of illustrating the text, and whose knowledge, judgment, 

, 

taste and skill in the execution of portraits of distinguished Ameri- ' 
cans are familiar to all collectors and historical students. 

H. L. C . 

• 

• 

, 
," 

, 



. ,,-

o 

• 

• 

\ 

o 

• 

CON 

• 

CHAPTER 1. 

, 
• 

o 

GHNURAI. INTRODUCTORY V1HW ••.•••.•••• • • • • • • • • • • • • 

PAGa 

.1-22 

• 
o 

PART I. 

SOURCBS OF THE JURISDICTION OF THE SUPREME COURT 
• 

OF THE UNITED STATES 1680-1774. 

CHAPTER II. 
INl'RODUC'tION • • • • • • • • • • • • • • • • • • • • · . . . . . . . . . . . 23-38 

Special FilDes. of the Framers of the Constitution for their Work: Classification of Sources 

of Jnrisdletlon: Admiralty Cases: Colonial Vice-Admiralty Courts: Jllrisdietlon: Acta of 
Trade: Colonial Judges: Extension of Jurtediction: Revenue Cases: Colonial Opposition: 
Remonstrance of First Continental Congiess. 

CHAPTER III. 
BFFOR.TS TO SncURH RaDRKSS • • • • • • • • • • • • · . . . . . . . . . . . 39-47 

• 

Steps toward a Federal Jurisdiction: Washington's Letters: Establishment of State Admiralty 
Courts: Appeal, to Congiell Regulated: Methods of Procedure, 

CHAPTER IV. 

CONGR'MSI0NAI. COIOllT'tHas OF ApPltAI. • • • • • • • • • • • • • • • ••. 48-54 
Special Committees: Standing Committee of Appeals: Growth of Federal Power: Csse of 
Sloop .. Active." 

CHAPTER V. 
, 

EsTABJ,ISHM8Nl' ott TH8 COURT OF ApPEAT,s IN CASas OF CAPTURE • • • • 55-64 
Judges: Case of the Brig "SaVlUlnah :" Decay of the Court: Anal),Sla ofits Work. 

" VII 

• , 

• 

o 

o 
• · .. 
• , 

o 

o 

• 

• • 

• 

• 
• 

o . .. 
• • • • . ..' · " • • • 

• • • 
• 

• ... 

o 

-.. . 
". 

-".-.. 

OJ 



• • 

.. , 
Vlll CONTENTS • 

CHAPTER VI. 

OTHKR FEDERAL COURts • • • • • • • • • • • • • • • • • • • • • • • • • 

Courts for the Trial of Pelonies and Piracies: Courts for tbe of Contlo.eraies 

between the States as to Boundary, Territory and Jurisdiction: Controversies In· 

dividuals Claiming Lands under Grants of two or more Ststes: Suit by an Indivldnal against 

a State. 

CHAPTER VII. 

DEPnCTS OP THE OI.D JUDICIAl. SYSTEM • • . . • • • • • • • • • • • • • • • 81-86 
Iustanees of Judicial Peebleness on tho: part of Congress. 

PART II . 
• 

THE ESTABLISHMENT OF THE SUPREME COURT. 

CHAP1~ER VIII. 

DEPECTS OF TaU ARTICI.ES OF CONFEDERATION. • • • • • • • • • • • • • • 87-106 

Want of a Federal Judleature: Views of Hamilton, Madison and othel,: Tbe Federal CoD· 

vention: Plsns for a National Judiciary: Coune of the Debate: Pinal of Piau Adopted . 
• 

• 
CHAPTER IX. 

OB]ECTlONS URGUD BY THR STATES • • • • • • • • • • • • • • • • • • • • 107-127 

Answers thereto: Views of the State Judlciarie. upon tbe Pt'wer of the Conrts to Auuul aD 

Act of the l.eg1slature: Scope aud Purpose of Article Tblrd in the Constitution. 

CHAPTER X. 
THIl JUDICIAllY ACT OP 17119. • • • • • • • • • • • • • • • • • • • • ••• 1aS-137 

Debate in Congress: Flual Passage of tbe Act 

----

PART III. 

THE SUPREME COURT OF THE UNITED STATES. 

CHAPTER XI. 
ORGANIZATION OP THE COURT • • • • • • • • • • • • • • • • • • • • • • • 138-167 

Judges first appointed: Washington's I.etters: Sketches of Jay, RuUedll!, Cusb· 
ing, Harrison, Wilson, Blair: First Senlon of the Supl'eme Court of the Uulted States: 
Adoption of Rules: Sketch of Iredell: Circuit Court Duties: Suits by Cltlrell.l agalnat a 

State: Sketch of JobnlOD: HayburD's : Auert!oua of Judldal : State Triala . . , 

• 
• 

• 

• 

• 
• 

• 



• 

• 

• 

CONTENTS. ix 

CHAPTER XII. 
PAGE 

FIRS'l' EPOCH, 1790-ll:!ol • • • , , , • • , • • , , , . , • , ' , , , , • • • 168-194 
Harly Dec:lslODS upon Constitutional Questions: Admiralty Causes: Matters of Prar.tice: 
Changes upon the Bench: Sketches of Paterson, Ellsworth, Chase, Washington, Moore: 

Changes in the Chief Justiceship: Instances of Politico-Judicialism: Judicial Pluralists: 
Estimate of the Service. of the old Supreme CourL 

CHAPTER XIII. 
SnCOND EpOCH, 1801-1816, . , , • • , , • . • . , • • • , , • • • , • , , • 195-241 

The Supreme Court of the United States under Chief Justice Marshall: The First Half of 
Marshatt'l Judicial Career: Sketch of MarshaU's Leadi'og Decisions: Marbury v. Madison: ~ 
Repell of the Judiciary Act of .80.: The Midnight Judges: Impeachments of Judge Picker-
ing and Justice Chase: Cases considered by the Court.: Instan~s of Federal Supremacy: 
Growth of Pederal Power: United States v. Judge p.:ters: Trial of Aaron Burr: Rulings 
upon the Law of High Treason: Fletcher v. Peck: I,Inv of Prize and Admiralty Jurisdiction: 
Cases of the .. Exchauge" and the" Nereide:" Laud Cases: Sketches of Justices Johnson, 
LlviDptOD, Todd, Du'/all and Story: The ltarty Bar of the Supreme Court. 

CHAPTER XIV. 
THIRD EPOCH, 1816-1835 • • 

The Latter Half of MarshaU'1I 

. . . ~ . . . . . . . . . . . . . . • . . . . . 242-287 
: The Golden Age of the Supreme Court: Appellate 

Jnrlsdlction of the Supreme Court under the 25th Section of the Judidary Act: Martiu v. ~ • 
Hunter'. : Cohens v. State of Vlrginia:U The Term of .8'9: McCulloch v. state oL 

• 
Maryland: Trustees of Dartmouth College v. Woodward: P. Crowlillishleld: Osborn 

" II. Bank of the United States: Power of Congiess to Regulate Commerce: Gibbons IV. Ogden: 
Wilson IV. Blackbird Marsh Co.: Broil Ii IV. State of Maryland: Constitutional Restric
tions upon the Powers of the States: Craig IV. State of Missouri: Position and Influence or 
the Supreme Court: Rights of the Stales: Providence Bank ,I. Billings: Barron v. Mayor of 

Powers of Stales to pass Bankrupt Laws: Ogden IV. Saunders: Boyle rI, Zacharie: 
What ConRtitules a State: Cherokee Nation v. State of Georgia: IV, State of Geor
gia: Constitutional Decision of Marshatt: Principles of Constitutional Interpretation: 
Sketches of JUltiCU Thompson, Trimble, McLean, Baldwin and Wayne: General Review or 
Ih~ Work accompliahed by the Supreme Court under MarshalL 

CHAPTER XV. 
FOUR'l'H EpOCH, 1835-1850 , . . . . . - . . . . . . . . . . . . . • . . . . 288-328 

The Fi"'t Half of Taney'R Judicial Career: General Character of Questions : Sketch 
of Chief Justice Taney: Sketches of Justices Barbour, Smith, Catron, McKinley and Daniel: 
Leading Cales: Change in the principles of Constitutional Interpretation: State of New York 
v. Mlln: Bri'coe IV. Bank of the Commonwealth of Kentucky: Charles River Bridge Case: 

• 

I.Imltatlon8 upon the Doctrine of the Dartmouth College Case: Lament of Justice Story: 
Miscellaneous Cases: Kendall IV. United States: Rhode Island IV. Corporation 

: Limitations upon the Powers of tbe States: Florida Land Claims: Martin II Waddell: 
• 

Swift IV. Tyson: The Establi'hment of the Doctrine of a General Commercial Jurispru,dence: 
The Fugitive Slave Law: Prigg If. Commonwealth of Pennsylvania: Cases Relating to Slavery: 
MIscellaneous Casel: The Girard Will Case: The Myra Clark Gaines Case: Casel of Inter-

• 

• 

, 

• 

.- • 

• 

• 

• 

• 



x 

• 

• 

• 

• 

CONTENTS. 

State Co~merce: The License Cases: The Passenger Cases: Admiralty Cases. waring II. 

('"'larke: Cases Affecting the Relations of the State to the Union: Luther II. Borden: General 
Review of Work Accomplished by the Court at this Time: Sketch of the Bar of the Supreme 
Court. 

CHAPTER XVI. , 

PAGE 

FIFTH EPOCH, 1850-1861 . • . . . • • . • • • • • • • • • • • • • • • • • • 329-381 

The Latter Half of Taney's Judicial Career: Sketches of Justices Nelson, Woodbury, Grier, 
Curtis and Campbel1: Cases: Patents: Copyrights: Land Grants: Controversies 

• 

between States as to Boundaries: The Powers of the States: Taxing Power: To Pas~ Retro. 
spective Laws: To Revoke Ferry Grants: To Punish Offences Punishable by Congtess: To 
Protect Fishery Rights: ltxception to Power to Tax: To Collect Tolls: Liability of Corpora. 
tions to Taxation: Jurisdiction of Supreme Court: Commercial Law: Contrac:tR b)' Mill!: 

Miscellaneous Cases: Extradition: The Wheeling Bridge Case: Cooley II. Boa~ of Wardens 
of the Port of Philadelphia: Great Extension of the Admiralty Jurisdiction: The Genesee 
Chief: Rise of the Slave Po\ver: The Dred Scott Cllse: Ableman II. Booth: Toylor II. Carryl: 

• 

Suits against a State: Habeas Corpus Cases: General Review of Work accomplished by the 
Court Prior to the Outbreak of the Civil War. 

CHAPTER XVII. 
SIXTH EpOCH, 1861-187° . • • • • • • • • • • • • • • • • • • • • • • • • .382-439 

Outbreak of the Civil War: Character of Cases before the Court: California Land Claims: 
Mexican, Spanish aud French Titles: The Prize Cases: Rights and Liabilities of Neutrals 
nnd Belligerents: A National Crisis: Value of the Principles established by lIIarshall as 
shown in the Tax Ca~es: Death of Taney: Appointment of Salmon P. Chase as his Successor: 
Sketches of Chief Jusllce Chase and of Associate Justices CllfIl>rd, Swayne, Miller, Davis aQd 
Field: Cases Growing out of a Condition of War: The Ju,isdiction of Military Commissions: 
Questions of Prize: Blockade: Mrs. Alexander'S Cotton: The Atlanta: Efforta to Restrain the 
Enforcement of the Reconstruction Acts: Ex Parte Milligan: Texas II. White: Cases Growing 
out of the Rebellion: The Confiscation Act: Captured and Abandoned Property Act: Effect 

• 

of Pardon: Rights of Officers and Soldicl1I of the Aliny of the United States: 
California Land Titles: The Obligation of Contrllcts: The Right of the Federal Judiciary to 
Disregard State Dedslons on Questions of Comlnerclal Law: Patents: Police Powers of the 
States: The Commerce Clause: Cranda\1l1. State of Nevada: State Freight 'tu: Gilmau II. 

City of l'hlladelphla: Cases. 

CHAPTER XVIII. 

SHVltNTH EpOCH, 1870-11190. • • . • . . . • • • • • • • . • • • • • . . . . 440-470 
The Climax of Federalism: Financial Legislution of Congress: The Early Legal Tender 
Cascs: Bronson II. Rodes: Butler II. Horwitz: Hepburn II. Griswold: The Unconstitutionality 
of Paper lIIoney Declared: Changes in the Composition 01 the CoUlt: The Later Legal Tender 
Ceaes: Knox 1'1. Lee: Parker II. Davis: Doctrine of Hepburn 1'1. Griswold ~versed: The Con· 
stitutlonality of Paper Money Established: The Thirteenth, Fourteeuth and Fifteenth Amend· 
ment8: Unexpected Narrowness of Coustructlou: The Slaughter House Cases: Sketches of 
Justices Strong, Bradley and Hunt. 

• 
• • • 

• 

I 

• • • 



• 

• 

CONTENTS. xl 

CHAPTER X.IX. 
• PAGE 

SJWJtNTH EPOCH CONTINUIl:D, [874-[888 ..•• • • • • • • • • • • • • • • • 47[-533 
Death 01 Chief Justice Chase: Appointment or Morrison R. Waite as his Successor: Genela! 
Character of Considered at this Time: Sketches of Chief Justice Waite aud Ass<.clate 
Justiccs Ha:-Jan, Woods aud Matthews: Leading Cases In Construction of the Thirteenth, 
Fourteenth and Fifteenth Amendments: The Right of Suffrage: The Itnfol'cement Act: 
Right of Colored Men to Serle as Jurors: Cases Relating to elections: Due Process of Law: 
Civil Rights Cases: Mormon Polygamy and Bigamy a Punishable Crime: The Removal 
Cases: D. Daris: Juillard D. Greenman: The Zenith of Federalism: Power of Con. 
gress to Reissue Paper as a Legal Tender In Time of Peace: Kilbourn D. Thompson: Right 
of the House of Representatives to Punish for Contempt: Civil Service: The Itleventh Amcnd. 
ment: I.ouisiana fl. Jumel: Virginia Coupon Cases: Indian Tribes the Wards of the Nation: 
Exclusion of the Chinese: The Kansas I.!quor Law: The Chicago Anarchists: Inter·State 
Commerce: The Teleglaph an Iustrument of Commerce: Police RegUlations: The Granger 
Cases: Miscellaneous Cases: I.ouisiana I.ottery: Telephoue Caoes: Sketches of Alsoc:iate 

• 
Justices Gray, Blatchford and Lamar. 

CHAPTER XX. 

THlt COURT COMPJ.ItrltS THIl: WORK OF THE FIRST CIl:NTURV OF ITS EXISTIl:NC2, , 
1888-18ge>. . . . . . . . . . . . . . . . . r • • • • • • • • • • • • • • 534-558 
Death of Chief Justice Waite: Appointment of Melville W. Fdller as his Successor: Sketches 
of Chief Justice FuUer ana of Associate Justices I:rewer and Brown: General Character of 
CascsConsldered: Inter-State Commerce: I.eisy fl. Hardin, the: Original Package Case: Pol:ce 
Regulations as to I.!quor Laws: Independence of Itx~cutive officers: Right of Debtor to In
sure his J.lfe: Power of Courts to Punish Conte;npbl: It", Parte Terry: In re Neagle: Peace 
of the United States: Indian Tribes: Con.titutlonal Control of Railroads: Monnon Church 
Case: Suits against a State: It", Post Facto Laws: Cruel and Unusual Punishments: Modlfi. 
cation of Granger Cases: Telephone Cases: The Bar of tlte Supreme Court: Conclusiou. 

CHAPTER XXI. 

SKETCHltS OF THE REPORTERS OF THE DIl:CISIONS OF THE SUPREME COURT OF 

THE UNITED STATltS, AND OF TIIJt CI.ERKS OF THIl: COURT . . . • • • • 559-577 
R~porlers.-AleXJ1nder James Dallas: William Cranch: Henry Wheaton: Richard Peters: 

I 

Benjamin Chew Howard: Jeremiah S. Black: John William Wallace: William Todd 
Otto: John C. Bancroft Davl!l. 

Otrb.-John Tucker: Samuel Bayard: Itllas B. Caldwell: William Griffith: William T. Car
roll: Daniel wesley Middleton: James Hall McKenney . 

• 
• 

• 

, 

• 
• • • 

• • • 

• 
• • 

,",\ . 
"'i • , 

• 

.. 

• • 

.. 

• 
• 

• 

• 

• 
• 

• 

• 

• • 

• 

• 

• 

. . ' '. -

• 

". 

-~ - . 

· , 

• • 

· ,-" .. . · '.' · '. .. .. . 
· 'l':'-' 
.' .. , , ," • • • 

. .'. r. \ 
, " ',' , · .. 

• 



, 

• • 

• 

• 

THE PROCEEDINGS IN CELEBRATION 

OF THE 

ONE HUNDREDTH ANNIVERSARY OF THE ORGANIZATION 
OF THE SUPREME COURT OF THE UNITED STATES . 

• 

PAOli 

SK:eTCH OF THJt PRePARATIONS FOR THe CJtI.JtBRATION. • • • • • • • • • • • 581 

SUGGItSTIONS MADg BY THe PRESIDENT OF THe UNITeD STATES. • • • • • • • 582 • 

ACTION OF THe NEW YORK STATE BAR ASSOCIATION • • • • • • • • • • • • 583 
ADDRltSS OF HON .. Wn.r,TAM H. ARNOUX. • 583 • • • • • • • • • • • • • • • • • • • 

PresIdent of the Association. 

ARRANGeMJtNTS FOR THE CEI.eURATION • • • • • • • • • • • • • • • • • • • • 585 
ACTION OF THE NEW YORK BAR ASSOCIATION. • • • • • • • • • • • • • • • • 586 
PROGRAMME DETERlIIINED ON • • • • • • • • • • • • • • • • • • • • • • • • • 586 
THe FOURTH OF FEBRUARY, ISgo • • • • • • • • • • • • • • • • • • • • • • • 587 
ADDRJtSS OF Ex-PRESIDeNT CI.eVEI.AND UPON TAKING THe CHA~R • • • • • • 590 
ADDRItSS OF WEI.COllle OF HON. WII.I.IAM H. ARNOUX • • • • • • • • • • • • 593 
ADDRESS OF WII.I.IAM Ar.I.EN BUTI.ER, ESQ. • • • • • • • • • • • • • • • • • 596 

.. The Origin of the Supreme Court of the United States and its Place in the Constitution." 

ADDRItSS OF HON. HnNRY HITCHCOCK • 
.. The Supreme Court and the Constitution." 

· . . . . . . . . . . .. . . . . . . • 620 

ADDRESS OF HON. THOMAS J. SUMMES • • • . • 
.. The Personal Characteristics of the Chief Justices." 

• • • • • • • • • • • • • • • 

ADDRJtSS OF HON. EDWARD J. PHeI.PS • • • • • • • 
.. The Supreme COllrt and the Sovereignty of the People." 

• • • • • • • • • • • • • 686 

REMARKS OF CHIItF JUSTICE FuI.I.eR • • • · . . . . . . . .. . . . 
ADDRESS OF MR. JUSTICa FIaI,D. • • • • • • 

.. The Centenary of the Supreme CourL" 
• • • • • · . . . .. . 

• • 

• • 

.. .. 696 

.. .. 698 

, 
ADDRa,c;S OF MIt. JUSTICJl HARI.AN • • • • • • • • • • • • • • • • • • • • • • 719 

ApPENDIX.. • • • • • • • • .. • • • · . . . . . .. .. .. . . . .. . .. . . . . . 
List of Committees in charge of Judiciary Centennial. 

• 

T ABI,Jt OF (!ASES . . . . .. . . . . . . . . . . .. .. .. . . .. . . . .. .. .. . .. 730-738 

INDEX ................................... 739-745 .. xu 

• 
, ." 

., " . '. • • • 

• 

• 
• 

• • 
• 

• 
• 

• 

• , 

• 



, 
" 

, 

, 

ILL. TIONS. 
, 

JOHN JAY ••••••••••••••.••••••• • • • 

Facing page 

Frontispiece 
From the original painting by Gilbert Stuart In the possession of the family. 

JOHN RUTLEDGE . • • • . • • • • • • . • • . . • • • • 
Fro,", '!,e painting by Trumbull, in the Trumbull Collection, \" ale School' of Art. 

WILLIAM CUSHING . • • • • • • • • • • . • • .. • • • • 
From the Pastel by Sharpl6s, Philadelphia, 1799, In th. posS6sion of the family. 

• • • • 

• • • • 

ROBERT H. HARRISON • • • • • • • • • • • • • • • • • • • • • 
From the painting, .. Battle of Trenton," by Trumbull, Yale School 01 Art. ' 

143 

144 

145 

JAMES WILSON • . • . • • • . • • • . • • • • • . • • • • • •• 147 
From the miniature in the posse5sion of the family. 

JOHN BLAIR.. • • • • • . • . • • • • • • • • • • • • • • • • • 
From the miniature in the pc;ssession of the family. 

JAMES IREDEr.r. •• • • • • • • • • • • • • • • • • • • • • • • • 
From the painting in the possession of Iredell Meares, FA'!. , Wilmln!ton, N. C. 

, THOMAS JOHNSON ••• • • • • • • • • • • • • • • • • • • • • • , 
From the painting by Guillaume, after R. Peale, in the possession of Bradley, T. Johnson, Esq., 

Baltimore, Md. • 

WU .. I.IAM PATERSON. • • • • • • • • • • • • • • • • • • • • • • 
From the painting in the possession of the family. 

OLIVER Er.LSWORTH • ~ • • • • • • • • • • • • • • • • • • • • • 
From the Pastel by Sharpless In the posS6sion of Mr. Justice Gtay. 

• .' , 
SAMUEl. CHASE. • • • • • • • • • • • • • • • • • • • • • • • • 

From the palnti", by C. W. Peale, Independence Hall, Philadelphia. 
• 

BUSHROD WASHINGTON. • • • • • • • • • • 
From the painting by Harding in the po!sesslon of the family. 

• • • • 

• 

, 

• • • • • • 

, 
• 

Ar.FRED MOORlt ., • • • • • • • • • • • • • • • • • • • • • • • 
From the miniature in the pOls.uion of Alfred Moore WaddeU, Esq., Wilmington, N. C. 

• , , ' ,,' 

• • 

• •• 
XUl 

150 

154 

161 

185 ." 

188 

190 

, 

, . .. 

. , 

, 

• 

, 
, , 

• 

, 

'. . ' . , ,." . -.. 
• 

,- " . ~ ,. 

• 

'" " 

• 

-~. -

, , 

, 



• 

• 

• 
XIV ILLlISTRATIONS • 

JOHN MARSHALL . • • • • . • • • • • • • • • • • • • • • • • • 
• 

From the painting hy Jarvis in the possession or Mr. Justice Gray • 

• 

WILLIAM J OIINSON. • • • • • • • • • . • • • • • • • • • • • • • 
From the painting by Jarvis in the possession or the New York His:orlcal 

BROCK HOLST LIVINGSTON. • • • • • • • • • • • • • • • • • • • 
From the painting in the possession of the family. 

THOMAS TODD.. • • • • • • • • • • • • • • • • • • • • • • • • 
From Ihe paInting in the p.)Sscssion of the family. 

GABRIEL DUVALL. • • • • • • • • • • 
From the painting in the Capitol, Washington, D. C. 

• • • • • • • • • • • • • 

JOSEPH STORY • • • • • • • • • • • • • • • • • • • • • • • 
From the drawing by W. W. Story in the possession of the family. 

SMITH THOMPSON. • ,. • • • • • • • • • • • • • • • • • • • • • 
From the painting by Dumont in the possession of Smith Thompson, Esq., Hudson, N. 'Y. 

ROBERT TRIMBLE. • • • • • • • • • 
From the painting ill the possession of the family. 

• • • • • • • • • • • • • • 

JOHN MCLltAN.. . . . • . . . . • . • • . • • 
From th~ palr.Jng by Iv .. in tbe possession of Mr. JUltice Brown. 

• • • • • • • • • 

HENRY BALDWIN. .'. • • • • • • • • • • • 
From the painting by Lambdin in the poI.ossion of the family • 

• 

JAMES M. WAYNE.. • • • • • • • • • • • • 

• • • • • • • • • • 

• • • • • • • • • • 
From a phutoGT"ph by Brndy in the possession of Mr. Justice Field. 

ROGER B. TANEY.. • • • • • • • • • • • • • • • • • • • • • • 

From the painting by Hcaly in the Capitol, Washington, D. C. 

PHILIP P. BARBOUR.. • • • • • • • • • • • • • • • • • • • • • 
From the rainting in lI,e pos_sion of the famUy. 

JOHN CATRON • . • • • • • • • • • • • • • • • • • • • • • • • • 
From the painting in the pos .... lon of the Historical Society, NuhviUe, TaD. 

• 
JOHN MCKINLEY •••• • • • • • • • • • • • • • • • • • • • • • 

From the painting in the posscslion of loin. Mary McKinley FUIey, SL Louis, Mo. 

PETER V. DANIEL • • • • • • • • • • • • 
From the original painting in the possession of the family. 

• • • • • • • • • • • 

• 

• 

195 

227 

230 

232 

233 

235 

273 

, 

274 

279 

299 

300 

302 

I 



ILLUSTRATIONS. xv 

Facire pap 

SAMUBL NELSON.. . . . . . . . . • . . . . • • 
From the phot"llaph in the possession of Hon. Wm. H. Amoux, 

• • • • • • • • 
York City. 

LEVI WOODBURY • • . • • • • • • • • • • • • • • • • • • • • • 

• 

ROBERT C. GRmR.. • • • • • • • 
From a photoif3ph by Rice, WashinJlOn, D. C. 

• • • • • • • • • • • • • • • 

BENJAMIN R. CuRTIS. • • •••• 
From a phot""laph b)' Black, Boston, Man. 

• • • . . . . . . . . .. . • • 

JOHN A. CAMPBELl.,. • • 
From a photograph by Brady. 

• • • • • • • • • • • • • • • • • • • • 

SAl.,l'tION P. CHASE.. • • • • • • • • 
."rom a phO!0if3ph by Rice, Wmington, D. Co 

• • • 

• 

• • • 
, 

• • • • • • • • 

NATHAN CI,IFFORD •••••••• 
From a phOlOllaph by Lamson, Portland, Me. 

• • • • • • • • • • • • • , . 
• , 

, 

NOAH H. SWAYNE •••.•••• , · ~ . . . . . . . . . . . • • 
From a photograpb by Rice, Washincton, D. Co 

SAMUEl. F. MII,I,ER. , • • • • • • 
From a phO!0if3ph by Bel~ Washington, D. C. 

• • • • • • • • • • • • • • • 

DAVID DAVIS. • • • • • • • • • • 
From a phot"llaph by Bell, Washincton, D. C. 

• • • • • • • • • • • • • • • 
, 

STRPHEN J. FIRI,D. • • • , • • • • 
From a photograph by Faber, San Francisco. 

• • • • • • • • • • • • • • • 

WII,I.,IAM STRONG. • , • • • • • • • 
From a photograph by Faber, San Francisco, 

, 

• • • • • • • • • • • • • • 

JOSRPH P. BRADI,EY.. • • • • • • 
by Bell, Washill,ltOD, D. Co 

• • • • • • • • • • • • • " . 
From a 

, , 

, 

WARD HUNT. • • • • • • • • • • • • • • • • • . . . . . . '.' 
From a pbotOlilaph by Fassett, WashiDlton, D C. 

• 
MORRISON R. W AITR. • • , • • • • 

From a photograph by Rice, WashiDilon, D. Co 

JOHN M. HAR,I,AN.. • • • • • • , • 
From a photograph by RIce, Wasbillllon, D. C. 

, 

• 

, 

· . . . . . . " . • • • • • 

• 
• 

• • • • • • • • • • • • • • 

" . 

, 

, 
", 

340 

343 

345 

350 ,'~ 

395 

401 

477 

... . " 

, 
• • . , , , , 

• • 

• 

, 

, 

, .. , 
• . . 

• 

• • 
'~ ,'j', ., 

• 

, 

, 

• 

, 
• 

" 

_. .-
--,. -4.-

• • , . 
• , 

• 



• 
XVI ILLUSTRATIONS • 

WILI.IAM B. WOODS • • • • • • • • • 
From a photograpb by Bell, Wasbington, D. C. 

STANLAY MATTHAWS. • • • • • • • • 
From a photograpb by Bell, Washineton, D. C. 

HORAcn GRAY • • • • • • • • • • 
From a photograph by Rice, Wasbington, D. C. 

SAMUAL BLATCHFORD • • • • • • • • 
From a photograpb by Bell, Wasbington, D. C. 

LUCIUS Q. c. LAMAR • • • • • • • • 
From Il photograph by Bell, Washington, D. C. 

MALVILLn W. FuLLnR • • • • • • • • 

From a phOIOj" aph by Bell, Washington, D. C. 

DAVID J. BRAWAR • • • • • • • • • • 
From a phol,,&rapb by Bell, Wa.<hington, D. C. 

HnNRY B. BROWN • • • • • • • • • 
From a photograpb by Bell, WashlnetoD, D. C. 

.. •• . . 
• " .' 

• 
• • 

• , .. 
• , 

" 
, 

, 

, 

• 

• 

• 

• 

• 

• 

• 

, 
• 

, 
• 

'. 

, 

• 

• 

• 

• 

• 

• 

• 

• 

, , 
, 

" 
,~ . .. ' 

'II 
/1 

· /,1 • • 

., 
• 
II 
0' ,. , 

.. 

" 

• , .. 
, ,. r. .. 

.. 
, .. 

• 

• • • • , 

• • • • 

• • • • 

• • • • 

• • • • 

• • • • 

• • • 

• • • • 

• 
J • , 

• .' 
, 

" • '/ 

" 
• , 

• 

• 
.. 

.. 
, . 

, 

• 

, , 

.. 

.. 

• 

.. 

, 

, 

, , 

, 
, . • .. , 
~ .: , 

• 

, 

., , ,. ' 
'. , ' . . 

" 
'\ 

'" , • • .. 
'" · :. " , ". .. 

• 

.. " , · ' ,. 

• 

, · .. , 
, ,< 

, " · , 

" .. , 
'" , 

,,' 

• 

• 

• 

• 

• 

• 

• 

• 

" 

'. 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
, 

, , 
· -.' , 
, 
, 
" 

.. '. 

, 

• 

• 

• 

• 

• 

• 

• 

c, 

.. 
, 
, , 

" 
, . 

, , , , , .. .. 
• • 

• 

, 

• 

• 

• 

• 

• 

• 

• 

• 

, 
• 

, 

.. .' " 

• 

• 

• 

• 

• 

• 

• 

.. 
• 

, 

" 
.' 

, , 

" 

• 

, , 

, 
• 

• 

• 

• 

• 

• 

• 

• 

• 

, 

.. 

• 

· , , 

, 

• • 

• • 

• • 525 

• • 

• • 530 

• • 534 

• • 

• • 

• 

• 
" .. 

, , 
• 

.. , , , i .-" .. .. . .. 

" 

'. 
.' 

• 

.... -' . . 
, 

.. .. ." 
• 

.-' , . ,'. , .... , , .' , 

, . 
, 

'" . , ~~, , ,. 
',:-', , .' ~ , 
Ii , ~ I ", ,". 

,'. " .. ,... . ' .. '-'" ,.,~'., 
, '. ,'~"I' ',. .. '., .. ~~ , 

... \', ~ 
\ ~"" ~,.,-. 
• I '. • .. , •• /' ".,' ,I' ~ ~ • 

" • 

• 

, 

" • 

, .. 
.. ' , .. 

, ' · ;'. . .. 
, , .... 

· , ,-'"- -'. · . -" 
'.).-:\j :~~,," .:' 
" " 

~'J 
"/' '.' ....... ~. ,1"1.;';.t~">;. .... ,.;.' J • 

..... ~ •. ,' ,..r-,,['" .~' . .. " ....... , ,"
',' ...... ·,'l"· ", 

, ;.~ ".~" 
, 
• 

, 

• 

, . 
• 

',,, , , , 
.' " , , ' , • 

" , · .~ , 
, , 

, , 
, 
• 

." f ., -,' 

, , , .. .. ' 
I • ' 

" , 
, , , 

" . 
" 

" • 

, 

" .'-. ',,', 
~ i"~' . . "', ",';",. . . \ .,. ,~ , ,'. ".,.-, . 

')"'I"~",'1J' 1 , , 
'. 

• 

,~ '. ... 
, , 
," • 

, ' .. .. 
, 

.. ,' ,','., " .... :, .~:, 
.. ' "..... "I' __ .'," ,,1'- j." "'~',., 

,'\.~, . , ..... .'.,'i-~ 
, , . 

,',...:-, .... ,/ .. ' 
• ',·y;"'I"'l.<, .. ·:t;I'7>·"-~ 
•..•.•. ,~, ~:\", -I~i!,"-\'~' 
~. '..t-. ~ ',4,. ...., I .. ..... '-,.-( '."~ ' .... ' ... ,.,,-,.,~, 

-'-" - ,. , 

, 
" , 

" 
, 

, , 

.. 
• 

'," 
" ' , , 

" 

, 
,', ,' .. 

" . 

.. 
, . 

• , ' -, ' 

" ,,' 

• , 
, 

, 

.. 
" • 

, . ... , , ,-' , , , 

• 

.. 
• , 

, 

• 

. , 
, 

• 

• 

• 
• 

, 
.. ' 

, 
" , 

" 

, , 
• 

• 

, 

, 

, 

, ' ... 
" , 

• 
,l 

, 

" .. . 
• 

'. 

, , 
"" , 

• .. 
, 
, 

• .. 

, • " ; .. 
• " , 

., 

I ' " , . 
r 

... 
", 
".; T', 
" , ' , , " " , , , 

" 
, , 

, ' 
" , 
',' " 

, 
• " 

.. 
• .. . .. 

" • ., 
, , .. , 

, , 
• •• 

" • , 

.. • 
, 
• .. 

'" 

" . 
" 
. >1'. ... , , ., • .. , , , , , J.; " , , -, ," " .. ' 

, 

" 

• 

... 
," '. , 

" 

, 

• , , ' 

'-', 
,'- .. , , 

• 

• , 
, 

.. 

• 

" ~ ., , , " " 
•• 

• 

, 

.. . ' .. , 
.. , 

• 

, 

, 

, 

• 

',' 

;, 
'. 

• 
, 

". 
, 

· '" , , , , 

--" " '. , • 

'" , 

, , , 

, 
, .. .' 

, 
" 

" 

.... ", . , , 
, 

" 

, 
" " 

" 

, 
" .. 

.. ' " . '. , .. • 

, 

" · .,. -, . 
, 

• 
• 

• • 
• 

.' 

" 

, 
• 

" 

• • 

, , , , .. 
", 

• , 
, 

" 

, 

," 
, . 
• , 

.. 

, , 

'" " • 

· /., 
." ., , 
" , 

.' " 
.. ,-~. : ... 

t~'!:.>·c., • _ ... ,. ':-:X. " 
· . ":,>" " '-"",<' . 

• · , 
, · ... .,' ,.};.'~" . ..... ~ . .I',·'," .. ' " " • 

• , 

" , 

, 
, 
" ' 

.. 
, 

• · , 
• 

." , 

" 
· , , 
", , 
-:-. 

• 

, 
.. .. 
• 

" , 
, 

.' 

• 

• , 
" 

'.. , .. , 

, 

· , 
• 

, . , .. 

• 



• 

• 

• 

• 

• 

IS 0 
OF 'tUE 

UPREME OURT OF THE NITED 

CHAPTER I. 

GENERAL INTRODUCTORY VIEW. 

HISTORY of the Supreme Court of the United States, 
although chiefly of interest to the legal profession, can
not fail to contain much matter that will prove attrac

tive to the general· reader. It will involve not only an account 
of the estabHshment and organization of the tribunal itself, the 
development of its authority, and the manner in which its great 
powers have been exercised, but also an exploration of the 
sources of its jurisdiction to the earliest period of our national 
life. The former can be drawn from the inexhaustible mines 
of wealth to be found in the public records; the latter can be 
traced to the judicial powers exercised by the Continental Con
gress through the agency of Committees, and finally through 
the first Federal Court of Appeals, established January I5th, 
1780, known as The Court of Appeals in Cases of Capture.1 

• 

I The records referred to consist oi lli:: Debates in the Federal and State Con-
,-entions which preceded and followed the Framing of the Constitution of the United 
States, generally known as Elliott's Debates on the Federal Constitution (4 vo1s.) and 

1 

• 

-. - . 
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2 THE SUPREJfE COUi"lT OF THE U.VITED STATES . 

• 

Such a hi:-·:-"'· will involve also a consideration of many of 
the phases of (, ocial and political existence. Just as the 
student of English Constitutional History finds in the trials 
of Raleigh, Strafford, Sydney, Russell, the Seven Bishops and 
other martyrs and patriots the most striking examples of civil 
and religious policy, so the student of our history will dis
cover in the State Trials of the United States and in decisions 
upon fundamental Constitutional questions the most faithful 

. pictures and the most authentic memorials of the temper, the 
manners, the politics and the sentiments of the age. In the 
almost-forgotten case of the Sloop Act£ve we can trace the 
successive features of a notable struggle for federal supremacy, 
through a period of thirty years, marked by the most dram
atic incidents, exhibiting in its inception the political imbe
cility of the Continental Congress when brought into conflict 
with the power of a State, and in its final issue the complete 
and triumphant vindication of National authority. In the 
prosecutions brought under the Alien and Sedition Laws, in 
the trial of Henfield for illegally enlisting in a French pri
vateer; or of Callender, indicted for a libel upon President 
Adams; in the trials of the Western Insurgents for insurrec
tion against the excise laws j in the case of Robbins, on a 
claim for delivery to the British Government on a charge of 
murder; of Aaron Burr for high treason; of Mr. Justice 

Supplement, containing the Madison Papers; Pennsylvania and the Federal Consti. 
tution; Maclay's Debates in the First Senate of the United States; Benton's Abridg. 
ment of Debates of Congress; Revised Statutes of the United States; Statutes at 
Large; kecords of the Supreme Court of the United States; Reports of the Deci· 
sions of the Supreme Court of the United States; Journals of tLe Continental Con· 
gress; Articles of Confederation; Secret Journals of Congress; MS. Papers of the 

• 

Continental Congress in the Library of the State Department; MSS. in the Office of 
• 

the Clerk of the Supreme Court of the United States; Colonial Records and early 
State papers. 

• • 

• 

• 
• 
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PROMINENT FEA TURES. 8 

Chase, impeached for misconduct as a Judge; in the famo11s 
case of Marbury v. Madison; in the Dartmouth College case; 
in Gibbons v. Ogden; in the Dred Scott decision, in the 
Slaughter House cases, and in the Legal Tender cases, we 
find abundant material from which important facts of history 
can be drawn. These cases lie at the foundation of our juris-

• 
prudence and are destined to guide and control the most dis-
tant posterity. 

Such a work will mingle the features of biography with 
a narrative of momentous events, portraying the character of 
famous judges and advocates, displaying the talents and 
learning of the sages of the law, while describing the scenes 
in which they were conspicuous actors. It will exhibit the 
birth, growth and decay of customs, the abolition of ancient 
institutions and the extension of maxims of free government 
to all the affairs of citizenship. It will delineat~, on the one 
hand, the attitude of States in moments of defiance to Na
tional authority, or in the hour of their final resignation and 
defeat; and, on the other, will describe the limits of their 
independent and uncontrollable sovereignty. It will illustrate 
the conduct of individuals under an infinite variety of cir
cumstances, while depicting the common phases of litigation. 

In fact, the Court stands in such close relationship to 
the political and private rights of individuals in defending 
them from assault, and plays such an important part in defin
ing our national obligations, and in determining the lawful 
bounds of State and Congressional authority under the Con
stitution of the United States, that no careful student of our 
institutions, who desires to comprehend the exact nature of 
his status as a citizen of our Federal Republic, will res~ con
tent with an examination of the debates in Congress or the 

, 

administrative acts of the Presidents. For fullness and com-

• 

• 

• 

• 

• 
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pleteness of knowledge, for breadth of view and accuracy of 
information, for the true construction and interpretation of 
our Great Charter, he must turn to the decisions of the Judi
ciary which illuminate with steady and effulgent rays the 
history of the nation. The law embodies the story of a na
tion's development, and this truth has been recently dwelt 
upon by an eminent teacher of legal science, who declares: 
"The student of law in our times has come to recognize the 
fact that law is, in a sense, a branch of history, and is to be 
studied in a historic spirit and by a historic method; and as 
the student of law now recognizes the relation which exists 
between law and history, so also has the student of history 
come to recognize that a certain relation subsists between 
history and law." 1 

If we divide our Constitutional history into periods 
marked by the War of the Revolution, the years of chaos 

• 

and dismay that preceded the Framing of the Constitution, 
the Organization of the Government, the early Presidential 
administrations, the War of 1812, the term of Marshall's judi
cial service, the ascendency of State Rights, the agitation 
upon slavery, the Civil War, and the days succeeding those 
of Reconstruction, we will find subjects furnished for judicial 
action as full of characteristic variety as the periods them
selves. We may, expect, therefore, to discover in the deci
sions of the Federal Court of last resort not only the result, 
but an account of the many processes of our national devel
opment. We may gaze upon a panoramic view of our Con
stitutional jurisprudence, unfolding itself in executive acts 

1 Professor Henry Wade Rogers in his "Introduction to a Course of Lectures 
before the Political Science Association of the University of Michigan, upon The 
Constitutional History of the United States as seen in the Development of American 
J,aw." 
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and legislative policies, affecting both our foreign and domes
tic relations, revealing the extended domain of the law, and 
displaying, as on a chart, as did the Pillars of Hercules in 
ancient times, the ultimate limits of national jurisdiction. 
Within these are the coast lines and harbors and rich posses-
sions of iudividual right. . 

Much material will be found full of fascination for the 
student of mankind. The contentions and conduct of men, 
whether springing from avarice or enterprise, whether stained 
with blood or stamped with the features of commercial com
petition, present a picture of society full of life and color, 
varying with the habits of thought and action of the age in 
which they occur, and dramatic in their grouping and char
acter. The mighty contests of the forum deal with princi
ples of universal application and facts of thrilling interest; 
they elicit the most astonishing displays of eloquence, logic 
and learning, and are followed by decisions of profound signif
icance pronounced by jurists of incorruptible integrity, and 
of abilities which have commanded the respect of the world. 
They exhibit theatres of human action which, like many 

• 
famous fields of battle, are memorable for the triumph of 
truth over error, for hard-won victories of justice over wrong. 
Amid the din of conflict between personal interests, and above 
the deep-mouthed thunder of the combat between contending 
sovereignties, the calm tones of our great trihunal have been 
distinctly heard, commanding States as well as citizens to sub
mit without the spilling of blood to a legal settlement of dif
ferences. In this respect the Court is the Conservator of the 

• 

Peace of the Nation, and her voice is the Harmony of the 
Union. 

The manner, too, in which the Court is constituted is 
worthy of the closest attention. It was one of the sagacious 

• 

• 
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utterauces of Edmund Burke that, "\¥hatever is supreme in 
a State ought to have, as much as possible, its judicial au
thority so constituted, as not only to depend upon it, but in 
some sort to balance it. It ought to give security to its jus
tice against its power. It ought to make its jurisdiction as 
it were something exterior to the State." It may be safely 
asserted that this has been accomplished, in a great measure, 
iu the judicial system of the United States. The dream of 
the F-hilosopher has been realized. A separation almost com· 
plete has been effected between the judicial and the legisla· 
tive and executive departments of our government. The 
wisdom of such a separation, first definitely expressed by 
Montesquieu, has been finally vindicated. In the making of 
laws the Judiciary has no share, nor has it any part in exec
utive power. The happy manner in which the Framers of 
our Federal Constitution secured the independence of tIle 
Judiciary, by the mode of appointment of the Judges, by 
making their tenure of office dependent upon good behavior, 
by the provision that the compensation of the Judges shall 
not be increased or diminished during their continuance in 
office, thus emancipating them from the control of the'Legis
lature, an1 from the temptation of making their decrees a 
matter Jf barter, has excited the admiration of all philosoph
ical students of our institutions.1 

The establishment of the Supreme Court of the United 
States was the crowning marvel of the wonders wrought 
by the statesmanship of America. In truth the creation of 
the Supreme Court with its appellate powers was the greatest 
conception of the Constitution. It embodied the loftiest ideas 

I Francis Lieber, "Civil Liberty and Self-Government," Woolsey's Edition, p. 203, 

Story's .. Commentaries on the Constitution," Vol. III, I 1571 eI s~q . 
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of moral and legal power, and although its prototype existed 
in the Superior Courts established in the various States, yet 
the majestic proportions to which the structure was carried 
became sublime. No product of government, either here or 
elsewhere, has ever approached it in grandeur. Within its 
appropriate sphere it is absolute in authority. From its man
dates there is no appeal. Its decree is law. In dignity and 
moral influence it outranks all other judicial tribunals of the 
world. No court' of either ancient or modern times was ever 
invested with such high prerogatives. Its jurisdiction extends 
over Sovereign States as well as over the humblest individual. 
It is armed with the right as well as the power to annul in 
effect the statutes of a State whenever they are directed against 
the civil rights, the contracts, the currency or the intercourse 
of the people. It restricts Congressional action to Constitu
tional bounds. Secure in the tenure of its Judges from the 
influences of politics, and the violence of prejudice and passion, 
it presents an example of judicial independence unattainable 
in any of the States and far beyond that of the highest 
Court in England} Yet its powers are limited. and strictly 
defined. Its decrees are not arbitrary, tyrannical or capri
cious, but are governed by the most scrupulous regard for 
the sanctity of law. It cannot encroach upon the reserved 

1 This is admitted by Professor Bryce, who, in writing of the Supreme Court, 
says: II The justices are nominated by the President and confirmed by the Senate. 
They hold office during good behavior, i. e., they are removed only by impeach. 
ment. They have thus a tenure even more secure than that of ,English Judges, for 
the latter may be removed by the Crown on all address from both Houses of Parlia. 
ment. Moreover, the English Statutes secure the permanence only of the, Judges of 
the Supreme Court of Judicature, not also of Judges of County or other local 
Courts, while the provisions of the American Constitution are held to apply to the 
inferior as well as the superior Federal judges." (James Bryce, II The American 
Commonwealth," Vol. I, p. 226.) 
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rights of the States or abridge the sacred pnvileges of local 
self-government. Its power is never exercised for the purpose 
of giving effect to the will of the judge, but always for the 
purpose of giving effect to the will of the legislature, or, in 
other words, to the will of the law.1 Its administration is a 
practical expression of the workings of our system of liberty 
according to law. Its Judges are the sworn ministers of the 
Constitution, and are the High Priests of Justice. Acknowl
edging no superior, and responsible to their consciences alone, 
they owe allegiance to the Constitution and to their own 
exalted sense of duty. Instructed and upheld by a highly 
educated bar, their judgments are the ripest fruits of judicial 
wisdom. Amenable to public opinion, they can be reached, 
in case of necessity, by impeachment by the Senate of the 
United States. No institution of purely human contrivance 
presents so many features calculated to inspire both venera-
tion and awe. . 

The peculiar nature of the jurisdiction of the Court re
quires the Judges to be statesmen as well as jurists, and in 
most instan~s, tested by the results, wisely and well have 
they acted. Their decisions are not confined to mere· ques
tions of commercial law or narrow municipal regulations, but 
may involve the discussion and settlement of principles which 
affect the policy and welfare of the nation. The Court can
not consider abstract problems, however important, nor can 
it frame a fictitious issue for argument to satisfy a specu
lative interest in the result. It cannot anticipate by an hour 
the solution of a practical difficulty. It deals with the pres
ent and the past; it cannot put the remedy in force before 
the right accrues; but given a question, fairly presented by 

1 C. J. Marshall, in Osborn v. Bank of the U. S., 9 Wheaton, 866 (1824). 

• 
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the pleadings in a cause, then, however humble the parties 
to the suit, or however trifling the amount involved, the 
decision may sweep beyond the petty bounds of local customs 
or sectional statutes into the broad domain of international 
law, or rise into the loftiest regions of Constitutional juris
prudence. The Court has always upheld the National charac
ter of our Government and vindicated the National honor. 
At the same time it has carefully guarded the reserved rights 
of the States. The most comprehensive and statesmanlike 
views have happily prevailed. 

A few illustrations will confirm this statement. A British 
creditor sued a citizen of -the United States upon a debt 
sequestered by the State of Virginia during the Revolution
ary War, and the argument taxed to the utmost the powers 
of the ablest advocates, while the decision expanded from a 
statement of the contractual liability of an individual to an 
assertion that the treaty obligations of the nation were para
mount to the laws of individual States.1 A citizen of South 
Carolina sued the State of Georgia, and although the storm 
of indignation that followed the decision upholding the 
suit led to an amendment of the Constitution of the United 
States, yet it was fortunate for the legal and moral influence 
of the Court that the Judges refused to bend before the pop
itlar fury.2 A justice of the peace of the District of Columbia 
applied for a mandamus addressed to the Secretary of State, 
to enforce his right to a commission, and the decision ,sus
tained and vindicated the power of the Court to declare void 
an Act of Congress, as being repugnant to the Constitution, 
subjecting, once and forever, all executive and ministerial 
officers as well as Congress itself to the control of the' Court 

J Ware v. Hylton, 3 Dallas, 199 (1796). I Chisholm Exr. v. Georgia, 2 Dallas. 
419 (1793)· 

• 
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in expounding the fundamental law.1 An individual holding 
lands under a patent granted by a State brought suit against 
a trespasser, upon the covenants in his deed, and a statute of 
the State which had been passed in violation of his private 
rights was hewn to the ground.2 An humble institution of 
learning resisted the attempt of a Legislature to amend its 
charter without its consent, and the decision placed all charters 
within the protection of the Constitutional clause which forbids 
States to impair the obligation of contracts.3 A local branch 
of the Bank of the United States objected to State taxation, 
and the power of a State to destroy an agency of the general 
Government was denied in an argument which has proved to 
be a veritable bulwark of national authority.· The State of 
New York claimed the exclusive right to the navigation of 
the Hudson, and sought to confine it to her licensees, as a 
reward for the invention of propelling boats by steam. The 
decision destroyed the monopoly and emancipated the com
merce of the nation from sectional contro1.6 A State arro
gated to itself the right to prohibit the transportation of mer
chandise from other States except on payment of toll or 
tribute, and the decision dedared that inter-state commerce 
should be free.6 Again a State endeavored to enforce a like 
prohibition with reference to the passage of citizens of the 
United States, from one part of the country to the other, 
through that State, and the decision upheld the personal right 
of l;lnchallellged locomotion.T On numerous occasions the 

1 Marbury v. Madison, I Cranch, 158 (1803). 
I Fletcher t'. Peck, 6 Cranch, 87 (1810). 
I Dartmouth College Case, 4 Wheaton, 518 (1819). 

'McCulloch v. State of Maryland, 4 Wheaton, 316 (1819). 
6 Gibbons v. Ogden, 9 Wheaton, I (1824). . . 

6 Ahoy v. Th.' State of California 24 Howard, 169 (1860). 

Missouri, 9" U. S. 275· (1875). 
• 

T Crandall Z'. State of Ne\'ada, 6 Wallace, 35 (1867). 

Welton v. State of 

, 
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States have endeavored to compel the 'payment of a tax 
before a citizen of another State should be at liberty to buy 
or sell within their borders. In every instance the decision 
has sustained the national character of our Union. Had the 
decisions been the reverse of what they were, and affinned 
the pretensions of the States, which had been uniformly sus
tained by their own highest tribunals, the character and con
dition of our country would have been transformed into a 
scene of conflict between vexatious restrictions upon inter
state commerce, and the States themselves would have been 
converted into prison cells, from which none could escape 
except upon payment of gate-money to the gaoler. A quar
rel as to tolls arose between two bridge companies in Massa
chusetts, and the decision rescued the States from every effort 
to suppress those progressive improvements by which the 
earth has been subdued to the dominion of man, while at the' 
same time proper and necessary restrictions were imposed 
upon the claims of exclusive right set up under color of 
legislative grant.1 A negro in Missouri brought an action to 
assert the title of himself and family to freedom, and the 
decision led to the emancipation of a race.2 A federal army 
officer refused to recognize a writ of Habeas Corpus iss ned 
from the Supreme Court, and the sword was snatched from 
the breast of the citizen by the hand of the civil power. The 
principle was established that where the Courts are open, and 
in the proper exercise of their jurisdiction, the right of a cit-

• 

izen to a trial by jury cannot be denied or abridged a 
decision of such importance as to be clothed "with the heri
tage of immortality." 3 A debtor attempted to discharge him-

I Charles River Bridge v. Warren Bridge, Ilth Peters, 420 (1837). 
I Dred Scott v. Sanford, 19 Howard, 393 ([857). 
• Ex parte Milligan, 4 Wallace, 2 ([866). 
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• 
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self by the tender of government paper, and the war powers 
and the general sovereignty of the National government, and 
of its right to maintain itself, were stated and sustained.l A 
grant of a State was assailed on the plea of monopoly, and 
the decision saved the sovereignty of the State from annihila
tion, and put a just interpretation upon Federal power.2 

These are but a few of the many instances of faithful ser
vice by the Court to the interests of the Nation, and although 
some of them were subjected at the time to fierce criticism, 
and may be still questioned by many, yet, viewed as a whole, 
they cannot fail to enlarge our sense of obligation to the 
Court. Few laymen appreciate, and many lawyers forget, tlle 
extent of their debt j but those who have studied the matter 
most profoundly are the most outspoken in their expressions 
of gratitude and praise. Besides these, which were public in 
character and far-reaching in their effect, arising under the 
Constitution, the laws of the United States or treaties made 
under their authority, or out of controversies to which the 
United States was a party, or out of controversies between 
States, or between a State and the citizens of another St~te,,
the Court has performed a vast amount of silent and unseen' 
work in the broad and fruitful field of commercial law, 
enlarging the bounds of the science of jurisprudence, and 
refining and strengthening the professional apprehension of 
the rights, duties and obligations of men in our complex 
state of society. Cases affecting Ambassadors or other public 
ministers and consuls; cases involving the rights, duties and 

• liabilities of shipowners, shipmasters, mariners and material 

.. 
1 Hepburn'll, Griswold, 8 Wallace, 603 (1870); Legal Tender Cases, 12 Wallace, 

457 (1871 ; Juillard Z', Greenman, no U. So 421 
2 Slaughter House Cases, 16 Wallace, 36 (1873). , 

• 
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men; questions of prize, the conflicting rights of captors and 
claimants, of neutrals and belligerents, trading under licenses, 
or privateering under letters of marque and reprisal; cases of 
admiralty and maritime jurisdiction; controversies between' 
citizens or corporations of different States; questions of nego
tiable paper, insurance, partnership and personal relations ill 
endless variety, have tested the energies of the Court. The 
business of the Supreme Court springs from that of a conti
nent. It arises out of many systems of laws differing. from 
each other in important particulars. It includes the most 
diverse cases tried in the lower courts in many different 
modes of procedure; some under the practice of the Common 
Law; some under the Chancery of England; some borrowed 
from French or Spanish law; some under special laws framed 
for the execution of Treaties entered into by the United 
States; aud many more so anomalous as to be incapable of 
accurate classification. Yet the stability and uniformity of 
the course of decision are remarkable, aud are due in a great 
measure to tb,e length of time that the Judges have held 
office under the tenure of good beh~vior, but chiefly, as has 
been remarked by one of their number, because it is one of 
the favors which the providence of God has bestowed on our 
happy country, that for the period of sixty-three years, from 
the days of John Adams as President to those of Abrah~m 
Lincoln, the great office of Chief Justice was filled by only 
two persons, each of whom retained to extreme old age his 

. great and useful qualities and powers.1 

It will not be inappropriate to quote a few of the opin
ions of our most distinguished statesmen and jurists as to 

• 

1 Remarks of B. R. CUrtis upon the death of Chief Justice Taney, at a meeting 
of the Boston Bar, held Oct. IS, 1864. 
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the place occupied by the Court in our national economy, 
and to these may be added the views of accomplished foreign 
writers who have made our institutions the subject of close 
study. Washington, with sagacious insight into the true 
character of our govenUllent, then just established, de
clared, "Considering the judicial system as the chief pillar 
upon which our national government must rest, I have 
thought it my duty to nominate for the high offices in that 
department, such men as I conceived would give dignity and 
lustre to our national character." 1 Henry Clay pronounced 
the Supreme Court to be one of the few great conservative 
elements of the government. Pinkney called it "a more ,than 
Amphictyonic Council;" Webster spoke of it "as tIle great 
practical expounder of the powers of the government," and 
with awtui solemnity declared, "No conviction is deeper in 
my mind than that the maintenance of the Judicial .power is 
essential and indispensable to the very being of this govern
ment. The Constitution, without it, would be no Constitution 
-the Government, no Government. I am deeply sensible, 
too, and, as I think, every man must be whose eyes have 
been open to what has passed around him for the last 
twenty years, that the Judicial power is the protecting power 
of the goyernment. Its position is upon the outer wall. 
From the very nature of things, and the frame of the Con
stitution, it forms the point at which our different systems of 
government meet in collision, when collision unhappily exists. 
By the absolute necessity of the case the members of the 
Supreme Court become Judges of the extent of Constitutional 

I Letter of Washington t<> James Wilson, enclosing his Commission as an As

sociate Justice of the Supreme Court of the United States, dated Sept. 30, 1789 • 
• 

Original in possession of Miss Hollingsworth, of Philadelphia. 
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powers. They are, if I may so call them, the great arbitra-
• 

tors between contending sovereignties." 1 Horace Binney 
declared that "It is the august representative of the wisdom 
and justice and conscience of the whole people. It is the 
peaceful and venerable arbitrator between the citizens in all 
questions touching the extent and sway of Constitutional 
power. It is the great moral substitute for force in contro
versies between the people, the States and the Union." Sir 

• 
Henry Maine speaks of it as a "unique creation of the 
founders of the Constitution." Bryce, paraphrasing an ex
pression of the Civil law, calls it "the living voice of the 
Constitution;" De Tocqueville says that "a more imposing 
judicial power was never constituted by any people;" Lord 
Brougham does not hesitate to pronounce that "the power of 
the Judiciary to prevent either the State Legislatures or Con-
, 

gress from overstepping the limits of the Constitution, is the 
very greatest refinement in social policy to which any state 
of circumstances has ever given rise, or to which any age 
has ever given birth;" while Von Holst, in his elaborate 
"Constitutional History," treats the decisions of the Court 

. with the profoundest respect. 
The title of the Court to public veneration and esteem 

does not rest alone on the peculiar character of its jurisdic
tion, or its powers, or the wisdom with which they have been 
exercised, but largely upon the reputation of its Judges for 
purity and ability. The earliest members of the Court were 
those who had been conspicuous actors in the great drama of 
the Revolution, and who had played no unimportant part in . 
the work of framing the Constitution. The first Chief J us-

• 

• 
1 Speech of Daniel Webster in the House of Representatives of the United States, 

Jan. 25. 1826. 
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tice, though not a profoundly learned lawyer, was a man 
whose character was "a brilliant jewel in the sacred treasures 
of national reputation," and "when the spotless ermine of the 
judicial robe fell on John Jay, it touched nothing not as 
spotless as itself." Beside him sat William Cushing, for 
many years the learned Chief of the Judiciary of Massachu
setts; James Wilson, of Pennsylvania, whose transcendent 
merits as one of the most sagacious and eloquent logicians of 
the age, and one of the profoundest of our early statesmen, 
are looming into larger and still larger proportions as years 
go by; John Blair, of Virginia, with Wilson, a distinguished 
member of the Federal Convention, and a Judge of much 
experience in the Courts of his State. A few years later 

• 

came John Rutledge, the most renowned of the sons of South 
Carolina, this time summoned to preside over the Court, after 
having declined to act as an Associate Justice, whose brilliant 
faculties sustained a sudden and sad eclipse, in part the cause 
and in part the efr"ec:t of his rejection by the Senate; James 
Iredell, of North Carolina, the study of whose works cannot 
fail to awaken admiration of his qualities as a judge and his 
virtues as a man, and Thomas Johnson, of Maryland, for
merly a member of the Continental Congress, and a lawyer 
of admitted power. Still. later appeared Oliver Ellsworth, of 
Connecticut, a giant in the law, and the acknowledged author 
of our judiciary system; 'Villiam Paterson, of New Jersey, 
the author and able advocate of the State Rights Plan in the 
Federal Convention, and Samuel Chase, of Maryland, a Signer 
of the Declaration of Independence, rough, impetuous and 
overbearing in manner as a judge, though fearless and 
honest, subsequently impeached for misconduct, but honor
ably acquitted. A younger generation succeeded, and the 
Court rose steadily, with John Marshall as Chief Justice, and 

• 
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, Bushrod Washington, Alfred Moore, William Johnson, Brock
holst Livingston, Thomas Todd, Joseph Story and Gabriel 
Duvall as Associate Justices, until it touched the highest 
pinnacle of glory and power. This was the Golden Age 
of the Supreme Court. Of Marshall, the mighty Chief, of 
peerless reputation, by whose hand the Constitution was 
moulded into its final and permanent form, it would be im
possible to write in terms of praise that would be deemed 
extravagant. Statesmen of all parties and jurists of all na
tions nnite in pronouncing him to have been the greatest 
judge that America has produced, a man whose character is 
the "most exquisite picture in all the receding light of the 
early days of the republic." Washington was to Marshall 
what Sir Francis Buller was to Lord Mansfield, while Story, 
by his education, scholarship and extraordinary gifts as a 
writer, has won imperishable fame both at home and abroad. 
The remaining judges, with the exception of Moore, whom ill 
health forced to an early retirement, sat by the side of Mar
shall for many years, contributing to the growing strength 
of the Court and sharing in its renown. Not less useful, 
though far less known, were the labors of Smith 'fhompson, 
of New York, the associate of Kent, Robert Trimble, of Ken
tucky too early snatched away, but leaving a judicial reptl-

, 

tation earned by but few after so short a period of service,,-
John McLean, of Ohio, and Henry Baldwin, of Pennsylvania, 
whose vigorous minds and ample learning gave solidity to 
the structure which their predecessors had reared. The Court 
then entered on a new career; its former Constitutipnal doc
,trines were modified, and the influences to which it was 

, 

subjected were shaken by the stormy passions that agitated 
, 

the political sea. Although Chief Justice Taney has suffered 
much in reputation from the consequences of the Dred Scott 

2 
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decision, yet few men, who will take the pains to study temper
ately the work. of his long and conspicuously able judicial 
career will be unwilling to admit that his mind was of the 
highest order, that he steadily and firmly upheld and admin
istered the great powers entrusted to the Court by the Con
stitution and laws of his country, as he understood them, and 
that his character was pure beyond reproach. As an upright 
and able magistrate, as a learned jurist, he was for twenty
eight years the 1110st conspicuous figure upon a bench 
adorned by such men as Philip P. Barbour, of Virginia, for
merly Speaker of the House; John Catron, of Tennessee, of 
acute and vigorous mind, with great power of juridical analysis 
and a marvelous capacity for labor; John McKinley, of Ala
bama, for some years a member of Congress, of high rank at 
the bar, and deficient neither in learning nor ability; Peter V. 
Daniel, of Virginia, the dissenting judge; Samuel Nelson, of 
New York, prominent in his knowledge of patent law; Levi 
Woodbury, of New Hampshire, the cotemporary of Webster, 
Clay and Hayne in the Senate; Robert C. Grier, a jurist of 
capacity; John A. Campbell, of Alabama, of vast learning, of 
active, penetrating mind, and of illustrious reputation in after 
years as a practitioner before the Court, wherein he once sat as 
an Associate, and Benjamin R. Curtis, of Massachusetts, perhaps 
the greatest jurist New England ever produced, certainly with
out a peer since the days of Jeremiah Mason and Theophilus 
Parsons. The next generation of Justices, although with one 
exception removed by death, can be recalled as familiar and 
venerated objects of popular regard. Nathan Clifford, learned 
and venerable; Noah H. Swayne, acute and logical; David 
Davis, who preferred the curule chair of a Senator to the robes of 
a Judge; Chief Justice Chase, the famous author of our national 
banking system; William Strong, whose name indicates his 

• 
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• 

hardy qualities of mind; Ward Hunt, sensible and discreet; 
Chief Justice Waite, self-possessed, modest, but sturdy and 
alert; William B. Woods, Stanley Matthews, brilliant but 
erratic; and Samuel F. Miller, not the least able or renowned 
of his associates, together constituted a Court which could be 
safely relied on for sound law and incorruptible judgments. 
To write of the living might savor of indelicacy, but nothing 
can be hazarded in the statement that the Court at the pres
ent time contains Judges whose profound and accurate learn
ing, more massive and compact than that of former days, has 
left but little for future generations to regret. 

Although at times shadows have rested upon its reputation 
and authority, which it will be the duty of the historian to 
notice, the Court enjoys the esteem of the Bar and the confi
dence of the People. No heavier responsibility rests upon 
the President of the United States than that of making fit 
appointments when vacancies occur. To sustain the lofty 
standard of the Conrt should be his highest aim. No motives 
of personal friendship or of political gratitude should tempt 
him to lower the tone of this great tribunal. The most com-
manding professional abilities, and the most unsullied private 
and public character should be demanded of c"ery man who 
aspires to such high place. Wisdom, learning, integrity, 
independence and firmness have become the adamantine foun
dations of the Court. The politician, the trickster, the dema-

• 

gogue, the disloyalist, the narrow-minded practitioner, wise in 
his own conceit, but unknown beyond a petty locality, should 
have no entrance there. Men of strength, of unspotted lives, 
whom pO"'er cannot corrupt, or influence intimidate, or affec
tion swerve; men of exalted ideas of duty and honor, ready 
to dedicate themselves as the highest servants of Heaven to 
the noblest mission on earth, are alone fit to be entrusted 

• 

• 

• 

• 

• 

• 
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with the awful power of sitting in final judgment upon the 
rights of States and the liberties of individuals in the great 
Court of last resort under the Constitution of the United 

• 

States. 
A history of the Court would be incomplete if it failed 

to touch upon the Bar. The character of the Bench is 
largely a reflection of the character of the Bar. The Judges 
are drawn from its members. Besides this, an able bar can 

• 

never tolerate a feeble bench, while an able bench will always 
elevate and educate a bar. They act and re-act on each 
other. No puerile argument or deceitful statement of facts 
can hope to prevail as long as the judges maintain the 
purity of the moral atmosphere that surrounds them. The 
rectitude of the bench means the rectitude of the bar. They 
are corollaries of each other. Viewed as a body, -the mem
bers of the bar of the Supreme Court of the United States, 
with but few exceptions, have been intelligent, astute, labor
ious, well trained and well informed j manly in conduct, fear
less in their defence of freedom and right, upright in princi
ple, just and patriotic, cherishing a high and delicate ,sense 
of individual honor, displaying a proper regard for the dig
nity of their profession, and ever ready to acquiesce with 
profound respect in the decisions of the Court when once 
pronounced j while some of them have exhibited abilities of 
such transcendent character as to dazzle and astonish the 
nation. Among the forty distinguished men who have filled 
the office of Attorney-General the official head of the profes
sion-occur the names of Edmund Randolph, a legal flash
light j Theophilus Parsons, a profound lawyer, though not a 
brilliant one; William Wirt, who combined the skill of the 
literary artist with the knowledge of a jurist; \Villiam Pink-

o 

ney, the glory of his generation, of whom Judge Story wrote, 
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"He possesses, beyond any man I ever saw, the power of 
elegant and illustrative amplification;" Henry D. Gilpin, an 
accomplished classical scholar; Benjamin F. Butler, a model 
advocate; Hugh S. Legare, as much a master of Demosthenes 
and Cicero in the original, as of Vattel, Burlamaqui, Grotius 
and Wheaton; Reverdy Johnson, the acknowledged head of a 
bar once led by Luther Martin and Robert Goodloe Harper; 
Caleb Cushing, a man omnipresent in all departments of 
learning, and Jeremiah S. Black, whose argument in defence 
of the right to trial by Jury will live as long as our institu
tions last. Besides these were men who owed none of their 
influence to official station, who have brought, from all parts 
of the country, to the discussion of great questions, powers 
of the highest order. They have furnished to the Court the 
material of which the majestic temple of our jurisprudence 
has been built. It is true, as has been recently remarked 
by Mr. Justice Bradley, that the system of railroads and the 
consequent ease of communication, have had the effect of 
lessening the elevated and eclectic character of the arguments 
made before the Court. But there are times still when in a 

• 

great cause the highest professional abilities are taxed to 
their utmost, and arguments are made which in splendor of 
eloquence and wealth of learning will vie with any of the 
olden times. 

In truth it is impossible to estimate the intellectual and 
moral energies of the American Bar, its brain power, its vigor 
of reform, its prudent conservatism, its thrilling traditions, its 
beauties of principle, its glories of achievement, its mighty 
potencies to mould the destinies of States. The world of 
thought belongs to jurisprudence; the domain of every science 
and every field of literature acknowledge her title. The 
labors of the philosopher, however gigantic his scale of think-

• 

• 

• 

• 
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ing, are not too lofty for her contemplation, nor dalliance 
with the Muses too frivolous to be despised. The universe 
has been swept in pursuit of knowledge; the treasuries of 
learning have been sacked; the vaults, where the wisdom of 
every age and clime is hidden, and the practical experience 
of centuries embalmed, have been broken open and rifled. 
The Institutes of Gaius, and the Pandects of Justinian; the 
Laws of Alfred, and the Magna Charta of King John; the 
Ordinances of the Sea; the pages of Coke and Hale; the 

• 
decrees of Hardwicke, and the judgments of Stowell; the 
blood-bought experiences of the human race, and the lessons 
taught by the centuries that have gone, the precious princi
ples bequeathed to us by the Fathers of the Republic have 
been stated, reasoned upon, expounded, illustrated and en
forced by the mightiest intellects of Bench and Bar. It is 
not enough to point to the gilded dome, the fretted roof, the 
sculptured architrave, the ornate column or the richly deco
rated frieze; to impress upon the mind the wondrous character 
of the building. Attention should be called to the hidden 

, arches, the mighty vaults, the base-stones far beneath the 
surface of the ground. There is the secret of its strength. 
The decisions of the Supreme Court of the United States, 
and the principles which they embody, constitute the founda
tions of our institutions foundations which neither the earth
quake of revolution can shake, nor the eruptive fires of civil 
war destroy. The House may become corrupt, the Senate 
may yield in time to wealth or ambition, but so long as the 
Supreme Court maintains its lofty teachings, so l.ong as its 
maxims of interpretation and the principles which underlie its 
work are understood and cherished by the loyal people of the 
land, so long will a pledge exist that the liberties of America 
will prove immortal. 
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CHAPTER II 

INTRODUCTION: SPECIAl. FITNESS OF THE FRAMERS OF THE CONSTITUTION FOR 

THEIR WORK: CLASSIFICATION OF SOURCES OF JURISDICTION: ADMIRAI,TY 

CASES: COr.ONIAI. VICE ADMIRALTY COURTS: JURISDICTION: ACTS OF TRADE: 

COLONIAL JUDGES: EXTENSION OF JURISDICTION: REVENUE CASES: COLONIAl( 

OPPOSITION: REMONSTRANcn OF FIRST CONTINENTAL CONGRESS. 

E Third Article of our Federal Constitution delineates 
in 'striking outlines the jurisdiction of the Federal 
Courts, and embodies in three brief sections the preg

nant matter out of which has been developed the most remark
able judicial establishment the world has seen. 

The first section vests the judicial power of the United 
States in one Supreme Court, and in such inferior Courts as 
Congress may, from time to time, ordain and establish: it 
regulates the tenure of office of all Federal Judges, prescribing 
that of good behavior, and guards their compensation against 
diminution. 

The second section defines the extent of the judicial power, 
declaring that it shall extend to all cases in law and equity 
arising under the Constitution, the laws of the United States, 
and treaties made under their authority; to all cases affecting 
ambassadors, other public ministers and consuls: to all cases 
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of admiralty' and maritime jurisdiction; to COl l ' ~'oversies to 
which the United States shall be a party; to comroversies be
tween two or more States; between a State and citizens of 
another State; between citizens of different States; between 
citizens of one State claiming land under grants of different 
States, and between a State, or the citizens thereof, and foreign 
States, citizens, or subjects. 

The original jurisdiction of the Supreme Court is expressly 
limited to all cases affecting ambassadors, other public minis
ters and consuls, and those in which a State shall be a party; 
while in all the other cases mentioned, the jurisdiction is ap
pellate, both as to law and fact, with such exceptions, and 
under such regulations as Congress shall make. 

Trial by Jury is provided for all crimes, except in cases 
of impeachment, and such trial is to be held in the State 
where the crime shall have been committed, or, when not com
mitted within any State, at such place or places as Congress 
may by law have directed. 

The third section defines the crime of treason against the 
United States. The testimony of two witnesses to the same 
overt act, or confession in open court, is necessary to a con-

, 

viction: Congress is empowered to declare the punishment, 
but no corruption of blood, or forfeiture, except during the life 
of the person attainted, shall be wrought by an attainder. 

Such is the language of the Article creating and de
fining the judicial power of the United States. It is the voice 
of the whole American people, solemnly declared, in establish
ing one great department of that govemment, which was, in 
many respects, national, and in all supreme. It must be patent 
to all who are familiar with the fact that our Constitution was 
110t a creati.on, but a growth, that these results were not 
reached a priori. The truth is that this Article is an epitome 

• , 
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of past judicial and legislative experience lighted up by a 
sagacious forecast of the future. 

Its euthors combined a very rare union of the best talents, 
information, patriotism, probity, and public influence which thc 
country afforded. Of the' members of the Federal C01l\'ention, 
thirty-nine had seen active service in the Contincntal Con· 
gress j seven were signers of the Declaration of Independence j 
thirty-one were lawyers by profession, of who111 four had 
studied in the Inner Temple, and one at Oxford under Black
stone; ten had served as Judges in their own States, of whom 
four were still upon the Bench; one had been a Judge vf the 
old Federal Court of Appeals in Cases of Capture j seven had 
been chosen to serve as Judges in Courts specially constituted 
to determine controversies between the States as to territory 
and boundary, under the power conferred on Congress by the 
Ninth A rticle of the Confederation; eight had assisted in 
framing the Constitutions of their respective States; three had 
aided in the codification or revision of their own State laws; 
eight had served as Governors of States j five had been present 
at the Annapolis Convention; and three were universally 
recognized as oracles upon questions of local goycrnment as 
well as public or international law. All of them-' whether 
lawyers or civilians had witnessed the practical operation of 
our judicial institutions under the Crown of England and the 
Articles of Confederation, and had enjoyed the best opportuni
ties of observing the merits and defects of both systems. 

The profound intellects of James Madison and Alexander 
Hamilton, who ranked as jurisconsults, met in high debate snch 
practical jurists as Oliver Ellsworth, George Wythe, David 
Brearley, John Blair, and George Read, and such forensic dis
putants as James Wilson, Jared Ingersoll, Abraham Baldwin, 
and Luther Martin. Their discussions were illuminated by 

• 
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the brilliancy of Gouverneur Morris, John Dickinson, Edmund 
Randolph, and John Rutledge, and were tempered by the 
ripened wisdom of Franklin, and the marvellous sagacity of 
Washington. Not less useful, though of a subordinate degree 
of excellence, were the labors of George Mason, Rufus King, 
\Villiam Samuel Johnson, William Paterson, and Roger Sher-

• 

man; while the criticisms of such experienced merchants as 
Robert Morris, Elbridge Gerry, and Thomas Fitzsimmons, and 
such respectable lawyers as Richard Bassett, Gunning Bed-
ford, Jr., and Caleb Strong, contributed no small share to ·the 
general result of the deliberations of such an assemblage of 
statesmen. 

While abundantly provided with a theoretical knowledge 
of the requirements of their task, it may be safely asserted 
.hat in arranging the judicial power they intended chiefly to 
enforce what experience had shown to be salutary in preserv
ing harmony among the States and with foreign nations, and 
what' wisdom dictated as essential to secure obedience to the 
authorities vested in the different departments of the Govern
ment. Hence, it will be found that a large portion of tlle 
judicial power bestowed by the Constitution of the United 
States closely resembles that exercised by the Continental 
Congress, although the greater part of the system, as we now 
"iew it, has grown out of the establishment of a General Gov
ernment expressly designed to affect the concerns of a nation 

• 

embracing a continent. 
In analyzing the Article of the Constitution relatit~6 to 

the Judiciary, with a view of tracing the sources of the juris
diction of the Supreme Court, and of measuring accurately the 
extent and value of the lessons of the past, it is proper to 
scan the acts of the Continental Congress to ascertain what 
steps were taken towards the erection of a Judiciary to 

• 

• 
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determine controversies arising out of the War for Indepen
dence. 

Prior to the outbreak of hostilities the Colonies had their 
own separate judicial systems which constituted an important 
part of the framework of local govenlment, but these were 
manifestly without authority to deal with interests not exclu
sively local. Several important classes of controversy soon 
arose, which in time led to a Federal jurisdiction; such were 
admiralty causes, affecting questions of prize; piracies and 
felonies committed on the high seas; controversies between 
the States, affecting rights of soil and boundary; disputes be
tween individuals claiming under grants from different States j 
suits against a State in the courts of another State, and mat
ters relating to the post-offices of the United States. 

ADMIRALTY CAUSES. 

Of these the Admiralty causes, by far the most frequent 
and important, first claim attention. 

During the war between France and England, which ter
minated in the Peace of Ryswick in December, r697, the col
onists had taken advantage of the opportunities afforded them 
to carryon a direct commercial intercourse with Scotland and 
Ireland. The complaints of English merchants that New 
Yprk would not respect the Acts of Trade, that Pennsylvania 
and the Carolinas were nests of pirates and rogues, and that 
tIle mariners of New England distributed the products of the 
tropics throughout the world, led to the establishment of the 
Board of Trade and Plantations, a permanent commission, 
consisting of a President and seven members, known as "Lords 
of Trade," who were invested with a jurisdiction similar to 
that previously exercined by plantation committees of the Privy 

• 
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Council. The statutes for carrying the Acts of Trade into 
effect were consolidated; all direct trade with Ireland and the 
Colonies, except the export of horses, servants, and provisions, 
was prohibited, and, until the Union, Scotland was included, 
on the plea that if any imports were allowed they would be 
made a cover for smuggling. The appointment of the Colo
nial Governors was subjected to Royal approval, and an oath 
was imposed to enforce the Acts of Trade. All colonial stat
utes or usages conflicting with Acts of Parliament, were de
clared void, and, as a further security to British interests, 
Courts of Vice-Admiralty were established throughout the 
Colonies, in some instances by virtue of a right reserved in 
their charters, and in others without such right, with power 
to try admiralty and revenue cases without a jury. A stren
uous resistance was made, especially in the chartered colonies, 
but after long and solemn argument, the doctrine was main
tained by the Privy Council that the King had power to es
tablish an admiralty jurisdiction in every domain of the crown, 
whether chartered or not. The right of Appeal from the Col
onial Courts to the King in Council was also sustained in 
accordance with early practice in appeals from sentences in 
the English Court of Admiralty, and thus all extensive judi
cial control over the Colonies was obtained.1 

• 

After 1708 all appeals from the vice-admiralty courts 
were, in questions of prize, referred to certain Commissioners,' 
constituting a standiug committee of the' Privy Council, pro
vided appeals were made within fourteen days after sentence, 
and security was given that the appeals would be prosecuted 

I Bancroft's .. History of the United States." The Author's last Re\ision, Vol: 
II, pp. 7crSo; Hildreth's .. History of the United States." Revised Ed., Vol. II, 
pp. 1 g6-1 99. 
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with effect: 1 and in instance and revenue cases an appeal lay 
to the High Court of Admiralty in England and thence to 
the Delegates.2 

• . 

It was again asserted that an appeal lay to the King in 
Council but this opinion seems to have been subsequently re
linquished.3 In England cognizance of revenue cases was never 
claimed by the Court of Admiralty; that field being appropn
ated by the Common law to the Court of Exchequer, but in 
the colonies, the Vice-Admiralty Courts obtained a novel and 
extensive jurisdiction uuder the provisions of the celebrated 
Navigation Act of 12 Chas. II. c. 2 and the Revenue Act of 
7 & 8 William III. c. 22, some features of which were intended 
for the more effectual suppression of piracy. The point was 
contested on the ground that revenue cases were not in their 
nature causes civil or maritime, but in 1754 it was fully and 
finally settled in favor of the jurisdiction in the case of the 
Vrow Dorothea, which was carried on appeal from the Vice 
Admiralty of South Carolina to the High Court of Admiralty, 
and thence to the Delegates in England.4 

COLONIAL VICE-ADMIRALTY COURTS . 
• 

In some of the colonies the power of the Crown to es
tablish Vice-Admiralty Courts was beyond dispute. In Mas-

• 

I J. Franklin Jameson, "Essays in the Constitutional History of the United 
States." "The Predecessor of the Supreme Court," PP.13-14. 2 Browne's "Chil and 
Admiralty ~aw," p. 454. Blackstone's" COl1'.mentaries," Book III, * 69-70. Ser
geant's .. Constitutional J.aw," pp. 14-15. 

I Note to II The Samuel" 1 Wheaton, 19 (1&[6) j 2 Browne's "Civil & Admiralty 

Law," 493. 
, 

• 2 Browne's "Civil and Admiralty Law," 493. 
·Vrow Dorothea, 2 Rob. 246 (1754). 2 Browne's "Chil & Admiralty Law," 493, 

note. Note of Mr. Wheaton to the case of the Sarah, 8 Wheaton, 396 (1823). 
Sergeant's II Constitutional Law," p. 5. Chalmer's II Colonial Opinions," pp. 193-512 • 
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sachusetts there was a plain reservation in the Charter, but 
the power was exercised even where no such reservation ex
isted, and where, by express grant, the prerogative had been 
conferred upon the Proprietary. Thus in Pennsylvania the 
Charter conferred upon \Villiam Penn the sole right of ap
pointing and establishing Judges, and by a subsequent pro
vision he was made personally liable to see to the enforce
ment of the Navigation Acts and all the complicated require
ments of the British colonial trading system, and was further 
bound to see that fines and duties in accordance with these 
regulations were duly imposed, and that when levied they 
found their way into the hands of the proper authorities.1 

These functions were at first discharged by the Executive 
Council, for we find that, as early as July 12, 1684, upon 
information by the Sheriff of New Castle County that he had 
seized a ship which was an unfree bottom, it was ordered that 
the President, Thomas Lloyd, might empower such as he saw 
fit to be a Court of Admiralty for the detenllination of the 
case, and that on all other like occasions the President and 
preseut members might in the absence of the Council proceed 
to act according to the necessity of the case. \Vithin two 
months a ship called the "Harp" of London was regularly 
proceeded against before the Council and condemned as a 
French bottom, in no way made free to trade or import goods 
into his Majesty's plantations in America, and, under the 
forfeiture clauses expressed in the Acts of Navigation, was 
sold.2 But in 1693 William Penn incurred the displeasure 
of the Court and was. for a. time deposed from his govern
ment, and Beujamin Fletcher was duly commissioned Vice-

1 Charter to Wm. Penn, Sections V, XIV. 
I Penna. Col. Records, I. pp. 68 69. 
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Admiral of New York, the Jerseys and New Castle with its 
dependencies, and invested with all proper power to create 
Vice-Admiralty Courts within these limits.l Shortly after 
this a Vice-Admiralty Court for Pennsylvania and its terri
tories was regularly constituted by royal and not proprietary 
authority, and a commission issued under the seal of the 
High Court of Admiralty of England to Colonel Robert Quarry 
to act as J udge.2 By this time Courts of Vice-Admiralty 
were in full operation in all of the colonies. Anthony Stokes, 
his Majesty's Chief Justice ill Georgia, says that all the COlll

missions issued were alike, and in terms declared that the ju
risdiction extended "throughout all and every the seashores, 
public streams, ports, fresh water rivers, creeks or arms, as ,veIl 
of the sea as of the rivers, and coasts whatsoever of our said 
provinces." 3 All causes, civil and maritime, embracing char-

I Historical Notes to the Duke of Yorke's Book of Laws, pp. 539 et seq. 
2 Minutes of Penna. Provincial Council, Feb. 12, 1697-8. 1 Col. Records, 500. 
3 Anthony Stokes, .. A View of the State of the British Colonies in North 

America and the West Indies," pp. 150-168. For fOlm of Commission see Stokes, 
p. 166. Benedict's Admiralty, *-~. 142, 160. Duponceau on Jurisdiction, p. 158. 

Sergeant's .. Constitutional Law," p. 4, note. 
It has been a question learnedly discussed by those who have examined the 

matter whether the language quoted in the text conferred a different or more 
extensive jurisdiction than that allowed in England from the interpretation given 
by the Common Law Courts to the restraining statutes of 13 and IS Rich. II. ch. 
3, 2 Henry IV. ch. II, and 27 Elizabeth ch. II, and whether in point of fact 
the colonies were familiar with a larger jurisdiction than that prevailing in the 
mother county. The weight of authority, however, is in favor of the assertion 
that the admiralty jurisdiction actually exercised in the colonies transcended the 
narrow bounds prescribed by the jealousy of the Common law, and 'closely ap
proached that now exercised by the Courts of the United States. Upon this side 
of the controversy appear the names of Story, Wayne and Nelson, sustained by 

• 

those of Washington, Catron, McLean, and the overshadowing authority of Marshall 
cnd Taney; and on the other appear those of Woodbury, Baldwin and Daniel, 
whose dissent is powerfully expressed in opinions as remarkable for their learning 
and ingenuity as those of the majority of the Court. See Dc Lovio Z'. Boit, 2 
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ter parties, bills of lading, policies of marine insurance, ac
counts and debts, exchanges, agreements, complaints, offences, 
and all matters relating to freight, maritime loans, bottomry 
bonds, seamen's wages, and many of the crimes, trespasses 
and injuries committed on the high seas or on tidewaters were 
included within their jurisdiction. They also took cognizance 
of all cases of penalties and forfeitures under the Act of 7 & 
8 \Villiam III., and exercised a general authority to appre
hend and commit to prison persons accused or suspected of 
piracy! 

An examination of the records of the Vice-Aduuralty 
Court in Pennsylvania from 1735 to 1746, the only portion 
now known to exist, discloses the fact that its business, though 
inconsiderable in amount, consisted of proceedings by the Col
lector of Customs by infonnation against vessels and goods 
for breaches of the Acts of Parliament relating to the revenue; 
libels for seamen's wages; orders for the sur .. eys of damaged 
"essels and goods and of wrecks, appraisements, with power 
to the Commissioner appointed to adjust the salvage in cases 
of wreck; records of protests, and, towards the end of the time, 
registers of letters of marque and reprisal granted by the gOY
ernors, and prize proceedings against vessels captured from 
the French and Spaniards. 

Gallison, 398 (1815). Waring t'. Clark, 5 Howard, 459 (1847); New Jersey Steam 
Savigation Co. v. The Merchants' Bank, 6 Howard, 344 (1848); Wilmer v. The 
Smilax 2 I'eL Ad. Dec. 295 (1804); Davis v. the Brig Seneca, 18 American Jurist, 
486 (1838); The Sloop Mary, I Paine, 673 (1824); Bains v. The Schooner James and 
Catherine, I Bald"in, 544 (1832); The Huntress, Davies R. 104, note; Peyroux v. 
Howard, 7 Peters, 324 (1833); u. S. v. Coombs, 12 Peters, 72 (1838); The Schooner 
Tilton, 5 465 (1830)' 

I Benedict's Admiralty, a. ,61. Duponceau on Jurisdiction, pp. '37-'40. Law· 
rence Lewis, II The Courts of Pennsylvania, in the 17th Century" in II Penna. Maga. 
zine of History and Biography," Vol. V. pp. 177-178. 
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COLONIAL VICE·ADMIRALTY JUDGES. 

From the names and characters, both official and private, 
of the Judges who discharged the duties of the vice admiralty, 
we catch glimpses of the fluctuating politics of the times both 
here and abroad. In New York in 1682, under the authority 
of James, Duke of York, Thomas Dongan acted as Vice· 
Admiral. Six years later Governor Edmund Andros was 

• 

commissioned by James . II, but his term of service was as 
brief as that of his royal master, for so severe and rapacious 
was his rule, that he was seized, imprisoned and sent to Eng
laud for trial, and the next year William and Mary bestowed 
the office upon Henry Slaughter. In 1692, Governor Benja
min Fletcher acted under a commission which embraced "ye 
province of New Yorke, Colon yes of East and West Jersey, 
province of Pennsilvania, et Countries of New Castle and its 
dependencies." In 1698 we find the popular and highly ac
complished Earl of Bellamont acting in New York, Massachu
setts Bay, New Hampshire and its dependencies; his wise 
and equitable administration being in striking contrast with 
that of his successor, Edward Hyde, Lord Cornbury, the odi
ous persecutor of the Quakers, Governor of New York, Con
necticut, East and West Jersey, who was ('otmlli~~iolled by 
\Villiam III. in 1701, the monarch expressly reserving the 
right of appeal to the High Court of Admiralty ill England. 
Two years later the well-known Roger Mompesson exercised 
his sway from the Piscataqua to the Capes of the Delaware, 
for his cOl11mission ran into Massachusetts Bay, New Hamp
shire, Connecticut, Rhode Island, New York, East and \Vest 
Jersey, Pennsylvania, New Castle and its dependencies,l 'but ill 

I Street's "Xew York Council of Revision," 75. I Logan Papers. 200. 
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some way Col. Quarry again secured a commission for Penn
sylvania and \Vest Jersey, which superseded that of Mompes
son to that extent.1 In 1704 John Moore was deputy Judge 
of the Vice-Admiralty for Col. Seymour, Governor of Maryland, 
and Vice-Admiral of Maryland, Pennsylvania and New Jersey; 
while in 1721, under George I., Mompesson was displaced in 
New York by Francis Harrison, and once more, in Pennsylvania, 
by William Assheton, a cousin of \Villiam Penn, to whom a 
commission was issued by Governor Keith. In 1735 the" Hon. 
Charles Read, Esq.," is called on the" Docquets" "the Com is
sary of the Court of Vice-Admiralty of the Province of Pennsyl
vania," and on the Minutes of his Court is sty led "Sole Judge." 2 

In 1737 the High Court of Admiralty in England bestowed the 
office in Pennsylvania upon Andrew Hamilton, the most renowned 
colonial lawyer of his day, who ten years before had won world
wide celebrity by his bold and eloquent defence of John Peter 
Zenger, anticipating by fifty years the contention of Erskine 
that in cases of criminal libel the jury were the judges of 
the law as well as of the facts. His successor, in 1741, was 
Thomas Hopkinson, "the ingenious Friend," to whom Frank
lin acknowledged himself indebted for a communication of 
"the power of points to throw off the electrical fire," and who 
yielded the place after ten years of service to Edward Ship
pen, afterwards Chief Justice of Pennsylvania, who made 
the position one of importance and great pecuniary value, 
uutil, in 1768, the appointment of Jared Ingersoll, the elder, 
of Connecticut, as Commissioner of Appeals in Admiralty for 

It Logan papers, 281, Nov., 170.1. Penna. Cot. Records, Vol. I, p. 575. 
'Martin's .. Bench and Bar of Philadelphia," p. 5. Records of the 

ralty Court in Pennsylvania, in the Office of the Clerk of the District Court of the 
United States for the Eastern District of Pennsylvania. 
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New York, New Jersey, Pennsylvania, Maryland and Virgi
nia, drew much business away from the regular Vice-Admi
ralty Courts. Shippen held the place, however, until the out
break of the Revolution, when he lost all the offices he had 
held under the crown. In New York, about 1740, Lewis Mor
ris had succeeded Francis Harrison, and was himself suc
ceeded, after age and infirmities had disabled him, in 1762 by 
his son, the Hon. Richard Morris, who was in time dis
placed by Jared Ingersoll" the father of the member of the 
Federal Convention of the same name.) 

Public events were now so shaping themselves as to ren
der it of little consequence who held the office, except to 
make the incumbent an object of suspicion and dislike. The 
skies were overcast, and the stonn-clouds of the coming revo
lution were soon to emit the lurid lightnings of war. 

COLONIAL GRIEV AKeES . 

In 1768, in the spirit of aggression which had animated 
the Stamp Act, an Act of Parliament was passed to establish 
the Courts of Vice-Admiralty ill all the colonies on a new 
model, expressly for the purpose of more effectually recover
ing the penalties and forfeitures imposed hy tllc .Acts framed 
for the purpose of raising a revenue in America. Their juris-

I The materials of the foregoing account are to be found in Stokes' .. View of 
the Colonies j" Denedict's "Admiralty," ~~ 142-145 j Penna. Col. Records, Vol. III., 
p. 172, Vol. IV., p. 250 j Lewis' "Courts of Pennsylvania in 17th Century." Pennn. 
Mag. of History and Biography, Vol. V., p. 141 j Sergeant's "Constitutional Law," 
note to p. 4 j Keith's" Pro"incial Councillors of Penn-sylvania," pp. 56-265 j 2 Proud's 
"History of Pennsyh'ania," p. 291 j Pennsylvania MagB2ine of History and Biography> 
Vol. VII., p. 23 j Martin's "Dench and Bar of Philadelphia," the work of a pains
taking and accurate antiquary; The Records from 1735 to 1746 of the Colonial Vice
Admiralty Court in Pennsylvania. 
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diction was extended far beyond the ancient limits, and the 
obnoxious statutes were stretched, not only to the collection 
of duties, but to the trial of causes arising merely within the 
body of a county t'llfra corpus comitatus, and but remotely 
connected with admiralty or revenue affairs. l 

These measures were met with angry remonstrances on the 
part of the colonists, which soon ripeued into open opposition. 
The powers given to the Admiralty Courts to dispense with 
juries were denounced "as instances of grievous oppression, 
and scarce better than downright tyranny." In the words of 
John Adams, when announcing the declaration of the town of 
Braintree: "The most grievous innovation of all is the ex
tension of the power of courts of admiralty, in which one 
judge presided alone, and, withont juries, decided the law and 
the fact, holding his office during the pleasnre of the King, 
and establishing that most mischievous of all customs, the 
taking of commissions on all condemnations." This langnage 
was echoed by Conway, in the House of Commons; the Act, 
he said, breathed oppression; it annihilated juries and gave 
vast power to the Admiralty COllrts.2 Another vicious feature 
was that the Judges of the Admiralty derived their emolu
ments exclusively from the forfeitures which they themselves 
11ad full pO'wer to declare.!! 

For nine yearR the contest was fiercely waged, and finally 
in the Address to the People of Great Britain, a paper drawn 
by John Jay, and adopted by the First Continental Congress, 
on the 21st of October, 1774, it was made the burden of bit-

• 

14 Geo. III. c. 15~. 34. 5 Geo. III. c. 25. 6 Geo. III. c. 52. 7 Geo. III. c. 41, c. 
46. 8 Geo. III. c. 3. 22. 

'Bancroft's" History of the United States," Author's Last Re\ision, Vo1. III. pp. 

J47-205· 

a Journals of Congress, Vol. 1. pp. 21, 33. 47. 
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ter complaint that it had been ordained by Parliament that 
whenever offences should be committed in the colonies against 
particular acts imposing duties and restrictions upon trade, 
the prosecutor might bring his action for the penalties in the 
Courts of Admiralty, by which means the subject lost the 
advantage. of being' tried by a jury of the vicinage, and was 
subjected to the sad necessity of being judged by a single 
man, a creature of the crown, and according to the course of 
a law wllich exempted the prosecutor from the trouble of 
proving his accusation, and obliged the defendant either to 
evince his innocence or to suffer.1 In the Address to the 
Inhabitants of the Colonies it was boldly charged that the 
judges of the Vice-Admiralty Courts, appointed by the crown 
and dependent upon it· for support, were empowered to receive 
their salaries and fees from the effects to be condemned by 
themselves.2 The same grievance was dwelt upon in the 
Petition to the King.a On the 24th of October, 1775, Con
gress entered into the celebrated Articles of Association,. and 
declared that the English Crown had extended the powers of 
the Admiralty Courts beyond their ancient limits, depriving 
the American subject of a trial by Jury, and authorizing the 
Judges'· certificate to indemnify the prosecutor from damages j 
that oppressive security was required frolll ' ,jaimunt of ships 
and goods before he could be allowed to (,:ud his property. 
It was also stated that a Court had been established in 
Rhode Island for the purpose of taking colonists to England 
to be tried, subject to all the disadvantages that result in a 

1 Journals of Congress, Philadelphia, 1777, Vol. I. p. 41. 
Il6id., pp. 49-51. 
·16id.; pp. 68-71. 
'lfJid., p. 36. 
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foreign land " from want of friends, want of • witnesses, and 
want of money." 

Thus it appears that • 
1ll every important State paper of 

the period the abuses of the admiralty powers were denounced 
1ll angry terms as • 

freemen. 
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CHAPTER III. 
• 

aFFORTS TO SECURE REDR~S: STEPS TOWARDS A FHDERAI. JURISDICTIO!ol: WASH

ING'tON'S LETTERS: ESTABI.JSHMENT OF STATE AD!\URAI.TV COURTS: ApPEAI.S 

'to CONGRESS REGUI.ATED: METHODS OF PROCEDURE. 

EFFORTS TO SECURE REDRESS. 

OR almost a year the energies of Congress were chiefly 
directed to a publication of the wrongs of the colonies, 
and in futile efforts at reconciliation. Further Ad· 

dresses were issued to the inhabitants of Quebec and Canada, 
to the Assembly of Jamaica and to the people of Ireland, by 
which it was endeavored to enlist their sympathies in behalf 
of their suffering fellow-subjects. Non-importation, non-ex· 
portation and non-consumption agreements were entered into. 
After the war had actually begun, the military and naval forces 
were put 11 pon a Continental basis, officers were commissioned, 
a Commander-in-chief was appointed, and rules and regulations 
for the army and navy were adopted. The questions of stores 
and supplies, the manufacture of powder and arms, the fumish
ing of troops, the appointment of Continental treasurers, the 
establishment of a general hospital and general post-office, 
the fixing the quota of troops and money for each colony, the 
emission of bills of credit, the consideration of military move
ments in the North, the siege of Boston, the operations in 
the neigh borhood of Crown Point and Ticonderoga, and 
correspondence with the agents of the colonies in England in 
settling their accounts occupied, almost exclusively, the atten
tion of Congress. As time went on, however, and outrages 
upon American commerce were committed by British ships of 

• 
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war, attention was called to the necessity of some effective 
method of redress by placing the authority of la",,' behind 
the force of arms. The first step was taken in Massachusetts. 
Elbridge Gerry, a young merchant of Marblehead, and a 

, 

member of the Second Provincial Congress during its session 
of June, 1775, proposed the appointment of a committee to 
prepare a law to encourage the fitting out of armed vessels, 
and to establish a Court for the trial and condemnation of 
prizes. Although opposed on account of its apparent incon
sistency with the provincial character of Massachusetts, the 
law as reported was passed on the loth of November, 1775, and 
is "the first actual avowal of offensive hostilities against the 
mother country to be found in the annals of the Revolution.'" 

The preamble is a curious effort to reconcile the theory of 
obedience and the fact of resistance; to maintain nominal alle
giance with actual rebellion. It was ingeniously grounded on 
the royal charter of the Province which authorized the levying 
of war against the common enemy of both countries, and de
clared that Great Britain had become such an enemy with her 
ships of war and armies employed against the cotllmon interest, 
and that accordingly, as loyal subjects, the men of Massachu
setts were bouud to employ all the power given by the Charter 
to capture and destroy them.2 J 01111 Adams termed this one of 
the "boldest, most dangerous and most important measures 
and epochas in thee history of the new world the commence
ment of an independent national establishment of a new mari-

• 

time and naval power." 

~ Austin's II Life of Gerry," Vol. I. p. 94-
I The Act and its Preamble were printed in the London Magazines of the day as 

a political curiosity. The Act itself is printed in its entirety in Austin's II Life of 
Gerry," Vol. I., Appendix A. It is also printed in the Boston Gazette of Nov. 
13, 1775. 

• 



• 

• 

WASHINGTON'S SUGGESTION, 41 

STEPS TOWARDS A FEDERAL JURISDICTION, 

In the Autumn of 1775 there were two classes of armed 
vessels cruising in the waters of Massachusetts, one sailing 
under the authority of the Continental Congress and the othet: 
under the authority of the Massachusetts Assembly. Captures 
were made by each, and conflicting questions of prize arose 
before any proper provision had been made by Congress for 
the regular condemnation of captured vessels. General \Vash
ington, then conducting the operations of siege against the 
town of Boston, found himself both embarrassed and annoyed 
by constant references for the determination of these ques
tions. In a letter address~d to the President of Congress, 
dated the IIth of November, 1775, he enclosed a copy of the 
Massachusetts law, and declared that as the armed vessels 
fitted out at the Continental expense did not come under its 
terms, he would suggest that Congress should point out a 
summary way of proceeding. He then pertinently asks: 
"Should not a Court be established by authority of Congress 
to take cognizance of prizes made by the Continental vessels? 
\Vhatever the mode is which they are pleased to adopt, there 
is an absolute necessity of its being speedily determined on; 
for I cannot spare time from military affairs to give proper 
attention to these matters." 1 

Not hearing of the resolves of Congress, in a letter of 
December 4, 1775, he again declared that it was some time 
since he had suggested a Court for the trial of prizes made 
by the Continental armed vessels, which he would "again 
take the liberty of urging in the most pressing manner." 2 

• 

1 Sparks' .. Life and Letters of Washington," Vol. III .. pp. [54-[55. 
t Ibid. Vol. III., p. 184 • 
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On the 26th of the same month, he wrote to Richard Henry 
Lee, "I must beg of you, my dear Sir, to use your influence 
in having a Court of Admiralty or some power appointed to 
hear and determine all matters relative to captures; you can
not conceive how I am plagued on this head, and how impos
sible it is for me to hear and determine upon matters of this 
sort, when the facts, perhaps, are only to be ascertained at 
points 40, 50 or more miles from Boston, without bringing 
the parties here at great trouble and expense. At any rate, 
my time will not allow me to be a competent judge of this 
business." 1 

Although \Vashillgtoll appears to have been ill ignorance 
of the action of Congress, they were not inattentive to the 
subject-matter of his communica~ions. In fact, they acted 
with remarkable promptitude. His first letter, received six 
days after its date, was immediately referred to a special 
committee consisting of George \Vythe, Edward Rutledge, 
John Adams, \Vi11iam Livingston, Benjamin Franklin, James 
\¥i1son and Thomas Johnson.2 On the 25th of November, 
177 5, they recommended that armed vessels and ships of force 
should be fitted out; that all war vessels which should fall 
into the hands of the colonists should be seized and forfeited, 
and that all transports containing naval or military stores for 
the use of the British army or navy should be seized and 
their cargoes confiscated. In order to give these resolutions 
effect and subject prizes to judicial condemnation, Congress 
suggested to the several legislatures to erect Courts of justice, 
or give jurisdiction to Courts then in being, for the purposes 
of detennining all cases of capture, and to provide that all 

1 Sparks' .. Life and Letters of Washington," Vol. III. p. 270. 
'Journals of Congress, Vol. I. p. 183 . 
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trials be had by a jury under such qualifications as should 
seem meet. It wa.s ordered that all prosecutions should be 
commenced in the Court of that colony in which captures 
should be made; if no such court be at that time erected, or 
if the capture be made upon the open sea, then in the court 
which the captor should find the most convenient; but 110 
captor was to be permitted to remove his prize from any 

. colony competent to determine concerning the seizure after he 
had carried his prize within any harbor of the same. The im
portant provision was made that in all cases an appeal should 
be allowed to Congress, or such person or persons as they 4 

• 

should appoint, for the trial of the appeals; appeals were to 
be demanded within five days after definitive sentence, and 
lodged with the Secretary of Congress within forty days 
afterwards, and security was to be entered.1 

Provision. was also made for the proper distribution of 
• pnze-mo11ey. 

This act was the first step towards the establishment of a 
national judiciary. But, though in the right direction, it did 
not reach its end. It created no tribunal, it provided 110 
method of procedure, and no means of enforcing decrees. It 
was silent as to original jurisdiction, and left the extent of 
the appellate power in doubt; so much so, indeed, that col
lision occurred subsequently at several points between the 
States and Congress. It engrafted trial by jury upon admi-
ralty proceedings, a novelty of uncertain' value, as the event 
proved. It assumed authority which it did not undertake to 
define, and must be regarded as a crude and imperfect piece 
of legislation. Although moulded into more regular shape by 
various amendments, it is still interesting as the source of 

1 Journals of Congress, Vol. I. p. 18~ . 

.. , 
• 

• 

• 
• 

• 

• 

• 

• 



, 

" 

THE S{/PRE.I/E COURT OF THE UXITED STATES. 
, 

the admiralty jurisdiction exercised by Congress during the 
entire Revolutionary period. 

Some of its defects did not escape the penetration of 
vVashington, who wrote, "The resolves relative to captures 
made by Continental armed vessels only want a Court estab
lished for trial to make them complete." It was not until five 
years later that this thought was acted on.1 

STATE ADMIRALTY COURTS. 

In the meantime the colonies, except Massachusetts, whose 
action had preceded that of Congress, adopted with more or 
less promptitude the suggestion that they should erect Admi
ralty Courts, or clothe existing tribunals with the requisite 
authority. 

Pennsylvania, as was to be expected from her close COll

tact with Congress, led the way by the action of her Council 
of Safety, on the 3d of February, 1776, in approving the 
resolves of Congress as to the distribution of prize-money,2 
and on the 26th of l\Iarch her House of Representatives 
resolved that there should be erected a Court of Admiralty, . 
with an "able and discreet" person as a Judge, to take cog
nizance of and try the justice of captures, with power to 
SU11llll0n a jury. A Marshal was appointed and the fonus 

• 

I Professor Jameson has shown in an interesting and learned manner that the 
preference of Congress for trial by committee was mainly due to the presence of a 
doubt whether the powers of the Federal Government extended to the creation of 
a court, and also to the fact that the colonists had been accustomed to prize 
cases carded on appeal from the Colonial Vice-Admiralty Courts to the standing 
commissioners of appeal of the Privy Council. "Essays in the Constitutional HiI!
tory of the United States," pp. 13-15. 

2 Minutes of Council of Safety, 10 Penna. Col. Records. 476. 
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of the libel and other process and proceedings were regulated. 
In all cases an appeal was to be allowed to Congress, and 
provision was made for taking testimony by depositions, or 
ex parte upon notice, de b{'1l(! esst'.l Rhode Island in Janu
ary, South Carolina in April, Connecticut and l\Iaryland in l\Iay, 
New Hampshire iu July, New Jersey and Virginia in Octo
ber, Georgia in November, Delaware, and North Carolina 
ill December of 1776, instituted similar Courts under various 
titles. New York did not act until ~Iarch of 1778, and then 
restricted the jurisdiction by ore-enacting in substance the pro
"isions of 15 Ric. II. c. 3, which forbade the cognizance of any 
matters not occurring strictly upon the sea.2 In most of the 
colonies trial by jury was provided for. Maryland left it to 
the option of the parties, Connecticut and Georgia gave it to 
special County Courts, Peunsylvania, New Hampshire and 
Massachusetts made it obligatory. In some of the States the 
Judge of the Admiralty was appointed by a simple commission 
without a statutory specification of his powers, or any expres
sion in his commission as to their extent; in others the 

• 

I Votes of the Pennsylvania Assembly, Vol. 6, p. &)8. This resolve was sup
plied by the Act of 9th. September, 1778, rt'('orded in Law Book I, p. 212, which 
provided that "The finding of said jury shall establish the facts without re-examina
tion or appeal," anrl was ill time supplanted by that of 8th )larch, I iSo, which abol
ished trial by jury in Admiralty causes and restored the practice of the Civil law. 
McKean's Edition of Laws of Pennsylvania, p. 308. Prof. Jameson states that the Penn
sylvania Court was established before the middle of January, 1776, and cites a letter of 
Thomas Lynch to Washington, dated January 16th, of that year, published in the 
"Correspondence of the Revolution," edited by Sparks, Vol. I., p. U5. but an exam
ination of the letter leads me to believe tl:tat the writer referred to the Resolves 
of Congl'ess of the preceding November. This is confirmed by the record evidence 
above cited, as well as by the fact that the Pennsylvania House of 
had adjourned from Nov. 25. 1775, until Feb. 12, 1776. . 

11 Greenlears "Laws of New York," II, 18, 150, 152, 338. Benedict's" Ad~ 
miralty," I 166. 
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courts were established with powers regulated by statute. 
The right of an appeal to Congress was variously provided 
for; the concession, as in Pennsylvania, South Carolina and 
Virginia, being liberally extended to all cases, while in others, 
as in New Hampshire and Massachusetts, it was restricted 
jealously to cases of capture by vessels fitted out at the 
charge of the United States, but in all other cases an appeal 
was to lie to the Supreme Court of the State. Thus it will 
be seen that in the different States the constitution of the 
Admiralty Courts and the limits of their jurisdiction departed 
widely from each other.l Changes of sentiment towards the 
Federal Government are distinctly visible from time to time. 
A reactionary feeling displayed itself in parts of New Eng
land. Rhode Island, by Act of November, 1780, reciting that 
as some States disallowed an appeal, and that those who do 
and those who do not are therefore on an unequal footing, de
clared that if any citizen of a State which disallowed an 
appeal to Congress was dissatisfied with the judgment of the 
Admiralty Court of Rhode Island, he might have an appeal 
to the Supreme Court of the (~1 ate. New Hampshire, who had 
previously confined the jurisdi, :on of her own appellate Court 
to cases of capture made by. ;cl~ fitted out by her own citi
zens, now extended it to captures effected by Continental ves-

I The foregoing account is drawn from Benedict's "Admiralty," ~ 166; Jam
eson's .. Essays in the Constitutional History of the United States," pp. II-12; J. C. 
Bancroft Davis, II The Committees of the Continental Congress chosen to hear alld 
determine appeals from Courts of Admiralty and the Court of Appeals in Cases of 
Capture," 131 U. S. Reports, Appendix XIX.; Doane v. Penh allow, 1 DaUas, 
:218 (1780); Penhallow v. Doane, 3 Dallas 57 (1795); United States 'I'. Peters,S Cranch, 
I IS (1809); and the Laws, Schedules and Constitutions of the various States, as con
tained in the magnificent and unrivaled Tower Collection of Colonial Laws, in 
the Library of the Historical Society of Pennsylvania • 
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sels and vessels of New Hampshire jointly, endeavoring thereby 
to curtail the powers of Congress.1 At the same time Penn
sylvania abolished trial by jnry in admiralty causes, and 
provided that in all cases of prize, capture or recapture, the 
facts should be determined by the law of nations and the 
acts and ordinances of Congress, before the Judge of Admi
ralty, by witnesses, according to the course of the Civil law, 
and that in all cases an appeal should lie from the final 
decree of the State judge to such judges or court as Con
gress should appoint to determine such appeals.2 Virginia, 
too, provided that her judges of admiralty should be govemed 
in their proceedings and decisions by the regulations of Con
gress as well as by the Acts of her Assembly; by the laws 
of Oleron and the Rhodian and Imperial laws, and by the 
laws of nature and nations, thus creating a wide and benefi
cent jurisdiction, far more liberal than that dictated by the 
policy of sister States, or contained within the narrow limits 
observed by the English Admiralty at the time.3 A little later 
New York again curtailed her maritime jurisdiction, and 
declared that her Court of Admiralty should not meddle 
with anything done upon the waters of the State within 
the limits of a county.' 

, 
I Rhode Island Schedules, Penhallow v. Doane, 3 Dallas, S4 (1795). 
2 Act of March 8, 1780, McKean's Edition of Pennsylvania Laws, 308. This act 

was due no doubt to the danger of maintaining the controversy which arose out of 
the famous case of Gideon Olmstead, hereafter noticed in the text, which pro
duced a serious collision between Pennsylvania and Congress, and led to confer
ences between Committees of Congres.'1 and of the State Legislature. 

S Laws of Virginia, 1779, Chap. 26; (Nicolson's Laws, p. 104.) 
'Laws of New York, 14th Peb., 1787. Chap. 24 (Vol. II. p. 394.) 
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CHAPTER IV. 

COXGRESSIOXAL COMMITTEES OF ApPEAL: SPF.CIAL CO:UMITTEES: STANDING COM-
• 

MITTEl> OF AI'PEAL: GROWTH OF FEDERAL POWER: C.-\SE OF SLOOP "ACTIVit." 

ROl\I this brief view of the State establishments we 
turn to the action of Congress. The purpose of that 
body to take only appellate jurisdiction was misun

derstood at the outset. The first application was for the 
exercise of its original jurisdiction, made on the 31st of Jan
uary, 1776, by l\'1r. Barbaric, owner of a sloop and cargo said 
to have been taken by the enemy and retaken by one of the 
Continental vessels of war; but he was informed that he 
ought to prosecute his claim before the Court to be appointed 
in the colony to which the prize had been carried. I A simi
lar application was made in the case of the NallCY, but it 
was resolved that "the cause pertaineth to the judicature 
established in the colony of Connecticut for hearing and 
determining matters of the kind." 2 On the 4th of April, 
however, Congress was tempted, upon the me1llorial of an 
interested party, to regulate the sale of a prize-vessel, which 
had been run ashore, and the .disposition of the proceeds; but 
as it afterwards appeared that the prize. master had acted con
trary to the mode prescribed, and without the authority of 
Congress, the previous resolution was repealed.3 

I Journals of Congress. Vol. II. p. 46. Judge Davis's Pamphlet on Federal 
Court of Appeals in of Capture, p. 4 ; 131 United States Reports, Appendix XIX. 

2/bid. p. 74. 
S Ibid. pp. 116-174. DB\is's Pamphlet. p. S. 
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The first appeal came up on the 5th of August, 1776, in 
the case of the Thistle which had been tried in the pre
vious June before Judge George Ross and a jury ill the 
Admiralty Court of Pennsylvania, upon the libel of the com
mander of the C01zgress, a private sloop-of-war, which had 
captured the schooner in the Gulf of Florida while bound on 
a voyage to Jamaica, with a cargo of supplies intended, as 
was alleged, for the British army. The case was heard upon 
libel, answer and proofs, after due notice in the public prints 
of the day, and was conducted by the well-known Joseph 
Reed and the celebrated William Lewis, then on the threshold 
of his distinguished professional career. The jury found, con
trary to the ovenvhelming weight of the testimony, that a 
part of the vessel and cargo belonged to inhabitants of Great 
Britain, and that the residue belonged to persons who were 
also enemies, and thereupon the Judge entered a decree of .. 
condemnation as prize and directed a public sale. 1 From this 
verdict and sentence the owner appealed. At first there was 
a disposition on the part of Congress to hear the case as a 
body, but after various postponements it was referred to a 
special committee consisting of Messrs. Stockton, Huntington, 
Paine, Wilson and Stone, whose report, reversing the decree, 
was received and approved on the 25th of September.2 

A few days later the gallant exploits of John Manly, 
Daniel Waters and John Ayres, commanders of the three 
armed vessels, Hancock, Lee and Lynch, who did so mueh 
to create a reputation for the American navy, were re
viewed in an appeal by the captors of the Elizabeth against 

1 See original papers in the case of the Tkisllc in the Office of the Clerk of 
the Supreme Court of the United States. Also Supplement to Pnmsylvania Ez·clI· 

ing Post, June IS, 1776, No. 2 19. p. 301. 

I Journals of Congress, Vol. II, pp. 280, 289. 
4 • 
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a decree of Judge Joshua Brackett, of the Court Mar
itime of New Hampshire, discharging the vessel and cargo. 
Messrs. Paine, Huutington and Stone again acted as a special 
c:)1umittee, with 1\Iessrs. \Vythe and Smith, when after full 
argument by counsel, and a most elaborate review of the facts 
drawn up by the future Chancellor of Virginia, the report of 
the committee, reversing the decree, was, after a slight modi
fication, adopted, and the cause was remitted to the State 
Court with directions to proceed and carry out the judgment 
of the appellate court.1 

The practice of referring appeals as they were presented 
to special committees, the members of which were styled 
"Commissioners," was adhered to in several casesj2 but in 
the mean time, it was determined, with a view of securing 
some uniformity of action, that a special committee of four 
should be appointed to review such of the resolutions of Con
gress as related to the capture and condemnation of prizes, 
and report what alterations or additions should be made.3 

This duty was assigned to George \Vythe, J 01111 Rutledge, 

I See case of the Elizabelh. Palpers on file in the Office of the Clerk of the 
Supreme Court of the United States. Journals of Congress, Vol. II. pp. 369, 370, 

387. 389, 393· 

• 

2 The Charl1l;,tg Peggy, referred, October 17, 1776, to Messrs. Huntington, Paine, 
Wythe. Smith and Wilson. Journals of Congress, Vol. II. p. 420. The sloop Bels),. 

referred, November 7, 1776, to Messrs. Wythe, Paine, Wilson, Hooper and Rut
ledge. l6id. p. 449. The sloop VI/lea", referred, November 27, 1776, to Messrl1. 
Wythe. Paine, WilSOIl, Hooper and Chase. l6id. p. 482. Libel of Rsek Hopkins %1. 

Richard Derby, ordered December 31, 1778, to be prosecuted before the Commit-
• • 

tee of AIJpeals (none named as members). l6id. p. 320. TIre brig Richmond, re-
ferred, January 4, 1777, to the committee appointed on No,'ember 27th last, Mr. 
J. D. Sergeant and Mr. William Ellery being named in place of Mr. Wythe aud 
1\1r. Paine. Journals of Congress, Vol. III, p. 6. The brig Phrnl;x, referred, 
January II, 1777, to the same committee. Ibid. pp. 16, 195. 

I Journals of Congress, Vol. n. p. 420, 17th October, 1776. 
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Robert Treat Paine and Samuel Huntington, and as the 
result of their conference it was resolved, on the 30th of 
January, 1777, that a Standing Committee, consisting of five 
members, should be appointed to hear and determine upon all 
appeals brought against sentences passed on libels in the 
Courts of Admiralty in the respective States, agreeable to the 
resolutions of Congress, and that the several appeals, when 
lodged with the Secretary, be by him delivered to them for 
their final determination.1 The members chosen were James 
Wilson, of Pennsylvania, Jonathan Dickinson Sergeant, of 
New Jersey, \Villiam Ellery, of Rhode Island, Samuel Chase, 
of Maryland, and Roger Sherman, of Connecticut. To these 
were added, in the following March, John Adams, of l\Iassa
chusetts, George Read, of Delaware, and Thomas Burke, of 
North Carolina. The composition of this committee was favor
able to an intelligent and dispassionate performance of its 
duties, as its members were among the most experienced law
yers in the public sen'ice, but in less than two months it 
was found to be too numerous for efficient work, and it was 
again reduced to five, any three of whom were empowered to 
hear and determine upon any appeal. :Messrs. Wilson, Adams, 
Sergeant and Burke were retained, and James Duane, of New 

. York, was added, with authority to appoint a register.2 l.'he 
conviction was gaining ground, however, as the lessons of 
experience multiplied, that the only method of avoiding the 

I J onrnals of Congress, Vol. III, p. 43. 

2 Ibid. pp. 84-174- Changes took place from time to time in the composition of 
this committee, until January 15, 1780, when Congress established a Court of Appeals. 
Those who are interested in tracing these changes will be spared the labor of hunting 
through the Journals of Congress by conSUlting the Pamphlet of Judge J. C. Ban-

, 

croft Davis, on the Federal Court of Appeals, in Cases of Captures, PI" 5-6-7. 
131 United States Reports, Appendix XIX. 

, 
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evils of frequent changes in a body entrusted with judicial 
powers, was to adopt the original suggestion of \Vashington ; 
and on August 5, 1777, a day was assigned to take into 
consideration the propriety of establishing a Court of Ap
pea1s.1 

The subject, though discussed from time to time, was not 
finally acted on until the 15th of January, 1780. It is im
portant to observe that the necessity of vesting in Congress 
the power to establish judicial tribunals, consisting of Judges 
who should be independent of that body, had been fully dis
cussed and amply provided for in the final draft of the Ninth 
Article of Confederation. Though not agreed upon until No
yember IS, 1777, or finally ratified by all the States until 
March, 1781, yet there was displayed in its various stages of 
development the rapid growth of the idea that the United 
States in Congress assembled should have the sole and exclu
sive right of establishing rules for deciding, in all cases, what 
captures on land or water should be legal, and in what man
ner prizes taken by land or naval for~es in the service of 
the United States should be divided or appropriated. To these 
were added the power of granting letters of marque and 
reprisal in time of peace, appointing Courts for the trial 
of piracies and felonies committed 011 the high seas, and 
establishing Courts for receiving and determining finally ap
peals in all cases of capture, with the proviso that no mem
ber of Congress should be appointed a judge of any of said 
Courts, and further, that the judicial power to be established 
by Congress should be the last resort on appeal in all dis
putes between two or more States concerning boundary or 
jurisdiction, as well as in all controversies concerning the 

! Journals of Congress, Vol. III, p. 312 . 
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private right of soil claimed under different grants of two or 
more States.1 

Herein lay the germ of onr National judiciary" the semi· 
nal principle which subsequently unfolded itself in the Con
stitution of the United States. The public mind was 110W 

ready to receive it, the soil had been prepared, and it required 
but time and favorable circumstances to quicken it. 

A case was now presented to Congress which made a 
profound and permanent impression, and did more to expose 
the weakness of the system uuder which the States were 
operating than any other event to be found in the judicial 
annals of the period. 

In September, 1778, Gideon Olmstead, of Connecticut, and 
three associates were captured by the British and carried to 
Jamaica, where they were put on board the sloop Active, 
bound for New York with a cargo of supplies, and forced to 
assist in the navigation of the vessel. They rose upon the 
master and crew, took possession of the sloop, and steered for 
Little Egg Harbor. When in sight of land they were forci
bly taken by the armed brig COllVCllti011, belonging to 
Pennsylvania, and carried to Philadelphia, where the Actz"'i.!e 
was libeled as prize. A claim was also made by the captain 
of a privateer cruising in concert with the COil vm tioll. ~rhe 

case was tried in the State Admiralty Court before Judge 
Ross and a jury, under an act which provided that the filld-

J Compare the projected Articles of Confederation presented by Dr. Franklin 011 
the 21st of July, 1775, with those in the handwriting of John Dickinson, 011 the 
12th of July, 1776, and those reported in the new draft of 20th of August, 1776, by the 
Committee of the Whole, and the proceedings subsequent to the 8th of April, 1777, 
when the matter was taken up and debated, and the final form determined on 
November '5, 1777. Secret Journals of Congress, Vol. III, p. 502. Tit. History 

• 

of the Confederation, published at Boston, 1820. Also Preston's .. Do~uments Illus-
trative of American History," pp. 223, 224-
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ing of facts by the jury should be final, without re-examina
tion or appeal. The Connecticut captors were awarded but a 
fourth of the prize, the residue being divided between the 
State of Pennsyh'ania and the officers and crew of the COIl

,<-'elltioll and the privateer. An appeal was taken to Con
gress, and referrcd to the Standing COlllmittee of Appeals, 
and, after a full argument, the action of the State Court was 
reversed. Judge Ross refused to recognize the authority of 
Congress, insisting that the verdict was conclusive, and, in 
defiance of a writ in the nature of an injunction, issued by 
the Congressional Committee, ordered the sloop and cargo to 
be sold and the proceeds to be brought into Court. There
upon the Comlllittee deciared that they were unwilling to 
resort to any summary proceedings lest consequences might 
ensue dangerous to the peace of the United States, but firmly 
declined to hear any other appeals until their authority as a 
Court of last resort should be so settled as to give full effect 
to their decrees. The matter was taken up by Congress and 
a spirited declaration entered npon its Journals in support 
of its anthority, based upon the argument that a control by 
appeal was necessary to secure a just and uniform c"\;"cntion 
of the law of nations, and that it would be an abSll' dity to 
trust such matters to the accidental verdicts of juries in the 
State Courts. Conferences were held between Congressional 
and Legislative Committees with little effect, and so far as 
the rights of Olmstead were concerned, the decree in his 
favor remained a brutum j1l111ll'11 until, many years afterwards, 
he secured the powerful interposition of the Supreme Court 
of the United States.1 

I United States v. Judge Peters,s (':-anch, uS (1809). See post. Also, Papers 
ill the case of the sloop Active, )n the Office of the Clerk of the Supreme 
Court of the Unitel\ States; The Whole Proceedingw ill the of Olmstead v. 
Rittellhouse, by Richard Peters, Jr., Philadelphia, 1809. 
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• 

CHAPTER V. 
• 

ESTABI,ISHMllNT OF THll COURT OF ApPE.\LS IN CASES OF CAPTURE: JUDGltS: CASE 

OF THE BRIG "SAVANNAH": DECAY OF THE COURT: ANALYSIS OF ITS WORK . 
• 

HE Continental Congress had declared that the abso
lute control by appeal was vested in them "over all 
jurisdictions for deciding the legality of captures on 

the high seas." But althongh powerless to enforce their 
decree, the members were so deeply impressed by the neces
sity for some definite action that on the 15th of January, 
1780, they resolved" that a Court be established for the hial 
of all appeals from the Courts of Admiralty in these United 
States, in cases of capture, to consist of three Judges, ap
pointed and commissioned by Congress, either two of wbom, 
in the absence of the other, were to bold the said Court for 
the despatch of business." 1 The Court was to appoint its 
own register: trials were to be had therein according to the 
usage of nations and not by jury. The Judges were to hold 
their first session at Philadelphia, and afterwards at such 
times and places as they should deem most conducive to the 
public good, not further eastward than Hartford, Connecticut, 
or southward than \Villiamsburg, Virginia: the salaries were 
to be fixed, and in the mean time twelve thousand dollars 
were to be advanced to each. A few days later Congress 
proceeded to the election of Judges, and selected George 
Wythe, of Virginia, William Paca, of Maryland, and Titus 

1 Journals of Congress, Vol. VI, p. 10. 

" 
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Hosmer, of Connecticut. The former declined, and Cyrus 
Griffin, of Virginia, was chosen in his stead. Commissions 
were issued; 1 the Court was styled "The Court of Appeals 
in Cases of Capture;" suitable oaths were prescribed; the 
method of conducting an appeal was stated, and all appeals 
then depending before Congress or the Commissioners of Ap
peals were referred to the newly erected tribunal, and all 
papers relating thereto were transferred from the Secretary of 
Congress to the register of the Court.2 The resolution as 
adopted, though far in advance of anything that had been 
accomplished up to this time, lacked several important pro
visions which had been inserted in the first draft. Clauses 
providing that the Judges should have the powers of a court 
of record in fining and imprisoning for contempt and disobe
dience; that the State Admiralty Courts should execute their 
decrees, and that a Marshal should be appointed, were stricken 
out. Thus a tribunal of which much was expected was shorn 
of necessary and proper powers on the ground that it would 
not be wise to confer too high authority upon the Cour or 
assume too extensive a jurisdiction for Congress, so dj- 1.t 

was it to overcome the prejudices (If statesmen, even le 

light of current events, against liberal grants to the F, .ral 
Government,3 The tenure of the Judges was uncertain, and 
on June 25, I78I, an ordinance providing that they should 
"hold their commissions during good behavior" was lost! 
The Court occasionally required aid from legislative action. 

j • ,)r fOI'01 of Commission see Journals of Congress, Vol. VI, p. IS. 

2 Ibid. p. 52. 

3 Papers of the Old Congress in the State Department at Washington, 29, 375. 
"Ordinance for Establishing," &c., endorsed "December 5, 1779;" a vote of fonr 
States for it and four against, is noted upon it. 

• Journals of Congress, Vol. VII, p. 107 • 
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In the case of the Holker an appeal had been entered, but 
owing to the indisposition and death of the register the 
necessary stipulations had not been entered into within due 
time. The Court refused to receive the bonds offered, being 
"by strictness of law incapable to interpose." Congress, by 
resolution, instructed the Court to receive and hear the appeal 
upon notice to the opposing parties and the entry of proper 
security.l An effort was also made to bring in an ordinance 
for the regulation of the proceedings of the Admiralty Courts 
in the States, and to revise and collect into one body the 
resolutions of Congress; to establish convenient rules of deci
sion, and to call on the several legislatures to aid the powers 
reserved to Congress by the Articles of Confederation, but it 
bore no fruit. 2 

The work of the Court was performed during the first 
two years by Messrs. Paca and Griffin, Judge Hosmer having 
died in office early in August, 1780. Their decisions, though 
few in number, met with the approbation of foreign govent
ments and jurists, and drew from the Count de Vergennes, 
at that time Prime Minister of Frauce, an expression of ad
miration, which he directed the Chevalier de la Luzerne, the 
envoy of that nation, to communicate to Mr. Paca.3 In No
vember, 1782, Paca became Goventor of Maryland, and re
signed his judgeship; and, on December 5th, George Read, 
of Delaware, and John Lowell, of Massachusetts, were chosen 
to serve with Mr. Griffin, the presidency being given by lot 
to Mr. Read.4 

It appears from the record that Congress had not resigned 

• 

J Journals of Congress, Vol. VII, p. 141. 

t Journals of Congress, Vol. VII, p. 120. 

'Sanderson's "Lives of the Signers, 'I Vol. IV, p. 12Z. 

'Journals of Congress, Yol. VIII, p. 2( • 
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all control over the actions of the Court, for on the 8th of 
January, 1784, upon the memorial of one of the agents of 
the Prussian ship Mzizerl'a, concerning a decree of the 
Court of Appeals, it was resolved that the memorial, with the 
papers accompanying it, be referred to the judges to report 
to Congress, as speedily as may be, the proceedings, proofs 
and judgment in the case. It is not known, however, what 
became of this instruction. I 

In the same month the case of the brig Susall1lah was 
brought before Congress, upon the representation of the legis
lature of New Hampshire, touching the extent of the right 
of appeal to Congress in cases of capture under their Act of 
Assembly, and it was ordered that all proceedings upon the 
sentence of the Court of Appeals ought to be stayed.2 The 
matter involved an examination of the powers of Congress, 
substantially the same as that in the Olmstead case; but 
though reported on at great length, and leading to a some
what acrimonious debate, in the course of which a motion 
that it was impropf:'r for Congress in any manner to reverse 
or control the J.~cisions, judgments or decrees of the Court 
of Appeals was lost, the question was not finally settled until 
brought before the Supreme Court of the United States, in 
the shape of the case of Penhallow v. Doane, which finally 
determined the controversy in favor of the action of the 
Court in support of Federal power.s The business of the 
Court S0011 dwindled, and in a letter of December 23, 1784, 
the judges informed Congress t1Iat all the cases which had 
been brought before them had been determined. The Com-

1 Journals of Congress, Vol. IX, p. 16. 
llbid. Vol. IX, pp. 17, 27, 33, 68. 
B Journals of Congress, Vol. IX, p. 69. Penhallow v. Doane, 3 Dallas, 54 (1795). 
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mittee to which the matter was referred reported that in 
their opinion the Judges were still in commission, and that 
it would still be necessary for the Court to remain upon its 
present establishment, except w~th respect to salaries, which 
should cease, and that in lieu thereof they should receive a 
per diem allowance during the time they should be in active 
service, including the time spent in necessary traveling. This 
led to a remonstrance from Mr. Griffin, but on the 9th of 
February, 1786, Congress resoh'ed that though fully impressed 
with a sense of the ability, fidelity and attention of the Judges 
of the Court of Appeals, yet, as the war was at an end, and 
the business of the Court in a great measure done awa v ~ , 
attention to the interests of their constituents made it neces
sary that the salaries of the Judges should cease.1 

About the same time the State Courts began to assume 
jurisdiction over appeals, while in Pennsylvania the High 
Court of Errors and Appeals was expressly constituted by the 
Act of February 28, 1780, to hear appeals from the Supreme 
Court, the Register's Court and the Court of Admiralty, and 
the Act was conformed to in several cases which did not 
reach the Federal Conrt.2 The labors of the Court of Appeals 
in Cases of Capture, however, were not yet at an eud. On 
the 27th June, 1786, on the report of a committee to who111 
were referred several memorials and petitiOlI."; from persons 
claiming vessels in the Admiralty Courts of some of the 

• 

I Journals of Congress, Vol. IX, p. 304-
, Montgomery v. Henry, 1 Dallas,49, April, 1780. Talbot f'. The owners of Three 

• 

Brigs, Ibid. 95, September, 1784. In this case it was contended that an appeal properly 
lay to the l1ederul Court of Appeals, but the decision of John Dickinson, then a 
Judge of the High Court of Errors and Appeals, sustained the State jurisdiction. 
l'un;at.ce Z'. Angus, Ibid. ISo, September, 1786. All of these were appeals from 
th~ Admiralty Court in Pennsyh'ania, and proceeded 110 further. 
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States, praying for hearings and re-hearings before the Conrt 
of Appeals, it was resolved by Congress that the judges be 
directed, ill every case, to snstain appeals and grant re-hear
ings or new trials wherever justice and right might require 
it. It was also ordered that the Court assemble in the fol
lowing November, at the City of New York, for the despatch 
of such business as might come before iLl The last entry 
in the Journals of Congress relating to the Court was on the 
24th of July, 1786, empowering it to hear an appeal against 
a decree in the Court of Admiralty of South Carolina, con
demning the sloop Chester, ill which Alexander Hamilton 
appeared for the appellants. The judges met again, however, 
in New York, during May, I787, as appears by several re
ported cases, and by opinions and decrees delh'ered at that 
time. 2 They then proceeded to Philadelphia, where, on the 
16th of May they held their last session, and adjourned with
out day) and the Court, which has been characterizetl by Pro
fessor Jameson, not siniply as the predecessor, but as one of 
the origins of the Supreme Court of the United States, passed 
into history at the very moment when the Federal Convention 

• 

was engaged in the lofty task of erecting a far more compre-
hensive and effective judiciary as a part of the system adopted 
by the people of the United States in order to form a more 
perfect union, establish justice, ins1.lre domestic tranquillity, 
provide for the common defence, promote the general welfare 
and secure the blessings of liberty to themselves and their 
posterity. 

1 Journals of COllgress, Vol. IX, p. 201. 

2 Lake v. Hulbert and Chester v. Experiment, 2 Dallas, pp. 40-41 (1787). 
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, 

ANALYSIS OF THE WORK OF THE COURT . 

An analysis. of the papers, records and proceedings of the 
Court of Appeals, which were deposited in the Office of the 
Clerk of ,the Supreme Court of the United States, under the 
Act of Congress of May 8, 1792, shows that there were one 
hundred and ten prize cases decided by special committees, the 
Standing Committee of Appeals in the Continental Congress, 
and the Court of Appeals, exclusive of the eight reported by 
Dallas.1 In forty-five of these the judgments of the State 
Courts were reversed; in thirty-nine the judgments were 
affirmed; twelve were dismissed, the parties not appearing; 
jurisdiction was declined in two; four were settled by the 
parties; while the final action in eight is 110t known, as the 
decrees are missing; one was stricken off because the appeal 
came too late, and in one the action is doubtful. Twelve 
cases came from Pennsylvania, in eight of which the judg
ments were affirmed, and in three reversed, the remaining 

'case being settled. Three cases came from New Hampshi~e, 
in all of which the judgments were reversed. Twellty-se\'en 
cases came from Massachusetts, of which fifteen were affirm
ances, seven reversals, two were settlements, two were dis
missals, and in one the result is unknown. Two came from 
Virginia, both being reversed. Rhode Island furnished ten, 
in two of which the judgments were affirmed, in seven re
versed, and one case was dismissed. Georgi:. supplied but 
two, one being affirmed, and in the other the result is Ull

known. Maryland had one affirmance to three reversals. 

I See list given by Hon. J. C. Bancroft Davis in Pamphle~ already quoted, ved
fied by an examination of the papers ill the Office of the Clerk of the Supreme 
Court of the United States, and 2 Dal1as' Reports, I to 42. 
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North Carolina fonr ~ffirmances and five reversals and two 
dismissals. South Carolina, like Georgia, presents one affinn
ance and one unknown result. Connecticut out of fifteen 
cases counts one affirmance, ten reversals, four dismissals and 
one unknown result. New Jersey met with better fortullt'. 
the affirmances numbering six, the reversals four, the dismis
sals two and the unknown results three Delaware furnished 
one affirmance and two settlements. New York does not 
appear in the list, owing to the fact t1lat during the greater 
part of the war the British were in actual occupation of her 
only setl.-po!"t. 

An exahl~nativE of the recordG in ?acli l:{lS(:, consisting 
of certified copies of the pr,)ceeding~ In t'!C ('om+1't h-lmv, 
and of depositions and proofs, leads to a general concurrence 
with the results reached by the appellate body. It is clear 
that the very large llumber of reversals is almost exclusively 
due to the mistaken views taken by the juries of the facts. 
In almost every case the verdict was swayed by local con
siderations and sectional prejudices. Each claimant of a prize 
naturally sought the Courts of his 11ative State and there 
secured the favorable action of his fellow-citizens in the face 
of sometimes overwhelming adverse proof. Captures were 
made of friendly vessels. bound on innocent errands, as 
in the case of the Th/st/e, while in that of the Elizabeth, the 
vVardens of the Old North Meeting-House, in Boston, claimed 
that they had been despoiled of one iron spindle, two large 
iron clamps and three pounds of sheet-lead intended for t1le 
weather-vane. In another case the redoubtable General Put
nam bitterly complains of the loss of a barrel of oysters, and 
in another several spinsters of Providence charged that the 
enterprising Captain Manly had seizel~ as his prize a lot of 
household articles belonging to them. Conflicts, too, arose 

• 
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out of joint captures made by vessels fitted out at the expense 
of two or more individual States, or of a State vessel and one 
cruising under Continental authority. The action of the 
Appellate Court seems in most instances to have been guided 
by sound sense, impartial justice, skill and experience in 
applying the rules of evidence and by a competent knowledge 
of prize law. Reversals upon pure questions of law were 
very rare, and it is a 'high tribute to the judicial knowledge, 
impartial conduct and correct judgment of Judge Francis 
Hopkinson, of the Admiralty Court of Pennsyh'ania, that out 
of forty-nine cases, in which he has reported l1is decrees, and 
the reasons upon which they were based, but nine appeals 
were taken, and in eight of these he was sustained. t A situ
itar meed of praise is due to TimotllY Pickering, Jr. 1 Judge 
of the Maritime Court of Massachusetts, and to John Foster, 
Judge in Rhode Island of the Court erected for the Control 
of Prize Causes. The valor, enterprise and brilliant successes 
of the American Navy are imperishably preserved in the 
records of the Court whose career we have traced during a 
period which constitutes one of the most dramatic chapters in 
the history of the nation. 

It has been well observed by a recent writer that it 
• 

cannot be doubted that the Court of Appeals in Cases of 
Capture, though, as remarked by counsel in the case of 
Jeunings v. Carson,2 "unpopular in those States which were 
attached to trial by jury," had an educative influence ill 
bringing the people of the United States to consent to a sue-
cessor. It could hardly be that one hundred and eighteen 

1 The Works of Francis Hopkin~on, Vol. III. "Judgments in the Admiralty of 

Pennsylvania," Philadelphia, J792. Bee's Admiralty Cases, South Carolina (339-440). 
'Jennings v. Carson, 4 Cranch, 9 (l80i). 
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cases, though all • 
111 restricted one 

from be brought by appeal State Court:-
j·~l.dicature, shouId 
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without familiarizing 
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the mind 
Federal 

with the ~'(Ilnplete idea of a 
• 
11l exercised by matters, Federal 

I Professor J, Frnnklin Jameson, .. Essays in the Constitutional History or the 
1. 'nilcli Statcs," p, 44, to whose admirable paper, as well as 

Da\;s, I am deeply indebted, although in e\'ery instance 
that or Hon. J. C. to 

Dancroft 
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CHAPTER VI. 

OTHJtR FJtDJtRAI. COURTS: COURTS FOR THJl: TRIAL OF FELONIES AND PIRACIES: 

COURTS FOR THJt DJtTJtRMI]);ATION OF CO]);TROVERSIES BETWEEN TUJt STATES 

AS TO BOUSDARV, TERRITORY AND JURISDIC'l'ION: CO]);TROVERSIES BJtTWEEN 

INDIVIDUAl,S CLAU,UNG LANDS UNDER GRA]);TS OF TWO OR !!oIORJt STATES: SUIT 

BV AN I]);D1VIDUAL AGAI]);ST A STATE. 

COURTS FOR THE TRIAL OF FELONIES AND PIRACIES. 

LOSEL Y allied to the Admiralty jurisdiction which we 
have just reviewed was the grant to Congress by the 
Ninth Article of the Confederation of the sole and ex

clusive right and power of appointing Courts for the trial of 
piracies and felonies committed 011 the high seas. This power 
was exercised upon the 5th of April, 178r, by the passage of 
an Ordinance which, after reciting that it was expetlient that 
such Courts should be speedily created and offenders brought 
to trial; ordained that every person who should commit any 
piracy or felony upon the high seas, or should be charged as 
accessory to the same, either before or after the fact, should be 
proceeded against by grand and petit juries, according to the 
course of the ~0111mOll law. No separate Court was estab
lished, but the justices of the Supreme or Superior Court of 
judicature, and the judge of the Court of Admiralty of the 
several and respective States, or any two or more of them, 
were designated as being constituted and appointed judges for 
hearing and trying such offenders.1 In States where there 

1 Journals of Congress, Vol. VII, p. 65. 
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were several Judges of the Admiralty, the Governors were 
directed to commission one of them exclusively to join in 
perfonning these duties. Process was regulated; the pains 
of death, forfeiture of lands, goods and chattels were pre
scribed as punishments, and the benefit of clergy was denied 
whenever the same was taken away for like offences commit
ted upon land. The ordinance was subsequently amended on 
March 4th, 1783, but merely in minor particulars.1 

COUR'rs FOR THE TRIAL OF CONTROVERSIES BETWEEN 
STATES. 

The second important class of cases in which the Conti
nental Congress was called upon to exercise judicial powers, 
or, what was in effect the same thing, delegate judicial 
authority by erecting courts, was in controversies between 
the States as to territory and boundaries, or between individ
uals claiming lands under grants from different States. These 
naturally attracted much attention because of the questions of 
sovereignty involved, which had raged with such fierceness as 
in some instances to lead to bloodshed, and to conditions of 
civil disturbance which threatened to impair the harmouy of 
the Uuion. Of such grave importance had the matter be
come, and so apparent was the necessity for National control, 
that in the Ninth Article of Confederation, adopted by Con
gress on the I5th of November, 1777, which contained a spe
cific enumeration of Federal powers, it was provided that the 
United States in Congress assembled should be the last resort 
on appeal in all disputes and differences then subsisting, or 
that might arise thereafter, between two or more States con-

• 

1 Journals of VoL VIII, p. 109. 
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THE WYOi/IING DISPUTE. fi7 
f 

cerning boundary, jurisdiction or any other cause whatsoever. 
A mode of establishing a Court in each case was specifically 
prescribed, and all controversies concerning the private right 
of soil claimed under different grants of two or more States 
were to be settled, as near as might be, in the same manner. 
It is interesting to observe that in the draft of the Articles 
of Confederation presented by Dr. Franklin on the 21st of 
July, 1775, the matter is but lightly touched, the only pro
vision being that the power and duty of Congress should 
extend in this particular to "the settling all disputes and 
differences between colony and colony about limits, or any 
other cause, if such should arise."1 It was not until the draft 
by John Dickinson appeared on the 12th of July, 1776, that 
the matter began to assume the definite form in which it was 
finally adopted.2 

The change is due to the fact that in October, 1775, the 
controversy between Connecticut and Pennsylvania as to the 
territory knowll as \Vyoming had proceeded to such extremi
ties as to attract widespread attention. At that· time the del
egates of the smaller State informed Congress that they had 
met those from Pennsylvania, but had been unable to adjust 
the disputes between the people of the two colonies on the 
waters of the Susquehanna, which had led to actual war, and 
asked for a special 'committee to consider the matter and 
report.3 John Rutledge, Samuel Chase, Thomas Jefferson, 
James Kinsey and Stephen Hopkins were formally appointed, 
and, in December, Congress, by resolution, recommended that 

J Franklin's Draft, Article V. History of the Confederation. Secret Journals 
of Congress, Vol. I, p. 26, par. 9. 

2 Compare Franklin'S Draft, Article V, with Dickinson's Article XVIII, and the 
Final Article IX, as adopted. Secret Journals, pp. 26S, 269, 281, 340. 

B Journals of Congress, Vol. I, pp. 220, 221. 
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the contending parties cease hostilities and every appearance 
of force, until the dispute could be legally determined; that 
all property taken should be restored to the original owners, 
that there should be no interruption to freedom of travel, and 
that all prisoners on either side should be permitted to return 
to their homes; that as far as possible the fonner status 
should be re-established, and that nothing in these recommen· 
dations should prejudice the claims of either party.l The 
territory in dispute embraced one degree of latitude and fiye 
degrees of longitude; it contained more than five million 
acres of land, rich in hidden and unknowll treasures of coal, 
iron and oil; sheltering in its bosom that fair and fertile val
ley made desolate by Indian massacre, and immortalized in 

• 

the verse of one of the 1110st gifted of English poets j a region 
fascinating to the artist as well as to the historian, beautiful 
in scenery, romantic in traditions, a royal heritage, which 
Connecticut pioneers, under the terms of a charter, both 
boundless and indefinite, had begun to colonize as early as 
1753. In 1768 they came into conflict with settlers under 
the Penns, who had obtained the Indian title, and who 
claimed that they were within the bounds prescribed by the 
Charter of Charles II. Then ensued a contest for control, 
the erection of stockades, the building of forts, sieges in mid
winter, storming parties, taking of prisoners, stratagems, ruses 
and surprises, until, in 1771, the Connecticut men were left 
in quiet possession. They established a government, laid out 
townships, formed settlements, levied and collected taxes, 
passed laws for the direction of civil suits and for the pun
ishment of crimes, and maintained themselves in peace and 
prosperity, until taken under the law and protection of the 

1 Journals of Congress, Vol. I, p. 2990 
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"ancient and high-standing" colony of Connecticut, by the 
action of her General Assembly, in erecting all the territory 
from the River Delaware to a line fifteen miles west of the 
Susquehanna into a town, with all the corporate power of 
other towns of the colony, to be called Westmoreland, attach
ing it to the county of Litchfield. It was this effort on the 
part of Connecticut as a State to assert and exercise her 
sovereignty over this region that was resisted by Pennsylva
nia. Under the orders of the Government, Colonel P1uukett, 
with a force of about five hundred men, and· a train of boats 
and stores of ammunition, moved up the North Branch of the 
Susquehanna to drive off the Connecticut settlers from the 
Wyoming country. About three hundred of these met him 
at Naticoke, and repulsed him, with some loss of life on both 
sides. It was at this point that Congress intervened in the 
manner stated, and recommended to Connecticut that she 
should not introduce any new settlers to the disputed lands 
until the further order of Congress. Peace once more reigned, 
but the Articles of Confederation having been finally ratified 
by all the States, and entered upon the Journals in March, 
178I, by which Congress was invested with full authority 
and jurisdiction over controversies of this nature, Pennsylvania, 
through her Supreme Executive Council, presented in the fol
lowing November a petition respecting the dispute and prayed 
a hearing. Congress assigned the fourth Monday in June 
following for the appearance of the States, and directed notice 
to be given. On the day appointed the States appeared by 
their agents. An effort was made by Connecticut to postpone 
the proceedings until "after the termination of the present 
war," without success, and, after further objections on her 
part, which were overruled, the agents of the two States were 
directed "to appoint, by joint consent, commissioners or 

• 
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judges, to constitute a Court for hearing and determining 
the matter in question." On the 12th of August, 1782, Con
gress was informed that they had agreed upon the Hon. \Vil
liam \Vhipple, of New Hampshire, Major-General Nathaniel 
Greene, of Rhode Island, Hon. David Brearley and William 
Churchill Houston, Esq., of New Jersey, Hon. Cyrus Griffin 
and Joseph Jones, Esq., of Virginia, and Hon. John Rutledge, 
of South Carolina, any five or more of whom should consti
tute the Court. Subsequently, Mr. Thomas Nelson, of Vir
ginia, and 1\lr. \Velcome Arnold, of Rhode Island, were sub
stituted for General Greene and Mr. Rutledge. It was agreed 
that the Court should sit at Trentoa, in the following No
vember. On the 18th of that 111onth, a quorum then being 
present, the Court was organized and entered upon its work, 
with Messrs. \Vhipple, Arnold, Brearley, Houston and Griffin 
as its members. The judges were sworn before the Hon. 
Isaac Smith, one of the justices of the Supreme Court of 
New Jersey, and John Neilson, Esq., was appointed Clerk. 
The Court was in session for forty-two days. The combat 
began by a motion on the part of Connecticut that notice be 
given to the tenants in possession of the disputed lands to 
appear and defend. It was ruled that this would be outside 
of the proper construction of the Ninth Article of Confedera
tion and the terms and design of the commissions issued to 
the judges. Other dilatory motio11s were then made, all of 
which were resisted by Pennsylvania, and then evidence both 
oral and documentary was offered. Fifteen days were devoted 
to the arguments, the chief one in, behalf of Pennsylvania 
being made by James \Vilson, consuming four days, and in 
behalf of Connecticut, by William Samuel Johnson, who spoke 
for three days. The titles on both sides were regularly de
duced, by which it appeared that Connecticut claimed that 
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the northern bounds and limits of the Grant to William 
Penn interfered with and overran a portion of the western 
lands, granted to Connecticut, for the space of one degree of 
latitude throughout the whole breadth of Penn's Grant, and 
that Penn had notice of the fact at the time of taking out 

• 

his patent. Both parties claimed to have extinguished the 
Indian titles, and Connecticut showed that her settlers had 
located and improved their lands, and were in a condition to 
extend their settlements, and had done so under the sanction 
of her legislature. Pennsylvania claimed that the Connecticut 
settlers were intruders, who had violently thrust themselves 
within the undoubted boundaries of Penn's Grant, and that 
they had been aided and abetted by their State in defiance of 
law and justice; besides this, Connecticut had been silent for 
a century as to her rights before asserting them, and was 
equitably estopped; the terms of Penn's charter were distinct 
and clear, while those of the adverse grant were indistinct 
and indefinite. On December 30, 1782, the Court pronounced 
the following judgment: "We are unanimously of opinion 
that the State of Connecticut has no right to the lands in 
controversy. vVe are also unanimously of opinion that the 
jurisdiction and pre-emption of all the territory lying within 
the charter boundary of Pennsylvania, and now claimed by 
the State of Connecticut, do of right belong to the State of 
Pennsylvania." 1 

1 The mass of literature relating to the 1/ Connecticut Claims" is very great, 
but the result is admirably stated in a paper by the Hon. Henry M. Hoyt, Ex
Guvernor of Pennsylvania, read before the Historical Society of Pennsylvania, No
"ember 10, 1879, entitled .. Brief of a Title in the Seventeen Townships in the 
County of Luzerne: A Syllabus of the Controversy between Connecticut and Penn
sylvania." I have traced the matter through the Journals of Congress, Vol. VIII, 
p. 44, et seq. and the .. History of Wyoming," by Charles l't1iner, Esq., Philadel-
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, 

Fourteen years later it was discovered, from a letter writ
ten by the Hon. Cyrus Griffin, a member of the Court, and 
then a Federal Judge in the District of Virginia, that it had 
been agreed by all the Commissioners before determining the 
controversy, that the reasons for the determination sho!11d 

, 

never be given, and that the minority should concede to the 
determination as the unanimous opinion of the Court.1 The 
decision, which was the only one rendered in controversies 
between States, under the' Articles of Confederation, was acqui
esced in by Connecticut, and is pointed to exultingly by 
Bancroft as a shining example of the beneficence of the 
authority of the Union in quelling the wild strife between 
contending sovereignties. The judgment was approved by 
Congress, and constitutes the first s'ettlement of a contro-, 
versy between States by the decree of a Court established by 
the United States. 

The owners of the private right of soil under Connecti
cut felt that they were not concluded by the decision, even 
though they did not know at that time that such was. the 
view of the Court. On the 23d of January, 1784, upon the 
report of a Committee, consisting of Thomas Jefferson, Rich
ard Henry Lee and Hugh Williamson, to whom the, petition 
of Colonel Zebulon Butler and others had been referred, Con
gress resolved to institute a court for the trial of Butler's title, 
who claimed under Connecticut, and who asserted that he was 

pIli a, 1845, a work of profound original research. See also Alexander Jo11n!lton'5 
"History of Connecticut," American Commonwealth Series, pp. 275, 284. See also 
131 United States Reports, Appendix xix, by Hon. J. C. Bancroft Davis. 

1 'the letter was first produced upon the trial of Vanhorne'S Lessee v. Dor
rance, 2 DallM, p. 304 (1795), tried before Paterson, Judge of the Supreme Court of the 
United States, sitting with Peters, Judge, in April, 1795. The letter is printed in 
full 1.Jy Governor Hoyt, "Brief of a Title, &c.," p. 46. 
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disturbed by others claiming under Pennsylvania,l but pro
ceedings were subsequently suspended until the claimants 
should particularize their claims and show affirmatively that 
they were entitled to a court, for, as was pointed out, the 

-
trial of private right of soil could only be claimed by those 
who made it clear that there was a conflict between grantees 
of two or more States.2 In September the resolution institut
ing the Court was repealed, as Colonel Butler could not 
describe with sufficient certainty the tract claimed, nor name 
with particularity the private adverse claims under grants 
from Pennsylvania.3 "The Pennamite and Yankee War" then 
began. The militia of Pennsylvania was mustered to enforce 
the writs of Pennsylvania Courts, the property of the Con
necticut men was destroyed, their boundary lines were oblit
erated and their rights generally ignored, when crowding into 
the distracted region, under the leadership of Ethan Allen, 
flushed with his success as the founder of Vermont, came 
many Green Mountain Boys, in the hope of establishing a 
new State, whic~ they would force Congress and Pennsylvania 
to recognize. Affairs soon reached a crisis, in which Colouel 
John Franklin was arrested for high treason, upon a warrant 
issued by Chief Justice McKean, and the celebrated Timothy 
Pickering, once Judge of- the Admiralty in Massachusetts, 
Quartermaster-General of the Continental Army, and after-

• 

wards Secretary of State of the United States, was kidnapped 
• 

to secure his release. But Pennsylvania dissipated the clouds 
of civil war by a series of Acts dictated by a spirit of justice 
and toleration, by which the lands of actual settlers were 

• 

I 

• 

• 

J Journals of Congress, Vol. IX, pp. 30, ~r. 

I Journals of Congress, Ibid. p. 57. 
S Journals of Congress, Vol. IX, Appendix. 

I 
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confirmed to them, and the district was erected into the 
County of Luzerne. 

Other "controversies" arose, which reached various stages 
of 1evelopment, although none of them arrived at a formal 
decree, but were happily settled by the contending States. 

Pennsylvania and Virginia differed as to the famous line 
"commonly called Mason and Dixon's line," and the matter 
was brought before Congress on the 27th of December, l779. 
That body recommended peace and amity, and in the spirit 
of that recommendation the subject was withdrawn from the 
passionate debates of statesmen and the learned opinions of 
jurlges, and was consigned to the tender care of the reverend 
clergy in Virginia and learned college professors in Pen~syl
vania, aided by laymen who knew little of the exciting frays 
of politics. After some correspondence, which grew out of an 
agreement entered into at Baltimore, the Rev . .James Madison, 
the Rev. Robert Andrews, Mr. John Pag\e and Mr .. Thomas 
Lewis, on the one side, and Dr. John Ewing, David Ritten
house, John Lukens and Thpmas Hutchins, on the other, were . 
appointed Commissioners, and on the 23d of August, l784, 
reported that the line had been established and that the Ohio 
River had been reached.1 

New Jersey and Virginia also had their differences re
specti.ng a tract of land called Indiana in the territory North
west of the Ohio, but the aff~ir was settled by the deed of 
cession presented to Congress by Virginia on the lst of March, 
l784, and accepted by that body. No Court was ever conven~d, 

• 
and a motion to commit a petition presented by Colonel George 

• 

Morgan, agent for New Jersey, praying for a hearing, was 10st.2 

• 

1131 United States Reports, Appen1ix, liii, liv. 
a Journals of Congress, Vol. IX, p. 45. 

• 

• • 
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Massachusetts and New York appeared at the bar of 
Congress upon the 3d of June, 1784, upon a petition presented 

• 

by the legislature of the first-named State praying for the 
• 

appointment of a Federal Court to adjudicate a claim made by 
• • 

the latter to land lying between the rivers Merrimac and 
• 

Charles. l A day was fixed and llotice given. Massachusetts 
appeared by John Lowell and James Sullivan; New York by 
James Duane, John Jay, Robert R. Livingston, Egbert Benson 
and Walter Livingston, all of whom presented their creden
tials.2 They were directed by Congress to appoint by joint 
consent commissioners or judges, and after some delay they 
agreed upon Robert Hanson Harrison and Thomas Johnson, 
of Maryiandj' John Rutledge, of South C~rolina; George 
Wythe, William Grayson and James Monroe, of Virginia j 
George Read, of Delaware, and Isaac Smith and William Pa
terson, of New Jersey, any five of whom were to constitute a 
quorum, and Congress was empowered to fill all vacancies in 
case of refusals to serve. Harrison, Rutledge and Grayson 
declined, and their places were taken by John Sitgreaves aud 
Samuel Johnson, both of North Carolina, and William Flem
ing, of Virginia. The City of \Villiamsburg was designated as 
the place for the meeting of the Court. Mouths rolled away 
without action, and finally Congress was petitioned to require 
the attendance of a quorum and to fix a day certain. But 

• 

by a belated entry on the 8th of October, 1787, it appea~ed 
• 

that the controversy had been settled by the action of the 
States themselves 'as far back as the previoils December, 
whereupon the commissions of the Judges were revoked and 

" 

all proceedings stayed.3 

, 

, 

1 Journals of Congress, Vol. IX, p. 22I. 'Ibid. Vo1. X, pp. 9-15. 

. 
, 

\ 

, 

, 

a Ibid. Vol. X, p. 254; Ibid. yol. XI, p. 58. 
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South Carolina and Georgia contended as to their juris
dictions upon the upper waters of the Sa.vannah River at the 
confluence of the Tugaloo and Keowee, and on the 4th of 
September, 1786, John Kean, Charles Pinckney and John Bull 
appeared as agents for South Carolina, and William Houstoun, 
George Walton and "Villiam Few for Georgia. The case is 
especially interesting b~cause it presents the only instance of 
inability on the part of the State agents to agree upon the 
composition of a Court, and a consequent reference to Con
gress to strike a Court in the manner provided for in the 
Ninth Article of Confederation.1 Three persons were named 
by Congress from each of the thirteen States, and from this 
list the agents of each party alternately struck one, until the 
number was reduced to thirteen; nine were then drawn by lot 
from a box in the presence of Congress. Alexander Coutee 
Hanson, James Madison, Robert Goldsborough, James Duane, 
Philemon Dickinson, John Dir.::kinson, Thomas McKean, Egbert 
Benson. and William Pynchon were chosen .. New 'York City 
was selected as the place of meeting, but no record exists to 
show that the Court ever convened. The States settled their 
differences by a compact signed on the 28th of April, 1787, 
several articles of wnich were subsequently brought before the 
Supreme Court of the United States.2 

A triangular contest was waged between New Hampshire 
and Vermont, New York and Vermont, and Massachusetts 
and Vermont, for the control of the regioll lying between 

, 

Lake Champlail~' and the Connecticut River, which had 
been conveyed' by Wentworth, the only royal governor in 
New England, under the seal of New Hampshire, and be-

-, 

, 

, 

• 

1 Journals of Congress, Vol. XI, pp. 157-159. 
2 South Carolina v. Georgia, 93 u. :So Rep. pp. 5-6 (J876). 
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• 
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came known as the New Hampshire Grants. French, Dutch 
and English titles conflicted. In 1750 France, who had 
control of the Lake, sought to establish herself in the 
Green Mountains; New York pushed her pretensions to the 
banks of the Great River, under the proclamation of Cadwalla
der Colden, then acting as Governor, and appealed to the 
great crown lawyers of England for support j while the gran
tees under New Hampshire obtained a royal mandate that the 
governor of New York "do not, upon pain of His Majesty's 
highe5t displeasure, presnme to make any grants whatsoever 
of any part of the land described, until His Majesty's fu.rther 
pleasure shall be known conceming the same." 1 

No attention, however, was paid to this impressive warn
ing. The militia was called on to support Colden's authority: 
new grants were made and actions of ejectment continued to 
be pressed in the Courts at Albany. To these the Gre~n 
Mountain Boys, under the rugged leadership of the hero of 
Ticonderoga and Crown Point, gave no heed, but rallied at 

, Bennington and organized a convention. Here they erected a 
sign expressive of their defiance. On the very borders of the 
disputed territory, a post twenty-five feet high bore on its top 
a huge catamount';; skin, stnffed, its teeth displayed towards 
the hated province of New York. On the 15th of January, 
1777, the name of Vermont was adopted &.ud independence of 
New York. was declared. A constitution was framed, State 
officers were chosen, Thomas Chittenden was elected Governor, 
and the new order of affairs was recognized by New Hampshire. 

• • 

New York, however, was not disposed to relinquish jurisdic-
tion so readily. On the 29th of May, 1779, a letter from 

1 Bancroft's "History of the United States," Last Revision, Vol. II, p. 361 . 
• 

W. H. Carpenter and T. S. Arthnr, "History of Vermont," p. 32. 
• 

\ 

• 

, 
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Governor George Clinton was presented to Congress, accOlll
panied by other papers touching the controversy, which were 
considered in Committee of the Whole. Messrs. Ellsworth, 
Edwards, Witherspoon, Atlee and Root were directed to visit 
the inhabitants of the district and ascertain the reasons why 
they refused to continue as citizens of the States which had 
theretofore exercised jurisdiction, and it was declared that as 
Congress were in duty bound, on the one hand, to preserve 
inviolate the rights of New Yor-k and New Hampshire, so, 
on the oth;;r, they would always be careful to provide that 
the justice 1ue w ~he States did not interfere with the justice 
which I1lt~,hi; h<' (~ue to indi'.dduals.1 By September it ap-. ~ 

peared t'i:>~;;!.i: ;;,ji.in'0sities had proceeded so far as to endanger 
the intct1L'!l lY:&(.'e of the United States, and that it: was in
dispens;:,h1\;: Jor Congress to interpose for the restoration of 
quiet and good order. As the people of the New Hampshire 
grants denied all jurisdiction on the part of neighboring States, 
a ,toubt arose as to the right of Congress to intervene with
out additional authority; hence it was resolved and "most earn,· 
estly recommended" to the States of New Hampshire, Massachu
setts Bay, and New York forthwith to pass laws expresslyauthor
izing Congress to hear and determine all differences between 
them relative to their respective boundaries, in the mode pre-

• 

scribed by the Articles of Confederation, and that they also 
refer all disputes with the people of the district, and also 
authorize the deter11linatio~ of differences between the grantees 
of the respective States touching the title to lands. New 
York responded by the Act of October 21st, 1779, and New 

• 

1 Journals of Congress, Vol. V, pp. 1'17, 181. Carpenter's II History of Ver
mont," Chaps. III and V. E. H. Rcbprts' "History of New York," Vol. II. pp. 

< 
"401, 406 • 

• 

• 
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Hampshire by an Act passed in November. Massachusetts, 
having no real interest in the controversy, took no a..:~bn. 

"The people of the district" would not submit, however, but 
made various efforts to be admitted as a State. Their attitude, 
which converted the question into a political rather than a 
judicial matter, was upheld by the secret 'sympathy of New 
Jersey, Rhode Island aud Maryland, and rendered the organ
zation of a Court impossible. 1 Many futile discussions were 
held in Congress, which were participated in by the leading 
statesmen of the day, and at one time the conduct of the 
"pretended State of Vermont" was severely animadverted upon, 
and restitution required to be made to persons who had been 

• 
condemned to banishment and confiscation of property. In 
I781 Massachusetts assented to the recognition of Vermont, 
New Hampshire soon followed, and New York in 1790. On 
the 18th of February, I79I, she was admitted to the sister
hood of States, and became under the Constitution a member 
of the Federal Union. 

I 
• 

• 

SUIT AGAINST A STATE. 

A solitary instance occurs of the suit of a privite citizen 
against a State in the Courts of another State. A foreign 
attachment was issued against the Commonwealth of Virginia 
in the Court of CC}mmon Pleas of Philadelphia County at the 
suit of Simon Nathan, and a quantity of clothing, imported 
from France, belonging to that State, was attached. The dele
gates in Congress from Virginia,'conceiving this a violation of 

1 Journals of Congress, Vol. V, pp. 276, 283 j Ibid. Vol. VI, pp. 16-128 j Ibid. 
Vol. VII, pp. 129, 189, 210, 228, 231, 244, 260 j .. The Federalist," VII j 131 U. S . 

• 

Reports, Appendix Iii. 
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• 

the law of nations and an affront to the dignity of a sove
reign, applied to the Supreme Executive Council of Pennsyl
vania, by whom the Sheriff was ordered to surrender the 
goods. The counsel for the plaintiff, finding that the writ was 
suppressed, obtained a rule nisi that the Sheriff should make . 
a return. The question was elaborately argued, and after 
consideration the rule was discharged, on the ground that 
every kind of process against a sovereign was a violation of 
the law of nations, and that no ministerial officer could be 
compelled to serve or return a void writ.l 

lSimon Nathan v. Virginia, I Dallas, 77. in Noles • 

• 

• 

•• • • • • 

• 
• 
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• CHAPTER VII . 

DEFEC'l'S OF 'l'HIt OLD JUDICIAL SVS'l'ItM: INS'l'ANCItS OF JUDICIAl. FnEBLItNESS ON 

'l'HE PART OF CONGRESS. 

have now passed in review the various fields of 
controversy over which the Continental Congress, 
both before and after the adoption of the Articles 

or Confederation, exercised or attempted to exercise judicial 
control. They are few in number and limited in extent, pre
senting features which are but paltry in comparison \vith that 
boundless and richly diversified region developed and culti
vated with sud .. assiduity during the past century in the 
domain of Constitutional law. Cases of prize and capture, 
felonies and piracies on the high seas, controversies between 
States, and disputes between individuals claiming lands under 
grants from different States constitute but an insignificant 
portion of that ample and noble jurisdiction now exercised by 
the Courts of the United States. But no one can deny the 
value of the work done in those rugged fields, or ovel'-estimate 
the importance of the truths gleaned by the statesmen of the 
Revolution, in whose awakening minds the convicti('u gained 
strength that in order to preserve llarmony, establish uni
formity; and enforce obedience there was a paramount neces
sity of clothing the central government with complete control 
of all those questions which the stern logic of events had 
proved could not be safely left to the capricious and irregular 
action of the States. Conflicting regulations, the numerous 
progeny of local prejudices and narro~v views, had bred evils 

6 
• 

• 

• 

• 

• 
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which more than once combined to weaken or destroy the 
union. Fragmentary grants, imperfect delegations of power, 
timid concessions and illiberal restrictions lay like heavy fet
ters npon the limbs of the nation, impeding freedom of move
ment and crippling energies which might have been exercised 
for the public good. The vital defect in the old Congressional 
judicial system if such it could be called when so stunted 
and misshapen lay in the fact that it depended entirely npon 
State officers to enforce the judgment of the Appellate tri
bunal when it reversed the decree of a State Court. State 
Courts refused to enforce the rights of property acquired 
under its decrees, and we have seen how powerless the higher 
Court was rendered in the cases of the Szesa1Z1zah and the 
sloop Actz've. The necessity for a competent judicial power 
co-extensive with the legislative authority of the Union must 
have been sorely felt, and it only requires reference to a few 
instances, traceable through the J oumals of Congress, in order 
to arrive at the conclm,lon that in very many particulars Con
gress, both as to its legislative functi(lns and its juCi,dal 
authority, lay prostrate at the feet of the States. Although a 
priori it would be supposed that the power of punishing in
fractions of the law of nations would have been vested exclu-

• 

sively in Congress, yet we find that in August, 1779, it was 
resolved that the authorities of Pennsylvania be informed that 
any prosecution which might be directed should be carried on 
at the expense of the United States in the State Conrts. 1 

And in Sweer's case, which occurred in 1778:' counsel were 
• • 

employed by Congress to prosecute in the State Court one 
who was indicted for altering a receipt given by the vendor 

. -" 

, 

• 

1 Journ!lls of Congress, Vol. V, p. 367. 
2 I Dallas, 41. 

• 

• • 

• 
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of goods with int~nt to defraud the United States. It was 
urged before Chief Justice McKean, upon a motion in arrest of 
judgment, that" at the time of the. offense charged the United 
States were not a body corporate known in law." Although 
this assertion was disregarded by the Court, which declared 
that" from the moment of their association the United States 
necessarily became a body corporate; for there was no superior 
from whom that character could othenvise be derived," yet it 
was plain that this mock sovereign was without the power of 
self-defence except so far as assistance was extended by the 
friendly hand of a State constituting but a single member of 

• 

the Union. 1 

In November, 178r, Congress recommended to the Legis
lature.c; of the several States that they should pass laws pun
ishing infractions of the law of nations, and speedily erect 
tribunals, or clothe those already existing with power to decide , 

on what constituted such an offence, and to exrressly author-
ize suits for damages by the parties injured, or for compe~sa
tion to the United States' for damages sustained by them from 
an injury done to a foreign power by a citizen.2 

The States do not seem to have responded, but, in r784, 
De Longchamp was convicted and sentenced, in the Court of 
Oyer and Terminer of Pennsylvania, for committing a viola
tion of the law of nations by insulting M. :Marbois, tile Sec-

• 

retary of the French Legation, and for committing assault 
and battery upon hiin, the Court declaring that the law of 

• 

nations formed a part of the municipal law of Pennsylvania. 
This they enforced without the. aid of a statute.s After the 

• 
I See also Journals of Congress, Vol. IV, p. 494 j Ibid., Vol. V, p. 283. Respub-

lica v. Teischer, I Dallas, 335 (1788). 
I See Journals of Congress, Vol. VII, p. 181. 
a Respublica v. De Longchamp, I Dallas, p. I.n (1784). 
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arrest of the offender the Supreme Executive Council of Penn~ 
sylvania gave information of the fact to Congressjll a' lettf.>t', 
and requested their attention, but nothing seems to have come 

, ' , 

of the application, and it was left to the State Court to take 
the action stated.l 

' 
, 

Congress also proved incapable of enforcing judicially its 
interpretation of the crime of treason. Although upon the 
24th of June, 1776, after independence had been resolved 
upon, the tenns allegiance and treason had been defined, 
the latter consisting in "levying war against any of the 
colonies, or being adherent to the King of Great Britain or 
enemies of the said colonies, giving to .him or them aid or 
comfort," yet it was found to be necessary to recommend to 
the legislatures of the colonies that they should pass laws 
for punishing persons "provably attainted of open deed by 
people of their condition." 

Pennsylvania acted promptly, and under her laws we find 
several instances of persons convicted in the year 1778.2 

Although the power to establish and regulate Post~Offices 
throughout the United States had been vested in Congress by 
the Articles of Confederation, and an Ordinance of October, 

, 

1782, imposed penalties for official misdemeanors, which were 
. made recoverable by action of debt in the name of the Post
master-General in the State where the offence was committed, 
yet Congress had no power to exact obedience or punish dis-

, obedience by pecuniary mulcts or othenvise, but these were solely 
dependent upon: the laws and tribunals of the several States. 
In fine, whenever it became necessary to secnre the interests· 

, 

1 Journals of Congress. Vol. IX. Committee of the States, p. 2. 

2 Respublica v. Molder. Id. v. l\lolin, Id. v. Carlisle. Id. v. Roberts, I Dallas, pp. 

• ',33-40 . 
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missions bore date on the same day according to their respec
tive ages. 

The Court was empowered to appoint a clerk, and his 
oath of office was prescribed. The oath of the Justices of the 
Supreme Court was directed to be that they would "adminis
ter justice without respect to persons, and do equal right to 
the poor and to the rich," and that they would faithfully 
and impartially perform all the duties incumbent ·npon 
them, according to the best of their abilities and under
standing, agreeably to the Constitution and Laws of the 
United States. 

It was provided that the Supreme Court should have 
exclusive jurisdiction of all controversies of a civil nature 
where a State is a party, except between a State and its citi
zens; and except also between a State and citizens of other 
States, or aliens, in which latter case it shall have original, 
but not exclusive jurisdiction; and shall have exclusively 
all such jurisdiction of suits or proceedings against ambassa
dors or other public luinisters or their domestic servants, as 
a court of law can have or exercise consistently with the law 
of nations; and original, but not exclusive jurisdiction, of all 
suits brought by ambassadors or other public ministers, or in 
which a Consul or Vice-Consul shall be a party. 

It was expressly provided that the trial of issues In fact 
ill the Supreme Court, in all actions at law against citizens 
of the United States, should be by jury. 

The appellate jurisdiction of the Supreme Court from the 
Circuit Courts and Courts of the several States was specially 
provided for in the famous 25th Section, and power was given 
to issue writs of prohibition to the District Courts when pro
ceeding as Courts. of Admiralty and maritime jurisdiction, and 
writs of mandamus in cases warranted by the principles and 

• 

• 
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usages of law to any Courts appointed or persons holding 
office under the authority of the United States. 

The Supreme Court was not to issue execution in cases 
removed before them by writs of error, but was directed to 
send a special mandate to the Circuit Court to award execu
tion thereupon. 

The remaining provisions of the Bill related to the division 
of the United States into thirteen districts, and three circuits; 
the establishment of a District Court in each District, and 
provisions for the holding of special District Courts. The 
Circuit Courts were to consist of any two Justices of the Su
preme Court and the District Judge of such District, any two 
of whom were to constitute a quorum, provided that no Dis
trict Judge should give a vote in any case of appeal from his 

• 

own decision, but might assign the reasons in support of it. 
The jurisdiction of the District and Circuit Courts were then 
regulated and distributed, and special provisions made as to 
matters of practice; the entry of special bail; the production 
of books and writings; the granting of new trials; the award
ing of executions; the finality of decrees; the regulation of 
r.:.)peals and writs of error; the appointment of Marshals; tIle 
default of his deputies; the regulation of trials in cases punish
able by death; the drawing of juries; the mode of proof; the 
taking of depositions de bene esse. Finally it was provided 
that parties in all Courts of the United States might person
ally plead and manage their own causes, or by the assistance 
of such counselor attorneys at law as by the rules of the 
said Court should be permitted to practice therein. An attor
ney for the United States was to be appointed in each Dis
trict, and an Attorney-General for the United States whose 
duty it should be to prosecute and conduct all suits in the 

. Supreme Court in which the United States should be con-
. , ! 

• 

• 

• 
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cerlled, and to give his advice and opinion upon questions of 
law when required by the President, or wheu requested by 
the heads of any of the Departments touching any matters 
that may concern their Departments. l 

Such were the leading features of the first Judiciary Act 
of the United States, and it only remained for the President 
to appoint, and the Senate to confirm, judges to fill the posi
tions which had been created in order to organize the judicial 
department of the Government. 

I St'e .. Laws of the United States of America" (Phila. 1796), Vol. I, pp. 47-75 . 
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ink was still wet upon the signature of the Presi
dent to the Judiciary Act when he sent to the Senate 
the following names: for Chief Justice, John Jay; 

for Associate Justices, John Rntledge, James Wilson, William 
Cushing, Robert H. Harrison and John Blair. On the 26th 
of September the appointments were confirmed. In the order 
of date of commissions as actually issued, Wilson was post
poned to Rutledge, Cushing and Harrison. 

At the same time Edmund Randolph was appointed 
Attorney-Genera1. 

The motives which governed Washington in 
these selections are visible in his correspondence. 
nephew, Bushrod Washington, he wrote: 

making 
To his 

" My political conduct in nominations, even if I were uninfluenced by 
principle, must be exceedingly circumspect and proof against just criticism; 
for the eyes of Argus are npon me, and no slip will pass unnoticed that 
can be improved into a supposed partiality for friends or relatives. It l 

• 

I Letter date,} 27 July, 

1~8 

Ii&), Sparks' "'Vritillgs of'Vashingtoll," Yo1. X, p. 24. 

• 
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To Madison, a few days later, he expressed the utmost 
solicitude for drawing the first characters of the Union into 
the judiciary ~nd his regret that Edmund Pendleton was too 
old to be appointed to the Supreme" Court. For Randolph ill 
the character of Attorney-General he declared a preference to 
any person with whom he was acquainted of not superior 
abilities, from habits of intimacy with him.! 

To the Judges themselves he addressed letters, stating 
that he considered the judicial system as the chief pillar 
upon which our National Government must rest; that he had 
thought it his duty to nominate for the high offices in that 
department such men as he conceived would give dignity and 
lustre to our national character, and he flattered himself that the 
love which they had to their country, and a desire to promote 
the general happiness, would lead them to a ready acceptance 
of the commissions enclosed, which were accompanied by a 
copy of the Judiciary Act.2 To Jay be wrote ill the warmest 
terms, conveying the singular pleasure with which he ad
dressed him as Chief Justice, and confessing that in nomi
nating him he not only acted in conformity to his best 
judgment, but did a grateful thing to the good citizens of 
the United States. He begged him not to hesitate a moment 
ill bringing into action the talents, knowledge and integrity 
which were so necessary to be exercised at the head of that 

• 

department which must be considered as the keystone of our 
political fabric.3 

Weare assured by his son that Jay preferred the Chief 
.T usticeship to the various offices tendered him, as the sphere 

26. 
1 Letter, loth August, 1789, Sparks' "Writings of Washington," Vol. X, p. 

2 Lettel" to the Judges, September 30th, 1789, Ibid. p. 35. 
I Letter to Jay, 5th October, 1789, Ibid. p. 35. 

" 
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in which for the future his talents could be 1110st usefully 
exerted. l At that time he was acting as Secretary for For
eign Affairs. He was but little more than forty-four years 

• 
of age, almost six feet in height, of thin but well-fonned 
person, of colorless complexion, with black, or, as some say, 
blue, penetrating eyes, aquiline nose and pointed chin. His --
hair was usually drawn back from his forehead, tied behind 
and lightly powdered. His manners were gentle and llnas
suming.2 He was neither a brilliant advocate nor a pro
foundly learned lawyer nor a master of the technique of 
practice. His public au ties had been too exacting to permit 
him to labor in the forum. He was rather a statesman and 
a jurist than a pleader of causes. But his character was "a 
jewel in the sacred treasures of national reputation, and when 
the spotless ermine of the judicial robe fell upon him; it 
touched nothing 110t as spotless as itself.":1 

He was judicious and prudent, rather than emotional, 
retired in disposition, dignified, self-controlled, conscientious, 
just and wise, remarkable, as his friend, Lindley Murray, 
wrote, for strong reasoning powers, comprehensive views, in
defatigable industry and uncommon firmness of mind. J udg
ment, discriminative, penetrating, was the characteristic of 
his understanding. If over his ot1ler faculties imagination 
had presided, the compass of his thon~11t would have been 
enlarged, and grace and flexibility been illlparted to his mind.4 

He wrote at all times with great clearness and force, and occa-
• 

I William Jay, II Life and Writings of Jol111 Jay," New York, 1833, Vol. I, p. 2i5. 
'Sullh'an's II Letters on Public Characters, JJ p. 59. 
B'Vebster's Speech in the City of New York, March 10, 1831. , 
"Villiam Jay, II Life of John Jay;" Henry Flanders, "Lives and Times of 

Chief Justices," Vol. I, p. 429; George Penew, "John Jay," in "American States· 

men" Series . 

, 

" 
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sionally with extreme elegance of expression. Of the gifts of 
the orator he had none. His paternal ancestors were French 
Huguenots, who had been driven from their native lund by 
the fury of persecution which followed the revocation of the 
Edict of Nantes. In time they found their way to South 
Carolina, but subsequently, on account of the climate, thought 
it advisable to go to New York. There, on the 12th of De
cember, 1745, John Jay was born, the eighth of a family of 
ten children. His mother was of Dutch extraction. After a 
preliminary course at a grammar school, and instruction from 
a private tutor, he entered Columbia (then King's) College, 
and after graduation pursued the study of the law in the 
office of Benjamin Kissam. After his admission to the bar 
he was successful in obtaining practice, but before he had an 
opportunity of becoming distinguished in his profession was 
drawn into the vortex of politics. 

Notwithstanding his youth, fIe became one of the most 
active and influential spirits of the early Revolutionary pe
riod. In 1774 he was sent as a delegate to the First Conti
nental Congress, which assembled at the Hall of the Carpen
ters' Company in Philadelphia, and found himself, with the 
single exception of Edward Rutledge, the youngest member 
of that august body. With none of the headlong impetuosity 
or fiery zeal of Henry, Rutledge and Adams, he prudently 
abstained from the vain effort to compete \dth those splendid 
orators j but he won world-wide renown as the author of the 
Address to the People of Great Britain, a paper which drew 
forth the encomiums of the Earl of Chatham by its able and 
dignified statement of the rights, and glowing portrayal of 
the wrongs of the Colonies. He also served as a member of 
the Committee of Correspondence, and is supposed to have 
written the reply to the Boston Address, in which he opposed 

• 
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the project of non-intercourse. He wrote also the Address to 
the People of Canada, and, at the request of his father-in-law, 
Governor William Livingston, of New Jersey, an Address to 
the Inhabitants of Ireland. He continued to serve as a mem
ber of Congress until his recall in J\Iay, 1776, to assist ill 
framing a government for New York, and thus narrowly 
missed the imlllortality which glorifies the names of the 
Signers of the Declaration of Independence. In his own State 
he prepared a BiB of Rights, and took a leading part in 
framing the Constitution; in fact, it is claimed that he was 
its author. He acted as a member of the Council of Safety, 
and was appointed Chief-Justice of New York in September, 
1776, an office which he held until December, 1778, when 
he was again sent to Congress, where he presided over its 
deliberations as the successor of Henry Laurens. He tlien 
entered upon the wider theatre of diplomacy. He was sent 
to Spain to negotiate a loaft of two millions of dollars and 
the freedom of the Mississippi. With Franklin, Adams and 
Laurens he negotiated the Treaty of Peace, and, retnming to 
New York, was appointed by Congress Secretary of Foreign 
Affairs. In October, 1786, he drew up an elaborate report on 
the relations between the United States and Great Britain . 

• 

Although not a member of the Federal Convention, he took 
a leading part in the advocacy of the new government, con
tributing five numbers to "The Federalist," and a pamphlet and 
eloquent Address to the People of the State of New York on 
the subject of the Constitution. He favored the national 
idea. In 1785 he had written: "It is my first wish to see 
the United States assume and merit the character of one 
great nation, whose territory is divided into different States 
merely for more convenient government, and the more easy 
and prompt administration of justice, just as our several 

• 

, 
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States are divided into counties and townships for the like 
purposes." Ripe in experience, and thoroughly tried in many 
responsible and conspicuous positions, in all of which he had 
conducted himself with lofty disinterestedness and unyielding 
integrity, his calmness of temperament, accuracy of judg
ment, unblemished character and sound views upon public 
questions commended him to the sagacious choice of \Vash
illgton as the publicist and jurist best fitted to eleyate and 
adorn the judiciary of the nation and to preside over the de
liberations of its supreme tribunal. 

The Associate Justices were also men of national reputa
tion. John Rutledge was the son of Dr. John Rutledge, who, 
with his brother Andrew, both natives of Ireland, settled in 
Charleston, South Carolina, where, in the year 1739, the fu
ture Associate and Chief-Justice of the United States was 
bortl. The historian, Dr. Ramsay, says: "In the friendly 
competitions of the States for the comparative merits of their 
respective statesmen and orators, while Massachusetts boasts 
of her John Adams, Connecticut of her Ellsworth, New York of 
her Jay, Pennsylvania of her 'Nilson, Delaware of her Bayard, 
Virginia of her Henry, South Carolina rests her claim 011 the 
talents and eloquence of John Rutledge." After an excellent 
classical education, Rutledge entered as a law student in the 
Temple, in London, and proceeding barrister, came out to 
Charleston, and began the active work of the profession in 
1761. In his first cause an action for breach of promise of 
marriage· his eloquence astonished all who heard him. His 
business became large, and he at once took rank among the 
able members of the bar. With Gadsden and Lynch, he was 
sent to the Congress at New York in 1765, and his bold 
denunciation. of the Stamp Act filled with wonder the mem
bers of distant provinces. He returned to the bar, and for 
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• 

ten years deyoted himself exc1ush'ely to practice. In 1774 

he became a member of the First Continental Congress, 
• 

and Patrick Henry called him the foremost orator of that 
body. He remained in this branch of public service for two 
years, and was then elected President and Commander-in-Chief 
of his llath'e State. Thenceforth his duties were executive. 
The following anecdote is quoted as a sample of the spirit 
with which he acted. He wrote to General Moultrie, who 
commanded Sulli\'an's Island, in the harbor of Charleston, this 
laconic note: "General Lee wishes you to evacuate the fort. 
You will not without an order fro111 me. I would sooner cut 
off my hand than write one." In I 778 he became the Go\'
ernor of the State under the new Constitution, and made 
great exertions to repel the British invasions, to defend 
Charleston in the year 1 779-S0! to procure the aid of Con-

o 

gress and of the adjacent States, and to revive the suspended 
legislative and judicial powers of the State. His genius for 
organizing was superb. In 1782 he was again sent to Con
gress. The next year he was appointed Minister Plenipoten
tiary to Holland, but declined the office. He was then elected 
a Judge of the Court of Chancery in his own State, and his 
duties, from this time forth, were almost exclusively judicial. 
His legal learning is said to have been great. He was line 
of the most active of the Southern members of the Federal 
Convention, and exerted himself strenuously to induce his 
countrymen to ratify the Constitution. These services consti
tuted his brief of title to the confidence which led \Vashing
tOll to place his name next to Jay's in the list of appoint
ments to the Federal judiciary. 

vVilliam Cushing, who was the first representative of 
New England upon the bench of the Supreme ~ourt was a 
man of good stature, erect, graceful, and dignified, of fair COlll-
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plexion, blue eyes, and enormous nose; in dress adhering to the 
style of the Revolution, wearing a three-cornered hat, wig, and 
small clothes, with buckles in his shoes, a gentleman of the old 
school, affable and courteous; in politics a Federalist of the 
\Vashington type. He was born at Scituate, in Massachu
setts, on the 1st of !\larch, 1732. His father was a member 
of the Supreme Court of the State, and was one of the Judges 
who presided at the trial of the British soldiers for the mas
sacre of citizens ill the streets of Boston on the 5th of March, 
1770. The son was a graduate of Harvard, which afterwards 
conferred on him the degree of LL.D. He pursued his pro
fessional studies under the direction of Jeremiah Gridley, and 
at an early age was appointed a judge of probate. He suc
ceeded his father as a Judge of the Supreme Judicial Court, 
and, at the outbreak of the Revolution, alone of all those high 
in office supported the rights of his country. At town meet
ings he was an eloquent and invincible speaker. He became 
the first Chief Justice of Massachusetts under the Constitu
tion of 1780, an office which he held at the time of his pro
motion to the Supreme Court of the United States. His 
mental characteristics were eminently judicial. . 

Robert Hanson Harrison, though almost unknown to the 
• 

present generation, was a special favorite of Washington, 
• 

owing to the close and confidential relation he sustained to 
his chief during the war of the Revo1ution. He was born in 
Charles County, Maryland, in 1745, and was the son of 
Richard Harrison and Dorothy, daughter of Robert Hanson. 
He was bred to the law, but at the age of thirty-one preferred 

• 

to leave his clientage for the service of his country. On the 
16th of May, 1776, he succeeded Joseph Reed as Secretary to 
General Washington, with the rank of Lieutenant-Colonel, and 
remained a member of the military family of the C01l1mander-

10 
• 

• 

• 



• 

-
, 

, 

146 THE SUPREME COURT OF THE UNITED STATES. 

in-Chief until the spling of 1781. He is described in one of 
the letters of the General as "sensible, clear, and perfectly 
confidential." He was appointed by Congress a member of 
the Board of \Var, but dedined the position. He participated 
in the Battle of Long Island, the operations near \Vhite 
Plains, the action at Chatterton's Hill and the Battle of 
Brandywine. He also served as a C011lmissioner for the ex
change of prisoners. In March, 1781, he was appointed Chief 
Judge of the General Court of 1\Iary1and, an office which he 
held when, in the balloting for a first Vice-President in the 
electoral college, he received the six yotes of his nath-e State. 
Five days after his confirmation as an Associate Justice of 
the Supreme Court of the United States he was unanimously 
chosen Chancellor of }Ju;ovland. He hesitated for some time 

• 

before making a choice between the t'l':O positions, but finally 
determined in favor of the 1 atti::"r. In a letter, da~d ?5tt~ 

November, 1789, \Vashington acknowledged the return of the 
commission, but finding that one of the reasons that induced 
him to decline the appointment was an objection to the J udi
ciary Act, suggested that such a change in the system was 
contemplated as would permit him to pay as much attention 
to his private affairs as his present station, and declared that 
he thougllt it proper to return his commission, not for the 
sake of urging him to accept it contrary to his interests or 
convenience, but with a' view of· giving him a further oppor
tunity of informing himself as to the nature and probability 
of the change alluded to.' In the end he again declined, pre
ferring the State office. He died, however, in the following 
April at his seat on the Potomac, near Port Tobacco, in the 

I Letter of Washington to Harrison, Nov. 25th, 1789. Sparks'" Writings of 

\Vashington," Vol. X, p. 52. 

• 
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forty-fifth year of his age, and Washington wrote to Lafayette: 
"Poor Colonel Harrison, who was appointed one of the Asso
ciate Judges of the Supreme Court and declined, is lately 
dead." I 

James Wilson was in some respects the ablest member of 
the first Su preme Court. He stood in the very foremost 
rank at the bar, and though he had been called upon 011 fre
quent occasions to discharge public duties, yet as they were 
all performed in the city of Philadelphia during the sessions 
of Congress, and the Federal and State Conventions, he was 
able to devote himself to an important and varied practice, 
without suffering as others did from a long absence from 
home. His attainments in the law were such as to lead the 
King of France to commission him as Avocat gelleral de fa 
Nation Frallfaise a Pkiladelpkie, and bestow upon him the 
sum of ten thousand livres j while Washington, passing by 
the Wythes and Pelldletons of Virginia, selected him as the 
preceptor of his nephew, Bushrod Washhlgton.2 There is evi
dence that he was thought of by his friends as likely to be 
called upon to fill the highest judicial position in the natioll.3 

I Letter of 3d June, 1790. Sparks' cI'Vritings of Washington," Vol. X, p. 250. 
2The writer is in possession of the original of the following note: "Philada., 

March 22, 1782. I promise to pay James Wilson Esq: nr order on demand one 
hundred guineas, his fee for receiving my nephew, Bushro(l Washington, as a Studcnt 
of Law in his office. G. Washington." Endorsed: "Receh'ed 23 July, 1782, froUl 
his Excellency, General Washington, one hundred guineas in full of the within note. 
James Wilson." Endorsed in handwIiting of Washington: "Rect. No. 135 James 
Wilson Esq., 100 Guineas, 23 July, 1782." 

BIn a letter of General Anthony Wayne to Wilson, dated the 20th of May, 1789, 
he congratulates him upon the adoption and organization of the Federal Constitu
tion-~" a business in which you took so early, so conspicuous and so effectual a 
part, and permit me to and that it was to a display of the perfect knowledge you 
entertaine(l and the plain elucidation you gave of the component parts of that 
system. which caused it to be approved by the Convention of Pennsylvania, it 
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It is not known whether "Vilson himself ever raised his 
eyes to the first place; certain it is that he did not permit dis
appointment to sour him. He accepted the position tendered 
with great cheerfulness, and, on the 5th of October, appeared 
before the 1\Iayor of Philadelphia and voluntarily took tIle 
oath of office prescribed by the Judiciary Act.} His education 
and public experience had fully prepared him for the post. 
He was a native of Scotland, and had studied at Glasgow, St. 
Andrew's, and Edinburgh, under Dr. Blair, in Rhetoric, and 
in !763, at the age of twenty-one years, had emigrated to 
New York, and in 1766 arrived in Philadelphia. His attain
ments in the classics were remarkable; the student of his 
literary remains cannot fail to be impressed by the evidence 

being the first that met, and the first in consequence ill the Union an(l perhaps 
its present operation may justly be attrihuted to the happy Ilinlill/[ of the scale 
in that State. 1 therefore hope and trust that I may with propriety venture to 
congratulate you upon an appointment, so generally acknowledged, due to your 
professional and other merits, i.e., the Chid jllstic('slliP of the United States of 
America." The original of this letter, which has never been published, is in the 
possession of Thos. H. Montgomery, Esq., of Philadelphia, who received it from 
the grand-daughter of J ndge Wilson. The latter part of it is characteristic and in
teresting. After winning Wilson's goocl will by this not carefully concealed flattery, 
he recommends a friend for office, and then asks that 'Vilson use his best interest 
to securt! for himself .. an appointment in the Southern Department similar to that 
which General St. Clair enjoys to the Westward ntHl to which I have some claims 
as well from my past un rewarded services. as from the knowledge 1 have of the 
country and of the Creeks, Choctaws and other nations of Indians whom I have 
more than once defeated in the field, and afterwards concluded a treaty of peace, 
honorable and advantageous to this country and satisfactory to them, which may' 
be seen among the papers of Congress amI those of his Excellency, the President 
of the United States of America." Little did Wayne at the time dream that he 
would be sent into the West to retrieve the defeats which overwhelmed St. Clair, 
and that victory would crown him on the banks of the Miami. 

1 Original certificate under the hand and seal of the Mayor of Philadelphia, 
in the possession of the grand-daughter of Judge Wilson. I have 110t been able 
to fillli any other record of the manner in which the Chief Justice and remaining 
Associates were sworn. It lIIay be that they all pursued n similar course . 
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of his familiarity with the history and philosophy of Greece 
und Rome. For a short time he was a tutor in the College 
of Philadelphia. He subseqnently studied law in the office 
of John Dickinson, and after some years of practice at Read
ing, Carlisle and Annapolis, came to Philadelphia, and was 
admitted to the bar of that city in December, 177S. His 
political experience was great. An ardent advocate of Ameri
can Independence, he was for six years a member of Con
gress, though not continuously, and was concerned in all the 
measures of government both during and after the war. He 
was one of the signers of the Declaration. In the principles 
of finance and constitutional law as it then existed he was 
particularly learned. As an orator he held high rank both 
as an advocate and a parliamentary debater. He was one of 
the ablest and most active of the members of the Federal 
COllvention, and his speeches in the Convention of Pennsyl
vania, called to adopt or reject the new Constitution will 
compare favorably as luminous expositions of the work he 

• 

had helped to perform, with any of the arguments in its 
favor to be found reported in Elliott's Debates. He was a 
man of large and powerful frame, with an open, honest face, 
with bright blue eyes beaming mildly fro111 behind a pair of 
heavy silver-rimmed spectacles; his mouth was large and 

• expreSSl ve. 
John Blair, the last in commission of the Associate Jus

tices, was of slight frame, but with an astonishing breadth of 
brow, particularly between the eyes, which were brown in 
color, surmounted by a bald forehead fringed with scanty 
locks of red hair, which fell over his ears. His lower lip 
protruded in a singular way, like the bill of a bird. He was 
born ill the City of Williamsburg, Virginia, in 1732, and was 
educated at William and Mary College. His family was one 



• 
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of fortune and powerful connections. Bred to the bar, he 
studied in the Temple and became a barrister; on his 
return he settled in his native city, where he acquired a con
siderable share of the current legal business. In 1766 he 
became a member of the House of Burgesses, and ten years 
later was one of the committee of the Convention which drew 

• 

up a plan for the government of the State. In 1779 he was 
made Chief Justice of the General Court, and on the death of 
Judge Nicholas was appointed a member of the High Court 
of Chancery, and by virtue of both stations was a Judge of 
the first Court of Appeals. He served as a member of the 
Federal Convention, as well as of his State Convention; and 
though not aggressive in his advocacy, was a firm supporter 
of the Constitution. He was regarded by his contemporaries 
as an able man, amiable in disposition, blameless and pious, 
possessed of great benevolence and goodness of heart. 

On the first Monday of February, being the first day of 
the month, I790, in the City of New York, then the seat of 
the National Government, Chief Justice Jay and Justices 

• 

Cushing and WilSOll appeared in the Court room which had 
been provided at the Exchange. John McKesson acted as 
clerk. No quorum being present, the Court adjourned to the 
following day, when, Justice Blair having arrived, with Edmund 
Randolph, the first Attorney-General, the Court was fonnally 
opened in the presence of the Chief Justice and other judges 
of the Supreme Court of New York, the HOll. James Duane, 
United States District Judge~ the Mayor and Re~order of New 
York City, the Marshal of the District, the Sheriff and other 
officers, and a great number of the gentlemen of the bar. 1 

1 Gazette of the United Stales, Pcb. 3, I 790, No. Lxxx\'. New York letter 
dated Feb. 4th, in the l'ennsylvania Journal and 'Veekly Ad\'crtiser, Pebruary 

la, 'i90 . 

, 
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The J tiry from the District Court was also in attendance, 
, 

many members of Cc.ngress and a number' of respectable citi-
zens. l Proclamation was made, and the commissions of the 
Judges and of the Attorney-General were read and published. 
Richard Wenman was appointed cryer.2 The next day John 
Tucker, E~q., of Boston, was appointed Clerk, and it 'Nas 
ordered that he reside and keep his Office at the seat of the 
National Government, and that he do not practice either as 
counsellor or attorney so long as he acted as Clerk.:! 

After oath had been administered and a bond approved, 
the Court adjounled for the day. In the evening the Grand 
Jury for the United States, in the district, gave" a very ele
gant entertainment" in honor of the Court at Francis' Tavern 
in Courtlandt Street. "The liberality displayed on this occasion 
und the good order and harmony which presided gave partic
ular satisfaction to the respectable guests." 4 

The next morning Elias Boudinot, of New Jersey, Thomas 
Hartley, of Pennsylvania, and Richard Harrison, of New 

• 

York, were severally sworn as by. law required, and were ad-

• 

I Pennsylvania Packet and Daily Advertiser, Feb. 6, 1790. 

2 Minutes or the Supreme Court of the United States. 

8 Minutes of the Supreme Court. . Mr. Tucker was selected by Jay; his char
acter is stated to have 'been most exemplary. WitHam Jay, "Life of John Jay," 
Vol. II, p. 201. 

• 

C Letter dated Feby. 10, 1790. Gazette of the United States. A ner dinner the 
followkg toasts were drunk: The President of the United States; Tile Vice-t'resident: 
The National Judiciary; The Senate of the United States; The Speaker an'" House 
, 

of Representatives; Tht: late 'National Convention; The Constitution of our Country, 
.. May it Prove the Solid Fabrick of American Liberty, Prosperity and Glory; The 

, 

Memory of the Heroes who Fell in Defence of the Liberties of America; His Most 
Christian Majesty and the l'eople of France; TheConvenUon of Rhode Island, . 
May their ,Wisdom and Integrity SOOI1 introduce our Stray Sister to her Station in . 
the Happy national Family of America. . 

, 
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mitted as counsellors, their names being enrolled upon parch
ment.I 

After a few moments of quiet consultation, the Judges 
adopted Rules, by which it was declared and established that 
the Seal of the Court shall be the arms of the United States, 
engraved on a piece of stGel of the size of a dollar, with 
these words in the margin: ,. ·rhe Seal of the Supreme Court 
of the United States,"· and that the seals of the Circuit 
Courts shall be the anns of the United States, engraven on 
circular pieces of silver of the si~e of a half dollar, with these 
words in the margin, in the upper part: "The Seal of the 
Circuit Court," and in the lower part the name of the district 
for which' it is intended. It was further ordered that it should 
be requisite to the admission of attonleys and counselors to 
practice in this Court that they shall have been such for 
three years past ill the Supreme Court of the State to which 
they respectively belong, and that their' private and profes
sional character shall appear to be 11 fair." It' was also or
dered that counselors should not practice as attorneys; nor 
attorneys as counselors, and that they should be sworn to 
demean themselves as officers of the Court agreeably and ac
cording to law, and that they would support the Constitution 
of the United States. It was also ordered that all process of 

• • 

the Court should be in the name of the President of the 
United 'States. Thereupon the Court ~.djourned to the first 

• • 

Monday of August following, as fixed by law.2 

Not a single litigant had appeared at their bar. The· 
• 

silence had been unbroken by the voice of counsel in argu-
ment. The table was' imburdened by the weight of learned 

• 

1 Minutes of the Supreme Court. Parchment roll in the Office of the Clerk of 
~~' the Supreme Court. 

• 

2 Minutes of the S .. preme Court. 

• 

• 

• 

• 
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briefs. No papers were on file with the Clerk. Not a single 
decision, even in embryo, existed. The Judges were there; 

• 

but of business there was none. 
Not one of the spectators of that hour, though gifted 

with the eagle eyes of prophecy, could have foreseen that out 
of that modest assemblage of gentlemen, unheard of and un
thought of among the tribunals of the earth, a Court without 

• 

a docket, without a record, without a writ, of unknown and 
untried powers, and of undetermined jurisdiction, there would 
be developed, in the space of a single century, a Court of 
which the ancient world could present no model, and the 
modem boast no parallel; a Court whose decrees, woven like 
threads of gold. into the priceless and imperishable fabric of 
our Constitutional jurisprudence, would bind in the bonds of 
love, l~berty and law the members of our great Republic. 
Nor could they have foreseen that the tables of Congress 
would groan beneath the weight of petitions from all parts of 
the country inviting that body to devise some means for the 
relief. of that overburdened tribunal whose litigants are· now 
doomed to stand iu line for a space of more than three years 
before they have a chance to be heard. 

• 
James Iredell was appointed on the day upon which the 

Court rose in the place of Harrison, his commission being dated 
Febraary 10, 7.790. He was born at Lewes, England, October 
5, 1751, (N. S.), and was of Irish extraction .. Tradition says 

• 

that the family name was originally Ireton, and that they 
were collateral descendants of the son-in-law of Cromwell; and 

• 

that when at the Restoration the body of the great Protector 
was dug up and exposed upon the gibbet at Tybunl, pru-

• 

dence dictated a change' of name so as to es~ape the fury of 
the. royalists.1 However that might be, there was no trace of 

• 
• 

IM.:Ree, "Life and Correspondence of James Iredell," Vol. I, p. T • 

• 

• • 
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ancestral pnsillanimity in the judge: he was ever bold and 
outspoken in speech and courageous in conduct. At the age 
of seventeen he arrived in Boston, and was deputed by the 
commissioners for managing the royal customs to act as comp
troller at Edenton, North Carolina, where, soon after his ar
rival, he entered on the study of the law, under the direction 
of Samuel Johnston. For six years he prepared all the ac
counts, returns and exhibits, and kept the books of the Custom 
House. For an uncle, who residen in England, he sold and 
leased lands, Ct)Uected tents and fees, remitted by bills of ex
change and C\ir~}_-es Gf' t'Orn and pork.1 In this way he ac
quired a tJYi\\~~~f,h. ;:;::-!1'iwledge of Lusiness, while devoting all 
his leisure i!;orl!.e~n.b ~\) the law. He was admitted to the bar 
in 1770, an.rJ. 8~t"\\'ly hat steadily forced his way to leadership. 
He became ':1 lh::~uty to the Attorney-General, and all active 
political writer upon the topics of tbe day. In 1777 he was 
eleC:l"o. to the bench of the District Court, but held his office 
only a year.2 During that time he delivered addresses to 
grand juries which were published by request as.,a means of 
invigorating the timid, rousing the indifferent, reclaiming the 
disaffected and calling the united strength of the people to the 
support of the American cause. -Shortly after this he became 

• 

Attorney-General, and later a· Councillor of State. In the 
famous State tri:~ls at Warrenton he bore a conspicuous part, 
and his a.·gument, sustaini~gthe power of a Court to declare 
an act of the legislature void because of an infringement of 

• 

the Constitution, was a splendid instance of his bold and origi-
nal methods of reasoning, and his power of illustration and 
statement. About this' time the State was convulsed by the 

. contest over the ratification of the Constitution, and Iredell's 

.. . 

• 

• • 

, 

I McRee, "Life and Correspondence ~!' James Iredell," Vol. I., p. 54. 
2 Ibid., p. 367 • 
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"Reply to the Objections of George Mason," raised him ill 
the opinion of competent judges to the position of the ablest 
legal reasoner in the State. No one contributed more than 
he to hring about the amazing change in the sentiments of 
the people which was evinced at the final election.1 Mr. Ire
dell had just completed his labors as commissioner to revise 
the laws of his adopted State, when he was appointed to the 
vacant position in the Supreme Court of the United States. 
This appohltment was made without any solicitation upon his 
part. He had been led to think that he would be made Dis
trict Judge for North Carolina, and when the higher dignity 
was tendered, i.t was to him a matter of agreeable surprise. 
It is said that Washington derived his conviction of Iredell's 
merit from a perusal of the debates. in the North. Carolina 
Convention and the famous Reply to George Mason's Objec
tions.2 His confirmation by the Senate was unanimous, and 
Pierce Butler in a graceful letter congratulated the States that 

• 

they would no' longer be deprived of his aid and the benefit 
of his abilities. 

The first Bervice performed by the Judges was upon Cir
cuit. The Chief Justice and his associate, Cushing, with 
Duane, the District Judge, held the first Circuit Court, for 
the Eastern Circuit, in New York City, upon April 3, 1790. 
Jay delivered an elaborate charge to the Grand Jury, in which . , . 

he inculcated the principles cf morality and advised submis-
sion to Constitutional authority. Wilson and Blair went upon 
the Mid~le Circuit, while the Southern Circuit was attenci:ed by 
Ratledge and IredelP It was expected that the Judges would 

1 Letter of Chas. Johnson (Spf!aker of the Senate), to Iredell, Nov. 23, 1789 . 
• 

McRee's "Life of Iredell." Vol. n, p. 273. 
I Ibid., Vol. II, p. 279. 
a The' Eastem Circuit embraced the Districts of New Hampshire. Massachu- ' 

• 

• 
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, 

take these in rotation.1 In· traveling through New England 
• • 

Jay declined every invitation of his friends to lodge with 
• 

them, preferring to go to public houses. To one he wrote: 
"As a man, and as your friend, I should be happy in accept
ing your invitation, but, as a judge, I have my doubts they 
will occur to you without details." At New Haven he was 
met by a body of the citizens who escorted him as far as his 
inn. Boston was lavish of her civilities. Harvard University 
conferred upon him the degree of Doctor of Laws j Portsmouth 
honored him with a public entry, and on his q,eparture at
tended him some distance on his j0l1rney.2 In the autumn 
he again made the circuit, and held Courts at Boston, Exeter, 
Providence, Hartford and Albany. Although often urged to 
interest himself with the President and Heads of Depart
ments in favor of applicants for office, he scrupulously avoided 
interference, except in the single case of Matthew Clarkson, 
for the office of Marshal, an office connected with his own 
tribunal, and in the faithful discharge of which he was offi
cially interested.3 

We know nothing of what occurred in the Middle Cir
cuit,' but we are able to trace, through the charming letters 
of Judge Iredell to his wife, his journey from Camden to 

setts, Connecticut and New York; the Middle Circuit, the'Districts of New Jersey, 
Pennsylvania, Delaware, Maryland and Virginia; and the Southern Circuit, South 
Carolina and Georgia. Judiciary Act of 1789. Laws of United States, Vol. I, p. 
50. At thl1t' time North Carolina and Rhode Island had not ratified the Consti-
tution. 

, 

II.etter of Samuel Johnston to Iredell, March II, 1790, McRee'S .. Life of Ire-
dell," Vol. II, p. 285. 

2 An interesting account of "The Circuit Court for the New Hampshire Dis
trict One Hundred years Ago 0' is to be found in a paper by Wm. H. Hackett, Esq., 

. , 

"'the Green Bag,'" Vol. II., No.6, p. 262. 
'William Jay, "Life of John Jay," Vol. II, p. 277 • 

• 

'No cases are reported by Dallas until April term, 1792 . 
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Charleston and Savannah, in company with Rutledge. The 
nature of the business which came before them is not stated. 
From the latter place Iredell proceeded to North Carolina, 
under the impression that the Judiciary Act lIad been ex
tended to that State. As this was doubtful, Rutledge re
mained at home. After a delay at New Berne, without 
information, the former traveled northward to be present at 
the August term of the Supreme Court.1 

In the preceding April President Wasl1illgton had ad
dressed a letter to the Chief Justice and Associate Justices, 
stating his sense of the importance of having the judiciary 
system not only independent in its operations, but as perfect 
as possible in its fonllatioll, and asking them to communicate 
to him whatever occurred to them in the unexplored fields of 
their circuits, with whatever remarks they deemed expedient.2 

In reply, the Chief Justice, in a letter which does not appear 
to have been concurred in by Iredell, urges what he notes as 
deviations of the Judiciary Act from the Constitution, calling 
for correction: First, that under the appellate jurisdiction 
bestowed upon the Supreme Court there was an incompati
bility and inconsistency between the offices of Judges of the 
Supreme Court and Judges of the Circuit Courts, and that 
they ought not to be held by the same persons; and second, 
that the assignment by Act of CO~lgress of the Judges 
of the Supreme" Court to Circuit Court duties was an ex
ercise of powers which constitutionally belonged" to the 

, 

President and the Senate, the Constitution not having pro-
vided that the judges of the inferior Courts should be ap
pointed "otherwise." 3 No immediate result is traceable to 

, 

I McR.ee's, "Life of Iredell," Vol. II, p. 291. 

2 Sparks's "Writings of Washington," Vol. X, p 86. 
• McR.ee's "Life of Iredell," Vol. II, p. 295. 
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this letter, and the point remained undisposed of for several 
years. Among the last acts of the administration of Presi
dent Adams was a bill for "the more convenient organization 
of the Courts of the United States," which will be noticed 
more particularly in its proper place, by which the J udge~ of 

. the Supreme Court were relieved from circuit duty entirely, 
and confined to attendance upon the sessions of their own 
tribunal. The act was repealed in the following year, and 
the old system restored, but the opponents of the repeal 
stoutly maintained that, under the Constitution, Congress 
could not require the Judges of the Supreme Court to sit at 
Circuit. Such, it seems, was the opinion of John Marshall, 
which he endeavored to urge upon his associates, without 
success. Finally, in the case of Stuart v. Lali-d,t it was held 
that practice and acquiescence, for a period of many years, 
commencing with the organization of the judicial system, had 
fixed the construction, and that this contemporary and prac
tical exposition was too strong to be shaken or controverted.2 

When the Supreme Court met for the second time in 
New York City, on the first Monday of August, 1790, Rut
ledge alone was absent. After the publication of Iredell's 
commission, the admission of several counsel, and directions 
to the clerk to prepare a seal for the Circuit Court of Rhode 
Island, an adjournment took place from lack of 'business.3 

In the following February the Chief Justice laid before 
the Couit a letter from James Duane, the District Judge of 
New York, requesting the appointment of a special Circuit 
Court for the trial of prisoners confined in gaol for breaches 
of the revenue laws, on the' ground that the District Court 

1 1 Crancll, p. 299 (1803). 
2 See also Van Santvoord's "Lives of the Chief Justices," p. 351. 
8 Minutes of the Supreme Court. 
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was excluded from jurisdictiou of these offences by the extent 
of the punishment, and that its criminal cognizance thus cir
cumscribed was a burthell to the COlllll1Unity without any cor
responding advantage. The request was granted, and a similar 
special court was ordered to be held in Philadelphia for the 
trial of criminals and the relief of certain sea-faring men who 
were detained as witnesses.1 

At the same term the first instance of a suit by an indi
vidual against a State, the case of Vallstapltorst v. The State 
of Mar)dalld, appeared upon the record, the Marshal making 
return that l1e had served the S11mmons by copy upon the 
Governor, Executive Council and Attorney-General of the 
State, in the presence of witnesses. An appearance was en
tered, without objection of any sort, by Luther Martin as At
torney-General of the State of Maryland, and on motion of 
Edmund Randolph, the Attorney·General of the United States, 
the State was ordered to plead within t,vo 1l10nths.2 A com
mission to take the depositions of certain witnesses in Holland, 

• 

with the consent of the counsel for the defendant State was 
applied for but refused, until a commissiotier was named. This 
being done the motion was granted.3 The case was subse
quently discontinued, each party agreeing to pay their own 
costs. 

A suit was also brought by Oswald, administrator, v. The 
Stale of New York,. in which after a return of service, a motion 
was made for a distr/1Zgas to compel the appearance of the 
State; while the matter was under consideration, leave was 
given to withdraw the motion and enter a discontinuance. 
The case was again renewed, and an order made by the Court 
that nnless the State should appear by the following term, 

. I !Iinutes of the Supreme Court. 2 Ibid. albid. 

t 2 Dallas, 401 (1792) • 
• 

• 
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• 

and show cause to the contrary, judgment would be entered 
by default . 

A question of practice also arose. A writ of error had 
been presented, issued out of the Office of the Clerk of the 
Circuit Court for the Rhode Island district, directed to that 
Court, and commanding a return of the judgment and .pro
ceedings therein, and a rule was moved for that the defend
ants rejoin to the errors assigned. It was objected to the 
validity of the writ that it had is"med out of the wrong office, 
and after argument, it was l1nanimously determined that writs 
of error to remove causes from inferior courts could regularly 
issue only from the Office of the Clerk of the Supreme Court.l 

On the 1st of August, 179I, John Tncker resigned as 
clerk, and Samuel Bayard, of Delaware, was appointed in his 
stead.2 

. 

A difference of opinion soon arose among the Judges rela
tive to· their circuits, and contrary to the expectation and 
the wishes of the Southern members of the Court, it was de
termined that the Judges should be divided into pairs, and 
each pair be confined permanently to one circuit.3 Iredell, it 
seems, was taken by surprise, an.d Blair voted under a mis
conception. The burden of "leading the life of a Postboy" 
in a circuit of vast extent, under great difficulties of travel 
and peril of life in the sickly seasons, fell heavily upon Iredell, 

• 

who applied to Congress for relief, but it was not until the 
Act of I3th of April, 1792, providing that the Judges should 
ride by turns the circuit most distant from the seat of gov
ernment, that the difficulty was adjusted.!' 

I West v. Barnes et al., 2 Dallas, 401 (1791). Minutes of the Supreme' Court. 
I Minutes of Supreme Court. 
'McRee's II Life of Iredell," Vol. II, p, 321 • 

.. ' 'Laws of the United States, p. 234-
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In the meantime J olm Rutledge had resigned, and Charle-s 
Cotesworth Pinckney and Edward Rutledge having declined 
in turn\ Thomas Johnson was appointed in the recess on 
August 5th, 1791. In transmitting his commission Washing
ton alluded to the opinion which prevailed against the expe
diency of continuing the circuits of the Associate Judges, and 
stated that it was expected that some alterations in the j udi
cial system would be made, with a view of relieving them from 
disagreeable tours.1 

Johnson was born in Calvert County, Maryland, in I732. 
He was educated under the direction of private tutors, and 
subsequently studied law, in which he attained great distinc
tion. In 1774 he was a member of the Committee of Corres
pondence of his State, and the following year was sent as a 
delegate to the Continental Congress, where he had the felicity 
of nominating Washington as Commander-in-Chief, a circum
stance which led to the most cordial and friendly relations, 
which were never disturbed. His attachment to the great 
soldier led him to resign his membership in Congress, and go 
to the assistance of the American Army then in New England 
with a small force which he had raised by his personal exer
tions. He was the first Governor of Mary land under the new 
State Constitution, and held the position for three years. He 
warmly advocated internal navigation; on the establishment 
of the Federal government he was tendered the place of 
United States District Judge for Maryland l. but declined it, and 
was active in securing the appointment of William Paca, who 
was one of the signers of the Declaration of Independence. 
He served as a member of the Board of Commissioners for 
Locating the District of Columbia. His relations with Wash-

1 Letter or Washington to Thomas Johnson, 7 Aug., 1791, Sparks's "Writings 
• • 

of Wa.'1hington," Vol. X, p. 182 • 
• 
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ington continued to be intimate, and he was frequently visited. 
by the President at his estate at Rose Hill, near the city of 
Frederick. W4en Jefferson left the Cabinet, the position of 
Secretary of State was tendereci. to him but declined. The 
high order of merit due to his services was attested by John 
AuaI1l5 who, when questioned as to how it was that so many 
Southern men participated in the war, replied that had it not 
been for such men as Richard Henry Lee, Thomas Jefferson, 
Samuel Chase, and Thomas Johnson there would never have 
been any revolution. Johnson was regularly confirmed on the 
7th of Nove.l11ber, 1791, and took his seat in the following 
August term, but resigned in less than eighteen months on 
acconnt of failing health. 

A few months prior to this the Judges had asserted with 
firmness and boldness the independence of the judiciary as a 
coordinate branch of the government. Congress, by an act to 
provide for the settlement of the claims of widows and orphans, 
and to regulate the claims of invalid pensioners, had imposed 
on the Circuit Courts certa{n duties, and subjected their 
action to the consideration and supervision of the Secretary of 
War, and finally to the revision of Congress. The Chief 
Justice, with Cushing and Duane, the District Judges, refused 
to comply" and declared that neither the Legislature 110r Ex
ecutive branches could constitutionally assign to the Judiciary 

, 

any duties, but such as .were properly judicial, and to be per-
formed in a judicial manner; that the duties assigned were 
not of. that description, and that neither the Secretary of War 
nor any other executive officer, nor even the Legislature were 
authorized to sit as a Court of Errors. They regarded them
selves under the Act, as commissioners merely, an appoint
ment which they might accept or decline at pleasure. But as 
the objects of the act were benevolent, and did honor to the 
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humani.tyand justice of Congrcs~, out of respect to the Legis
lature, they declared their willingness to act as Commissioners. 
Similar views were declare4 by Wilson, Blair and Peters, Dis
trict Judge, and by Iredell and Sitgreaves, District Judge, all 
of whom addressed joint letters to the President.1 Wilsoll, 
however, absolutely refused at all times to act even as a com
missioner. To bring the matter to a judicial determination, the 
Attorney General moved, ex officio, for a mandamus to the Cir-

. cuit Court for the District of Pennsylvania, to proceed in the 
case of William Rayburn, who had applied to be put on the 
list as an invalid pensioner. An elaborate argument was made, 
but because of a division in opinion as to the powers of the 
Attorney General the motion was denied. The ground was 
then shifted, and a motion made at the instance of Rayburn 

• 

• 

himself, and the merits . of the case, the scope of the Act of 
Congress, and the refusal of the Judges to carry it into effect 
were fully considered. No decision was ever pronounced, as 
Congress at an intermediate session provided, in another way, 
for the relief of pensioners.1! 

The progress of the Supreme Court towards a position of 
independent power and influence was slow and difficult. " It 
is much to be regretted," wrote Randolph to Washington, 
"that the judiciary, in spite of their apparent firmness in an
nulling the pension law, are not what some time hence they 

• 

will be, a resource against the infractions of the Constitution 
on the one hand, and a steady asserter of Federal rights on the 
other." 3 He denounced the crudities of the Federal judiciary 
system, the jealousies of State Judges of their authority, the 

• 

1 See Letters in extenso, Hayburn's case, 2 Dallas,-409, note (1791) • 
• 

'Act 28th Feb'y, 1793. Laws of the United States, p. 305. 
'Edmund Randolph to Washington, 5th Aug., 1792. Sparks's "Life and \vIi-

tings of Was1:ington," Vol. X, p. 513. • 
• 

• 

• 

• 

• 
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ambiguities of the Constitution, and pointed out that the 
most probable quarter from which alarming discontents might 
proceed was the rivalship betweeu the two orders of judges . 

• 
Mere superiority of talent in tl: ' deral Judges, even if ad-
mitted, would not suffice to couuterbalance the real talents 
and popularity of their competitors. It was possible, too, that 
the former might not be so far forgetful of their previous 
connection with the State governments as to be indifferent 

• 
about the continuance of their old interests there. To these 
causes could be traced an abandonment of the true authority 
of the National Government. Besides, many severe experi
ments, the result of which could not be foreseen, awaited the 
judiciary. States were to be brought into Court as defendants 
to the claims of land companies and of individuals. British 
debts still rankled deeply, and it was feared that the prece
dent, fixed by the condemnation of the pension law, if not 

• 

reduced to its precise principles, might justify every constable 
in thwarting the laws. . 

Another opportu~ity was afforded the judges of defining 
the independence of their position. The President, disturbed 
by the threatening appearance of public affairs, sought to ob
tain from the Chief-Justice and his Associates advice upon cer
tain legal questions most interesting and important. Twenty-

• 

nine interrogatories, carefully framed, were submitted: Whether 
the principles of international law or the Treaties of the 
United States with France gave her or her citizens the right 
to fit out originally in the ports of the United States vessels 
of war, with or without commissions, or to refit, or re-arm, 
or to increase the armament; whether other powers with 
whom the United State~. were at peace could fit out such ves
sels or exercise similar powers; whether France had a right 
to erect courts within the jurisdiction of the United States 

, 

, 

, 

• 



• 
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for the trial and condemnation of prizes made by armed ves- . 
sels in her service; whether the principle that free bottoms 
made free goods, and enemy bottoms enemy goods was a part 
of the law of nations. l To these the Judges declined to re
ply, asserting with great and commendable dignity that it 
would be improper for them to anticipate any case which 
might arise, or indicate their opinion in advance of argu
ment. 

A series of exciting State trials now taxed the energies 
of the Judges upon Circuit. Chief-Justice Jay, in a charge 
delivered to the Grand J uiy at Richmond, laid down the 
principle that by the common law, independent of any stat
ute, the Federal Courts had power to punish offenders against 
the Federal sovereignty; "that the United States are in a 
state· of neutrality relative' to all the powers at war, and that 
it is their duty, their. interest and their disposition to main
tain it; that, therefore, they who c01l1mit, aid or abet hostili
ties against these powers, or either of them, offend against 
the laws of the United States, and ought to be punished."2 

Two months later Genet, to check whom this doctrine 
had been invoked, supplied an American skipper with a 
French flag, who captured an English merchantman in the 

, 

Delaware. Henfield, an American citizen, without casting off 
his allegiance, had enlisted in the seryice of the privateer. 
The English minister demanded his arrest; the French min
ister insisted on his discharge. Mr. Justice Wilson, in a la
bored, but scholastic discourse, charged the Grand Jury at 
Philadelphia, re-affirming the doctrine of Jay, and Henfield 
was indicted, and tried before Wilson, Iredell and Peters, Dis-

• 
I 

1 Letter of Washington to Ch. J. Jay, &c., 23rd July, 1793. Sparks's "Writings 
of Washington," Appendix XVIII, Vol. X, pp. 359-360, 542 et seq. 

8 ~ee Wharton's to State Trials of Ule United States," P.49. 
• 

• 

• 

• 

• 

• 

, 

• 
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trict Judges. It was the joint and unanimons opinion of the 
Court that the acts of hostility committed by the prisoner 
were an offence against this country and punishable by its 
laws. The Jury refused to convict, while Jefferson sent the 
English minister a copy of the charge of the Court, as de
monstrating that the Federal government had the power to 
punish offenders against the laws of nations. Genet gave a 
dinner to "Citizen Henfield," and boasted that the verdict of 
the Jury enabled the American people to make war upon 
England under the protection of the French flag. 1 

The common law jurisdiction of the United States in 
criminal cases was again asserted, and acted upon in several 
instances by different judges for a number of years, until 
abruptly denied by Judge Chase on the trial ,of Worrall, in 
1798.2 The doctrine maintained its ground, until further 
shaken by Judge Washington and Chief-Justice Marshall, 
when it was finally overthrown in Ullited States v. Huds01Z.3 

The Trials of the Western Insurgents, growing out of 
the Whiskey Insurrection in Pennsylvania, attracted' much 
attention at the time, and led the President, in a speech to 
Congress, to call the attention of that body to the manner in 
which the laws of the United States had been opposed, and 
their execution obstructed by combinations too, powerful to 
be suppressed by the ordinary course of judicial proceedings, 
or by the powers vested in the Marshal of the distlict.4 

Verdicts of guilty on several indictments of High Treason 
, 

1 Wharton's" State Trials of the United States," p.2. 
2 Compare trials of Henfield, Guinet, Villato, Isaac Williams and Worrall, Ibid., 

also U. S. v. Ravara, 2 Dallas, 297 (1793). 
s 7 Cranch, 32 (1812). See also U. S. v. Coolidge, 1 Wheaton, 415 (1816). State 

of Penna. v. Wheeling Bridge Co., 13 Howard, 519 (1812). 
'See Wharton's "State Trials," 102,; 2 Dallas, 335 (1795). Sparks' "Writings of 

Washington," Vol. XII, p. 46. 
~ " 
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• 

were obtained, after animated discussions upon the law, and 
gradually law and order were restored. 

Such was the general character of the duties discharged 
by the Judges upon Circuit.1 It is now proper to tum to the 
cases which came before the Supreme Court. 

1 ~!r. Hackett, Clerk of the United States Circuit Court for New Hampshire, 
in his interesting sketch of the Circuit Court for the New Hampshire' District 
one hundred years ago, says: 

The sessions of the courts in those days were great e\'ents in the town. Per
haps no better illustration of this fact can be had than is contained in the fol
lowing taken from the "United States Oracle of the Day," a newspaper published 
iu Portsmouth. In the ·paper of May 24, 1800, appears this, almost the only local 
item, which may be regarded as a first-rate notice: 

"Circuit Court. On Mouday last the Circuit Court of the United States was 
opened in this town. The HOll. Judge Patersou presided. After the jury were 
empanelled the Judge delivered a most elegant and appropriate charge. The Law 

• 

was laid down in a masterly manuer: Politics were set in their true light by 

holding up the Jacobins as the disorganizers of our happy country, and the only 
• 

instruments of introducing discontent and dissatisfaction among the well-meaning 
part of the Community. Religio1t and JlJorality were pleasingly inculcated and en
forced as being necessary to good government, good order and good laws; for • when 
the righteous are in authority the. people rejoice.' 

.. We are sorry we could not prevail upon the Honourable Judge to furnish 
a copy of said charge to adorn the pages of the Uuited States Oracle . 

.. After the charge was delivered, the Rev. Mr. Alden addressed the Throue 
of Grace in an excelleut and well-adapted prayer." 

It may well be supposed that the Judge who was Associate Justice William Pat
erson, of New Jersey, could hardly afford to concede the request of the New Hamp
!lllire editor, as doubtless the charge might be needed to be thereafter given in other 

• 

districts by the learned judge, who probably spent more time in its preparation than 
was commonly required for matter which adorned the pages of Portsmouth papers 
nearly a hundred years ago. ,C"CeII Bag, Vol. II., No.6, 264. 

• 

• 
• 

• 

• 

• 
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first cause of note was that of the State of Georgia 
v. Brat.'lsford a1ld others. In 1782, by an Act of 
Confiscation, a bond which had been given, in 1774, 

by Kelsall and Spalding to Brailsford and others, alleged 
aliens, had been sequestrated to the State of Georgia. Brails
ford and his copartners had brought suit on the bond in 
1791, in the United States Circuit Court for the District of 
Georgia. The State had unsuccessfully applied for pennis
sion to assert her claim, and judgment had been entered for 
the plaintiffs. The State now filed her bill in Equity in the 
Supreme Court for an injunction to stay proceedings in the 
lower Court, and praying that the Marshal should be directed 
to pay over the moneys in his hands to the treasurer of the 
State. 

Some difference of opinion was expressed as to whether 
the State had or had not an adequate remedy at law, and t1Ie 
Court, Johnson and Cushing dissenting, granted the injunc
tion, so as to retain the money in the custody of the law 

, 

until it should be adjudged to whom it belonged.1 

1 2 Dallas, 402 (I792). It is remarkable that the very first opinion pub
lished in the reports of the decisions of the Supreme Court is n dissmling opin-

• 
.. jOll, that of Mr. Justice Johnson • 

• 

, 

• 
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A motion was subsequently made to dissolve the injunc
tion and dismiss the bill, but it was allowed to stand until 
the next term, when the right of the State to the bond was 
tried by a special jury, upon an amicable issue, before the 
Snpreme Court.1 After argument the Chief Justice charged 
the jury that it was the unanimous opinion of the Court that 
the Act of Georgia did not vest the debt ill the State at the 
time of passing it; that it was subjected, not to confiscation, 
but only to sequestration, and the owner's right to recover it 
revived after the peace. 

This decision, although not elaborately expressed, involved 
the important principle that the Treaty of Peace, like the 
Constitution, was in respect to matters embraced by its terms, 
the supreme law, and could not be restricted in its operation 
by State action or State laws. The same result was reached, 
and the same conclusion justified after the most exhaustive 
examination ill the far more celebrated case of Ware v. Hyltou,2 
in which the splendid eloquence of Patrick Henry, the great 

J 3 Dallas, I (1794). It has been asserted that this case is the only in
stance of trial by jury in the Supreme Court. This is an error. The Minutes of 
the Court disclose that in the case of Oswald v. The State of New York, a jury 
was sworn and ,\ritnesses called, and a verdict found {or the plaintiff of $5,315.06. 
This was in February, 1795. Two years and a-half later a writ of inquiry of 
,iamages in the case of Catlin i/. The State of South Carolina, was executed at 
the bar of the Supreme Court, and a verdict was given for the plaintiff for $55,-.-
002.84. Although judgments were entered, there is no record of any steps to en-
force them. III Grayson t'. The State of Virginia, a distringas was granted to 
compel tIle State to appear, but this process was abandoned and an alias subprena 
issued, upon the establi~hment of a general rule by which it was provided that 
when process at common law or eqnity shall issue against a State, the same shall 
be served on the Govemor and Attomey-General, ane\ that if process in equity 

• 

by subprena should be served sixty days before retum <lay, and the defendant 
State should not appear, the plaintiff should proceed ex parle. Minutes. See also 
Grayson v. Virginia, 3 Dallas, 320 (1796). 

'3 Dallas, 199 (1796) • 
• 

• 

• • 

• 
• 

• 

• 
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reasoning faculties of John Marshall at the bar, and the pow
erful dissenting opinion of Iredell were employed in vain to 
convince the Court that Congress had no power' to make a 
treaty that could operate to annul a legislative act of any of 
the States, and thus destroy rights acquired under such an 
act. Chase, Paterson, Wilson and Cushing, impressed by the 
uncommon magnitude of the subject, the bitter and exciting 
controversies it had provoked, and the far-reaching conse
quences by which their decision would be attended, although 
differing upon some matters of detail and in the mode of their 
reasoning, reached the conclusion that the Treaty of 1783 was 
the supreme law, equal in its effect to the Constitution itself, 
in overruling all State laws upon the subject, and the words 
that British creditors should "meet with no lawful impedi
ment" were as strong as the wit of man could devise to avoid 
all effects of sequestration, confiscation, or any other obstacle 
thrown in the way by any law, particularly pointed against 
the recovery of such debts. The decision expanded from a 
statement of the contractual liability of an individual to an 
assertion that the treaty obligations of the nation were para
mount to the laws of individual States.. Happy conclusion I A 
contrary result would have blackened our character, at the very 
outset of our career as a nation, with the guilt of treachery 
to the terms 'of the treaty by which our Independence had 
been recognized, and would have prostrated the national sov
ereignty at the feet of Virginia. 

" 

A case now came before the Court which excited an unu-
sual degree of attention, both on account of the novelty of 
the questions raised and the important political consequences 
involved in the decision. Chisholm, a citizen' of South Caro
lina, had brought an action in the Supreme Court against the 

• 
State of Georgia, by service of process upon the Governor and 

" .. , , 

• 
• 

, 

• 

, 
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Attorney-General of that State. Georgia refused to appear, 
and the Attorney-General of the United States moved that 
unless Georgia caused her appearance to be entered by the 

• 

next term, judgment should be entered against her by default 
and a writ of inquiry issue. Georgia refused to recogni,.;e the 
jurisdiction, although it had been acquiesced in in similar suits 
by New York, Maryland, South Carolina and Virginia) and 
presented) through Dallas and Ingersoll of Pennsylvania, a 
written remonstrance and protestation, declining to app~ar, 

even upon argument.1 

The reasoning of Randolph, upon whom the burden fell 
of breaking his way without assistance into a subject full of 
difficulty and replete with danger, is profound and masterly. 
Fully conscious of the unpopularity of his motion and of the 
condemnation of his native State, he refused to commit an 
act of official perfidy by surrendering his own convictions of 
duty when brought face to face with a question of Constitu
tional right. 

• 

His contention embraced four propositions: that a State 
could be made a party defendant, in any case, in the Supreme 
Court, at the suit of a private citizen of another State; that 
an action of assumpsit could be maintained against a State j 
that service by summons upon the Governor and Attorney 
General of a State was a competent service; that an appear-

• 

ance could be enforced by process. All of these were dis-
tinctly sustained by the Court, with the exception of the latter, 
which for the time being was passed from motives of pru
dence and delicacy, but it was ordered that unless the State 

, 

appeared, or showed cause to the contrary, by the next term, 
judgment by default should be entered . 

• 

• 'Chisholm LXI'S. v. Georgia, 2 Dallas, 419 (1793) • 

, 
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Justice Blair planted himself upon the express letter of 
the Constitution, which extended the jurisdiction of the Court 
in express terms "to controversies between a State and citi
zens of another State." 

• 

"Is then," he asks, "the case before us one of that description? 
Undoubtedly it is, unless it may be a sufficient denial to say, that it is a 
controversy between a citizen of one State and another State. Can this 
change of order be an essential change in the thing intended? And is 
this alone a sufficient ground from which to conclude that the jurisdic
tion of this Court reaches the case where a State is plaintiff, but not 
where it is defendant? In this latter case, should any man be asked, 
whether it was not a controversy between a State and a citizen of another 
State, must not the answer be in the affirmative? A dispute between 
A and B is surely a dispute between Band A." 

After showing that the Constitution describes generally the 
judicial powers of the United States, he points out that it 
then proceedl? to speak of them distributively, and gives to 
the Supreme Court original jurisdiction, among other instances, 
in the case where a State shall be a party. He then asks: 

"But is not a State a party as well in the condition of a defendant 
as in that of plaintiff? And is the whole force of that expression satis
fied by confining its meaning to the case of a plaintiff. State? It seems 
to me that if this Court should refuse to hold jurisdiction of a case 
where' a State is defendant, it would renounce part of the authority con
ferred, and consequently part of the duty imposed 011 it by the Consti
tution." 

Upon the question of sovereignty, he said: 

"But we are not now in a State Court j and if sovereignty be an 
exemption from suit in any other than the sovereign's own Courts, it 
follows that when a State, by adopting the Constitution has agreed to be 
amenable to the judicial power of the United States, she has, in that 

.. ' respect, given up her right of sovereignty." 

• 

• 
• • 
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The question, said Wilson, "may, perhaps, be ultimately 
resolved into one, no less radical than this 'Do the people of 
the United States form a nation?'" Applying the touchstones of 

• 

the principles of general jurisprudence; the laws and practice 
of States and Kingdoms, and the direct and explicit declara
tion of the Constitution itself, he declared that from all the 
combined inference was that the action would lie . 

• 

Cushing put the matter concisely: 

"\Vith respect to controversies between a State and citizens of an
other State, comparing all the clauses together, the remedy is reciprocal; 

• 

the claim to justice equal. As controversies between State and State, 
and between a State and citizens of another State, might tend gradually 
to involve States in war and bloodshed, a disinterested civil tribunal was 
intended to be instituted to decide such controversies, and preserve peace 
and friendship: if a State is entitled to justice in tbe Federal Court 
against a citizen of another State, why not such citizen against the State, 
when the same language equally comprehends both? The rights of in
dividuals and the justice due to them ,are as dear and precious as those 
of States. Indeed the latter are founded upon the former; and the great 
end and object of them must be to secure and support the rights of 
individuals, or else vain is government." 

The opinion of Chief Justice Jay is the most elaborate 
of his judicial utterances. He pointed to the language of the 
Preamble of the .Constitution, and to the history of the country 
preceding its formation, to emphasize his assertion that the 
sovereignty of the nation was in the people of the nation, 
who were" sovereigns without subjects," and that a vast dis
tinction existed between such a condition and the sovereignty 
of European potentates, whose dignities, pre-eminences, and 
po,vers were personal but· not official. In a country where all 
citizens were equal, it was agreed that one free citizen could 
sue' another citizen or any number of citizens; nay, in certain 

• 

• 

• 

• 
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cases one citizen might sue forty thousand; for where a cor
poration is sued, all the members of it are actually though 
not personally sued. He saw no distinction as to right be
tween the forty thousand inhabitants of Philadelphia, asso
ciated under a charter, and the fifty thousand citizens of Dela
ware associated under a State government. The service of a 
summons on a Governor and Attorney General of a State was 
as easy and convenient to the public and parties, as on the 
Mayor or other officers of the corporation of a city. All were 
officers of the people, and however more exalted a Governor 
might be than a Mayor, yet, in the opinion of those who dis
liked aristocracy, that circumstance could not be a good reason 
for impeding justice. He saw no incompatibility between sua
bility and State sovereignty, and declared that as one State 
might sue another State in the Supreme Court, it was "plain 
that no degradation to. a State was thought to accompany her 
appearance in this Court." He then showed that Georgia by 
becoming a party to the national compact had consented to be 
suable by individual citizens of another' State, and argued that 
if there was" a controversy" between them it clearly fell not 
only within the spirit but the very words of the Constitution. 
He insisted that the Constitution had established a new order 
of rights and duties, and finally, lest his conclusions might 
reach too far, pointed out that there was a distinction between 
suits against a State and suits against the United States, be-

• 

cause in the former the national Courts were supported in all 
their legal and Constitutional proceedings and judgments by 

• 

the arm of the National Executive, but in the latter there was 
no power which the Courts could call to their aid. 

From these views Iredell, alone, dissented, in an opinion 
of which it has been truly declared that it enunciates either 
directly or by implication all the leading principles of what 

• 
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has since become known as State Rights Doctrine, and which 
as a mere legal argnment was far superior in closeness of 
reasoning to 'Vilson's or Jay's. He confined himself strictly 
to the question before the Court, whether an action of assump
sit would lie against a State, and showed by numerous illus
trations that though in England certain judicial proceedings 
by way of petition, not inconsistent with sovereignty, might 
take place against the Crown, yet au action of assumpsit 
would not lie. Yet surely the King could assume as well as 
a State. If such an action could be maintained, it must be 
in virtue of the Constitution of the United States, or of 

• 

some law of Congress conformable thereto. After closely ex-
aminiug the grant of judicial power, and the distribution of 
jurisdiction as stated in the Judiciary Act, he failed to find 
any delegatiun of authority in such a case. He challenged 
the construction of the Attorney General that the Supreme 
Court could exercise all the judicial power vested by the Con
stitution, by its own authority, whether the Legislature had 
prescribed methods of doing so or not. The Constitution was 
not self-enforcingj the Article could not b". effectuated without 
legislative intervention. All the Courts of the United States 
must receive not merely their organization, but all their 
authority as to the mode of their proceeding from the Legis
lature only. .There was no part of the Constitution that 
authorized the Supreme Court to take up any business where 
Congress had left it, and, in order to give full activity to the 
powers given by the Constitution, supply legislative omissions 
by making new laws for new cases, or by applying old prin' 
ciples to new cases materially different from those to which 
they had been previously applied. The States had not sur
rendered their sovereignties to the Union in this respect, and 

• 

at the time of the adoption of the Constitution there was not 

• 

• • 
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in any State any particular legislative mode authorizing a 
compulsory suit for the recovery of money against a State. 
No new remedy having been provided, the case must be gov
erned by the principles of pre-existing law, and a long train 
of precedents showed that no such action could be maintained. 
No debt could be due from a State, except in case of a con
tract with the Legislature itself, or with the Executive in pur
suance of express authority, from the Legislature, or in case 
of a contract with the Executive without any special authority. 
Eyery man knew that he could not sue the Legislature, nor 
could he sue a Governor, unless the Legislature had made 
snch a provision, and in the third case, as a Governor was 
possessed simply of Executive powers he could 110t make a 
contract unless specially authorized. The arguments as to 
corporations did not apply. Corporations were the mere crea
tures of sovereignty, but States were sovereigns themselves; 
they did not owe their origin to the Government of the United 
States, but were in existence before it. No fair construction 
of the Constitution could show that they had abdicated in 
favor of the General Government in such a case as this. 

It is somewhat singular that no one of the Judges 
alluded to the views expressed by eminent public men at the 

• 

time the Constitution was before the people for ratification. 
The authors of "The Federalist" had. declared that such a 
jurisdiction was without" a color of foundation." John Mar-

• 

shall had declared in the Virginia Convention: "I hope that 
no gentleman will think that a State will be called at the bar 
of the Federal Courts. . . . It is not rational to sup
pose that the sovereign power shall be dragged before a 

• 

Court." 
The decision as soon as pronounced created much excite

ment and fanned anti-federal sentiment into a flame. Every 
• 

• 
• 

• 

• 

• 
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State was burdened with heavy debts. Several had been sued, 
and the Legislature of Georgia responded by a statute de
nouncing the penalty of death against anyone who should 
presume to enforce any process upon the judgment within its 
jurisdiction. The decision was pronounced on' the 18th of 
February, 1793; two days afterwards the Eleventh Amend
ment to the Constitution was proposed to Congress, and for
mally acted upon by that body in the following December. 
It was not declared adopted by the several States until Jan
uary 8th, I798 .. In the meantime the Court refused to bend 
to the popular fury, and after a year rendered judgment by 

. default, and ordered an iW:iuiry of damages. 1 The plaintiff, 
however, prudently awaited action upon the proposed amend
ment, and on the 4th of February, 1798, the case of Holltizgs
worth v. The State of Vzi-gzilz'a 2 being before the Court, it was 

• 

declared that in view of the amendment, jurisdiction was re-
nounced "in any case past or future, in which a State was 
sued by the citizens of another State, or by citizens or sub
jects of any foreign State." 3. 

The importance of the decision, however, remained. It 
was the first clear. trumpet-note which had been sounded by 
the new nation, in striking contrast with the feeble wail 

• 

against State power uttered by the Committee of the Conti-
nental Congress when dealing judicially with Olmstead's AP

peal in the case of the sloop Actzve. As Judge Cooley has 

1 Minutes of the Supreme Court, February 14, 1794. 

'3 Dallas, 378 (1798). 
aSee Hollingsworth v. Virginia, 3 Dallas, 378-382 (1798). Minutes of the Supreme 

Court. Schouler's "History of the United States," Vol. II, p. 274. Pitkin's "His
tory of the United States," Vo~. II, pp. 335, 341. Van Sllntvoord's "Lives of the 
Chief ]tlstices of the United States," pp. 51, 54. McRee'S "Life of Iredell," Vol. 
II, p. 3flo. Cooley in "Constitutional History of the United States as Seen in the 
Develo1Jment of American Law," pp. 47-71. 
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of the nation, an application to the State Legislatures was 
inevitable. 

Another example occurs in the appeal, in 1782, of Con
gress to the States to pass laws to empower Commissioners, 
appointed by Congress, to settle the accounts of the Military 
Department, to call for witnesses and examine them on oath 
touching their accounts.1 It was even necessary to pass a 
resolution requesting the States to enact laws to enable the 
United States to recover from iudividua1s debts due and effects 
belonging to them.2 And, in July, 1784, the Committee of 
States, which sat during the recess of Congress, complained 
that none of the State Legislatures had made the provisions 
requested, by which the interests of the United States had 
already suffered. As further loss of time would be injurious, 
they again earnestly requested the adoption of measures to 
enable the United States to sue for and recover their debts, 
effects and property, and such damages as they had sustained.3 

It is clear, then, that in cases of vital importance to 
the nation, the State jurisdictions retained or acquired a power 
utterly at variance with the real interests of the nation, ex-

• 

cept in disputes between the States, questions arising under 
grants of land by two or more States, and in cases of prize 
and capture, and piracies and felonies on the lligh seas. The 
State Courts, it is true, exercised no jurisdiction in causes 
arising from· impost or revenue, for none such existed prior 
to the present Constitution of the United States. State im
posts existed, and the State tribunals entertained the causes 
arising out of them. Nor was there under the Confederation 

J Journals of Congress, Vol. IV, p. 83; Ibid., Vol. V, p. 296; ibid, Vol. VII, 
p. 298· . . 

2 Journals of Congress, Vol. VII, p. 298. 
a Journals of Congress, Vol. IX, Committee of the States, p. 18. 

• 

• 

• 

• 
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any tribunal vested with the appellate power which, before 
the Revolution, had been exercised by the King in Council 
over the decisions of the courts in the respective Colonies. 
That was a destiny reserved for the Supreme Court of the 
United States . 

Weare now to see how the various fountains of author
ity, which we have traced to their original springs, were 
directed by the strong hands and wise heads of the Framers 
of the Constitution of the United States into the channel of 
Federal judsdiction, until small and feeble rills broaden into 
deep and majestic tributaries of that lordly current which 
sweeps on through the Union, visiting without inundating 
every corner of the Republic, and whose waters are for the 
healing of the Nation. 

• 

• 

, 

• 

• 

• 

• 
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THE ESTABLISHMENT OF THE SUPREME COURT. 

CHAPTER VIII. 

DEFECTS OF THE ARTICl.ES OF CONFEDERATION: WANT OF A FEDERAl. JUDICA

TURE : VIEWS OF HAMIl.'l'ON, MADISON AND OTHERS: THE FEDERAl. CON

VENTION: PI.ANS FOR A NATIONAl. JUDICIARY: COURSE OF THE DEBATE: 

FINAl. FORM OF PI.AN ADOPTED. 

HE want of a Federal Judicature, having 'cognizance of 
all matters of general concern in the last resort, es~ 
pecially those in which foreign nations and their 

r.ubjects were interested, was pointed out by Alexander Ham~ 
ilton as early as May, 1783, as a grievous defect in the Ar-

, 

ticles of Confederation. He predicted the infringement of 
, 

national treaties, the violation of national faith and the dis-
turbance of public tranquillity, by the interference of the local 

, 

regulations of particular States militating, directly or indirectly, 
against the 'powers vested in the Union.1 In" The Federalist" 

• 
he dwelt upon the want of a judiciary power as a circumstance 
which crowned the defects of the Confederation: 

"Laws are a dead letter," said he, "without courts to expound and 
define their true meaning and operation. The treaties of the United 

, 

, 

1 Alexander Hamilton, Co Resolutions for a General Convention 1783, The Fed
eralist, The Continentalist and other Papers," edited by John C. Hamilton, p. 4. 

, 87 
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States, to have any force at all, must be considered as part of the law 
of the land. Their true import, as far as it respects individuals must, 
like all other laws, be ascertained by judicial determination. To produce 
uniformity in these determinations, they ought to be submitted, in the 
last resort, to one Supreme Tribunal. And this tribunal ought to be 

, 

instituted under the same authority which forms the treaties themselves." 
He adds: "The treaties of the United States, under the present Consti
tution, are liable to the infractions of thi~teen different legislatures, and 
as many different Courts of final jurisdiction, acting under the authority 
of those legislatures. The faith, the reputation, the peace of the whole 
Union, are thus continually at the mercy of the prejudices, the passions 
and the interests of every member of which these are composed. Is it 
possible that foreign nations can either respect or confide in such a gov
ernment? Is it possible that the people of America will longer consent 
to trust their honor, their happiness, their safety, on so precariotls a 
fonndation." 1 

James MadisQn entertained similar views. In a letter 
dated the 16th of April, 1787,' a month before the meeting 
of the Federal Convention, addressed to Washington, he says: 

.• The National supremacy ought also to be extended, as I conceive, 
to the judiciary department. If those who are' to expound and apply 
the laws are connect~d by their interests and their oaths with the partic
ular States wholly, and not with the Union, the participation of the 
Union in the making of the laws may be, poSsibly rendered unavailing. 
It seems, at least, necessary that the oaths of the judges should include a 
fidelity to the general, as well as local, Constitution; and that an appeal 
should lie to some national tribunal in all cases to which foreigners, or 

, 

inhabitants of other States, may be parties. The admiralty jurisdiction 
seems to fall within the purview of the National Government." 2 

The same thoughts were working in the minds of men 

I The Federalist, XXII. 

• 2Madison's "Debates and Correspondence," Vol. II, p. 714 . 

, 

• 

• 
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less renowned. \Villiam R. Davie wrote to a friend: "Be so 
good as to favor Ine, by the next post, with your opiuion 
how far the introduction of judicial powers, derived from Con
gress, would be politic or practicable in the States;" and 
Richard Dobbs Spaight expressed a sentiment which was be-

• • conllng common: 

"There is no man of reflection, who has maturely considered what 
must and will result from the weakness of our present Federal Govern
ment, and the tyrannical and unjust· proceedings of most of the State 
Governments, if longer persevered in, but must sincerely wish for a strong 
and efficient National Government." 1 

With such views all four of the gentlemen named entered 
the Federal Convention. The main business of that body was 

• 

opened on the 29th of May, 1787, by Edmund Randolph, the 
Governor of Virginia, who had been selected by his colleagues, 
on account of his high position, distinguished talents and skill 
as a public speaker, to present a series of fifteen resolutions, 
embodying in a concrete form, for the convenience of modifi
cation and discussion, those leading ideas of reform proposed 
as the basis of an efficient Constitutional system. These reso
lutions were the result of a consultation among Washington, 

• 

George Mason, Randolph, Dr. McClurg, Madis~n, George 
Wythe and John Blair, the two latter being then Judges of . , 

the Supreme Court· of Appeals of Virginia. The clause relat-
ing to the judiciary provided: 

"That a National jUdiciary be established; to consist of one or more 
supreme tribunals, and of inferior tribunals; to be chosen by the National 

1 Letter of Davie to Iredell, and of Spaight to Iredell. McRee's" Life of Ire-
dell," Vol. II, pp. 161-168. . 

• • 
• 

• 
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Legislature; to hold their offices during good beha\;or, and to receive 
punctually, at stated times, fixed compensation for their services, in 
which no increase or diminution shall be made so a~ to affect the per
sons actually in office at the time of such increase or diminution. That 
the jurisdiction of the inferior tribunals shall be to hear and determine, 
in the first instance, and of the supreme tribunal, in the dcmier resort, 
all piracies and fe1oni~s 011 the high seas; captures from all enemy; cases 
in which foreigners, or citizens of other States, applying t· such juris
dictions, may be interested; or which respect the collection of the 

• 
National revenue, impeachment of any National officers, and questions 
which may involve the National peace ane harmony." 1 

• 

The foregoing constituted a part of "the Virginia Plan." 
The plan presented by Mr. Paterson, known as "th~ 

New Jersey Plan," differed in some important particulars. It 
provided for but one Court, which was to be Supreme. No 
inferior tribunals were mentioned. The judges were to be 
appointed by the Executive, and the Judiciary so established 
were to have authority to hear and detenlline, in the first 
instance, on all impeachments of Federal officers, and by way 
of appeal, in the demier resort, in all cases touching the 
rights of ambassadors; in all cases of captures from an en
emy; in all cases of piracies and felonies on the high seas; 
in all cases in which foreigners might be interested; in the con
struction of any treaty or treaties, or in questions which might 
arise on any of the acts for the regulation of trade or the col
~ection of the Federal revenue;' and it was provided that none 
of the judiciary should, during the time they remain in office, , 

be capable of receiving or holding any other office or appoint- . 
ment during the term of service, or for thereafter.2 

• 

1 The Madison Papers-Supplement to Elliott's Debates, Vol. V, p. 128. 

.' 2 Ibid. p. 192. 

, 
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Both plans adopted the tenure of good behavior, and a • 
fixed and immutable compensation. 

With these plans before them, the COllvention, composed 
chiefly of lawyers, with four judges among them, proceeded 
to discussion and elaboration. The resolution that a national 
judiciary be established passed unanimously, and a further 
clause that it should "consist of one supreme tribunal and 

• 

of one or more inferior tribunals" passed in the affirmative. 
A few days later the words "one or more" were stricken out. 
A vigorous debate then ensued upon the method of selecting 
the judges. Mr. Wilson, of Pennsylvania, opposed their ap
pointmep,t by the national legislature. Experience, he de-
clared, showed the impropriety of such appointments by nu-
merous bodies. Intrigue, partiality and concealment were the 
necessary consequences. A principal reason for unity in the 
executive was that officers might be appointed by a single 

• 
responsible person. To this John Rutledge replied that he 
was by no means disposed to grant so great a power to any 
single person. The people would think that we were leaning 
too 'fiuch towards monarchy. Madison preferred a middle 
course. He disliked the election of the judges by the Legis-
lature, and was not satisfied with referring the appointt!lent 
to the Executive. He hinted that he inclined to a selection 
by the Se~late. For the time being llis views \\'ere adopted 
without dissent. Rutledge then moved to expunge the clause 
relating to inferior tribunals. He was against establishing 
any national tribunal except a single supreme one, and he 
argued that the State tribunals might and ought to be left, 
in all cases, to decide in the first instance, as the right of 
appeal to the supreme national tribunal was sufficient to se-
cure the national rights and uniformity of judgments; that it 
was making an unnecessary encroachment on the jurisdiction 

• 

, 

• 

• 

• 

• 
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of the States, and creating unnecessary obstacles to their adop
tion of the new system. He was sustained by Roger Sher
man, who dwelt chiefly on the expensiveness of having a 
new set of Courts, when the existing State Courts would an
swer the same purpose. Madison replied with great spirit 
that,-

"Unless inferior tribunals were dispersed throughout the Republic 
with final jurisdiction in many cases, appeals would be multiplied to a 
most oppressive degree; that, besides, an appeal would not in many 
cases be a remedy. \Vhat was to be done after improper verdicts, in 
State tribunals, obtained under the biasf'!d <;lirections of a dependent 
judge, or the local prejudices of all undirected jury? To retlland the 
cause for a new trial would answer no purpose. To order a new trial at 
the Supreme Bar would oblige the parties to bring up their wituesses, 
though ever so distant from the seat of the Court. Au effective Judiciary 
establishment, commensurate to the legislative authority, was essential. 
A government without a proper executive and judiciary would be tIle 
mere trunk of a body without arms or legs to act or move." 

The same view was taken by \Vilson and Dickinson; the 
motion of Rutledge, however, prevailed. But Dickinson, in a 
powerful speech, returned to the question, and contended that 
if there was to be a national legislature, there ought to be a 
national judiciary, and pointed out that there was a wide dis
tinction between the absolute establishment of inferior tribu
nals and the giving of a discretion to the legislature to estab
lish or not to establish them. He therefore moved "that the 
national legislature be empowered to institute inferior tribu
nals." Pierce Butler hotly exclaimed that the people would 
not bear such innovations j the States would revolt at such 
encroachments. Even supposing such establishments to be 
useful, we must not venture on them. The example of Solon 
s,hould be followed, who gave the Athenians not the best 

, 
• 

• 

• 
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government he could devise, but the best they would receive, 
Then for the first time Rufus King threw himself iuto the 
debate. He scorned the idea of expense, and supported the 
views of Madison, Wilson and Dickinson. A great majority 
was then obtained for Dickinson's motion.1 

A strenuous effort was then made by vVilson to associate 
the Judiciary with the Executive in a negative on the acts of 
the Legislature. \V'ithout some such provision, he argued, the 
latter could at any moment sink the Executive into non-exist
ence. Madison adopted this view. The Executive would 
stand in need of being controlled as well as supported. An 
association of the judges in his revisionary function would 
both double the advantage and diminish the danger. It would 
also enable the judiciary the better to defend itself against 
legislative encroachments; the utility of annexing the wisdom 
and weight of the Judiciary to the Executive seemed incon~ 

testable. Gerry and Charles Cotesworth Pinckney earnestly 
opposed a plan by which the Executive" would be covered by 
the sanction and seduced by the sophistry of the Judges." It 
would destroy the iudependence of the judiciary, which ought , 
to be separate and distinct from the other great departments. 
The motion was lost by a vote of eight States to three, 
Connecticut, New York and Virginia sustaining the affirma~ 

tive. 2 
. 

It was unanimously agreed "that the jurisdiction of the 
national judiciary shall extend to cases whlch respect the col
lection of the national revenue, impeachments of all national 
officers, and questions which involve the national peace and 
harmony." S 

• 

• 
1 Elliott's Debates, Vol. V, pp. 155-160. 

'Ibid. pp. 151, ISS, 164, 165-166 
a Ibid. p. 188. 
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• 

remarked, the Union could scarcely have had a valuable ex
istence had it been judicially determined that powers of sover
eignty were exclusively in the States or in the people of the 
States severally.1 The doctrine of an indissoluble Union, 
though not in terms declared, was in its elements contained 
in this decision, which proved of priceless value in determin
ing at the very outset of our national career the true charac
ter of our government. 

In Hj1ltOil v. The U1Zz'ted States2 the power of Congress 
to lay taxes was exhaustively considered, and the principle 
established that two rules must be observed: first, that of uni
formity, whenever imposts, excises or duti~s were 'laid j and 
second, that of apportionment according to the census, when
ever the tax was direct. It was held that no tax could be 
direct unless capable of apportionment, and it vlras demon
strated by an unanswerable course of reasoning that a tax 
upon carriages could not be a direct tax, because apportion
ment would lead to the grossest and most arbitrary differences 
in the rate in each State. Mr. Justice Chase inclined to the 
opinion that the direct taxes contemplated by the Constitution 
were only two, a capitation or poll tax, sinW1y, without regard 
to property, profession, or any other, circumstances, and a tax 
on land. He showed that a tax on carriages was a species 
of duty a generic term, almost as comprehensive as the word 
tax, which could not be confined to taxes on importations 
only. Although he did not think it necessary at that time 

• 

to decide whether the Supreme Court possessed the power, 
under the Constitution, to declare an Act of Congress void, 
because of a conflict with the Constitution, yet he declared " 

1 Cooley in "Constitutional History of the United States as seen in the Devel-
• ' opment of American Law," p. 49. 

. 23 Dallas, 171 (1796). 
, 
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that if the Court did have such power he would never exer
cise it except in a very clear case. 

In Calder v. Bull, 1 although the point actually decided 
was that the clause ill the Constitution prohibiting the States 
to pass ex post facto laws related only to penal and criminal 
proceedings, and that therefore a retrospective law of a State, 
affecting property rights only, and violating no contract, was 
valid, yet two principles of great value in the maintenance of 
the rights of the States were enlarged upon; . that the 
validity of State legislation was at al1 times to be pre
sumed, and second: that where no Federal question arose, 
the proper authority for determining the validity of State 
legislation was the State judiciary. Chase declared himself 
"fully satisfied" that the Supreme Court had no jurisdiction 
to declare void a State law contrary to the Constitution of 
such State, and again carefully avoided the question whether it 
could declare void an Act of Congress contrary to the Fede
ral Constitution. Iredell, however, while asserting that Acts 
of Congress or of the Legislature, violative of Constitutional 
provisions, were unquestionably void, admitted that as the 
authority to declare them void was "of a delicate and awful" 
nature, the Court would never resort to that authority but ill . 
a clear and urgent case. 

Some years later, in Cooper v. Tdfair,2 where an act of 
banishment and confiscation of property was held to be not 

• 

repugnant to the Constitution of Georgia, although it was ad-
mitted that a general opinion existed at the bar, and had been 
expressed by some of the judges upon Circuit 3 that an Act 
of Congress in opposition to the Constitution is void, yet, in 
the absence of a decision of the Supreme Court itself, it was 

t 3 Dallas, 386 (1798). 24- Dallas, 14 (ISoo) • 
• 

a See remarks of Paterson, J., in Van Horn v. Dorrance, 2 Dallas, 304 (1795). 
• • 
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said to be still an open question where the power resided to 
declare it void. 

Thus, it was, with slow, timid and halting footsteps that 
the Supreme Court approached the doctrine of Marbury v. 
J.'I1'adisoll. 

In the meantime the Constitutional adoption of the 
Eleventh Amendment was judicially declared in Hollzllgswortn 
v. Virgi1Zia,I while in Fowler v. LZlzdsey 2 the distinction was 
drawn between a case in which a State was a party, and 
where the interests of a State might be indirectly affected by 
the decision in a suit relating to land between individuals 
claiming under a State grant, Judge Washington stating it 
as "a safe rule" that a case which belongs to the jurisdiction 
of the Supreme Court, on account of the interest that a State 
has in the controversy, must be one in which a State is 
either nominally or substantially a party to the record. 

During the same period several important cases affecting 
the admiralty jurisdiction of the Federal Courts were deter
mined. Of these the most important and instructive, as con
taining an expression of the growth of the federal idea, was 
that of Pennallow v. Doa1le,3 in which the power of the old 
Federal Court of Appeals in cases of Capture, instituted by 
the Continental Congress under the Articles of Confederation 
was sustained, and its jurisdiction declared to be final and 
conclusive. 

In Glass v. Tne Sloop Betsey,4 although it was argued 
with much ingenuity and learning that the District Courts of 
the United States had no jurisdiction over questions of prize, 
yet it was held that they possessed all the powers of Courts of 
Admiralty, both upon the instance and prize sides and could 

13 Dallas, 378 (1798). 
,. •• • 

• 
• 

2 Ibid., 4II (1799). 
'Ibid., 6 (1794). 

a 3 Ibid., 54 (1795). 
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decree restitution of a vessel belonging to a neutral, captured 
as British property by a French privateer and brought to a 
port of the United States by the captor. In the same case, it 
was asserted with great dignity that no foreign power could 
institute a Court of judicature of any kind within tIle juris
diction of the United States except by treaty, and that the 
admiralty jurisdiction exercised by consuls of France in the 
United States was unwarranted. Due care, however, was ex~ 
ercised not to overstep the bounds prescribed by international 
law, and later, in the case of a capture of a vessel belonging 
to a citizen of the United States by a French privateer, which 
had been carried bifra pr(IJsidia of the captors, the principle 
was sustained that all such questions belonged exclusively to 
the tribunals of the belligerent power, and that no vessel of 
war of such belligerent or the officers thereof could be seized 
or arrested within the United States, at the suit of individuals 
to answer for such capture. A writ of prohibition was ac
cordingly issued, restraining a District Court fro111 proceedings 
of a retaliatory nature.} 

In Talbot v. Jallsell,2 the only case in the decision of 
which Rutledge participated as Chief-Justice, the important 
question of the right of expatriation was raised, but not de
tennined, although one or two of the judges inclined, extra
judicially, to the view that a citizen did 110t possess the rigllt 
of voluntary expatriation without the permission of his own 
government. 

In Ullz'ted States v. Judge Lawre1Zce,3 upon an application 
for a mandamus directing him to issue a warrant of arrest, it 
was held that the Court had 110 power to compel a judge to 
decide accorcHng to the dictates of any Judgment but his own . 

• 

• 

1 United States v. Richard Peters, 

'3 Dallas, 133 (1795) . 

• 

• 

District Judge, 3 Dallas. 121 \'7~5). 

a Ibid., 42 (1795). 
• 
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Several important matters of practice were determined. 
The Attorney-General having asked for information relative 
to the system by which proceedings should be regulated, it 
was ordered that the practice of the Courts of King's Bench 
and Chancery in England afforded outlines for the practice 
of this Court. l The bar was also notified that the Court ex
pected to be furnished with a statement of the material points 
of a case.2 All evidence 011 Illotions for the discharge of pris-

• 

oners on bail must be by way of deposition, and not vi'i/a 

voce. a The statements of facts required by Act of Congress 
of the Circuit Courts as the basis of their judgments in any 
Equity or Admiralty cause were held to be conclusive! In 
suits against States, whether at common law or in equity, it 
was ordered that service should be made of process upon the 
Governor and the Attorney-General, and that the process of 
subpcena, when resorted to, should be served sixty days be
fore return day, and on a failure of the State to appear, the 
complainant might proceed ex parte.5 

Two questions of jurisdiction were also settled: To sus
tain the Federal jurisdiction, the record must show that the 
parties were citizens of different States j 0 the amount de
manded by the plaintiff, and not the sum found to be due, 
was the test of jurisdiction even upon proceedings in error.7 

During the period of the decisions which have been re
viewed chauges took place in the composition of the bench 
which it is now proper to notice. The Court, as originally 

I Minutes of the Supreme Court. 2 Ibid. 
IU. S. rl. Hamilton, 3 Dallas, 17-120 (1795). 

• Wiscart v. Dauchy, 3 Dallas, 321 (1796). 

~ Grayson t'. The State or Vir!,rinia, 3 Dallas, 320 (lig6). 

o Bingham Z'. Cabhot, 3 Dallas, 19 (li9S). S. C., Ibid. 382 (J798). Turner, Adnlllr. 
v. Enrillc, 4 Dallas, 7 (1799). Turher Z'. Bank, 4 Dallas, 8 (1799). 

, . 1 Wilson r'. Daniel, 3 Dallas, 401 (1798) • 
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constituted, consisted of Jay as Chief-J ustice, and Rutledge, 
Cushing, Harrison, \Vilson and Blair as Associates. Harrison 
had declined, and Iredell had taken his place. Rutledge had 
resigned after a few months of service on the Circuit, and 
Thomas Johnson had succeeded him. Johnson resigned at 
the end of eighteen months, with 110 trace of his judicial 
work except a short dissenting opinion in Georgia v. Brails

ford, and 011 the 4th of ]Harch, 1793, William Paterson was 
commissioned. His father was an Irish immigrant to New Jer
sey in 1749, and, according to some accounts, the son was 
born in Ireland j according to others, at sea 'ou the passage 
to America. He was educated at Princeton, and graduated 
September 27, 1763. He re'ad law with Richard Stockton, 
one of the Signers of the Declaration of Independence j was 

, 

admitted to the bar within a year, and became an attorney 
of the Supreme Court in 1769. He took an active part in 
public affairs, always on the patriotic side, and was a mem
ber of the First Provincial Congress of New Jersey, serving 
as Assistant Secretary. In 1775 he became a member of the 
Continental Congress, llld during the following year was the 
Attorney-General of the State and a member of the Legisla
tive Council. He was several times re-elected to Congress, 
but resigned all his public positions in 1783 to resume the 
practice of the law. He was a member of the Annapolis and 
the Federal Conventions, and in the latter offered the plan 
so well known as the New Jersey Plan, by which it was pro
posed to preserve the State sovereignties, while giving to the 
General GovenUllent power to provide for the com11lon de
fence and general welfare. He contended that the proper ob
ject of the Convention was a mere revision and extension 
of the Articles of Confederation. He insisted on an equal 
vO,te of the States in' the Senate, and objected to a propor-
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tional representation in either House. After the adoption of 
the Constitution, Mr. Paterson was chosen one of the Sen
ators of the United States from New Jersey, his colleague 
being Jonathan Elmer. He was one of the tellers to count 
the electoral vote~, and chairman of the committee to prepare 
the certificates of the election and to certify the elected of
ficers. He served as a member of the Judiciary Committee, 
and, next to Ellsworth, took the most active share of the 
work of framing the Judiciary Act. On the death of Gover
nor Livi.ngston, in 1790, he became the Governor and Chan
cellor of his State, resigning his position as United States 
Senator, and held the former office for three years. During 
this time he executed, under the authority of the Legislature, 
the work of collecting and reducing into proper form all the 
Statutes of Great Britain which before the Revolution were 
held to be in force, and which, by the Constitution, were ex
tended to the State, as well as all the public acts which had 
been passed since, a work which has been spoken of by a 
competent authority as a system of statute law more perfect 
than that of any other State, and which has continued to 
this day to deserve the highest praise. Such had been the 
public services of the man whom vVashington now raised to 
the Supreme Bench. 

• 

In 1795 John Jay, who had been sent during the previous 
year as special envoy to Great Britain, was elected Governor 
of New York and resigned the Chief Justiceship. Thereupon 
the President, notwithstanding the opposition of his cabinet, 
whose hostility had been excited by an intemperate attack by 
Rutledge upon Jay's treaty, sent a commission during the recess 
to John Rutledge, who presided over the Court during the 
August term. His name came before the Senate on the loth of 

,\ "December, 1795, and on the 15th was rejected, the real reason 
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being that the mind of this illustrious patriot had become 
seriously impaired. vVilliam Cushing, the Senior Associate 
Justice, was commissioned as Chief Justice 011 the 27th of Jan
uary, 1796, but declined, preferring to retain his former position'. 

Oliver Ellsworth, at that time a Senator of the United 
States, was then named, and commissioned 011 the 4th of 
March, 1796; a man of kingly dignity, exalted conscience, 
immutability of will, but slow and ponderous intellect. His 
name will always rank among the most distinguished states
men and jurists of America. He was born at vVilldsor, 
C01111., on the 29th of April, 1745. He received a classical 
education, and graduated from Princeton in 1766. He then 
read law, but was not admitted to the bar until 1771. His 
integrity, industry, knowledge of law, careful preparation of 
his cases, and earnest logic, occasionally warming into elo
quence, soon won for him a commanding position among his 
professional brethren. He rose almost at once to political 
distinctbn, and took an active part in support of the colonies 
in resisting the oppression of Great Britain. In 1777 he was 
elected a delegate to the Continental Congress, and became a 
leading member, serving upon important committees, conspic
uous for his talents as a. debater. III 1784 he was appointed 
a judge of the Superior Court of Connecticut. \Vhile still 
upon the Bench, ill 1787, he was chosen a member of the 
Federal Convention, and exerted a powerful influence in secur
ing substantial recognition of the State governments, which 
service has linked his name with that of Paterson of New 
Jersey, as one of the authors of our Federal system. He 
objected to the word "national," and preferred the title of 
"The United States," declaring that he wished the plan of 
the Convention to go forth as an amendment of the Articles 
of Confederation, since, under this idea, the authority of the 
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legislatures could ratify it. He did not like popular conven
tions, as they were better fitted to pull down than build up 
Constitutions. He wished the agency of the States main
tained, and urged a compromise between the large and small 
States as to their vote in Congress. He contended for an 
Executive Council, and approved of a council of revision of 
acts of Congress, to be composed of the President and the 
Judges. For some reason he was absent from the Conven
tion on the last day, and his name does not appear upon the 
consecrated roll of the Signers of the Constitution. But in 
his own State convention, and ever afterwards, he was among 
the most earnest and zealous supporters of the new Govern
ment. Having attached himself to the Federal party, he was 
elected by the legislature of his native State to the Senate 
of the United States, in which he gained great renown as a 
debater, and as a pillar of Washington's administration. His 
most important work was the establishment of the Federal 
Judiciary' system. In fact, it is asserted by some that he was 
the sole author of the famous Judiciary Act of 1789. " That 
great Act," said Mr. Justice Field, "was penned by Oliver 
Ellsworth, a member of the COllvention which framed the 
Constitution, and one of the early Chief Justices of this 
Court. It may be said to reflect the views of the founders 
of the Republic as to the proper relations between the Fed
eral and State courts." 1 "He was born," says Dr. Dwight, 
"to be a great man'!' In one of his Senatorial speeches, 
Daniel \Vebster referred to him as Il. a gentleman. who has 
left behind him, on the records of the govenuuellt of his 
couutry, proofs of the clearest intelligence, and of th~ utmost 
purity and integrity of character," while a recent biographer 

I Ex parte Virl"rlnia, 100 u. S., 313-339 (1879) • 
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has declared that" for strength of reason, for sagacity, wis
dom and sound, good sense in the conduct of affairs; for 
moderation of temper and general ability, it may be doubted 
if New England has yet produced his superior." 

The next change occurred through the resignation of 
John Blair, his successor being Samuel Chase) a native of 
Maryland, who was commissioned on the 27th of January, 
1796. He was born in Somerset County, on the 17th of April, 
1741, and was the son of an Episcopal clergyman, by whom 
he was carefully educated. Devoting himself to the study of 
the law, he was admitted to the Bar of Annapolis in 1761, 
where his remarkable personal traits soon brought him dis
tinction. His abilities were of the highest order; industry, 
intrepidity, intense convictions, energetic eloquence, added to 
a sonorous voice and imposing stature, made him conspicuous 
as a leader in the Colonial Legislature, where he became 
known as "the Maryland Demosthenes." He vehemently 
denounced the Stamp Act, and a few years afterwards served 
as a member of the Committee of Correspondence and as a dele
gate to Congress, retaining his position until 1779. His terrible 
arraignment of Zubly, of Georgia, whom he stigmatized as a 
Judas, compelled that traitor to flee fro111 Congress, whose 
secrets he was divulging to the enemy. In 1776, with Frank
lin and Carroll, he endeavored, as Commissioner, to form a 
plan of Union, between the Colonies and Callad: .. and on his 

• 

return labored zealously and successfully to change the senti-
ments of Maryland so as to authorize him to vote for the 
Declaration of Independence, of which he became one of the 
Signers. Throughout the long and dark years of the war his 
exertions were untiring, and his spirit courageous and alert. 
In 1783 he interested himself in securing for his State a 
large 5U111 of money which l1ad been intrusted to the Bunk 
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of England prior to the Revolution. In his State Convention 
he was in favor of the ratification of the Constitntion, although 
many of its provisions he did not regard as sufficiently clear. 
In I79I he became the Chief Justice of the General Court of 
Maryland, a position which he held at the time of his ap
pointment to the Supreme Court of the United States. Iras
cible, vain, overbearing and 'sometimes tyrannical, but learned, 
able, patriotic and of spotless honor, with an instinct for 
tumult, and a faculty for promoting insurrection at the bar, 
"moving perpetually with a mob at his heels," a suite from 
which, as Dr. Wharton writes, even the judicial office could 
not separate him j he trusted with general success to his fear
lessness to extricate himself from the disorders which his 
imprudence fomented. Averse to the assumption of jurisdic
tion, yet harsh in the manner of exercising that which he 
had, with a quick perception of the spirit of the Constitution, 
and an intellect conspicuous for its clearness, he presents, as 
an American Thurlow, one of the most singular yet striking 
figures in our judicial history. He was the only member of 
the Supreme Court who was ever impeached for judicial mis
conduct, but was triumphantly acquitted. 

The appointment of Bushrod Washington, of Virginia, 
was occasioned by the death of James Wilson, at the house 
of his colleague Iredell, where he succumbed, at the compara
tively early age of fifty-six, to the misfortunes attending 
unhappy speculation in land, the dishonesty of an agent and 
the mortification of imprisonment for debt. Washington was 
commissioned on the 29th of September, in the recess, and 
re-commissioned on confirmation, December 20th, 1798. His 
tather was John A. Washington, a younger brother of General 
Washington, of whom the son was a favorite nephew. His 
education was received from a tutor at the house of Richard 
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• 

Henry Lee, and subsequently at the CQllege Qf \Villiam and 
Mary. During the invasiQn Qf Virginia by CQrnwallis he 
jQined a vQlunteer trQQP Qf hQrse, and served in the army under 
the command Qf Lafayette. In 1781 he came to Philadelphia, 
bearing a letter frQm George \Vashington to James Wilson, 
who had been selected as his legal preceptor, and pursued 
his studies with diligence and success. Returning to his 
native State, he practiced law with close attentiQn to. details 
and slQwly rose to. prominence. In 1787 he became a mem
ber of the HQuse of Delegates, and in the fQllowing year 
stood beside Madison and Marshall in their advocacy Qf the 
Constitution of the United States in the State Convention. 
RemQving to. Alexandria, and subsequently to. Richmond, he 
continued his practice, reporting, in two volumes, the deci
sions of the State Supreme CQurt. Of solid rather than bril
liant mind, sagaciQus and searching, rather than quick or 
eager, Qf temperate yet firm disPQsition, simple and reserved 
in his manuer, laboriQus in research, clear in statement, 
learned in discussion, accurate in reasQning, with the lQve Qf 
justice as his ruling passion, "fearless, dignified and enlight
ened," he fQund himself at the early age Qf thirty-six years 
called upon by President Adams to. fill an Qffice which during 
a lQng judicial life he adQrned by labor, learning and wisdQm. 

The death of Iredell in OctQber, 1799, occasiQned anQther 
vacancy, which 'was filled by the apPQintment Qf Alfred MOQre, 
whQse cQmmissiQn was dated December 10, 1799. His birth
place was near WilmingtQn, NQrth CarQlina, and the day Qf 
his birth was the 21st Qf May, 1755. His ancestQrs were 
amQng the mQst distinguished Qf the early settlers Qf the 
PrQvince, his father, Maurice MQQre, being Qne ·Qf the three 
cQlQnial judges hQlding Qffice at the outbreak of the RevQlu
tion. In 1764 yQung MQore was sent to. BQstQn, where he 
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became a student at Harvard and attracted attention by his 
quick wit and agreeable manners. During his absence he be
came interested in military matters through the friendship of 
a British officer, who sought in vain to induce him to enter 
the royal service. Upon his return home, in 1774, he read 
law under the direction of his father, and was admitted to the 
bar in the following year. He soon exchanged the· labors of 
the forum for the toils and dangers of war, participating in 
the defence of Fort Moultrie in Charleston Harbor, and sub
sequently organizing a partisan corps with which he so effect
ually worried the enemy that they singled him out for ven
geance and plundered his plantation, carrying off llis slaves 
and burning his residence. In 1782 he became the Attorney
General of the State, and for nine years labored with such 
assiduity as to achieve a reputation rarely equalled by any 
prosecuting officer. In 1798 he was appointed a Judge of the 
Superior Court, delivering opinions which have been spoken 
of in terms of praise by his successors. From this office he 
was promoted to the Supreme Court ({ the United States, but 
owing to the practice which prevailed after Marshall ascended 
the bench of making the Chief Justice the organ of the 
Court, delivered but one short opinion in the case of Bass v. 
Ttizgy.t He had a keen sense of humor, a brilliant wit, and 
an overpowering logic. His style as an advocate was lucid 
and direct, terse and compact. He was small in stature, neat 
in dress, graceful in manners; his voice was clear and sonor
ous, his perceptions quick and his judgment almost intuitive; 
llis manner of speaking was animated. He had chosen Swift 
for his model, and his language was always plain. An emi

nent authority has declared that he is certainly to be ranked 

14 Dallas, 37 {1800) • 
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among the first advocates whom the American nation has 
produced. In politics he was a Federalist, and in 1795 11ad 
been nominated for the United States Senate, bllt was de
feated by a single vote. A county in his native State pre
serves his memory and his name.1 

For the fourth time a change was made in the head of 
the Court. In October, 1799, Ellsworth had been conlluis
sioned one of the three Envoys Extraordinary and Ministers 
Plenipotentiary to France, and resigned the office of Chief 
Justice from Paris, in November, 1800. Without prior 
notice to him, Jay was a second time nominated and con
firmed, his commission being dated December 19th. "I had 
no permission fro111 you," wrote President Adams, "to take 
this step, bnt it appeared to me that Providence had thrown 
in my wayan opportunity, not only of 1l1arking to the pub
lic the spot where, in my opinion, the greatest 1l1ass of ,vorth 
remained collected in one individual, but of furnishing my 
country with the best security afforded its inhabitants against 
its iticrea;3ing dissolution of 1l1orals." 2 "I left the Bencht" 
replied Jay, "perfectly convinced that under a system so de
fective it would 110t obtain the energy, weight and dignity 
which was essential to its affording due support to the na
tional government; nor acquire the public confidence and 
respect which, as the last resort of the justice of the nation, 
it should possess. Hence I am induced to doubt both the 
propriety and expediency of my returning to the Bench under 
the present system. . . . Independently of these consid
erations, the state of my health removes every doubt." 3 

I For the materials of this sketch, I am indebted to the HOIl. A. 1\1. Waddell, 
of Wilmingtoll, N. C. 

~ John Adams to Jay, December 19, lSoo, William Jay's" Life of John Jay," 
Vol. II, p. 421. 

S To President Adams, January 2, ISoI, Jay 1\I5S. Pellcw's .. Life of Jay, It p. 338 . 
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That such an estimate of the Supreme Court and such 
a despairing prophecy should be uttered by such a man as 
John Jay ,vould occasion much surprise, were it 110t a fact 
that one of the vices of the day was the frequent desertion by 

• 

the judiciary of its own exalted functions for other branches 
of the service. Doubt and uncertainty as to its true position 
clouded its earlier years, "when the politicians or statesmen 
-<of that day bivouacked in the chief justiceship 011 their 
march from one political position to another." 1 They were 
judicial pluralists as well. Jay himself held at the same time 
the offices of Chief Justice and Secretary of State for nearly 
six 1110nths j and afterwards, while retaining the Chief J ns
ticeship, did not scruple to undertake the mission to England, 
which caused his absence from the bench for more than a 
year, and when at last he resigned, he did so, not because 
he thought the two offices incompatible, but because he had 
been elected to a third, that of Governor of New York.2 

Ellsworth, while Minister Plenipotentiary to France, retained 
the Chief Justiceship and resigned only on the ground of ill
health, and even 1Iarshall, who was commissioned as Chief 
Justice on January 3r, r80r, and p-residen during the Febru
ary Term of the Supreme Court, retained his place as Secre
tary of State until the incoming of jefferson's administration, 
discharging in the mean time the duties of the two offices 
concurrently, on the same day issuing reports in the one 
capacity, and listening to arguments in the other.3 

1 Jolm M. Shirley, "The Dartmouth College Causes and the Supreme Court of 
the United States," p. 18. 

'Wharton's" State Trials of the United Slates," Preliminary Notes, p. 46. 
a Mr. Charles Pinckney, a Senator of the United States from South Carolina, in 

March, 1800, in debate upon a motion for leave to bring ill a bill relating to the 
JUlliciary. contended for the absolute independence of th~ Judicial department, and 
cOlllmented with great severity upon the appointment of Judges of the Supreme 
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In the beginning of August, 1800, Judge Chase left the 
Bench to canvass the State of Maryland ill behalf of the 
existing administration, and the result ,vas that' the Court, 
the Chief Justice then being in France, was left without a 
quorum. Charges to Grand Juries were party harangues, and 
the State courts adopted in its fullest development "this sys
tem of politico-judicialism." It was left for Marshall, after he 
had become firmly seated on the bench, to lift the Court into 
that serene and lofty atmosphere, which clothed it with the 
attributes of a sovereignty beyond the reach of sceptres and 
crowns. Confined within Constitutional limits, under the con-

Court as Envoys, asserting that it was contrary to the dignity of the l'resident, 
anci the honor and independence of the Juuges, to hold out to them the temptation 
of being Envoys, or of giving them other offices, thus placing in the power of the one 
to offer, and the others to accept, additional favors. He insisted that no man ought 
to hold two offices under the same government, and asserted in particular that 110 
judge ought to be absent from the United Stat('s, or be drawn frolll 11 is official 
station, leaving an undue proportion of its duties to be performed by the remainder 
of the Bench. Besides this, as the Chief Justice was to preside in case of the Im
peachment of the President, and there was no provision in the Constitution to sup
ply a vacancy, therefore if an Impeachment was to take place in his absence, it mllst 
remain undecided until the Chief Justice could he sent for. He submitted with 
great deference that as the President was the only officer on whose trial the Chief 
Jllstice was to preside, or on whose Impeachment his absence would be a public 
inconvenience, it was not perhaps presuming too far 011 his own infallibility or 
incapacity to err to send the 0111y officer to a distant country without whose pres
ence in case of an Impeachment a COllrt coul.l 1Iot be formed to try him. Besides 
this, a jltdge might be induced to accept any other appointment from the Executive 
of the Union, and might· even accept them from individual States or even from 
foreign powers, and thus become the minion of the one, or the tool of the other, 
as circumstances or his own interest might prompt him. He contended for a pro
vision similar to that existing in the State of South Carolina, which by her Con
stitution provided that no judge should hold any other office of private or public 
trust under the State, United States, or any other power. (Benton's Abridgment of 
the Debates of Cong;ess, Vol. II, pp. 419, 421.) 

It will be remembered that the New Jersey plan expressly provided that none of 
the judiciary should, during the time they remain in office, be capable of holding 
any other office or appointment during their term of service. See Ante, p. 90. 
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trol of that pure and intrepid jurist, it soon began to develop 
its great prerogatives as a co-ordinate and co-equal depart
ment of the government. 

It must not be forgotten, however, that the earliest de
cisions of the old Supreme Court determined' for all time the 
real character of the new government. They established its 
national features. They rescued it from State interference 
and control. The judges, as they entered upon the terra z'n

cognita of national jurisdiction, were perhaps unconscious of 
their awful responsibilities, but happily they yielded not to 

• 

popular clamor, they swerved neither to the right 110r to the 
left from the path in which they were guided by the hand of 
an overruling Providence. Had they done so, the splendid and 
majestic career of the nation would have been frustrated, and 
powers bestowed by the Constitution would have been smitten 
with incurable palsy. "The real importance of the Supreme 
Court," says Judge Cooley, "was never greater than at first. 
And the judges who occupied the Bench before the' time of 
Marshall are entitled to have it said of them that what they 
did was of incalculable value to representative institutions, not 
in America alone, but throughout the world. They vindicated 
the national character of the Constitution; they asserted and 
maintained the supremacy of the national authority; they 
made plain for the statesmen as well as the jurists who 
should' come after them the true path of Constitutional 
interpretation; and while doing so, they also justified in the 
States, as regards purely State questions, the same right of 
final judgment which they asserted for the Union in respect 
to questions which were national." 1 

IThomas M. Cooley, LT •. D., "Constitutional History of the United States as 
seen in the Development of American Law." II The Federal Supreme Court Its 
Place in the American Constitutional System," p. 52 . 
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CHAPTER XIII. 

TlIlt SHCO~D EpOCH: 1801-1816. THI~ SUI)RI(~IH COURT OF THE UNITF.n STATW; 

UN~ltR CII lIU' JUSTICE l\IARSHAI.I.: THE FIRST liAI.l<' OF l\IARSUAI.!.'S JUIHCIAI. 

CARHHR: SKnTCH OF l\IARSHAU.: LHADING DECISIONS: MARBURY v. MADISON: 

Rr,pnA!. OF Tm~ JUDICIARY ACT OF 1801: THH MIDNIGHT JUDGns: IIIIPnAcH

I\IE~TS OF JUDGn PICKURI~G AND JUSTICE CHASI>: CASES CONSlDERnD BV THE 

COURT: INSTANCES 011 FI,nERA!. SUPRE~IACV: GROWTH OF FEnnRAI. POWER: 

UNITF,D STATES v. JUDGE PETnRS: TRIAl. OF AARO~ BURR: RUI.lNGS UPON 

THI( I.AW OF HIGH TREASON: FI.nTCHER .'. PECK: LAW OF PRIZE AND AD

MIRAI.TV JURISDICTIO~: CASES OF THE EXCHANGn AND THE NUREIDn: LAND 

CASI\S: SKETCHES OF JUSTICES JOHNSON, LIVINGSTON, TODD, DUVAI.I. AND 

STORY: Tmt EAR!.V BAR OF THE SUPRit:lnt COURT. 

T was a favorable omen that on the day of the first meet
ing of the Supreme Court of the United States at the 
City of Washington as the seat of the national govern

ment 4th of February, 1801 John Marshall sat as Chief 
Justice for the first time. He had been summoned to the 
lofty duty 'of presiding over the deliberations of the American 
Comz'tia Ceuturiata, and, proceeding to the holiest of temples, 
had been proclaimed a magistrate salvis allsplciis ereatus. 

The appearance of Marshall upon the Bench was an epoch 
in the history of the Constitution. The hours of provincial
ism were numbered. The glory and strength of the nation 
were to come, and the decisions of the great Chief Justice, in 
which he explained, defended and enforced the Constitution, 
were to shed upon the ascending pathway of the Republic 
the combined lustre of leaming, intelligence and integrity. 
"The Providence of God," said Mr. Binney, "is shown most 
beneficently to the world, in raiEi.ng up from time to time, and 
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in crowning with length of days, men of pre-emillent goodness 
and wisdom." It was Marshall's happy lot to close the services 
of an active and distinguished life with the longest, most hon
orable and successful judicial career in the history of the most 
exalted of tribunals. Fortunate in his opportunities, great in 
his achievements, he employed his faculties in the creation of 
a system of jurisprudence which ranks among the admired 
intellectual productions of the world. 

His life was one of reflection and action, of incident and 
character. A soldier of distinction, a legislator of commandilig 
power, a diplomat skillful and subtle, an historian minute, 
impartial and accurate, a statesman en1ighteiled and patriotic, 
a jurist analytical and profound, a magistrate of awful dignity, 
he displayed in every walk of life the highest qualities, and 
combined the most opposite characteristics. BOnI to command, 
he easily attained the front rank in every species of labor 
which he undertook, yet his modesty was as great as it was 
rare. His intercourse with men was graced by an engaging 
charm, a simplicity, a purity of 8~ntiment, a moral loftiness, 
an undaunted courage that armed him with a power that not 
even Jefferson·· his bitter enemy could resist. \Vhether we 
view him as a youth, the son of a virtuous and sturdy sire, 
a child of the people and a product of the soil j or as a sol
dier facing the dangers of battle or sharing the privations of 
the camp j or as the champion of the Federal Constitution j 
or as an envoy outwitting Talleyrand; or as the biographer o( 
\Vashington; or as an advocate of surpassing strength at the 
bar j or as a debater in the halls of Congress j or as a Secre
tary of State and the author of two of the ablest papers in 
our archives j or as a Judge fit to rank in creative power with 
Nottingham, Hardwicke, Mansfield or Stowell, we find his 
career marked with capacity, energy and :mccess. With a mind 
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mathematical and analytical, not richly stored with technical 
knowledge as compared with those of Taney or Story, but, 
conscious of its own strength, working out results with as
tonishing penctration, and resolving cvery argument into its 
ultimate principles j moving among the intricacies of novel 
questions with calm but persevering circl11nspection j with a 
marvelous instinct as to what the law ought to be, which en
abled him, while other judges were "creeping timidly from 
cape to headland, to put boldly out to sea j" close and logical 
in the connection of his thoughts, clear as light itself in his 
demonstrations, he conquered by pure ratiocination the intel
lectual convictions and prejudices of his countrymen, and won 
by his unsullied character their absolute trust in the integrity 
of his tribunal. He was in close communion with the Con
stitution, from the hour of its birth, for a period of thirty-four 
years, and interpreted its provisions upon the sensible theory 
that they were not to be restrained in a spirit of jealousy 
within less than the fair dimensions of its delegated authority, 
nor were they to be extended beyond them in a spirit of usur
pation. By a system of practical construction, and by the 
exercise of those qualities of lawyer, statesman and patriot, 
which in their triple union complete the fame of a great Con
stitutional Judge, he raised the govenuuent from a doubtful 
experiment to an assured success, and established it in the 
affections and confidence of the people. "He '\\ as born," said 
William Pinkney, "to be the Chief Justice of any couutry 
into which Providence should have cast him." His career has 
called forth the 1110st striking eulogies, 1 but in none of them 
is the sentiment common to all more sententiously expressed 
than by Mr. Petigru: "Though his authority as Chief J tlstice 

1 Those of Wirt, Story, Kent, Webster, Binney, Sergeant, Van Salltvoord, Flan
ders, Shirley, Magruder, Rawle, Phelps and Hitchcock. 
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of the United States was protracted beyond the ordinary term 
of public life, no man dared to covet his place, or express a 
wish to see it filled by another. Even the spirit of party re
spected the unsullied purity of the Judge, and the fame of 
the Chief Justice has justified the wisdom of the Constitution 
and reconciled the Jealousy of Freedom to the Independence 
of the Judiciary." 

He was born at a roadside village, called Germantown, in 
, Fauquier County, Virginia, on the 24th of September, 1755. 
His grandfather, of the same name, was a native of \Vales, 
and his father, Thomas Marshall, who is described as a 
man of extraordinary vigor of mind, had been associated with 
\Vashington under the appointment of Lord Fairfax in sur
veying the western territory. As a lad t young Marshall de
lighted in the sports of the fields, in foot-races and quoit
pitching, in hunting anr. trapping, and, at a place called 
"The Hollow," in the midst of the picturesque beauty of the 
mountains east of the Blue Ridge, laid the foundation of that 
vigorous health which attended him thrOl:g-h life. He was 
seldom studious, naturally indolent, full of poetic longings, 
and day dreams and romances. In after life he never lost the 
simple-minded ness and sensitive modesty of a child, but his 
ardent social nature, waggish humor and personal magnetism, 
combined with his physical ann moral courage and activity 
made him the favorite leader of his play-fellows. His earliest \ 
instruction was domestic, but at the age of fourteen he was I 

sent to a clergyman named Campbell, in whose house, with 
James Monroe as a fellow-student, he acquired the rudiments 
of grammatical and cla::;sical knowledge. A year later he re
ceived further instruction from a Scotch gentleman named 

• 

Thomson, the clergyman of the parish, but soon returned 
home, where he received from his father, who was a practical 

• 

• 

• 
. , ... 

• 

• 
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surveyor, adequately acquainted with mathematics and astron
omy, and familiar with the standard works of history, poetry 
and general literature, the only real, systematic training that 
he had as a school-boy. "My father," as he frequently said 
in after life, "was a far abler man than any of his sons. To 
him I owe the solid foundation of an 111y success in life." 
At eighteen he began the study of the law, but the impend-

I ing struggle with Great Britain distracted his attention before 
• 

he had obtained a license to practice. From the time that he 
was made a lieutenant in a militia company, in the spring of 
1775, until the winter of 1779 when he attended the law 
lectures of Wythe, afterwards Chancellor at \Vi1liam and 
Mary College, he was in active service, participating in the 
battles of Great Bridge, Iron Hill, Brandywine, Germantown, 
Monmouth, Stony Point, and Paulus Hook, and sharing with 
unflinching fortitude the sufferings at Valley Forge. In 1780 
he ";vas admitted to the bar, and after a short retUrll to the 
army to meet Arnold's invasion, continued with assiduity the 
practice of his profession. He served as a member of the 
Lower House in his native State, and of the Executive Coun
cil in the conrse of the year 1782, and continued intermittently 
to discharge such public duties until 1795. In 1788 he was 
one of the sturdiest and most influential of the supporters of 
the Federal Constitution, when it was before the people of 
Virginia for approval, and by the side of Madison met the 
shock of the onslaughts of Henry, Mason and Grayson. So 
admirable was the temper of his arguments, and such the 
spirit of sincerity that they breathed that Patrick Henry pro
nounced upon him the short but comprehensive eulogium: 
"I have the highest respect and veneration for the honorable 
gentleman. I have experienced his candor upon all occa
sions." By this time Marshall's high professional reputation, 
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great learning, and extraordinary vigor of mind, made him one 
of the most eminent lawyers of the State. In 1796 he argued 
the famous case of the British debts in the Circuit Court of 
the United States, in opposition to Henry, who spoke, as 

• 

Judge Iredell said, "with a splendor of eloquence," but of 
Marshall's argument he declared that it was marked by "a 
depth of investigation and a power of rcasoning" exceeding 
anything he had ever known before. About the same timc, 
in a speech which has been represented as one of the noblest 
efforts of his genius, he defended the policy of the mission to 
England, all~:; the trep;y of peace negotiated by 1\1:-. Jay. The 
fame of these admimble n.rgtHnents sprea:J. throu~h the U ilion, 
and when he came to Philadelphia ill the case (,f .!V::.1': \', .'(1'1-
lOll before the Supreme Court of the United States· the only 
case he ever argued before that tribunal he found that his 
reputation had preceded him. Soon after, he was telldered the " 
office of Attorney General of the United States, which he de
clined, but subsequently accepted a special mission to France 
with Charles Cotesworth Pinckney and Elbridge Gerry, in 
which he won unbounded popularity by the skill with which 
he snatched laurels fro111 the brow of Talleyrand. Yielding 
to the persuasions of \Vashington he became a member of 
Congress, at the sacrifice of the place on the bench of the 
Supreme Court made vacant by the death of Iredell. In the 
famous debate upon the resolutions of Edward Livingston 
censuring President Adams for his conduct relative to the ex
tradition of- Thomas Nash, othenvise called Jonathan Robbins, 
Marshall delivered that elaborate and triumphant speech, 
which, in the language of Judge Story, settled then and forever 
the points of international law upon which the controversy 
hinged. It was, says the same high authority, one of the 
most consummate juridical arguments ever pronounced in the 
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halls of legislation j and, like Lord ~Iansfield's answer to the 
Prussian Memorial, it was ,.:POIIS(· salis r:IJ/iqlfr. l'pon the 
retirel11C~lt of 1lcHen1'Y as Secretary of \Var, l'.Iarshall was 
appointed, but before he could insist upon the withdrawal of 
his nomination, the rupture took place between the President 
and Coloncl Pickering, and he was appointed Secretary of 
State. Here his thorough knowledge of our foreign relations 
enabled him to manage the affairs of his department with sig
nal ability and success, until the incoming of Jefferson's ad
ministration. In the meantime Chief Justice Ellsworth had 
resigned his place. l\Iarshall, Up011 being consulted, reCOJll
mended the appointment of Judge Paterson, but the President 
objected lest 11e should wound the feelings of Judge Cushing, 
an old friend and the senior Justice. Thereupon Jay was ap
pointed but declined. As soon as this was known, Marshall's 
name was sent to the Senate, which confirmed him unanimously, 
and on the 31st of January, IS01, he was commissioned as 
Chief Justice of the United States. In after years Jolm Q. 
Adams said that if his father had done nothing else to de
serve the approbation of his country and posterity, he might 
proudly claim it for this single act. Marshall was now to 
crown his illustrious career by labors which have made his 
name immortal. 

, Prior to the decision in Afarbur), v. l1fadisoll, which is 
one of the base-stones of hi~ reputation, Marsha11, as Chief 
Justice, delivered five opinions, oue involving a claim to sal
vage turning upon an alleged recapture, in which he uuder
took to review elaborately our relations towards France in 
1799, and declared that they were those of a partial war; 1 

one relating to the proper method of appropriating waste 

'Talbot ". Seeman, I Crnnch, J (lSoI) • 

• 

• 

• 
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lands in Kentucky; lone in which he ?lph~1,) the treaty obli
gations of the nation, even though :.;i~C:l ~ course might 
involve an interference with primte rights \'ested under a 
decree of condemnation in an inferior court j:! and two involv
ing mere matters of practice,:' the latter turning upon nice 
considerations of the law relating to execlltiollS.4 In all these 
the conclusions are well and clearly worked out, though at a 
length much greater than would be deemed necessary at the 
present day. 

In the Decemher term, 1801, Charles Lee, late Attorney
General of the United States, moved for a rnle to show cause 
why a mandamus should not issue addressed to l\Iadison, then 
Secretary of State, commanding him to deliver a commission 
to Marbury, whom President Adams, hefore the expiration 
of his term, had nominated as a Justice of the Peace for 
the District of C01umbia.:; The nomination had been con
firmed by the Scnate. A commission had been filled up, 
signed by the President, and sea1ed with the seal of the 
United States, but had not been delivered when 1\11'. Jefferson 
came into office. Acting on the idea that the appointment 
was incomplete and void so long as the commission remained 
undelivered, Jefferson countermanded its issue. The applica
tion made to the Supreme Court was for the exercise of its 
original j nrisdiction under the terms of the Judiciary Act, 
and the main question undouhtedly was whether such a writ 
could issue fro111 the Supreme Court under the gift of a juris
diction by Congress in direct violation of the terms of the 
Constitution in distributing original and appellate authority. 

'\Vilson ". Masoll, I Crauch, 45 (1801). 
2 Uuited States ". Schooner Peggy, Ibid. 103 (,SOl). 

a Resler ". Shchee, Ibid. I II (ISOI). • Turner Z'. Fcndall, Ibid. 117 (1801). 

5 Marbury Z'. Madison, IMd. '37 (1803) . 

• 
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The Court held that delh'ery was 110t essential to the validity 
of letters patent. and that the right of the plaintiff to his 
office was complete, and hence he was entitled to a remedy; 
but as Congress could not give original j nrisdiction to the 
Supreme Court, in cases not sanctioned by the Constitution, 
the application 111USt be refused. 

The importance of this decision lies in the fact that it 
was the first authoritative announcement by the Supreme 
Court that it had the right as well as the power to declare 
null and void an act of Congress in violation of the Consti
tution. It declared that the Constitution was to be regarded 
as an absolute limit to legislative power; that Congress could 
110t pretend to possess the omnipotence of Parliament. And 
although in some respects the decision was obiler dictlllJl, 

since the Court declared ill the end that it had no jurisdic
tion of the case, yet it has always been understood as estab
lishing principles which have never since been controverted, 
SUbjecting the ministerial and executive officers of the govern
ment all over the countr\' to the control of the courts ill .' 
regard to the execution of a large part of their duties.1 

The Chief Justice, in the course of his opinion, said: 

II If it had been intended to leave it in the discretion of the Legisla-
, 

ture to apportion the judicial power between the Supreme and inferior 
Courts according to the will of that hody. it would certainly have beel~ 

l1~eless to have proceeded further than to have defined the judicial power 
lind the tribunals in which it should be vested. 'I'he subsequent 
part of the section is mere surplusage, is entirely without meaning. if 
such is to be the construction. If Congress remains at liberty to give 
this Court appellate jurisdiction where the Constitution has declared their 

I Addrcss of Mr. Justice Millcr on the Suprcme Court of the Unitcd States, 
delivcred June 29. 1887, before the Alumni of the J,aw Dcpartment of the Uni
ycrsity of Michigan. See also Unitcd States Z'. Schurz, 102 United Statcs Reports, 

407 (1880). 

, 
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jurisdiction shall be original, and original jurisdiction where the Consti
tution has declared it shall be appellate, the distribution of jurisdiction 
made in the Constitution is form without substance ..... The question 
whether an act repugnant to the Constitution can become the law of the 
land, is a question deeply interesting to the United States, but happily 
not of an intricacy proportioned to its interest. It seems only neces
sary to recognize certain principles supposed to have been long and 
well established to decide it. . . . . The powers of the Legislature are 
defined and limited; and that those limits may not be mistaken or for-

• 

gotten, the Constitution is written. To what purpose are powers limited, 
and to what purpose is that limitation committed to writing, if these 
limits may, at any time, be passed by those intended to. be restrained? 
The distinction between a government with limited and unlimited powers 
is abolished if those limits do not confine the persons on whom they are 
imposed, and if acts prohibited and acts allowed are of equal obligation. 
It is a proposition too plain to be contested, that the Constitution con
trols any legislative act repugnant to it, or that the Legislature may 
alter the Constitution by an ordinary act. Between these alternatives 
there is no middle ground. The Constitution is either a superior para
mount law, unchangeable by ordinary means, or it is on a level with 
ordinary legislative acts, and, like other acts, is alterable when the 
Legislature shall please to alter it. If the former part of the alternative 
be true, then a legislative act contrary to the Constitution is 110t law; if 
the latter part be true, then written Constitutions are absurd attempts, 
on the palt of the people, to limit a power in its own nature illimitable . 
. . . If an act of the Legislature repugnant to the Constitution" is void, 
docs it, notwithstanding its invalidity, bind the Courts, and oblige them 
to give it effect? Or, in other words, though it be not law, does it 
constitute a rule as operative as if it was a law? This would be to 
overthrow in fact what ,vas established in theory, and would seem at 
first view an absurdity too gross to be insisted on. It shall, however, 
receive a more attentive consideration. It is emphatically the province 
and duty of the jl.1dicial department to say what the law is. Those who 
apply the rule to particular cases l11ust of necessity expound and inter
pret that rule. If two laws conflict with each other, the Courts must 
decide on the operation of each. So if a law be in opposition to the 
Constitutio11; if both the law and the Constitution apply to a particular 
case, so that the Comt must either decide that case conformably to the 
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law, disregarding the Constitution, or conformably to the Constilution, 
disregarding the law, the Court must determine which of these con
flicting rules governs the case. This is of the yery essence of judicial 
duty. If, then, the Courts are to regard the Constitution, and the Con
stitution is superior to any ordinary act of the Legislature, the Constitu
tion, and not such ordinary act, must goyern the case to which they 
both apply." 

From this remorseless logic there could be 110 escape. 
Apart fro111 the interest which will always be taken by 

lawyers in this famous decision, as establishing a principle 
which lies at the foundation of our constitutional jurispru
dence, and which places the judiciary upon an independent 
and lofty plane, there are certain dramatic features attached 
to it which grew out of the history of the times. A recent 
historian has pointed out that in the appointment of Marshall 
John Adams had intended' to perpetuate the Federal princi
ples of his administration, and that Marshall was as obnox~ 
ious to Jefferson as the most rigid New England' Calvinist 
would have been, for Jefferson had determined upon restricting 
the powers of the National Government in the interests of 
human liberty, and Marshall was bent upon enlarging the 
powers of the government in the interests of justice and na
tionality.l 

As the new President and the new Chief Justice stood 
face to face upon the threshold of their power, each could 
foresee that the contest petween them would eud only with 
life. The judgment of posterity has crowned Marshall as 
the victor. 

Marbury and Madison, says another writer, were the John 
Doe and Richard Roe of the ejectment; the real issue was 

I Henry Adams, lIHistory of the United States, 1801 to 1805," Vol. .1, p. 192 • 

• 

• 

• 



• 

206 TilE SUl'RE.lfE COURT OF THE UNITED STATES. 

between John ~Iarshall and Thomas Jefferson a trial of 
strength in their new positions.1 

The opinion of Marshall was regarded by Jefferson as a 
• 

defiance. E\'en the strongest admirers of the Chief Justice 
admit that his manner of dealing with the case was unusual. 
Ordinarily where a cause was to turn 011 a question of juris
diction, the Court would consider that point as first and final, 
but instead of beginning at that point and dismissing the 
motion the Court re\'ersed the order of discussion in the 
manner already indicated. The settled bent of Marshall's 
mind was towards the maintenance of the sanctity of pledged 
word j the Executh'e should be held to the performance of a 
contract, and although the Court could not intermeddle with 
the prerogative of the Executi\'e, it might and would com
mand the head of a department to perform a duty not de
pending on executive discretion, but on particular acts of Con
gress and the general principles of law. 

It may well be, also, that Marsllall smarted under a 
sense of wrong growing out of the suspension of the sessions 
of the Supreme Court by legislative artifice, under the dicta
tion of the President, for a period of fourteen 111onths, which 
delayed the delivery of the opinion until February, 1803. 
The Federalists, at the close of their days of power, had, by 
an Act of Congress, dated the 13th of February, 1801,2 sought 
to entrench themselves, as their critics and political opponents 
alleged, in the judiciary department, by re-arranging the judi
cial Districts and by the establishment of separate Circuit 
Courts. Twenty-two Districts were established, and were 

1 Shirley, "Dartmouth College Cases and the Supreme Court of the United 

States," p. 393. 

~ Act of 13th l~ebruary, 1801, I,aws of the United States, Vol. III, p. 405, Ed. 
of ISIS. 

...,. 
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divided into six Circuits. In each of the Circuits, except the 
sixth, there were to be three Circuit Court Judges, one of 
whom should be commissioned as Chief Judge, and none of 
whom should be judges of the Supreme Court of the United 
States. In the sixth Circuit the Circuit Court was to consist 
of a Circuit judge and the two judges of the District courts 
of the Districts of Kentucky and Tennessee, and the old Dis
trict courts in those Districts were abolisheq. The number 
of Justices of the Supreme Court was to be reduced after the 
next vacancy to five, making a Chief Justice and four Asso
ciates. This new arrangement, which was intended to meet 
the Constitutional objections which had' been raised by the 
Judges of the Supreme Court themselves as to their sitting 
at circuit, as well as to provide an intermediate court of ap
peal, entirely separate in its personality from that of the 
Court of last resort, gave to President Adams the appoint
ment of sixteen new judges, and their commissions were 
signed and delivered upon the eve of his departure from 
office, and the incumbents were derisively styled "The Mid
night Judges." The moment that Jefferson came into power 
a systematic and well-organized attack was made upon the 
Federal judiciary. The Act establishing separate Circuit 
Courts was repealed after a long and acrimonious debate in 
Congress 1 notwithstanding the Constitutional argument that 
was made by the Federalists in opposition, and in order to 
prevent Chief Justice Marshall and his Associates from inter
fering with the new arrangements, Congress, while destroying 
the new Circuit Courts, adopted the drastic remedy of sus
pending for more than a year the sessions of the Supreme 

1 Act of March 8, J802, Laws of United States, Vol. III, p. 450, Ed. of ISIS. 

Also Act of April 29, 1802, Ibid. p. 479. See Adams' II History of the United States," 
Vol. I, pp. 274, 29S, Vol. II, p. 143 • 
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Court itself by abolishing the August tenn. This COllgres
sional assault was followed up by the impeachment of Judge 
Pickering who had bccome insane from habits of drinking, 
and by the impeachment of Justice Chase, an Associate J us
tice of the Supreme Court, whose violent partisan harangues 
fro111 the Bench, and whose conduct upon the trial of Fries 
six years before, were sei7.ed upon as pretexts, the real object 
being to establish the point that the bench could be reached 
through impeachment for high crimes and misdemeanors. 
These movements were intended to be the forerunners of a 
general attack upon those members of the judiciary, including 
Marshall himself, who seemed bent upon the consolidation of 
the government through the judiciary department. 

Pickering, the United States District Judge for the Dis
trict of New Hampshire, was found guilty, although clearly 
insane, a fact which robbed his conviction of its significance, 
while the triumphant acquittal of Chase, through the extraor
dinary skill and ability of his counsel, Luther Martin, Robert 
G. Harper and Joseph Hopkinson, in compelling John Ran
dolph and his fellow-managers to admit that the phrase" high 
crimes and misdemeanors" in the Constitution meant indict
able offences, proved the safety of the Supreme Court, and 
rescued the Judiciary from the dangers of its position. 
Thenceforth John Marshall was safe, and he proceeded at 
his leisure to establish the principles of Constitutional 
law. 

John Randolph, in a rage, submitted an amendment to 
the Constitution: "The Judges of the Supreme Court and all 
other Courts of the United States shall be removed by the 

• 

President on the joint address of both Houses of Congress." 
But he could not command sufficient support. The bitteruess 
of Jofferson had not died out when, fifteen years later, he 

• 

• 

• 
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wrote to a friend: 1 "The judiciary of the United States is the 
subtle corps of sappers and miners constantly working under
ground to undermine the foundations of our confederated 
fahric, They are construing our Constitution fro111 a co-ordi
nation of a general and special government to a general and 
supreme one alone. . . . Having found from experience 
that impeachment is an impracticable thing, a mere scare
crow, they consider themselves secure for life j they skulk 
from responsibility. . . . An opinion is huddled up in 
conclave, perhaps by a majority of one, delivered as if unani
mous, and with the silent acquiescence of lazy and timid 
associates, by a crafty chief judge who sophisticates the law 
to his mind by the turn of his own reasoning." 

Once more did Marshall have an opportunity of reflecting 
upon the· President. In Little v. Barreme ct al.,2 a commander 
of a ship-of-war was held answerable in damages to a person 
injured, even though he had acted under the instructions of 
the President. "Instructions not warranted by law," said the 
Chief Justice sententiously, "cannot legalize a trespass." 

Some years elapsed before a second question of national 
• 

. importance arose. In the meantime a variety of cases were 
decided, to which a general reference will be sufficient to in
dicate their extent and character. Presumption of payment; 3 

a pplicatioll of payments;4 commercial pn per; 5 indorsements; 6 

1 Letter of Thomas Jeffersoll to Thomas Ritchie, December 25, 1820, "Jeffer-
SOIl'S 'Vorks," Vol. VII, p. 192. 

22 Cranch, 170 (IS04). 

8 Dunlop & Co. v. Ball, 2 Crancb, ISO (1804). 
'Field et at. v. Holland et al., 6 Cranch, 8 (1810). 

6 Frencb's Exr. Z'. Bank of Columbia, 4 Cranch, 142 (1807). 

o Clark v. Young & Co., 1 Cranch, lSI (1803)' Wilson 71. Lenox, Ibid., 194 (1803). 

Mandeville & Jameson v. Riddle & Co., Ibid., 290 (1803). Yeaton v. Bank of 
Alexandria,s Cranch, 49 (1809). Dulany v. Hodgkin, Ibid., 333 (1809). 

14 
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insurance; I sah'age; I prize; S \'iolations of tIle embargo or 110n~ 
intercourse act;4 patent rights;t. chancery jurisdiction in cases 
of dower;' tacking;': equity pleading;S pleading at law;' 
devise; 16 abatement of legacies; n evidence; 1~ usury; 13 set
off; 11 land laws; I~ the ownersbip of slaves; I~ st.'ltutes of lim
itation ; 17 wills, executors and trustees Ia these and kindred 
subjects, argued at length with the 1110st profuse display of 
leanlillg, were patiently and exhaustively considered. Se\'eral 
points of jurisdiction were determined: Federal jurisdiction 
being sustained in a case between citizens of the same State, 
where the plaintiffs were only u\iminal plaintiffs for the use 
of au alien,''' aud declined where all the parties were aliens.::" 
It was also held that a citizen of the District of Columbia 

IlIcnd & Amory fl. Pro\'illcmc:e Ins. Co., 2 Cranc:h, 128 (180.1). Church r'. Hub .. 
blnt. llIid., 187 (18o.t). Grn\u & Il:lmewall t'. Boston Marine Ins. Co., 16id., 419 
(I 80s). MClrine Il1JJ. Co. or Alcxnnllrill fl. Wil!kJn, 3 Crancll, IS7 (ISo!}. 

, t'. Ship Dhlin:ClU, :I Crollch, '40 (ISo.t). 

I Anniu Drown f'. The Unltecl StlltCljl, 8 Crnnc:b, 110 (1814). Tnillot t,·. Scc:.Dan, 
I Cronc:b, r {ISoI}. r.luliay t'. Sc:booller Cbllmlit.g Debiey. 2 Cmueh, 64 (I~). 

I UnitC(1 St.,tes fl. 'log Eliu, 7 Cnmcb, 113 <rSI:!}. Drig l'~nobscot v. Unilccl 
StAtc:t, Ibid., 356 (18Ill. 

'Tyler ~l al. fl. Tuel, 6 Crud., l:t4 (ISro). 
'Uer!lC!rt d al. v. WfCn Ilnd wire eI a/., 7 Cmnc:h, 370 (1813). 

'Il iWlmmol1ll ft. Owlcn, 1 Cmnc:b, 2 (ISI2). 

'l\lilligou, A(lmr. v. Milledge and wife. J Cmne", 220 (ISos)' 
• Cooke v. Gr:ablllll'. Admr., 3 Crallc:h. 2JC) (llIos). 
ItlAm1Jert's tl. PAine, J Cnmch, 97 (ISes). 

11 Silsby t'. \'oung & SillIb~" 3 Cntnch. '49 (.806). 

"Wil50n ". Spec:d, 3 Ct'Qnc:h, :lSl (.806). 
1l1.e\'y r •• GIl(1s1)1, 3 Crnneb, ISo (ISos). 

II Winc:1ltSter t'. l!Clc:1dc)', 2 Cronch. 343 (11So4). 
"lIuidc:kopc:r'. v. Douglus, 3 Cnmc:b, r (ISos~ 

"Scott tl. Ncglo Lu(Uow, 3 Cranc:h, 3:15 (1806), 
II FA\\, V. Rolx:r.leau'5 Foxcr., 3 Crnncb, 175 (1805). 
"Griffith ". Fruier. S Crancb. II (18141. 
It v. Strode,s Crnnc:ll, lOl (18oc)). 

·~ontatc:l p. Muma)', .. Cronc::b, 47 (1S07). 

• 
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was not a citizen of a State \\;thin the meaning of the Con

stitutioll, and could not sue a citizen of Virgini~l in the Cir
cllit Court for the Virginia District. "It is cxtraordillary,1l 

said the Chief Justice, "that courts open to aliens, and to the 
citizens 01 every State in the Union, nhould be closed upon 
them, but this is a suhject for lcgislath'e and not jitdicial con
sideration." 1 It was also mled that where there arc two or 

more joint plaintiffs, and two N' more joint defendants, each 
one of the plaintiffs 111ust ~ capable of suing eacb of the de
fendants to support Fedc'ml jurisdiction.: \\'here the decision 
of a State Court was in fa\'or of the privilege claimed under 

• 

an Act of CongTCss, it was held tbat the Supreme Court bad 
110 jurisdiction 011 a writ of error to a State COutt under the 

25th Section of t1le Judiciary Act.:S 
In llfcllt'mile v. Co,w's Lt'sscc· the question was twice argued 

whetlIer a person bam in tbe colony of New Jersey before the 
war with Great Britain, and wltu resided there until 1777, and 
then joined the Britisb , and aiterwards went to England, 
where be resided e\'er afterwards,. and always claimed to be 
a British subject, could take lands in New Jersey by descent 

from a citizen of the United States. Although the Court de
clined, as they had done twice before, to pass directly upon 
the question of expatriatioll, & • yet t1ley betd t1lat be could 

• 

'Hepburn Ilnd J)UntW f'. EllUl)" 2 Cmnch, 445 (llios1. Thill \\'3.'\ in nccord· 
UIICC with tbe result renchetl in Reily v. lAmar d al., 2 Cnmch. m (1805). wbtr~: 
it was belli that the inhnbitants of the nislrict of Cohllnbin by its IICp:lmtion frolll 

Virginia anel l\lnrylnnd cC!lUIC:cl to be citixcns of thollP. StllteR A lIinai
lar disability rest4 upon 1\ citizcn of 11 Territory, who cannot sue n citit.en of 1\ 

StAte in UII: Coum of Ule Unitett StAll'S. A Territorv Is lIol " Stute in the 1IC1I!:4~ • 

Illtentled by the Constitution. Corpomtion of New Ortemlls fl. Winter. I Wheaton, 

92 (1816). 'Strnwbrielge f'. Curtiss, 3 Cronch, 267 (1806;. 
'Gonion v. Caldtleugb. 3 Cmnc:b, 26g (1806). t2 Cmllch. 280 (I~). 

'Set: Talbot t', Jansen. 3 Dnltllll, IJJ (1795). The Chllnning DelllCy, Circuit 
Ct. of 1~l\lIo •• 26tb lIay. l80z, S. C. 2 Cmnc:h. p. 64 (1804), 

• 

• 
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take and hold such lands, as New Jersey as a so\'Crcigll Stnte 
had the. right to compel her inhabitants to become citizens 
thereof, as she had endeavored to do by an act of In6, nor 
could the State allege alienage in one over whom 51!c bad 
asserted authority; llor did the Treaty of Peace diminish her 
sovereignty.' In contrmit with this was the decision that a 
perSOll hom in England before the year I7i5, and who always 
resided t.here and nc\'cr was in the United States, is an alien, 
aud could not, in the year 1793, take lands in Maryland by 
desccnt froUl a citizen of the Un~ted States.lI 

Federal supremacy was sustained iu a series of interest
ing cases, in several of which the Chief Justice spcaks ill a 
tone of consciolls pride and strength. In sustaining the claim 
of the United Statcs to a prefereuc(. ill all cases of illsoh'cllcy 
or bankruptey 3 he says: 

.. This chum of priority on tbe pnrt of the Unite'l Stales \\ill, it hns 
heen said, interfere with the right of the State so\'ereigutics respecting 
the dignity of debts, nml will defeat the lueru;ures they lul\'c a right to 

, 
adopt to sccun themselves against delinquencies on the pnrt of their OWI1 

rc\'enue officers. But this i& :m objection to the Constitution itself. The 
mischief suggested, so far as it am really happen, is the necessary <XIU

sequence of the suprcl1\ucy of the laws of the United Stales on all sub
jects to which the lcgisluti\'c power of Congies.~ extends, tI 

The paramount obligations of the Treaty of Peace were 
again asserted, and it was held that the Virginia stattlte of 
limitations could not operate upou debts contracted before the 
date !.'f the treaty! In Jmlllilgs v, CanOlI," in affinnance of 

I Mclh'tlinc to, COlee's 4 Crllllch. :n I (ISoS) . 
• 

t Dawson's l.c:ssee t'. Godrrey, .. Cmllcb, 321 (1808), 

'V. S. t', Fisher tl ill .. 2 Cmncb. 3SS (:So.l). 

, • Hopltirk t', Ben, 3 Cmllch.. 454 (1806). 

'4 Crnnch, 2 (1807), 

• 
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Pmltn/ltn.ll v. Donlle,' it was held that the District Courts of 
tIle United States were courts of prizc, and had power to carry 
into effect tlte sentcnces of the old Continental Courts of Ap
peal iu cases of Capture, About the same timc it was ruled, 
with some di~pIay of offended dignity, that the Courts of the 
United States ,\ill not eJlforc;~ an agreement cntered into in 
fraud of a law of the United States, even though the partics 

• 
to the agreement were public enemies and the agreement was 
a mere stratagem of wa,.2 

\Ve now encounter a signal instance of the growth of 
Federal power. As has been seen,s in the case of the sloop 
Acli<!I!, the State of Pennsylvania was able to resist success
fully the exccution of a decree entered by the Standing COlll
mittee of Appeals in Cases of Capture, re\'crsing the judg
ment of her own Court of Admiralty sllstaining as final the 
verdict of a jury distributing prize morley. ~rhe Continental 
Congress, although defending their jurisdiction by t11e most 
pointed and unanswerable logic, 11ad cowered before the :t\l

thority of the State and shnmk timidly from any prospect of 
collision, abandoning the appellants to tlteir fate. Quietly 
awa;ting the course of events, Olmstead, wbose original appeal 
lind been brought in 1779, watched the col1.'\pse of the Con
l:l!deration, the adoption of the Constitution and the establish
ment of tIle tllew govenullent, and then a\'nlting l1imself of the 
doctrine of l'cwltnllow v. Doom', filed his libel in tlle District 
Court for the District of Pennsylvania and obtained a decree 
ill llis favor. Upon the refusal of Judge Peters to grant an 
attachment, wbo for pntdential reasons deemed it best to avoid 
cmbroiling tIte govenlmCllt of the United States and that of 
PenIlsylvania, an application was Illade to the Supreme Court 

13 Dlll;u, S4 (1795). ' Hanno)' t
'
• F.\"~, 3 Crouch, ~% (1S06), 

I A"/~, Chop. IV., Po 53. 
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, 

in ISoS, for a mandamus to be dil'eded to the Judge,' The 
writ was awarded by the Chief J llsti,"e in one of I1is most 
characteristic judgments, "\Vitb great attention and seriol1s 
colleen! n he examined the question of .',urisdictioll, and after 
a cal but cOllvincing conrse of reason in support of }o~edernl 

power, solemnly declared: 

"'If the legislatures of the severnl States may at will annul the 
judgments of the Courlo; of the United Statc!>, and destroy the righlo; 
acquired under those judgments, the Coustit ... tiOll {tself becomes n solemn 
mockery, and the nation is deprivcd of the means of enforcing its laws 
by the instrumentality of its OWI1 tribunals, So fntal a result must he 
dcpn.'Calt'Cl by nU. and the people of Pennsylvanin not les.o; than the cit
izcns of ,':\'cry other State must feel a deep interest in resisting princi
ples so destructh'c of the Union, and in averting CQnsequences so fatal 
to tbemscl\'cs." . , • .. The State of Pcnusyl\',min can POs.o;css no 
Constitutionnl rigbt to resist the legal process whicb mny be din.-ctcd 
ill this case, It will be readily cc~lcei"cd tbat tlle order '.\'bicb III is 
Court is enjoined to make by the high oblig'ations of duty and of Jaw 
is not mad{! without extreme regret at the necessity which has induced 

• 

the application. nut it is a soleJlln duty and therefore must be IlCf-
• 

formed." 

There could be but little doubt as to the result when 
John Marshall sounded sucb a note, but the State still main
tained an attitude of defiance, The subseqnent proceedings, 
though not occurring in the Supreme Court, are interesting 
as showing tlmt tIle national gristle hail hardened into bone. 
Service of tIle attar.1unent was resisted bv tl1e State militia 

• 
uuder General Bright, who had been called out by the Gov-
Cnlor, under the sanction of the Legislature, The Marshal 
retired, naming a day for the service of the wan3ut, and 
summoned a' posse of two thousand men. Bloodshed was 
imminent. The Governor appealed to President MadisoJl~ 

I U. s .• '. Judge Peters, 5 Crnncb. II!i (ISoc}), 

• 

, 
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begging him to discriminate between ulctious opposition to 
tlte laws of tbe United States and resist."U1ce to tl1e decree of 
a Judge founded on a usurpation of power, but Madison re
plied that he was not only UI~autll;ori1.ed to prevent the exe
cution of a decree of the Supreme Court, hut was specially 
enjoined by st.'ltute wherever auy such decree was resisted to 
aid in its enforcement. The State then beat a retreat. The 

• 
Legislature appropriated money to pay the decree, and Olm-
stead, after a struggle for justice which' had lasted thirty 
years, obtained tbe fruits of bi~. valor. But the conflict had 
110t euded. General Brigbt and his men were brongbt to 
trial, for forcibly obstructing Federal process, before Mr. Jus
tice \Vashingtoll, aud after a sharp contcst were convicted 
and sentenced to fine aud imprisonment.' Thes~ were fC:mit
ted by the President au the ground that tlle prisoners 113d 
acted under a miSL'1.ken sense of duty, but the priceless prin
ciple had been established tbat t':c Constitution and Jaws of 
the United States were the supreme law of the land, and 
that tlte Judges itl every State were bound thereby, anything 
in the Constitution or laws of any State to the contrary llot
withstullding. 

In the important and interesting case of Ex parle 001/· 

111011 ami Ex parii' S'UJarlwoll/!2 the Chicf-Justicc dealt witb 
the power of the Court to issue the writ of habeas corpus, as 
wdl as witb tbe law of treason. Colonel Swartwout was the 
Chief of Staff of Aaron Burr, and ll:1d home ,n letter iu 
cipher frolll Burr to Gencral \Vilkiuson t then Commalld~r-ill-

ITrial of Gcnernl Bright, in tbe Circuit Court of tbe United Sla!CII. for the 
District or l'ennsyh-ania, pnn\e(l at Philadelphia, 1809. Ricbnnl Pete"., Jr .. "Tbe , 

whole in the or Olnlsteall v. RittenlloWIC," P'bil~delpbla, 1809-
Unitc:d States v. Peters, 5 Crantb, JlS (1809). ROliS l'l til. F.Xf!Cutors v. rutten. 

2 Dallas, 160 (179~). Journals J)f Continental Cougn.'SS, Vol. S. 3;2. 

t 4 Crnnctl, 75 (ISo,) • 

• 

• 
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chief of the Anny of the United States, and the Military 
GO\'enlOr of the newly-acquired tenitory of Louisiana. The 
letter disclosed the particulars of an intended movement dowll 
the Ohio and Mississippi, ell rOllle to New Orleans, and 
thence to Mexico, \Vilkinson, who succeeded ill weaving a 
web (if mystery about his real attitude towards tile enterprise, 
pretended to h.~sitate as to bis conduct, but finally disclosed 
tbe treasonable conspiracy to the President, wbo issued a 
proclamation denouncing it. \Vilkinson then seized Swart
wout, BoUman and others, as emissaries of Bun, and scnt 
tbem under guard :'9 \V m;1tington, wllcrc they were cOUlmit
ted by tlte Circuit C-OUtt. -:,,; the District of Columbia 011 the 
c11arge of trea':"(lVi. I~l i~!;~~\~':.'!~ were nlaue in tbeir behalf for 
writs of hnbea(" !~f;:(PU;':o \'f,:'d tIle question of the power of the 

" 

Court to issue ~i'~;;)::;~ l~" ·-.;r~l was elaborately argued. Mr. J us-
tice Chase doubkt1£h"; jurisdiction of the Court in any case, 
althollR"b be agreed tbat any of the J uoges issue the 
writ at c11ambers if tlte applir..ation were made \ ... ithin the 
proper Circuit. Mr. Justice Johnson thought that tlte power 
was given til the Judges merely as auxiliary to some other 
jurisdiction, but could 110t be c;~e~'cised by the Court collect
ively. His views were clearly and ably stated, and a most 
skillful use made of illar/JlII')' v. ,J/adisfJll. He insisted that 
no original powers could be by Congress in the Su
preme Court beyond those to which the Court was restricted 
by the Constitution, and that the principle of that decision 
applied as mucl1 to the issuing of a hah-.!as corpus in a case 
of treason as to the issuing of a mandamus in a case tlOt 
more remote from the original jurisdictiou of the Court. 
Marsball, at the very outset of bis opinion, expressly dis
claimed aU jurisdiction not given by tbe Constitution or by 
the laws of the United States, and refused to yield to the 

~ 

• 
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argument which had been made by Harper dlat the writ 
might issuc at COUlmon law; but he considered that the Four
teenth Section of the Jttdiciary Act conL'lined a ~'::·,;tallti\"c 

grant of thc power, and pointed out that tIlC tenus of thc 
grant must include the Supreme Court, because a denial 
would im'oh'e a denial of power to every other Court: 

.. Whatevcr motivcs might induce the Legislature to withhold fron. 
the Supreme Court the ]lo\\"~r to award tbe great writ of habeas corpus, 
there coultt be none which would induce thcm to witbhold it from every 
Court in the United States; and IlS it is granted to all in the same sen
tence and by the same words, the sowld construction would seem to be, 
thnt the first sentence vcsts tbis power in all tbe Courl<; of the United 
States: but us those Courts nrc not always in S(.'SSiOIl, the 5CCond sen
tence vests it in every judge or justice of the United States." 

The second point he tr~ated briefly: 

II In the mandamus cnse it was decided tbat this COllrt would not 
exereise original jurisdiction except so far n.c;that jurisdictlon was gi\'cn 
by the Constitution. But 50 far as that case bas distinguished between 
originnt nnd appellate jurisdiction, thnt which the Court is now nsketl to 
exerctl;C is clearly appellate. It is tbe re\;siolJ of a decision of an infe
rior Court by which a citizen has been committed to jail." 

The motion being gran:ted, fbe Court, after argument, , 
considered whether there was sufficient evidence to justify a 
bolding to bail, and ill the course of a most clabora~e opinion 
discussed the law of treason. After quotiug the language of 
the Constitution, Marsllall rules: 

.. To constitute tbl1t crime for wldcll the prisoners now be-
fore the Court bave been cOhlmitted, war must be actually lC\'ied against 
the United States. Howevcr flagitious may be the crime of con!!o-piring 
to sllb\·ert by tlte government or our country, such coll;:;pirocy is 
not treason. To conspire to le\oy War', and actually to levy Wllr, are dis
tinct The first must be brought into operation ';;.~. tbe asscll1-

, ' 

• 
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blage of men fhr a purpose treasonable in il'iClf. or tbe fact of IC\'ying 
war cannot be committed. • . . It is not the intcntion of the Court to 53y 

• 

that no indi\'idual can be guilty of this crimc who has not appeared in 
alms against his count1'Y. On the contrnry, if war be nctu~lI)' Ic\'icd,
that is, if a bucly of men be actually nsscmblcd for the purpose of 
effecting by force n treasonable all who perform any 
part. howc\'cr minute, or howc\'cr remote: from thc :;cenc of nction, Ilnd 
who nrc actually leagued in the gcnernl canspir:tcy. are to be considcrell 
Il.i trnitors. nut there must he an actual nS!K!Ulbling of men for the trea
sonablc pu~ to constitute n le\,ying of war." 

\Vbatc\'cr might IU1VC becn the conncction of the pris
oncrs with Burr and thc operations sct on foot by him, yet 
the offcucc of treason was not cstablished to tbc satisfaction 
of the Court, and they were discharged. Upon the trial of 
Burr, ovcr wl;ich Marshall presided, it was found neCC!lsary 
to explain and defcnd tllcsc doctrines. Upon the stnlgglc to 
conncct Burr with thc transactions at Blenncrbassctt's Island, 
wbich pro\'cd thc turning-point of the case, tIlC Chicf Justicc, 
white still adhering to thc rule laid down in the casc of 
Bollman and Swartwout, whicb,v hud becn sC\'crely criticized 
as cOlUltcnallcillg constructh'e trcason, rulcd ont as irrelcvant 
and inadmissible all thc testimony offered by thc Unitcd 
Statcs to conncct thc prisoncr, who it was admitted was at a 
great dista1lcC ill a diffcrent Statc, with tbc allegcd lcvying 
of war on the island. 

Thcse ntlings were bitterly assailcd. "Marshall," said 
\Virt, "has stepped in betwccn Burr and death." Bun' him
self, whcn subsequcntly hcld to bail upon a c11argc of misdc
meanor, declared it wns ".'\ sacrifice of principle to conciliate 
Jack Cadc." Gilcs, a Senator of the UltZtcd States from Vil'
ginia~ introduced a bill at tllC next session of Congress to 

• 

dcfine treason, exclaiming with great warmtb: "I . have 
tuanlcd that judicial opinions on this subject arc likc c1mugc-



• 

• 
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able silks, which vary their colors as they are llcld up in 
political sunshine." At this time, wben the passions and 
prejudices of the bour have perisbed, it is possible to form a 
calm judgment of the matter, and it is not too much to as
sert that the august figure of Marshall prescnted the imper
sonation of \lllbeuding, inflexible justice. 

'. 
I. The imp:utinlit)' which marked the conduct of tbose trinhl wns 

ne\'er cxcclk'(l in history .•.. No glC~utcr displny of judiciul skill and 
ju(licial rc.'Ctit\lllc was c,ver witncs.o;cd ••• , The Judge wns unlllO\'cd by 
criticism, no mntter frolll what quarter, and was content to await tbe 
judgment of postcrity. that nc\'cr. in nll the dark history of Slate trials, 
was the lnw, as then it stood and hound both parties. C\'cr intcrprctc(l 
with ntQr'C impartio,lity to the accliSCr and the accused." I 

"\Vhy did you not tell Judge Marshall that the people 
of America demanded a con.victiol1?" was the question put to 
\Virt after the trial. "Tell kim tbat I" was the reply. " I 
would as soon bave gOlle to Herschel, and told him that the 
people of America insisted that the moon had homs, as a 
reason why be should draw her with tbem," t 

~rhe case of Flclcar.I' v. Pak" will be always memorable 
as tbe first of that long line of instanccs ill Wl1ich the statutes 
of a Sttlte repugnant to the Constitution have been held to be 
void. It is the first judicial determination of a constitutional 
restriction upon tbe powers or tbe States. It tuwers above 
the decisions of a period of l1lany years, important and im
posing though they arc, and, with ilfarbll,,' v. iJladisoll, stands 
as an outspur of tbat magnificent rouge of adjudications 
whieh bear to our COllstitutiomll jurispntdence the relativc 

IOrnlion by Will. Henry Rawle. I.t •. n., at tbe lIn\'citing or tile: Statue or Chief 

Justice l\I&l"IIhsll ~t WlI5hinS,'lon, "tn)' 10, 11:18". 
2 Vnn Snnt\'oord'. .. or Ute .. p. 379-

'6 Crnnd., 87 (tSIO) • 

• 

• 
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strength and majesty of the Rocky MOllutains to our phys;
cnl geography, The State of Geor&,;a had sought by legisla
th'e cnactment to dcstroy rights acquired under a prc\'ious 
slntute of the same State, grouting lands to .'lit individual. 
It was Itcld that a grant was a contract executcd, the obliga
tion of which continued; and since tbe Constitlltioll drew no 
distinction between contracts executed and executory, the Con
stitutional clause lllust be so interpreted as to comprc1lf!l1d both . 

.. A law annulling con\'CYUllCCS between indh'iduals and declaring 
tbat the grantors sbould stand seized of their former (.'states notwith
standing grants," s.-lid the Chief-Justice, .. would be as repugnant 
to the Constitution as a Inw discharging the \'cndors of property from 
the obligation of executing their contrncts by con\'eyanccs, It wouht be 
strange if n CO!ltrnct to con\'cy was sc<ured by the Constitution, while 
nn absolute COll\'cyance l'eluainoo unprotccte<t. .. 

Nor was the sovereignty of a State too exalted for the 
restrictions of this clause: 

.. Whate\'cr lCSPCct might bn\'e been felt for the Stutc so\'creignties, 
it is not to be disguised that tile framers of the Constitution viewed 
witi. some apprebension thc "iolent acts which :night grow out of tbe 
feelings of tbe moment; and that tbe people of the United Statcs. in 
adopting tltat instrument. ha\~e manifested a determination to shield them
!;Cl\'cs and tbeir proJ>erty from tbe effccts of tbose sudden and strong pas
SiOllS to wbieb men are The ICStriCtiODS upon tIte legislath'c 
power of the States are obviously founded in tbis sentiment, and the 
Constitution of the United States contains wbat may b~ deemed a of 
rigilts for the people of each State." 

The same great principle of the sanctity of rights vested 
under legislath<e grants was illustrated and enforced within a 

few years aftenvards, as agaillst a siuli1ar course of action on 
tbe part of New Jersey, Virginia and New Hampshire.' 

'The State or New Jersey p, WiltlOD, 7 Croncb, 164 (1812). '.r.~l'fett p. Taylor, 9 
Camcb,43 (18IS). The Towil or Pawlet v. Daniel Clark eI al., 9 Cronch. 292 (ISrs) • 
• 
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It was only after a most cautions cXa111inatiou, howcvcr, 
that such results wcre reacbC\1. 'I'he language of the Court 
was solemn aud dignified; no trace of passiou or \'iudkti\'c 
hcat is diSiccnlible: 

II The question whether a hlW be "oid for its repugnance to the 
CO!lstitutic'll is nt all times n (lUC:St.ioll of much delicacy, which ought 
seldom, if eyer. to be decided in the affirmuth'c in a doubtful casco 'fhe 
Court. when impelled by duty to render such n judgment, would he UII' 

worthy of its station could it he 1I1l1uiudful of the 50h~mn obligations 
which tbat station imposes. But it is not on slight implication and "ague 
conjcctl!rc that the Legislature is to be pronounced to tun-c lr:msccndcd 
its powcn>. amI its ncts to be considered IlS ,·oid. 'J'be opposition he· 
tween thl! Constitution llnd the lnw should be such that tIle Judge ft..'Cls 
n clear and strong colS\'ictlon of their incompatibility with each other." I 

In the case of a corporation suing as plaintiff, it was 
held that a corporation aggregate, composed of citizens of one 
State, might sue a citizen of another State ill the Federal 
Courts; but wherl': the j ttrisdiction depended, not on the cltar
acter of the parties, but upon toe llature of the case, tIte 
Judiciary Act could confer no jurisdiction on the Circuit 
Courts except where a contro\'ersy arose between citizens of 
the same State claiming lands under grants from different 
States.1 It was also determined that, thougl, thc appellatc 
powers of the Supreme Court had been given by tllC Consti
tution, yet they were lim.ited and regulated by thc Acts of 
Congress.s \Vhile adjusting the relations of Federal and State 
tribunals, it was beld tbat a Court of the United States could 
not enjoin proceedings iu a State Court,· nor had a State 

I Pletcber v. Peek. 6 (!ranch, 8; (ISIO). 

'The Dank of the Urlited States v, Deveaux,s Crancl., 62 (1809). 
I Dllrousseau and olhers v. The Ullited Slales, 6 Crancb, loS (1810). 
'Diggs & Keitb ;I. Wolcott, 4 Cranch. li9 {ISoj}. 
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Court ~'HisdictiOll to enjoin a judgment of the Circuit Court 
of the United States,' nor could a Stat;:: tribunal interfere, by 
process of replevin, injunction or otherwise, with a seizure of 
property made by fC\'enue officers under the laws of the 
United States.' 

Another most important matt~r of jurisdiction was settled 
at tllis time, although long settled, as Judge Johnson said, in 
public opiniol1_ It was held that the Courts of the United 
States ('Ould not exercise a Common law jurisdiction in crim
inal cases, a doctrine in striking opposition to the views of 
Jay and 11is Associates.!! 

Tile law of Prl7.e and Admiralty Jurisdiction now began 
to assume shape and prominence. The slender body of de
cisions pronounced by tlte early judges of tIte Court could 
scarcely be said to constitute a system. This branch of tlte 
Jaw was then ill its int·mey; but tIle non-intercourse amI em
bargo acts and tbe 'Var of 1812 created a new class of cases, 
wbich caiied for the establishmeut of general principles. The 
conflicting rights of captors, of neutrals and belligerents, tra
ding under licenses or privateering under letters of marque 
and reprisal, were to be adjusted.. One of the most i111por
taut of the ~qrliest decisions of Marshall was that of Ros~ v. 
Hit/f~/..I!,' which involved the question w)lctl1er the Courts of 
this country could into tbe authority of a foreigu 
tribunal acting as a prize court, and disregard its sentence of 
condemtlation, and if so, wlletlter stich sentence of a foreign 
tribunal is \'31id, when the vessel at the time was actually 

a KcKim v, Voorbi~ 7 Craneh, 279 (1812), 
ISlocllnl ", llilybeuy, 2 Wheaton, I (1817). 
'The Vnitetl S14tes v. Jllldson & Goodwin. 7 CrIlD~b. 32 (18'2). See C!llrly 

a,,/~, p. 166-
·Sec "l.ire Gel Letle'rw or Joseph Story," Vol, I, pp. 226-227. 

·4 241 ~.SoS) • 
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lying in an American port. Severnl cases depended upon 
this decision, and they were all elaborntcly argued by tbe 
most eminent practitioners of the day, Charles Lee, Robert 
G. Harper, A. J. Dal1ns, \Villiam Ra\':le, Jared Ingersoll, P. 
S. Dllponceau, Edward Tilghman and Luther ~lartil1, the lat
ter :;pcaking for three days, until tbe spectators, as we arc 
assured by Judge Story, then present as a "isitor, were 

• 

U fatigued almost to deatb.'" 'l'hc decision was pronounced 
by the Cbief Justice--c1ear, luminous, argumentative, poiuted 
and brief - affinning the right, upon principle, to examine 
into the jurisdiction of tbe foreign tribunal, and disregard its 
sentence, if inconsistent with t1le law of nations. .~s in the 
case at bar the captured vessel bad not been carried within 
the jurisdiction of the French Conrt at St. Domingo, the 
sentence of tbat tribunal was held in\'alid. The majority of 
the Court concmred ill holding that, thougb the rights of 
war migbt be exercised by a country on the 11igh seas, yet 
that the legislation of every country being territorial, its 
rigllts of so\'ereignty in the execlltion of a mere uumidpal 
law Jllllst be excrcised within its 0\\,11 territory, and thcrefore 
that the sehmrc of a vessel 110t belonging to a subject, made 
on thc high seas, for thc breach of a municipal regulation. 
was an act which the so\'crcign could not autborize, and such 
seizurc was invalid. To this last proposition Justices Living
stOll, Cushing and Cbnse did not accede. The qucstion oc
cuned again in Hlldsoll v. Gtlcslicr,· and the Court, througl1 

'Tile DIOde of arguing ca5Cl' in lhe Supreme Court III thllt clay \\"IIS e:'Cc~5!lh-~I~' 

tc:/lious Ilud prolix. Tile two-hour rule \\"IUI not dum in fon~. l.ong ett:U1Ct:ry lIi11f.'.. 

with o\'Crl()l\I1l.'t1 clocmllettlll, lind !Glli; common 10\\' rCl\~nl.. "'jUt lICOrCIl of bill!' ()f 
exception!lI\Unch~l to I.!:~. crowcle.l tlte docket. Sr~bl.'ll commme.l I!C!\-c:rnl clny!!, 
onel HOmetilup.:: " \\-celt. on each lIiele. Sec: .. !.ife RIlII l.ellers or Joseph Story," 

"01. to P. 21,. Vnn Sunt\-OON', .. Lh-es of the Cbil:r-J~\h:cs," p • .;S-\. 
'6 Cmnch. 2S1 (ISIO). . 
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:\Ir. J llstice Livingston, tIte Chief Justice dissenting, overruled 
the doctrinc. In the latcr case of 1I/illi(l1lls allli ollu:rs \". 
Armro)'d,· it was said to be settled t1mt the sentence of a COlU

petcnt court procceding zil rem is conc1ush'e with respect to 
the tbing itsclf. No Court of <»ordinate jurisdiction C.'111 cx
amine the sentence: and though a foreign tribunal should 
condemn American neutral property under an cdict unjust ill 
itself, eontr.lry tn the law of nations, and ill violation of neu
tral rights, as declared by the Executive and Le&rislath'c au
thority of the United States, yet thc Courts of this country 
cannot lend their aid to tIlC owner to reco\'er SUell property, 
becanse tIley cannot rcvisc, correct, or C\'eu examinc thc sell
tence of the foreign tribunal. 

The E.l'clillftgl!,= an American merchantman, bad been cap
tured by n French vessel, under one of tbe decrecs of Napo
leOll. Having been armed and commissioned in' thc French 
sen' icc, ~he was sent \\ith despatcbes to the &'1st Iudies and 
put iuto tbe port of Philadelphia ill distress, where shc was 
proceeded against by the American owners. The French 
minister claimed that as slle was a French national vessel 
she was 110t amenable to judicial process. It was held that 
her original ownersllip 11ad been cbanged by her capture; 
that her nationality had been duly clul11goo, and 11llvil1g 
entered an American port from necessity, wllere she bad 
demeaned l1erself in a friendly way, she was entitled to be 
treated in the same manner as any otber public armed vessel 
of tIle F.rench Emperor, with w'l1om we were at peace, and t11ere
fore was exempt from tbe jurisdiction of the United States. 

Tbe celebrated case of t1lC Nel'eldc's came before the Court 

17 Cranc:b, 423 (1813). • 
'The: schoone:r Exdtang6 v. MeFaddeu and others, 7 Cnuch, IlG (ISn). 
• 9 Cnlltcb, 389 (18IS). 
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in ISI5. The claimant, Mr. Pinto, a 1l1ercha:tt and nath'e of 
Buenos Ayres, being in London, had chartered the vessel, 
which had been armed and cOJlulli!:lsioncd by Great Britain, 
to carry his own goods and the property of his family to his 
home. He took passage on the vessel, which sailed under 
British C01l\'oy, and having been separated from the squadron, 
was captured off the island of ~[adeira, after a short action. 
by an American pl'h·atcer. The ('~aim had been rejected in 
the District' Court, and the goods condemned upon the ground 
that they were captured 011 hoard of all armed enemy's \'es
scI, which had resisted the exercise of the right of search . 
The case was argued in the Supreme Court with tIle most 
extraordinary eloquence, particulamy 011 the part of Mr. Pink-

. ncy, wbose dazzling rlletoric, although unsuccessful, so heated 
the calm mind of l\Iarshall as to lead him to express himself - . 
ill the following exalted strain: 

.. 'rhe N~,.ridt' wa.;; annecl. go\,cntcd and conclucted by belligcrcnts. 
With h~r foro: or hcr conduct the ncutml shippen; had no concent; - -
they deposited thcir goods on board the \·essel. nnd stipulated for their 
dirl'tt transportation to Buenos Ayres. It is truc. that on her pass:lge 
she bnd a right to defend herself, and might b:l\'c captured an nss.,iliJ\~ 
vcssel; but to senrch for the cnemy would hB\'c hcC!u a \'iolation of th~ 
charter party and of her duty. With n pencit dipped in the most \'h'id 
(.'alors, nnd guided hy the hanet of n master, a splendid llOrtmit ha.'i 
bcen dmwn, exhibiting this \'C5.o;c1 nnd her frd~htl~r as Conning a single 
figure, composed of the most discordant materials, of Pcnce ami War. So 
exquisite was the skill of the artist, 50 dazzling the garb ill which the 
figure Wtl.'J presented. that it required the exercise of that cold. iJl\'c5ti-
gating fO"':Jlty, which ought always to belong to those who sit on this 
hcnch, to disco\'er its only imperfection, its want of resemblance. The 
Ncrdtlr has not tllat Centaur· like appearance which 1Ia. .. been ascribed to 
her. She does not ro\'e over the ocean hurling the thunder.; of war 
while sl,eltered by the oli ... e·bmnch of pence. She is not compoSl'tl in 
p:trl of the neutrnl character of Mr. Pinto, and in pnrt of the ho:>til.! 

, 
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charactcr of her owner. She is all open and declared belligerent; cIaidl

ing all the righl'i and subject to :1tl the dangers of the char' 
ncter. She conveys neutral property whi'!h docs 110t engage in ber war

like equipment .. , or in any employment she may make of them; which 
is put on bo:ml sole\y for the purpose of transportation, and which CII

couuters the hazard . . . of being tnken into port, and obliged to 

seck another con'~eyance, should its carrier be captured. In this, it is 
the opinion of the majority of the Court, there is notbing unlawful. 

The characters of tbe \'cs.c;cl and cargo remain as distinct in this as in 
nny otber casc." 

From this conclusion Justices Story and Livingston dis
sented, the former, a master of prize law, delivering a vcry able, 
and, as has been thought by Ulany, a very conclusive opin
ion. In a letter to a friend, written at the time, he remarks 
that never iu bis whole life was he morc thoroughly satisfied 
that the judgmeut of the Court was wrong. In the case of 
the Aialallial the point was raised, and again argued, but 
the Comt refused to reverse its doctrine: observing that the 
rule was concet· ·tbat enemy bottoms did not make enemy 
goods·· ,'and was the most liberal and honor"clble to the juris
prudence of t11is country. About the same time Sir \Vm. Scott 
in the English High Court of Admiralty, 11eld that though 
neutral property on board a merc11aut vessel of a belligerent 
was protected, yet if placed 011 an armed belligerent S11ip, it 
would be liable, on souud and just principles, to condemna
tion witb the captured vessel.' 

Auother class of cases, few in 11 umber, arose, ~presented 
by UIIl"lcd Slates v. Cl'os6y," by which it was decided tbat tIle 
title to land . cau be acquired and lost only in the manner 
prescribt.-d by the law of the place where it is situated. In 

13 Wbculon, 409 (18IS). 
I Case of the Far-ill'. 1 
17 Cnmcll, liS (18.2). 

• 

• 
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GrCCl1 v. i.ilcr,' which is interesting as a legal fossil, like tIle 
tooth of a mastodon in a lli1lside, it was held ill an elaborate 
opinion by Story that whenc\'er there exists a union of title 
and sdsin ill deed, eitlter by actual entry and Jivery of sei
sin, or by intendment of law, as by cOl1\'eyance under the 
Statute of Uses, the esplees are knit to the title, so as to 
enable the party to maintain a writ of rigllt, 

The cases rc\·iewed co\'er the period between Mar-
shall's appearance 011 the bench in ISoI and ISI5- During 
this time several changes had taken place in the personnel of 
the Court. Mr. J llsticc Moore had resigned, owing to ill 
bealtllt and 'Villiam Johnson, of Soutb Carolina, was COOl

missioned as bis successor OIl the 26th of MardI, 1804. 
Mr. justice johnson was bonl in Charleston, S. C., on the 

27th of December, 1771. His fatller, who bore the same 
name, had removed from New York, and, according to Chris
topher Gadsden. W:l.ct tlte first to set tIte ball of· Revolution 
rolling in his adopted State. The fhmi1y, though originul1y 
English, had \'emo\"cfl to Holland after 1660, and some of its 
members, uuder tht namc of jansen, settled ill New Amster
dam. The future justice was educated at Princeton and 
gtaduated in 1790, at t11e early age of nineteen with the 
highest honors of his class. He cllose tile law as bis profes
sion, and pursued Ilis studies under the dircl.:lioll of Charles 

• 

Coteswortb Pinckney. He was admitted to the bar in 1793, 
and sool1 rose to eminence. He was tlnice elected to the 
I.cgislature of Ids nath'e State, and during his last term 
sen'cd as Speakcr of the House of Reprcsentath'es. In a 
short' he became Sl judge of tbe Court of Common Pleas, 
and while in this pooitiOll at the age of thirty-three was ap· 
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pointed by Jefferson tt) the bench of the Supreme Court. His 
judicial service co\'cred a period of thirty years. \Vith 
Washillgton and Story he sat beside Marshall during the 
greater part of tlte latter's long term as Chief J nstice. He 
had a strong matbematical head and considerable soundness 
of eruditiou, remiuding Story of J eff'erson 's Attonley-Genernl, 
Levi Lincoln, although witb "less of metaphysics and more 
of logic." His tastes were quiet and unpretentious. His 
scbolarship was marlted, but his opinions v~ry much in char
acter. Some of them, as his dissenting opinions in Bollman 
and Swartwout, and Fletcher and Peck, are st.rong and able, 

, 

the lattcr containing the germ of that spirit of dissatisfac-
tion with the doctrines of the Dartmouth College case wbidl 
afterwards became common. Otlters are confused and want
ing in exactness and precision, and indicate, as Mr. Shirley 
has observed, that the writer was unable to put bis opinions 
on groullds 'satisfactory to bimself. His legal instincts out
ran his powers of expression. Although originally an ardcnt 
snpporter of Jefferson, be became ir,10h'ed in 1808 in a 
discllssion with the Administration over his conduct as a 
Judge at Circuit. The collector of the port of Charleston, 
under tbe autllority of the Embargo Act, and the direct in
structions of the President, had refused clearances to several 
vessels, and 011 a motion for a mandamus, which was granted, 
thc Judge undertook to COllllUcnt on tIte illegality of the in
structions. The matter was refe.rred to Cresar A. Rodney, 
then Attomey-Gencrnl of the United States, who bitterly 
assailed the Judge, and warmly contended for t11e independ
ence of the Executivc. The Judgc was provoked into a hC!lted 
reply, wbicb was widely pnblislted. His tendency upon COll
stitutional questions was that of mild ; ltc rarely 
appro\·cd of the strong national views of Marsllall, and shrnll1c 

, 
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from the extreme ,"iews of Story. He stoutly resisted the cx
tension of the admiralty jurisdiction so ably maintaincd and 

carried fon\'ard by the latter. But in the days (:if nullifica

tioll, finding bis sympathies strongly arrayed against t1lOsc 

of a majority of llis fellow-citil'.ens, and belie,"ing that his judi

cial position required llim to be neutral, he remo,"ed to Penn
sylmnia. In 1822 he attempted authorship and published the 
"I ... ife and Correspondence of General Nathaniel Greene," in 

which he made an unfortunate attack upon the memory uf 
James 'Vilson, 311 Associate Justice of the Supreme Court, 
charbrillg him with complicity in the Conway Cabal for the 
l':moval of \VashiJJgton and the substitution of Gates as 

Commander of tIte Anuy. The charge was completely dis

proved by papers ill the possession of J lldge Peters, of the 
United States District Court for Pennsylvania, and the vener

abie Bishop \Vbite, I and a public retmction was promptly 

11lnoie. He was the first to break in upon the practice, fi,i
lowed for many years, of penllittillg the Chief Justice to act 
as t1le organ of the Court, and restored the ancient habit of 

.'i('rilllim. opinions, wllercver t.here was any marked difference 

of judgment. The old system had gh'cn great dissatisfaction, 
as owing to the age and infimlities of Chase and Cushing. 

and tile frequent absences of 'rodd, two judges sometimes 
practically becanle a majority of six, and three a majority of 

seven. s 

Mr. Justice Paterson died 011 the 9th of September, 1806, 
after a service of more than thirteen years, and on the lotb 

of November of tIle sante year, Brockbolst Livingston was 

commissioned in the recess, and recommissioned upon confir

mation by the Senate on the 16tlt of January, 1807. He was 

J Wilson Papers in Library of lhe Ilistorica1 Society of PCllnsyJ\'lUlia. 
I John M. Shirley. '0 TIle: DllrtmouU, College CORS,'J p. Jif • 
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the son of Governor \Villia111 Livillgston, of New Jersey, and 
the brother of Robert R. ."\ 'lgston, the Chancellor of 
New York, who administered ~ oath of office to George 
\VaslliubTton as the First President of tIle United States. He 
was also the brother of Edward Livingston, tbe fillll friend 
and famous Secretary of State of Andrew Jackson, and was 
the brother-in-law of John Jay. He was born in New York 
011 the 25th of ~o\'elllber, 1757, and was educated at Prince
tOll, hut before taking his degree joined tbe staff of General 
Schuyler in 1776. He attached himself subsequently to the 
suite of Arnold, with the rank of major, and sllared in tIle 
capture of Burgoyne. He was promoted for good conduct to 
a colonelcy, but in 1779 ahandoned itary pursuits to ac
company John Jay to Spain as private Secretary. On bis 
return home he was captured by a British vessel and was 
thrown into prison, but secured 11is release upon t1le arrival 
of Sir Gny Carleton. In 1782 he de\'otcd himself to tIte study 
of law under Peter Yates at Albany, and was admitted to the 
har in the following year. He acquired a large practice and 
his name appears frequently in the earlier New York Reports. 
In 1802 he was appointed a puisl1e Judge of the Supreme 
Court of New York, of which Morgan Lewis was then Chief 
Justice, and Smith ~rh0111pson, James Kent and Ratcliffe 
plII:mt's. '1'his place be held until his elevation to the Su
preme Court of the United States. As a sc1lo1ar be was in
tensely interested in 11istorical studies, and was one of the first 
Vice-Presidents of the New York Historical Society. He was 
prominent also a.~ one of the org-cluizers of tIte public school 
system of New York. He had, said Story, CIa finc 
facc; an aquiline nose, bigh forehead, bald bead and project
illgchin, indicating deep research, strength and quickness of 
mind." ... "He evidently tllinks with great solidity and seizes 
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on the strong points of arguUlcnt. He is luminous, decish'e, 
cant est and impressive on the benell." As a judge he was 
candid and modest, learned, acute and discriminating. He 
dC\'oted bimself principally to maritime and commercial law, 

and his judgments were enhanced in "aIne by the gravity and 
beauty of l1is jlldidal eloquencc. 

On the 24tb of Febnlary, lSoj, Congress authorized the 
appointment of an additional Associate Justice of the Supreme 
Court, to reside in the seventh Circuit, which was established 
for the Districts of Kentucky, TCllllessce and Ohio. The 
Supreme Court was thus made to consist of a Chief J llsticc 
and six Associates. This act was in answcr to the demands 
of the increasing business and popUlation of t1le \Vestcnt 
States, and the necessity of bringing to the deliberations of 
the Supreme Court some one well "erscd in the peculiar laud 
laws of that vast region. 

Thomas Todd, of Kentucky,' was duly llol11inated and 
confirmed for the place tlms created, bis commission being 
dated Marcb 3, 1807. It is said that Jefferson, ill making 
this selection, requested each member of Congress from the 
States COnll)Osing the Circuit to cOllllunuicate to him a nomi· 
nation of tbeir first and second choice. As the na111e of Todd 
appeared in every list be secured the appointment, although 
personally unknown to many of his snpporters. He was 
bom,iu Virginia, in King and Queen County, on the 23d of 
January, '1765. He lost his parents at a very carly age, but 
"'/a5 kindly provided for by his guardian, who afforded him 
an opportunity of acquiring a good English education with a 
little knowledge of the classics. \Vhile he was still a boy 

his guardian became embal rassed aud lie was thrown upon 

I Por tlincb of the mnterial relating to Judge Tc)(ltl I lUll iluleb\c:d to Ule 11011. 

11. I. Tv"d, ..,r 17runkrort. Ky. 
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his OW11 resources. During the closing days of the war of 
the Revolution be was in the anny, but upon reeeh'ing an 
invitation to become an inmate of the 11(;msebold of Hon, 
Henry Innes, a relative, he acquired a knowledge ofsun'ey
iug and book-keeping, and was remarkable for his accurate 
and methodical det.'li1. In 1783 Judge Innes remo\'cd to 
Kcntllcky, and young Todd accompanied him, teaching the 
daughters of his friend by day, and prosecuting, at night. 
the study of the law by the light of the fire. He was S001l 

admitted to practice and made his first effort at Madison old 
Court-House. His slender outfit at the beginning of the term 
consisted of his horse and saddle and thirty-sevcn ~U1d a half 
cents in money, but when the Court rose he had cnough to 
meet his current. expen.ses, and returned home with the bonds 
for two cows and cnl\'es, the usual fees of that day. From 
1792 to ISOI he served as Clerk of the House of Represel1~ 
tath-es, and for a time was Clerk of the Federal Court for 
the District of Kentucky. On tIte erection of the Statc Go\'
enUllcnt he was chosen Clerk of the Court of Appeals. In 
I80I he was appointed one of the Judges of t11at Court, and 
in 1806, 011 the resignation of Judge Muter, became. Chief 
Justice. He laid the foundation of the land laws of his 
State, and his perfect familiarity with questions of this char
acter ga\'e him a controlling illf£uence with his bretllren of 
the Supreme Court of the United States when considering 
claims such as that of 1'he Holland L'lnd Company. At the 
tinle of bis appointment to the Supreme Court he was forty
two yeal'S of age. Patient and candid in investigation, clear 
and sagacious in jndgment, with a just respect for authority, 
and at the same time, with well-settled views of his own as 
to tIte law; never affecting to possess that w11icll 11e did not 
know, but with leaming of a solid al1d useful cast, diffident 
• 
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and retiring in his habits, attentive to arguments, he WOll, !'ays 
Mr. Justice Story, tbe enviable respect of his .lssociates. Al
thongh bred in a different political school from that of Chief 
Justice Marshall, be steadfastly supported bis Constitutional 
doctrines, and was warmly attached to the Union of tbe States. 

During tile latter part of the l'ear ISI0 the venerable 
Associat(: Justices Cbase and Cushing died. The place of the 
former was filled by Gabriel D:.wall, of Maryland, and tllat of 
the latter by Josepb Story, of Massachusetts, their commis
sions being dab,>d November IS, lSI I. The place filled by 
Story II ad been offered in U\rI1 to Levi Lincoln and John 
Quincy Adams, both of l\I~'i$$ac1l\1setts. Commissions were 
regularly issued to both on tbe 7tb and 22d of January, 
ISn, respectively, but both bad declined tbe post; one because 
of approaching blindness, the other because be preferred the 
Russian mission. 

• 

Gabriel Duvall was hom iu Prince George County, Mary-
land, 011 the 6th of December, 1752, and after reech'ing a 
classical education studied law, was admitted to tIte bar and 
soon became interested in political life. For mallY years he 
was clerk of the Maryland Legislature. He took 110 active part 
in public affairs during the Revolution, and his name, tl10Ugh 
well knowll aDd always respected, does 110t OCCUT prominently. 
In fact he dwindles by the side of Cbase, the mighty propug
nator. Although chosen as a member of the Fl..ueral Com'en
don, for some reason be wltolly ignored bis appointment, and 
tbus stripped himself by inaction of a claim wbich might 
have been bis; to sl13fe in the glory wbic11 belongs to the 
framers of the Constitution of the United States. He was 
elected to the Congress of tIle United States ill November, 
1794, to fiU a vacancy, and was re-elected, serving ulltil March, 
1796, when he resigned to take bis place upon the bench of 

• ,;. . 
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the Supreme Court of .Marylaud. III December, 1802, he was 
appointed Comptroller of the Currency and held the office until 
the 18th of November, ISn, wIlen he was appointed by Presi
dent Madison an Associate Justice of the Supreme Court. 
His opinions as a Judge are not cbaracterized by either re
markable leanling or great reasoning powers, but are respect
able. He was the 0111y dissentient in the Dartmouth College 
case. Owing to the infirmity of deafness be was compelled to 
resign llis place ill 1836. 

Joseph Story, "tlle Lope de Vega or tbe Walter Scott of 
the Common Law," to wIlose vast professional labors even 
those of Coke and Eldon must yield in extent, wbose name 
was as well kuown in Westminster Hall and in the Judica
tories of Paris and Berlin as in the Courts of tIle United 
States, was one of the brightest ornaments of bis profession 
and his age. \Vhntever judgment posterity may pass upon 
tbe value of his work as an autbor, it is certain tbat bis 
labors at the side of Marshall in developing and expanding 
the principles of our national jurisprudence entitle to the 
ceaseless gratitude of bis countrymett. As a logician and a 
Constitutional judge lIe I11U5t yield to Marshall, whom he far 
SUI passed iu general legal scllolarship, but as the rival of 

• 

Stowell in admiralty and the peer of Kent in equity juris-
prudence, as the sleepless and persistent force that urged 
others to the amendment and enlargement of our national 
code, as the upon the Constitution, as a teacher 
and law lecturer without au equal, as a judge urbane and 
benign, and as a man of spotless purity, he wrought so long, 
so indefatigably I and so well that he did more, perlJaps, than 
any other nlan who ever sat upon the Supreme Bench to 
popularize the doctrines of that. great tribunal and impress 
~1t~ir importance and grandeur upon the public mind. 

, 

• 

• 

• • 
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He \\'1.\.') hom at Marblehead, in tItc county of Essc~, 

"lassacbusetts, 011 the 18th of Se}>tembcr, li79. His father, 
. 1~lisl1a Story, was a native of Boston, ami a sturdy \Vhig 

who had taken a vcry early and activc part in all the Revo' 
lutionary l11ovelU~nlc;t and who wns one of the Indians who 
helped to destroy the tea in tlte famous Boston exploit. His 
mother? l\Iehitable Pedrick, was a woman of ardent tempera
ment and admirable tnct and method. After displaying some 
diligence at school and n disposit.ion to scribble verses, young 
Story entered Harvard College, frotu which he graduated in 
1798. Upon leowing Cambridge 11e immediately entered upon 
the study of the law in the office of 1\11'. g.·unuel Sewall, then 
a distinguished ad\'ocatc at tbe :Esscx bar, n member of Con
gress, and afterwards Chief Justice of the Supreme Court of 
~lassaclmsetlo;. F'or n time he dallied with the M uses, and 

• 

seems to laave left them witb regret for tbe liard and forbid-
ding features of t11e Common lnw. In 1801 he removed to 
Salelll, and read with Judge Putnam, and in July was Rclmittcd 
Lo the Bar. At tbis time be was tbe only lawycr in his 
neighborbood wlto wn.o; either openly or secretly n Democrat. 
He found 1.il11sdf surrounded by Federalists, amI encountered 
many discouraging obstacles to snccess. His industry amI his 
exclusive de\'otion to bis profession brought him clients tlud 
in tbe: course of three or fonr years he conld hoast of a goo<l 
business and an increasing reputntion. In 1803 he declined 
the post of naval oRk'Ct· at the port of 8."llem, being persuaded 
that it wo\11<1 interfere with 1115 prospects. In 1805 be was 
chosen a member of the Lcgislnturc, and supported sC\'eral lm
porumt measures witll marked ability. Three years afterwards 
he was sent to Congress, and during his brief tenll of service 
distinguisl1cd ltimself in urging tllC~ repeal of tlle embargo and 
the augmentation of tlle na\'y. Declining re·election, be was 

• 

• 
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again chosen a member of the Legislature, and became Speaker 
of the Honse, His professional ability now won recogl1;tioll, 
:md in 1810 he argued before the Supreme Court of the . 
United States the great case of the Georgia claim known as 
Fldeh,.,. \', Ih1,:. About this time he edited a new edition of 
Chitty on Bills of Exchange and Promissory Notes, an Ameri
can edition of Abbott 011 Shipping, and Lawes 011 Assumpsit. 
On the 18th of No\'ember, ISII, he was CO!lltu;ssioned as all 
Associate Justice of the Supreme Court of tIle United States 
to fill the vacancy created by the death of Mr. Justice Cu~hing'. 
Wl10 had occupied the place since the organization of the 
go\,enllnent. The appointment was a surprise, made, it seems, 
at the suggestion of Mr. Bacon, a member of Congress from 
Massachusetts. As the anuual salar\' was then but three • 

thou~at1d fh'e hundred dollars, its acceptance im'oh'ec1 no 
slight pecuniary sacrifice. The opportnnity of pursuing jurid
ical studies, the high lIollor of die place, the permanence of 
the tenure, and the prospect of meeting the great men of the 
nation, were considerations which be could not resist. 

Story wus then but thirty-two years of age· the young
est judge, except Mr. Justice BulleT, who was e\'er called to 
the higl1est judicial station eit11er in Englancl or America. 
His labors upon Ci~cllit were onerous indeed, owing to the im
mense aCCllJll111ation of business in consequence of the age 
and infirmities of his predecessor. 'rhe commercial and mari
time interests of the New England States, and the large pro
portion of capital invested in shipping generated curious ques
tions of admiralty law, respecting the rights, duties and lia
bilities of ship owners, mariners and material 111en, while COil

troversies invol\'ing' sai"age and insurance arose from cases of 
wreck und loss upon those bleak and dangerous sllores. In 

. this way the attention of Judge Story was directed, at the 
• 

• 

, 
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\'cry outset of his judicial career, to qnestions of this charac
ter. He made himself a thorough master of this branch of 
jurisprudence as well as of Pri",c and Instance Law. From 
this day his lahors ill every field of legal science wer\! tire
less and unremitting. He SOOI1 interested himself ill the re
form of the criminal code of the United States, and sent to 
~lr, Pinkney sketches of improvements. He denonnced the 
existing code as grossly and barbarously defective; the courts 
were crippled, and offenders, conspirators, and traitors were 
enabled to carry 011 their purposes almost without check. H" 
begged his friends to iuduce Congress to give the Courts of 
the United States powcr to punish all climes and offenccs 
against tIll.! Go\'crIl1Ucllt, as at COUlmon law. He pleaded for 
the extension of the national authority O\'er the whole extent 
of power given by the Constitution; for great military and 
11:\val schools; an adequate regular anny; a permanent mwy; 
a national bank; a national syst.em of bankruptcy; a great 
na\'igatioll act; a general survey of all our ports, and appoint· 
ments of port wardens and pilots; courts which should embrace 
the whole Constitutional powers; national notaries; public and 
national justices of the peace, for the commercial and national 
concerns of the United States. By such enlarged and liberal 
institutions, lIe argued, the Government of the United States 
would become endeared to the people, and die (.'\ctlo115 of the 
great States he rendered harmless. The possibility of ~L divi
sion would be prevented by creating great national interests 
which would bind liS ill all indissoluble chain. He delivered 
eulogies, and historical and literary addresses; published sc\'-
• 

eral volumes of reports of his decisions at Circuit; drafted a 
Bankrupt law, the Crimes Act, a Judiciary Act, and wrote for 
tIle !se of n friend ill Congress an argumentative comment 
t1lercon. He wrote elaborat.e notes f01" Mr. \\'heaton: It On the 

• 
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Principles and Pmctice of Prize Courts," II 011 Charitable Re
quests," "On the Patent Laws," Ii On Piracies," "On the Ad
miralty J~lrisdiction," "On the Rule of 1756," ,md prepared a 
large portion of a Digest. He edited au edition of the Laws 
of the United States. contributed articles to &I The American 

• 

Jurist," rcviewed books and professional treatises, corresponded 
with l.ord Stowell, Lord Eldon, Sir James Mackintosh, Chan
cellor Kent, and most of the public men of his day; publisbed 
verses; founded a Law School j surrendered bis library to 
Harvard; lectured upon Equity, Equity Pleading, COlllmercial 
and Constitutional law; published treatises upon a dozen dif
fercnt subjects, which ba,·c become standard authorities in 
England as well as in this country; wrote the ablest 

• 

work extant on the "Conflict of Laws;" declined the Chief 
1 usticcship of :Massachusetts, and at t1le same time did his 
fair share of tbe labors of the Supreme Conrt, as attested by 
more than thirty-five volumes of Reports. His mental activity 
was ceaseless, and as a Judge, 'luthor and teacher of Jl1rispm
dence, he exercised in each of thcse characters a peculiar in
flucnce. He became a jurist of world-wide reputatiotl, and the 
echoes of bis fame retnrned to his native shores from thosc of 
England, France, Germany, Italy, Russia and Spain. As 
familiar with J 1Isti11iall as with Coke, he swept the bounds of 
jurisprudence witb comprehensh'e glance, and poured fortb the 
rich accumulations of bis industry with flowing pell. His 
position in legal literature is unique, and the impression be 
made upon his contemporaries was profound. Yet it Jllay be 
doubted whether his reputation will stand the test of time. 
"His power of synthesis," writes a most competent critic, "was 
considerable; but when yon have beard l1i5 opinions and text 
books dissected by analytical men at t1le bar as often as I , 
ha,'c, yon will come to the conclusion tllat bis mind was de-
o. 
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ficient iu accuracy, that its discipline was 110t strict, nor ito.; 

investigations patient. His reputation, which was in a good 
degree a reflected one from England, where he took b'Tcat 
pains to make himself known, has 11ot, I think, stood firm in 
the professional mind to this day. And I much douht whether 
he had any accurate knowledge of the Civil law." I Another 
writer says: ,4 \Vhole chapters of some of his books seem to 
be little morc than windrows of head notes, raked together as 
the fanner rakcs his hay in the mow field; but whell we sur
\'ey tlte ground, the wonder is, not that they contain so many 
imperfections, but that bis work was so well performed. His 
opinions will proba.bly stmld lligher ill the hereafter than his 
text books, except his works on I The Conflict of Laws' alld 
the 'Constitutioll.' It $ 

A glance at the bar of the Supreme Court may he 
permitted. The earliest sessions of the Court bad been 
held in an upper room ill the Exchange, New York. No 
arguments were made there; but on the removal of the 
seat of GovenUllcllt to Philadelphia, where the Court ~at 

for ten years· from 1791 to ISol its sessions were held 
ill the South Cl1ambcr, \1p-s~airs, of the City Hall, at the 
corner of Fifth and Chestnut Strcets.3 Here Edmund Ran
dolph, \Villiam Bradford and Charles L<.-e appeal'cd as Attor
ney-Generals of the United States, with Alexander Hamilton. 
John l\larsltall, Alexander Campbell, James Iunes, John 
\Vickham and Thomas Swan11 as opponents, and all the ac
tive practitioners of the Philadelphia Bar. \Vhen tIte Court 

I Lc:tter of John Willinlll Wallnce, l~ .• Reporter or the SIIJ'I'C:/IIC Court or the 
Uniteci SlntCll, to tile writer. JllnllRrY 31st. 1816. 

l John 1\1. Shirler ... Dllrtmoutb College Cnusell." 1)· 330. 
~ DiIlCOUI'IIC or Jobn. Wm. Wallace, Esq., heron: Uu: Itisloric:ul Sucidy or 1'1:11"-

5yh'lUlia, 1872 • 

• 
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removed to \Vashingtoll, the leaders of the old Bar of Phila· 
delphia followed, and maintained their ascendancy: the elo
qnent Dallas, the accomplished Rawle, the rough and rugged 
Lewis; the elder Tilghman and the elder Ingerson, the for
mer, strong, pointed and logical; the latter, a perfect drag
net in the law. "!\Iy bar," as Judge \Vashington affection
ately called thelll, as they entered the room in a body, after 
four days of tedious and dangerous riding ill the middle of 
February, O\'er rough roads. 

\Ve catch delightful glimpses of the olden days and van
ished states of society ill the reminiscences of Peter S. Du
ponceau. himself one of that famous band, as he describes 
how they all went down together to argue the causes arising 
out of the British Orders in Council and the Berlin and Mi. 
Ian decrees; how these grave counsellors, as soo11 as they 
were out of the city and telt the flush of air, acted like 
schoolboys 011 a holiday; Itow flashes of wit shot their corus
cations on all sides i how puns of the genuine Philadelphia 
stamp were bandied about, and old college stories were rc
\'ked ; how lllacaronic Latin was spoken, and songs were 
snng, among which was the famous Bacchanalian of the 
archdeacon of Oxford: illi"i cs/ projosbl1Jl Iii /c7orrllo IIIOri.' 

In '\Vashington they met Charles Lee, "wbom 110 one would 
suspect of having beeu Attomcy-General;" Harper, graceful 
:lnd flowing, though somewhat artificial; Key, Swaun and 
~[artill, of Maryland "that singular compound of strange 
qualities, who111 YOll sbould hear of, but should not see,"-
Jeremiah Mason, and John Quincy Adams, mggcd and strong, 
and Dexter, relying upon the deliberate suggestions of his 
OWll mind, and finding himself supported by the authority of 

I J'. S. DuponCClllI, .. .'\ l\IclUllir or Willinm Rn\\"lc." 

~iI:l)" or I'clIlIsyh':lIIin, Vol. IV., p, 95, 

• 

l\tctlloir'l' or thl! lIisloricnl 
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Mansfield wben he least suspected it. A younger generation 
soon succeeded, and ill the room which now scn'cs as the 
law library of Congrcss a basement chamber approached by 
a small hall, having an castern door of cntrance from the 
grouuds of the Capitol, flanked by pillars of novel design of 
Iudian-com st.1.1ks with ears half open at tIle top, a room 
spared by the c:o:1fiagration kindled in 1814 by British sol
diers, sat t1le most august tribunal of thc land henring sol
eum argument. In" this cave of Trophonius," as John Ran
dolph spitefully called "it, John Marshall sat for thirty-four. 
years, in the midst of six Associates, listening to the most 
profound and brilliant arguments from Pinkney, foppish, ve
hement, overwhelming, but. always well prepared; \ViTt, florid 
and classical, but of considerable legal attaiul11cr.ts; Emmett, 
the interesting exile; Biuney, the consummate lawyer; Clay, 
dashing and magnetic, and \Vcbstcr, inspiring and profound. 
Sucb are the associations of this unimposing c.hambcrj and 
while wandering beneath its solemn arches, and recalling the 
migllty figures of the heroie past who there labored for the 
establishmcnt of a national Constitutional governmcnt, the 
visitor cannot fail to yield to emotions of awe, while in the 
holiest, b11t now abandoned sanctuary of Justice, upon whose 
altars once bUnlcd "the gladsome ligbt of jurisprUdence." 

16 
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CHAPTER XIV. 

Tlln THIRD Erocll: ISI6-1835: Tllv. LATTnR nAI,V or- l\I.\RSlfALL'S CARRKR: TIIF. 

<;Ol.lJKS ACR OP 1'111\ SUJ'IUiMI; COURT: Al'J'JU.I.ATJ; Jl1IUSDICTIO:.-l OF Tint 5u. 

1'ltt,MIt COl'ltT t'NDKR Till! 25TII 51!CTION 01' Till! Jl:DICIAR\' ACT: llARTIN 

v. IIt'NTmc.'s 1.l! . .'lsv.u: COlmNS v. STATIt OF VIRGIN •• ,: TlUt T'tll.)( 01' 1819: 

M'CUI,LOCI( t'. STAT!t OF M.U.VJ.AND: TaVSTIU'.s 01' DARTMOVTU COLLEGE t', 

WOOJ)WARI): STUkCHS f'. CROWNINSmv.LD: OSllORN t'. IIANK 01' Till! UNITI>!) 

STATes: l'OWKR 01' CONGRI'.ss TO IU~GVLATI! COM)(~!tCIt: GUIlIONS :', OCDltN: 

WU.50S t', 8l.ACKBlRD CRlutK MARSH CO: BROWN t', STATU 01' MAR\'LAXJ): 

CONSTITUTIONAL RI'.sTIUCT10NS UI'ON TilE POWERS OF TIIP. STATlIS: CRAIG ". 

STATlt 011 M1S.';oURI: l'OSITIOS AND INVI.UIt!"CR 01' TIIU SUl'IUI)(1t COURT: 

RrcuTS OF TUB STATWI: F'ROVlDBNClt BASK fl, BILLISGS: BAIla.ON t', l\IA\'OIt 

01' BALTIMORU: POWlCll.o; 01' STATRS TO l'ASS BASKRUPT I.All'S: OCDltN t·, 

SAUSDmts: BO\'l.lt t', ZACIlAIlIIt: WO;"T CONSTITUTP.s A STATI~: CllltROKlut 

NATION fl, STATU 01' GEORGIA: WoaCUSTUR v, STATE 011 GnORGIA: LAST 

COl-:ST1TUTIOSAL IlltClSIOS ()If lIARS"ALL: I'RUI'CIPI.RS 01' CONSTITUTIONAL l~' 

't1~RrRltTATIOS: SKRTCnn5 01' JUSTICES THOMPSON, TRW1U.tt, McLEAN, BALli

WIN ASD W,\ \'NI~: GrtNERAL Rm'II:."W OF TUB WORK Acco:urJ.ISURD RV TIIH 

SurREMlt COURT USDHR. MARSIlAI.J.. 

N the last chapter we reached a perioo which marks the 
tenllillatioll of the first l1alf of Marsball's judicial career. 
Beneath the strong and steady rays cast by his mind 

the mists were rising, and the bold outlines of our national 
system were gradually revealed. To keen eyes the destina
tion of the Ship of State was visible, altltongh from 1110st 

men still concealed by IUlze. Greater questions than any yet 
determiued were to be met, The decisive battle for national 
sovereignty was still to be fought. The true method of ill
terpreting the Constitution was still unsettled. \Vhetber the 
right of Congress to pass all laws "necessary and proper" for 
the Federal government was 110t restricted to such as were 
.indispensable to that end; wbether the right of taxation could 
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be exercised by a State against creations of the Federal Go\'
ennllent; whether ~L Federal Court could rC\'ise the judgmcnt 
of a State Court in ~l case arising under the Constitntion and 
laws of the United St..'1tes; whetller the officers of the Federal 
Government could be protected against State interference; 
how far a State could impair the obligation of a charte.r; 
how far extended the power of Congress to regulate comtl1en~e 
among the Statcs; how far to rcgulate foreign COlllmerce a.s 
against St..'1te enactment; how far extended the prohibition to 
States against emitting bills of credit these and like ques
tions were awaiting consideration by the master mind. In 
this wide realm be was to be crowned as so\·ereigll. And for 
the Court, there lay before it the universal empire of juris
pnldcnce; the ancient and subtle teaming of the law of real 
estate; the criminal Jaw; the niceties of special pleading; the 
refined doctrines of contracts; the enlightened system of com

mercial and maritime law; the principles and practice of 
admiralty and prize; the immense range of chancer,}'; the 
e\'er spreading bonnds of jurisdiction o\'er patents, copyrights 
and trademarks; and that higher region, rising into noble 
eminences, from which wide ,.jews could be obtained of the 
great themes of public, international and constitutional law
these fields though already entered upon were still to be 
sllbdned. \Vith Marsl1~n, Story and \Vashiugtoll upon the 
bench as a trium\'irate, whose policy was harmonious and 
steadfast i witb Johnson, Lh'ingston, Todd and Dl1\'all HS 

intelligent ad\'isers and critics; with men at the bar of thl! 
expansive power and propulsive energy of Pinkney and 'Vel>
ster, ron sed to tllc noblest exertions of their genius by the 
ri\'alry of Wirt, Emmett; Dexter and Jones, the la~lOr of 
building up ollr Constitutional jurisprudence and of est:lblisb
ing its national charact.er was carned fon\'ard by the wisest 
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heads, the 1110st sagaciOitS judgments and the most patriotic 
hearts. In a moment of inspired prophecy, Pinkney ex· 
claimed: U I meditate with exultntiotl, not fenr, upon t11e 
proud spectacle of 3 peaceful judicial review of these conflict
ing sovereign claims by this more than Amphictyonic COUll· 
cil. I see ill it a pledge of t11e immortality of the Union, of 
a perpetuity of national strength and glory increasing and 
brightening with age," of concord at home and reputation 
abroad. II It was 3n age of great arguments at the baT, 
and great opinions from the benc11. There were time and 
opportunity for both. The mercantile necessities of tlte pea. 
pIe bad 110t yet compelled the use by Judex of an hour·glass, 
110r tIle substitution of citations of the latest authorities for a 
discussion of principles. Dialectics might still be wedded 
unto Fancy; and neither was doomed to celibacy. Every 
argument was alh'e and in motion ,the statue of 
inspired with vitality. It was the Golden Age of tIle Supreme 
Court. 

A succession of great questions aro!.c. In 1816 a 1110st 

important matter called for detennination, presenting an ill· 
stance of collision between the judicial powers of the Union, 
and one of the greatest States all a point the 1110St delicate ::md 
difficult to be adjusted. The Constitution of the United· States 
bad not in tenns granted to the Supreme Court appellate pow~r 
o,'er courts of the States, and although silently acquiesced in at 
an early day, this jurisdiction was finally 110t only seriously 
questioned but absolutely denied by the State of Virginia. 
It required a repetition of instauces, in which tIle Supreme 
Court vindicated its autllority within certain well-defined 
limits, to convince the country that this power existed! 

I Curtis. "Jurisdiction of Use UnitCfl States COUrl!I," pp. 26--27- See QllIO Gc1stoD 
E'. 1Ioyt, 3 Wheaton, 2.16 (ISI8), aud UoUitoo v. Moore. J6id., 433 (ISIS), for 
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The 25th section of the J lldiciary Act of 1789 had pro
vided t11at-

.. A final judgment or decree in any suit, ill the higbest court of law 
or equity of a State in wbich a decision in the suit could be had, where 
is drawn in question the validity of a treaty or statute of, or an authority 
exerciSl"C:l under, the United Stales, amI the decision is against Uleir "aUd
ity; or where is drowll in question tbe ,'aUdity of a statute of. or an au
thority exercised under any State, on thl! grollnd of their heing repug
nant to the Constitutiou, treaties or laws of the Unite(l States, and the 
decision is in fa,'or of such their validity: or where is drawn in question 
the construction of any clause of the Constitution, or of a treaty or stat
ute of, or commission held under the United States, and the decision is 
against the title, right, prhilegc. or exemption specially set U1> or claimed 
by either party, under such clause of the said Constitution, treaty, statute 
or commission." may be re-exllmined and reversed or affimlec1 in the 
Supreme Court of the United States upon a writ of error." I 

This Act was a triumph of Federalist centralization, and 
was a cession of power to the Supreme Court of more comiC
quellce to the States than the "necessary and proper" clause 
ilc;elf. Its critics believed that it bad been dictated by a wish 
to make the State judiciaries inferior courts of tlte central 
government, because tllC powers of the General Go\'enuncllt 
might be 'drawn in question' ill many ways and on many 
occasions. Mr. Henry Adams asserts that Chief Justice Mar
shall acbie\'ed one of his greatest "ictories hy cal.l~itlg Justice 
$tory, a Republicall, raised to the Bencb in ISU for tIle pur
pose of contesting his authority, to pronoullce the opillion of 
the Court in the case of Marltil v. Huttler's Lr.sste, t by which 

the position of the Virginia Court of Appeals was 0\'err111cd 

instances of or thl' StAtes in Ole Al'pellatc power uf the SUl,reme . , . 
Court under Ule :15th Section of the Judiciary Act. 

I Act 24th of Septcmlbc:r, 1789. I l!nik'd StAtes StAtutes at l..nrge, p. SS • 
II \\'1leat02l, 3o.t (18.6). 

• 
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UpOll lIte question of constitutionality raised by the Stale Court 
iu regard to this section of the Judiciary Act.' 

'rhe case was argued on the one side by 'Valter Jones, 
who m,lil1tailled for many years n proud pre-cmincncc at the 
bar of the District Court of Columbia, and on tbe other by 
Tucker, of Virginia, and Dexter, of l\Inssnclmsetts; Dexter, 
while conceding that he had long inclined to the belief that 
the Go\'cmment was not strong enough and that tbe centri
fugal force was greater than the centripetal, asserted that he 
would not strain or break the Constitution itself in order to 
establish a nationnl power. 'fhe opinion of Mr. Justice Story, 
which is tile first Constitutional judgmcnt e\'er dclh-ercd by 
him, differs from 1110st of his opinions in the f.'lct that it is a 
closely-reasoned argument witbollt the citation of authority. 
It displays many of the peculiar merits of the best judgmenL'; 
of Marshall, compactness of fibre and closeness of logic. It 
develops the relations of the States to the Federal government, 
~\1ld establishes that although their sovereign authority is ouly 
impaired so f.'lr ali it is ceded, yet that tl1e Const.itution docs 
not operate to create a mere confederation and aggregation of 
separat.e sovereignties, but contains in itself paramount and 
supreme powers surrendered by the St'ltcs and the people fol' 
the common and equal benefit of all O\'er w110m this gO\'em
ment extends" and tbat among tl1e powers thus ceded is tbe 
appellate jurisdiction of the Supreme Court over all cases 
enumerated ill the clause vesting the judicial power. 

'''fbe appellatc power," 5.'lid he. .. is not limited br the tcnns or 
the thircl nrtide to nn)' particular Courts. The wont.. nre. • ~rhc 
judicinl power' (which iuc1mlcs npIlC'l1ntf! power) • shan cxt~ntl to aU 
t."3SC.s. • ctc., • :mtl in all other ·l'3se.. before mentioned, \111.~' Suprcme 

• 

I Scc Ad:UIIS'1l .. llilltory or lin: t:nitttl Stlltt1l:' Vol. r. I', 260. 
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Court shnll h:l\'c appellate jurisdiction.' It is the ~'\C. theil, :lnd not 

thc Court, thnt gl\'cs the jurisdiction. If the judicial pu\\'cr cxtcntis tt) 

the case, it will be in \'ain to sc:lrch ill the letter of the ConstilUli(1n f()r 

any (lUalification :IS to th\.' tribunal where it dCllCndli. It is incumbc::nt, 
then, ulK!n lho:iC who as.o;(!rl such a qualification to shu\\' it.s existence h~' 

IIcccs.. ... '1I'y implication, If the texl he clear and distinct, 110 n~triction 

lllxlU its l,lain :lnd 0ln'joll5 ilUl)Ort ought tu he admitted. unll$... the in' 

ference he im .. 'Sisliblc, If th ... Constitution mc.";lIIt til limit the apllCUalc 

jurisdiction to cases pcndin~ in the Courts elf the United Statl'S, it would 

ncccs.. ... 'ril)· follow that the jurisdiction of thc..c Courts would, in nil the 

C;L<;(.'S cllulUcmtcd in the Constitutioll, be cxclusi\"(.~ of Htatc tribunals. 

How othcrwil'iC "")\lld the jurisdiction cxtend to all ca~s arising under 

the Constitution, laws mid trenlic.':t of the Ullilc.:d Stnh.'l', or to nil c.'n~." 

of ndmirnll\' nntl maritime! jurisdiction? If sUllie of tll(.'SC cnscs might lie 

c:ntertaillc:d by Stnte triblmnls. nnd no ullpellntc jurisdiction 3S to them 

should c~ist, then the :tppcllatc l)Owcr would not c~ten<l to nil, hut to 

~m.e cases. If State trihunals might c~crcise wllcum:nt jurisdiction 

ow:r nil or some or the other cia*,-; of c:nsc.'S in the Constitution without 

control, thcn lhe appellntc jurisdiction of the Unit ...... l Stntc.'S might. as to 

such cases, hll\'c no renl existc:ul'C. conlrnr)' to the mnnif\.'St intent of the 

Constitution, Under such drcumsbnre.o;, to gi\'c cfTt.~"l to the judicial 

)lower, it mllst he construed to he cxd1ish'.:. :md this not ant,.. wh~n thl' 

reWIl lm((I'is shoulcl nrise clirc.-cth·, but whcn it should arise inddcntnlh' 
• • 0 

in c:aS\.'S pending ill St.,tc Courts." 

• 

From this reasoning Mr. Justice Johnson dissented, view
ing the question as one of the most momentous importance, 

and qnoting with npproval the langnage of Patrick Henry: 
.\ I rejoice that Virginia Itas resisted," He concurred in thc 

result, howc\'cr, and exerted himself most ingenion:dy to snvc 
the State from any sensc of l1umi1iation. 

'rite entire suhject, though fully discussed by Mr, Jus
tice Story, was not finany scttle(l until the cnse of CO/It'US \" 

1'111.' Slale tJj Vtiglititl,l in which the Supreme Court. with 

I 6 \V!IClltc'II, 26 .. (18,:11), 
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decisive cITed, and in a man ncr which has always been ae
quicscccl in by tbe country since that time, vindicated al1<\ 
sustained its jnri!\dictiou. A complete "iew of the nature of 
the judicial powcrs of the F<.'(]crnl Go\'ennnent is to be (1). 
tninccl by reading! in this connection, the opinion of tbe 
Chief Justice in tbe case of the 11m".' ,if 111U1II'!"'11 \', f)1If1/t')·~.( 

I..t'SSI't'St' in which it was held that the State Courts llave exc1u
si\"c power to constrlle the Constitution :md lcgislath'c acts 
of their rcspccti\"c States. "'rile judicial department of c\'cry 
go\'ernment," said he, U is the rightful expositor of its la"'$, 
ami clllphatically of its suprcmc lnw." 

'rhe term of 1819 became distinguished in the annals or 
t11e Court 110t alone by the importnnce of the callses which 
came before it rehlting to thc genct':ll busincss inte:rcsls of 
the country, hut by the occnrrence of sC\'crnl cases of morc 
than ordinary gr:wity as connected with the political affain; 
of tllc, nation. The principles discussed wcre of the most 
momentous character, nmi the <lccisions announced were des
tined to gtlitte ami control the most tii!>tmlt posterity, At 
this time Mr. Monroe was President; thc fierce bc.'nt of pnrty 
l,assion bnd cooled; it was nn el'a of good fceling. 'rhe 
Court Itnd hecomc tbe centre of obsen'ation for its august 
power, dignity and public trust. It was no longer an un
knowu or nn untried tribunal. It bad become well estah
lished. Marsltnll had been Cbief Justice for eighteen yc:!ars; 
\Vnsbillgton had been on the bench for twenty-one years. 
Jollllsou for fifteen, Livingston and Todd for twel\'e, Story 
and Dll"alI for eight; all bad \\'on for t]lelllselvcs and for 
the court n distinctive position of eminence and influence. 
\Vhatever detcnuinatiolls tbey might reacb would carry great 

, 
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weight. The bar, too, had won a Jl()~ili()n of authority, \rirt 
as Attonscy-Gcneral. and Pinkney ns an (,'x-Attorncy-Gcucral 
bacl now asccnded to the higbest le\"els of thdr professional 
careers; :\Iartill had just begun to lag :mperftuons on the 
!->t:!.gc, but Jones, Hopkinson ;md \V cbslcr were fast approach
ing the l.<:nit11 of their fame as ntl\"ocatcs. Diligent stud,Y. 

solid accumulations of strcnJ..,rth, long experiencc, \'"ricd knowl
edge, a widely exte!ldcd rcpnt..'ltiol1 rc)r eloquence :mcl IO!,.ric, 
kindled 1110roo\'cr by intense personal rh'nlry, and n dl(.'Crful 
but sanguine ambition· these were su to produce at the 
hal' argnmcnts distinguished for perspicacity, comprehensive' 
and philosophic views of cvery subject, and the 1I10st com-inc
ing power of demonstration. 

The first case to arise was that of i1!'CIII/(Jdl \'. TIlt, 
Sllllt" (if Jltu:I·!ttmi ' im'ol\'ing the <1ouble question of the con
stitutionality of the act incorporating tbe Bank of the United 
Stutes, and of the power of a State to tax an ag~ncy of the 
general Go\'crnmcnt. 

Congress, by an Act pnsscd in April, 1816, 1lad incorpor
ated thc Bank of the United States, which had been originally 
established under an Act of 1791, but wbose charter 11:1(1 
expired in ISn. A brandt of this Bank was estahlished :1t 
Baltimore, amI in ISIS the Legislature of Maryland imposed 
n. sta1111> dnty 011 the circulating 1lotes of all banks 01' 

branches thereof, located in tlmt Stnte, not chartered by the 
J~egislt\ture. 'file Maryland Branch refused to pay the tax, 
and M'Cutloch, thc Casl1icr, was sued for it. Judgment 

• 

wn.<; t'eco\'cred against him ill the State Conrt, and he carried 
it, on writ of error, tn tllc Supreme Court. The decision of 
the appellate tribunal wa..') looked for witb eager interest. 

'4 Wlu:Atoll. ,3.6 (.8'9), 
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Pinkney, \\~ilt and \\'cbster appeared for the Bank, and :\Iar

tiu, Hopkinson :lIld Jones for the State. "I nC\'er in my 

whole life," says Judge Story, in writing of Piukney's cffort, 

.. henrd a greater speech. It was worth a journey from Salem 

to hear it. His elocution was excessi\'ely \'ehement, but his 

eloquence \\,:lS o\·crwhdming. His langmlge~ his style, his 

figures. his arguments were most brilliant amI sparkling. He 
spoke like a great statesman aud patriot, and a sound Con

stitutional lawyer. All the cobwcbs of sophistry and mcta

physics about State rights and St.l.le sO\'crcignty he brnshed 
away as with a mighty besom." I 

It was in the course of his argument that Pinkney ex
claimed: .. I have a cIeep and awful (.~on\'ictiol1 that upon that 

judgment it will depend mainly whether the Constitution under 
which we li\'e and prosper is to be considered like its pre· 

cursor, ~, mere phantom of politic:l} power, to d~cch'e and 
moc~ us ' a pngcant of mimic so\'ereignty calculated to r:lisc 
up hopes that it may It;:!'\·c them to perish ":1 frnil and totter

ing edifice that can affi>rcl 110 sheller froUl stonn. either for
eign 01' domestic "n creature half made up, without heart or 

brain, or nerve. or muscle, without protecting power or re
deeming energy ,or whether it is to be \'ic\\,{'(l as a competent 

~llal'clian of all that is denr to U$ as a nation.": 
'flte institution of a national bank, as being of primary 

importance to the prosperous administration oi the finances, 

and of the greatest utility in the operations connected with the 

SllppOl't of public credit, had been recommended originally by 

Alexander Hamilton as Secretary of the "rreasury. 'fhe cou

stitutionality of the exercise of stich :1 power had been debated 

with extraordinary ability in both holtses of Congress, and in 

I Sll)r,.'!! I.ife lUlil J.ctterl>. \"01, r. ". .ps, 
I WhClltt)ll'" .. l.ife: or r'inkllcy." 1'1'. ,6.~-Jl'h, 
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the Executive Cabinet, where Jefferson, as Secretary of State. 

and Randolph, as Attorncy·Gcncral. had declared tbat they saw 

no warrant in the language of the Constitution, e\'cn uuder 
the clause relating to incidental powers, fi)r such a corpora

tion. The opposite vicw was maintained by Hamilton, with 

u\'cr\\'hehning ability al1d ardor, and pre\"ail(:d with \Vasl1ing

ton, The qnestion, tilcrci()re, was not nc\\' to the thoughts of 

the natioll, and counsel at the bar :1.\'ailccl themselves of all 

that had been previously said and wlitten upon the subject. 

The opinion delivered by ~Iarshall has always been COIl

sidered as onc of the most elaborate and master1\" of his -
cfforts, and Chancellor Kent I has said tbat a case could not 

be selected sllperior to this for the clear and satisfactory man

tlcr in which the supr.cmacy of the laws of the Union have 
hc(~n maintained by the Court, and an undue assertion of 

State power o\'errnled :md defeated, A close obsen'er of Mar

shall's language cannot f.'liJ to remark that much is horrowed 
rrom Hamilton, III considering the extern. or the "necessary 

and proper" clause in the Constitt!tion, the Chief Justice said: 
• 

.. \Vc admit. as all must admit. that the powers of the go\'Crlllnent 
1 • 

are limited. nnd that it'i IimiL'i are 1I0t to be transcended; but we think 

:t sound construction of the Constitution must nil ow to the nntional legis. 
lature thnt discretion with reStlCCt to the menns by which the powers 

it confers nrc to be carried into c~eclltion, \\'h ie-h will ennhle that hmh' 
• 

10 perfonn the high duties ns..;igned to it in the manner 'most hene-tidal 
t;; the Jlcople. I.et the end be legitimate. let it be within the "III)C 

uf the Constitutioll. nnd :111 menns which arc appropriate. ",hi.. arc 

plainly adapted to that end, which arc not prohibited, hut consist with 

the letter nnd spirit of the Constitution. arc c;onstitutionaf," 

'{'his language was in harmony with that which had been 

used some years before in the case of the UII/f"yl SMt('s ", 

'I ~CIIl'!I COllllllclltnri~'S .. us. 
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j·i"shn,.l At the same time an expression was added of the 
ullwillingness of the Court to assum(~ any power to pass upon 
the expediency of the e:<crcise of the power conferred upon 
Congress, 

•. Where the Jaw is not prohihitc.'(l, and is really calculated to effect 

any of the ohjects entrusted to the gO\'crlllllCnl, to undertake here to 

inquire into the c1egn:.-c of it.; tl(.'CCssity would be to pass th(! line whkh 

circulllscrihes the judicial department, and to tread upon lcgislath'c 

ground. The Court disclaims all pretensions to stich a power:' 

In clealing with the power of a State to tax an ageltcy 
• 

of the national go,'crtlmcnt, he made it clear: 

"1'11:lt the power to tax in\'oh'cs the power to dl.!stroy; that the 

power to destroy Illay defeat nnd render lIsdcs. .. the power to l'rcate, •.. 
, 

If the St .. ltcs may tax one instrulllent employed. by the GO\'crllmcnt in 
the l'xc.'Cution of its powcr, they lllay tax any and e\'cry other instru

ment; they may tax the mail ; they may tax the mint; they may t:tx 

patcnt ri.glils; they Illay tax the papers of the CustOIll HOllse; they !tiny 

l:1X judicial process; they may tax all the means employed by the GO\·· 

CrlImcnt to an exeC5S whieh would defeat all the ends of gO\,Crllllltmt. 
"his was not intended by the Amcric;\!l l>eopl~, 'fhey did not dcsi~n to 

make the GO\'enllnCl1t dependent on the States .'. The CItlt-:;tiol1 is, in 
truth, n question of suprcmacy, and if the ri!{ht of the Statcs to tax the 

means employed by thc General Go,'cmmcllt he conceded, the declara

tion that the Constitution and the laws mac1e in pursuance thereof shall 
be Ule supreme law oi the land is empty and ullllleaning decl:unatioll, II : 

The f.'lt11ons case of the Tnulees of Dar/I/I(mlh C(}/Iq:rc ", 

lVoodward3 also came before the Court at this term, cstub-

12 Crllnch, 3S8 (1805). 

t The SIlme conclusion was rellcbccl in Osborn i', Dank of the rnilc(l Stlltes, 9 

Whellton, 738 (18=4), in which the Stllte of Ohio impo5C!1 an 8nnuo1 tax of fs",ooo 
IIJlOII elleh office of (liscoullt IIUlI deposit mnintninell by tbol Dllnk in the Stllte-, 111111 
Weston f', ChnrlC!5ton, 2 J'clefS, 449 (1829i, in whieh :1 Illunicipnl tax was imposed 
lI)lon lilocks of the Unite(} States oWl1e(1 by dtizcns of Cbllrh:stoll, So C. 

'4 WhelltulI, SIS (1819) • 
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lishing the inviolability of charters and their protection by 
the power of the Federal GO\'ernlllcnt, and is perhaps better 
known to laymen, both ill name and ill principle, than any 

" 

other decision of the Court. The tide of national power was 
• 

rising fast, .md each successive billow marked a higher line 
upon the beach. Of this casc, cl.mtaillillg OIlC of the most 
celebrated of Marshall's judgments, Mr. Binney says: h If I 
wcre to select, in any particular, from the 111ass of judgments 
for the purpose of showing what we deri\'ed fr0111 the Consti
tution, and from the noble faculties which have been applied 
to its interpretation, it wouM be that in which the protection 
of chartered rights has been deduced frol11 its provisions. 
'rhe case of Dartmouth College is the bulwark of our incur
porated institutions for public education, and of those char
tered endowmcnts for diffush'e public charity which are not 
only the ornaments, but among the stl'Ongest defences of a 
nation." 1 And :-'Ir. Justice Miller has said: "It may well be 
doubted wltether any decision ever delh'ered hy allY Court 
has had snch a pervading operation and influence in control· 
ling legislation as this. The legislation, hO\\'e\'er, so COll

trolled, has been that of the States of the Union."z 
The case has been the subject of 111uch criticisUl, and 

has provoked much dissatisfaction as wen as praise and ad
miration. The actual cOlltrO\'ersYt as the Cbief Justice him
self remarked, turned upon the qnestion ",llcthcr the charter 
of the College was a grant of political power Wllic11 the State 
could resume or modify at pleasure, or a contract for the 
security and disposition of property bestowed ill trust for 

I All Eulogy on the I.ifc nll<1 Cbnrtlcter of Johll l\tllrshnll, ddh"crctl nt lhe re· 
<Iuest of the Councils of l'bilntldphin, Oil the 24th of Sept., 1835. by HQrtlce mnlley. 

t An AIMress l1elh'crctl before the Ahllulli Society of thc JAW f>cp.1rtmcnt of the 
l"lIh·cl'l'ity or ~lichignll on the Supreme COllrt of t'lIitc,1 StlltC!!I. JUlie :!9, ISSi • 
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charitable pnrp"lscs, It was held to be the latter, and for 
that reason im'iolable under Section 10 of Article I of the 
Constitution, which declares t.hat' ," No State shall make nny 

law impairing the obligation of contracts." 
The main stress of ad\'ersc criticism is upon the point 

that the corporation existed under a chartcr granted by the 
British Crown to its Trustees in New H:ullpl';hire in the year 
1 j69' It. was, therefore, a royal chalter, and not a legii>lath'c 
grant.' • 

The Charter conferred upon the trnst('cs the entire gO\'

erning powcr of the College, and among others that of filling 
all vacancies occurriug in tllc1r own body, and of remo\'
ing and appointing tutors, It also dcchlred that the number 
of trustees should forc\'er consist of tweh'c, and no more. 
After the Revolution, the Legislature of New Hampshire 
passed a law to amend the charter, to impro\'e and enlarge 
the c011X>ration, to increase the number of trustees, giving 
the appointment of the additional members to the GO\'emor 
of the State, and creating a Board of O\'crsecrs of twcll1y-ih'e 
persons, of whom twenty-one wcrc also to be appointed by 
tbe GO\Pcnlor. These overseers bad power to inspect and 
control the most important nets of tl1C tnlslecs. 

The opinion, to which tl1cre was but one dissent .. that of 
Mr. Justice Duvall ,esl..'lblishes the doctrine that the act of n 
government, whether it be an act of tbe Legislature or of the 
Crowll wbid1 creates a corporation, is a contract betwecn t1u,
State and the corporation, and tllat all the essential fron
c11ises, powers and bencfilc; conferred by the charter become, 
when accepted hy the corporation, contracts within the mean
;.ng of the Constitutional clause. 

, 

I Johll ll. Shirlc:y ... The: D:utmoulb College 
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.. '{'his is plainly a contract," said :\tarshall. .. to whk-h the dOIlOr:-, 

the lrustt'CS and the: cro\m (to whoS(! rights and oh1i~3lions :-\C\\' Hamp, 
shire stlcC\."C(ls) were the original p:utk-s, It is n contract for the SCI.'III', 

itr and dispo!iition of property, It i!t a contract on the faith of which 
n-nl and l)~rsonat e;tate has heen cOII\'cyt'(l to the corporation, It is 

then :t contract within the letter of the Constitution and within ib 
spirit nlso, untes...; the thet that the property is ill\'c:stc:d by the donors 

:11\(1 trustees for the promotion of religion and cdut'ation. for the lx:ndit of 

pCn;Qns who are perpetually changing. though the obj~b remain the 
s:uue, shall creatc n particular exception, tnking this case out of the 

prohibition colltained in the Constitution. , , . On what safe ami 
intelligible grollntl can this exception slant!? 'rhcrc is no cxpression 
in the Constitution, no sentimcnt dc:lh'crc:d by its cotcmpo:-a!lt"Ou!; CX' 

pOllnders which wOllld justify liS in making it, III the abliCl1':c of all 
anthoritv of this kind. is there. in the Ilntllfe .mtl reason of the case , 

itself, that which would constrain n constmclion of the Constitution not 

warmntcd hy it., words? Arc contract .. of this dcscl'iption of a charactc:r 
to excite so little intcn,'St that we must exclmle them from the provi, 
sions of the Constitution as being ullworthy of the nltcntion (If tllo:;c 
who framed the instrument, or docs public policy so im(lerioll~ly dcmnnd 

their remaining exposed to legislath'c alteration ns to comJx:l \Hi, or 
rather permit us to 5.1Y that these word .. which Were introduced to gin' 
stnhility to contracts. and which in their plain import CUtlll)rchcnd this 
contract, must yet be so construed ns to exclude it?" 

In this reasoning Justices \Vashillgton amI Story con
curred in separate opinions, Justice Johnson in the rca
sons stated by the Chief J l1stice, while J tisticc Lh'ingsto!! 
concurred in tIte re3~ons stated by all. 

The opinion of Mr. Justice Story was one of the most 
learned and able of his efforts, containing a most elaborate 
and exhaustivc rc\'iew of English and American decisions 
upon the nature of c1tarities and of the power of \'isitntioll. 
111 conciusion he says: 

.. In my judgmcnt it is perf~tly clear that nny nct of n legislatufC 

which t.'lkcs nway nny power or rrallC'hi~ \'ested by its charter in :1 pri-
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,'ate corporation, or its corporate officers. or which rcstrnins or controls 
the legitimate exercise of lhem, or transfers them to other perIlOus with. 
out its assent, is a \'iolatiol1 of the obligations of that charter. If the 
I.cgislaturc mcan to claim sucb an authority, it must be rcscn'cd ill the 
:.:r:tllt, , • 

It is true that the Supreme Court, as will be seen, has 
been compelled, of late years, to insist upon the existence of 
an express contract by the State with a corporation, whell 
relief is sought against subsequelit legislation, in order to 
guard against the e\'i1s flowing from too sweeping an abdi
cation of sO\'creign powers by implication. But the maiu fca
ture Qf the case remains, and probably will remain, that a 
State call make a contract by legislation, and that ill stich a 
case 110 subsequent legislative nct can interpose any effectual 
barrier to its enforcement. The result of this principle bas 
been to make void innumerable acts of State Legislatures 
intended, in times of disastrous financial depression and suf-
fering, to protect the people from the: hardships of a rigid 
enforcement of their contracts, and to pre\'cnt States from 
impairing, by legislatioll, contracts entered into with odler 
parties. The decision lias stood as a great bulwark against 
popular efforts, through State legislation, to a\'oid tIte pay
ment of just debts, and the general repudiation of the rights 
of creditors.1 

The same question recurred in Gr~1'Il v. Diddlt', t where it 
was held that tbe Constitutional prohibition embraced all con
tracts, executed or executory, between private individuals, or a 
State alld individuals, or corporations, or between the States 
t \'es, the Jllain question being t11at a compact be
tween two States was a contract entitled to protection. AIl-

I llr. Justice :l\filler's t\(lttrt!AS, III supra. I S Wheaton, I (I 82l). • 
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other aspect of the same contro\'crsy was considered in the 
case of Sturges \'. CrOi.i.tllliISllli·!d, I in which the power of the 
States to pa.c;s bankrupt laws was exhansth'c1y considered, and 
it was held that a St~lte has full authority to pa.c;s snch a law 
ulltil Congress has acted on the suhject, provided such State 
law docs not impair the obligation of contracts by discharging 
the debtor. 

'rhe particular act, the Constitutionality of which was -
assailed in this casc, was held to be \'oid, inasmu.ch as it 1I0t 

only liberated the person of the debtor, but discharged him from 
all liability for any debt contracted prc\'ious to his discharge 
upon surrender of his property, and was, therefore, llc1d to be 
a law impairing the obligation of contracts within the meaning 
of the Constitutional clausc. At the same time the Chief 
Justice was careful to draw the distinction which exists, and 
has been recognized e\'er siuce, between the obligation of a 
contract and the remedy gh'en by the Legislature, and it was 
held that so long ns the former exists uuimpaired, the latter 
may be modified as the wisdom of the Legislature shall direct. 

In the great case of CohnlS v. /i":t;lirill: the Chief Justice 
had an opportunity of again asserting the supremacy of the 
Federal judiciary o\'cr State Courts under the 25th section of 
the Judicinry Act, and of interpreting the Ele\'clltb Amend
mcnt, Wl1ich bad forbidden suits against a State by citi1.cns of 
~motber State. The Callens had undcrtaken lo sell totten' -
tickets in Virginia, under the authority of an Act of Congress 
cstablisltillg a lottery ill the District of Columbia for national 
purposes. They were indicted under a State statute, making 
the selling of lottery tickets all offence. They were convicted 

'" \\11~tOIl, u: (tSI9). "ll1O l\ldlilhm t', McSt'iIl, IlIid •• 209 (18'9). l~"nll' 
"n 111111 MechAnics' Dank of 1'C:llnllyh'anil1 r. SUlith, 6 WbeAlon, 1';1 (IS:I). 

~6 Wheaton. 26.4 (IS:I). 
1j 
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and fined, and the lower Court was of opiuio'l that they had 
exclush'e jurisdiction of the case. 

In overruling tbe judgment, upon t11e point of jurisdit.·· 
tion, the Chief Justice pointed out that this was not a suit 
against the State of Virginia, but a prosecution by the State 
to which a defence under the laws of the UnitCtt States had 
been set np, and that the writ of crror merely remo\'ed the 
record for the purpose of enabling the supreme tribunal of the 
nation to rt.--cx:ulline the Constitutional question ill\"ol\'cd. H«.· 
impaled the argument of counsel for the State, by reducing 
their propositions to manifest absurdities. 'l'hus be said: 

• 

"They Illllintain th;tt the nation does not llO'.;cs. .. n department cap."l· 

ble of n:",trnining l)Cncc~lbly and by authority of law nny attempts which 
may be mnde by a ll:trt ngainst the k'b~til1l11tC 1)()\\'Cnl of the whole; nud 
that the b"O\'f."rnmcut is n:d11C'Cd to the nltcmath-c of submitting to such 

Iltt~mJ)l" or of r\.~istil1g them b)' forte. They maintain that the Constitu· 
tion of tlle United Stlltes =las pro\'idcd no tribunal for the finnl constnll," 
tion of i4\Clf. or of the laws or trcntit.-s of tbe untion. but that thi. .. power 

l1Iay be cxcrcl!\C."<l in tbe: la.. ... t resort by the Court .. of C\'CI)' State in Ole 
Union. That the Constitution. laws tuul lrC:ltk-s lIIay ff.'C\:i\'C ns mnny 
cofL'.tnactions as there nrc States. nlUi tbnt this is :10t :t mi.-Ichief, or if :t 

mir.chief. is it tcmcdinble.·· 

To these l)ropositions there could be but one answer. He 
sustained the collviction, bo\\'e\'cr, 011 the ground tbat the Act 
of Congrcss did not 'Ultbori1.e a "ialation of the criminal laws 
of tbe State. 

Iu the case of OSOOI'lI \P. Th~ DOIllt: o/IHr lllllltd Slclt.'s' 
the £lc\'ellth Amendment was again fuUy considered, and it was 
held that tIle criterion of a suit against a State was wbether 
t11e State was a party to tbe record, 011 tile ground that if tile 
jurisdiction were held to depend, not UPOll til at plain fact, but 
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upon the supposed or actual interest cf the State in the result 
of the contro\'crsy, no rule was gil'en by the Constitution by 
which that interest could be measun.-d.' 

A case now arose of the l:.rreatcst 1tuportance and of tbe 
most lasting consequences, which g.line<i great celebrity, amI 
detemlincd for tlte first time tIte true constnlctiotl of the 

powers of Congress to regulate commerce among the sc\"eml 
Stales. It is known 'lS (.;iMtJl/S \'. V,l{at'll.: An injunction 

had been granted by Chancellor Kel1t, which was sustained by 
the highcst Appe1Jnte Court in New York, rcstmining Gibbons 
froUl navigating the Hudson Ri\"er by steamboats duly licensed 
for the coasting trade under all act of Congress, 011 the 

ground that he was thereby infringing the exclusi\'e right 
granted by the St.'ltc of New York to Robert l~t1ltol1 and 

Lh'ingston, and by them a5sigm:d to Ogden to ml\'igatc all 
the waters of that State \\'ith \'essel:; mo\'ed by steam. The 
decision of the lower Court rested upon the doctrine that the 
internal commcrce of the State by laud and water remained 
entirely and cxc1usi\"dy within the scope of its original 
authority, and tllat the consting liccnse, \\'hile giving to the 
steamboat an American character for the purpose of re\'enue, 
\\'as not intcnde(l to confer a right of property, or a right of 
n:wigation or commercc. "To-morrow wcek,,' wrote \Virt to a 
friend, "\\'ill come on the gn:ut stea111bo:\t question from New 
York. Emmett and Oakley all one sidc, \\\:L!ill:r and myself 
on tbe other. Comc down and bear it. Emmett's whole soul 
is in the case, and he will strctcb all his powers. Oakley is 
s:lid to be one of the first logicians of the age; as 111uch &L 

Phocioll as Emmett is a ThelIlistocles, a11d \Vehster is as run-

'lI~nry LI .. I) .. "Conlllitulional Dc:\'ClupDlcUl ill ltu: Cailw Stll~ 
• 

u InRuct\C\'tl by Cbh:r JlIIli~ ManWel1." 
'9 Wlu:ttlon. I (I SJ.4). 

, 
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bitious as Cresar. He will not he outdone by any man if it 
is within thc compass of his powcr to a\'oid it. It will be a 
combat worth witnessing:' I 

'rIte proposition contended for was that Congress had ex
clusive authority to regulate commerce in all its forms, on all 
the na\'igable watet's of the United States; their bays, rivers 
and. harbors, withont any monopoly, restraint or interfercnce 
created by State legislation. This the Supreme Conrt sus
tained in an opinion of great length. In constrniug the pO~\'er 
to regulate commcrce, it was held that the tcrm meant, not 
only traffic, but interconrse, aud that it included navigation, 
and the power to regulate commerce was a power to regulate 
na\·igatioll. Commerce among the se"cral States meant cOJU
merce intermingled with the Strttes, and which might pass the 
external boundar\' line of each State and be introduced into 

~ 

the interior. It was admitted that it did not extend to com
merce ,..wllicll was purely internal, carried on between different 
parts of the same Stale, but in the case at bar it W'lS hdd 
that the statute 011 the part of the State was an exercise of 
the power of regulating commen:e among the States which 
had been confided to Congress by the Constitution, and that 
inasmuch as Congress had passed laws authnri:'.ing the licens
ing of \'csscls lor the coasting tmdc, which af!thol'h~cd them 
to navigate all the waters within the jmisc1iction ,f the United 
States capable of being used for that purpost'. \ .:l act was an 
exercise of the power conferred by the clause of the Fcdeml 
Constitution cOllcentlng commerce among the Statc~, and t1lat 
this necessarily excluded the action of the State UpOll the sub
ject, Congress having occupied the field by its own legislation. 

It was a l)()iut left undecided whether the power of Congress 

I Kc.olllll ... ly'li .. !.ire or Wirt." Vol. II, p. 1.1:. 

• 

• 

• 
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to regulate COmJ11el'CC was exclush'e only where exercised, 01' 

whether a State might exercise tliC power ill the absence of Con
gressional action, In the subsequent case of 1-Vi/soll v, fJlttel,'
/1I;'d Creek ,lIars" Co., 1 it was held that in a class of cases local 
in their character, regulations affecting illter..state commerce 
may be enacted by the States in the absence of the exercise 
of that power by Congress, and a State law was llc1t1 valid 
which authorized a dam across a cr~ek navigable from the sea 
within tIle cbb and flow of the tide 011 the ground that it <lid 
not conAict with any art of Congress, It is only recentiy that 
the controvcrsy which has divided the Judges for many yean: 
upon the validity of laws passed by the States as police regn· 
latioJll; and which do 110t amount to regulations of commerce 
has become in any manner fixed or settled.~ 

In I/,.OUII1 v. T"e Slalr of ,J/flI:J'/t1lld,3 the same interesting 
questiol1 arose as to the regulations of foreign commerce: 
whether a State could lawfully require the importer of foreign 
articles to take ont a license from the State hefot'e being per
mitted to sell a bale or package so imported. Said the Chief 

Justice: 

.. There is no diffcrellc~~ in effect betwccn n power to prohibit the 
s,'llc of an article. and n power to prohihit ito; introduction illto the coun· 
tr~·. 'rhe one would be n m:ccs.o;ary conscqucllce of the other, No goods 
would be imported if nOlle could he sold. Xo ul;jt.:l.'~ !)f all~' description 
elm be nccoUlp1i:;hcd by IRying a duty on importation. which may not he 
accomplisbed with C(IUa1 certainty by laying a duty 011 the thing imported 
in the hands of the importer. . •. It is sufficient for the to say 
generally that when tbe importcr blls t;O nct(.'d upon the thillg illlported 

'2 l'ctcrII. 245 (,819). 
~ The l'o!l.scmger COIiol:!I, 7 lIowan', 283 (SS49\: WlIbn511 Rnih\'n~' CQ. t', Ulim,is. 

118 U. S., 557 {1SS6}, l'hlli\ch:lpliill SleAlIIship Co. v. PClIlI!lyh'lUlin, 1:12 C. S., 3:6 
(1SS6). 1:01');0 V. lllc:higRII, 121 V. S. (ISSG) 230. 

it u Wbcatoll, 419 (IS:I;). 
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that it h:ls become illCOfPOnttc(l alld mbu.:d tip with the lIIas .... uf properl)' 
in the cOIUllry, it hn. .. perhaJl:> lost it'! distillclh'c chnrnctcr net :m import, 
nud hns i)l'COlIlc subject to the t:ll(.ing power of thc StlltC: hut whil": re, 
maining the property of the importer in hi:> w:lrehouS<! in the originnl 
fOl1l1 or p:lC:k:agc in which il w:as imported, n tax upon it is too plainly 
n duty Oil imllOrts to c...capc the prohibition iu lhe Constitution:' I 

In the case of Crt1~it \', Tnt' SItIIi' tJj ,"issm,,.;' the Consti
tutional prohibition addressed to tbe States in relation to the 
('mission of bilts of credit was fully considered, An act of 

that State ~stab1ishing 10011 offices and authorizing the issue 
of certificates of stock was declared \'oid, 'rhe Chief Justice 
showed that the certificates of stock, which were signed hy 
the auditor and treasnrer of the State, to be issued bv t11em 

• 

to the amollnt of bundreds of thousands of dollars, of denom-
inations 110t exceeding ten dollars nor less than fifty cents, 
}>llrpox;ting on their face to be receivable at the Treasury, or 
;It any 10:111 office of the State of Missouri, in discharge of 
taxes or debts due to the State, were undoubtedly intended to 
perform the same office as Bills of Credit, 

.. Had the)' been tcnncd Hills or Credit," l'.1id he. II illl"tc:td or ccr· 
tificntcs, nothing would hn\'c I)(.'CII wRuting to hring them within the 
prohibitory words of thl! Constituf.ion, Aud C:ln lhis mnke :111)' renl <lif· 
fl-rcncc? III lhe proposition to he mnintnlncd thnt the Constitution menut ' 
to I,robibit n:Ull(.'!4 nnd not things? That n \'cry importnnl nct, big with 
great nnd nlinOll'i mischief, wh:ch is cxpres.'Ily l)rohibitlod hy word~ most 
npproprintc for ito; description may be pcrformc(l h)' the snh:'litulion of " 
SlaUle? 'fhat the COllstitution in Olle of its most importnut pro\'isi()IIS 
rna)' he openly c\'n<k-d b)' gh'ing a lIew name to nil old thing? We 
(~llllr.l tllillt. ~,," 

I Cuml)!lre the J.it'('lIlIC CIUIC,'$, S HO",IlnJ, m (I~i), IlIIti I,d~y ;', Ullr.lin, I,n 
t'. S., 1(,,,) oS<Jo) . 

1 '" I'l'h:r", .1 m (1l-i.l0). 
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'rhis case was dccided by a dh'idcd Court, Justices John
son, Thompson and Mc1..can dissenting. 

The precise question ;\gain arose, four years later, in the 

case of I~J'nu' v. Slak (~f Afissollri,' in which this decision was 
re\'iewcd and confirmed.: 

By this time it was quite apparent that the energy of 
the Court in upholding the pro\'isions of the Constitution, in 
expounding its langnage, in applying its principles, and in 
vindicating its supremacy, ha<1 huiit up a national system of 
jurisprudenc!.! upon foundations so broad amI deep that little 
else tban J'c\'olution could shake it. ., The importance of that 
Court.," wfote \Villiam \Virt. as Attorney-Gencml to Presi· 
dent Monroe, "ill tbe administration of the Federal Govern
ment, begins to he gcncrally understood and acknowledged. 
'rhe local irritations at some of their decisions in partkular 
quarters (as in Virginia and Kentucky for inst:mcc) nre 
greatly o\'crbalnm:cd by the general approbation with which 

those same decisions lla\'c been received througbout the Union. 
If there nrc a few exaspcrnte<l portions of our people who 
woultl be for narrowing the sphcrl! of action of that Court 
and subduing its energies to gr:ltify }>opular clamor. there is 
a f.1,l' greater number of OUT countrymen who would wish to 
~c(,~ it in t11e free and indcpcnclcnt cxercise of its Constitu
tiunal powers as the hest means of pn::;I.'j'\'j :lg the Coustitu
lion itself. . . . It is now seen on every h:mc1, that the 
functions to be performed hy tlse Supreme Court of the United 

1; l·clt'l'l'. 40 (181"). 

1 l'b"M! (':toleS, "s will 1~ ,.\:'tll hCfCllfh:f. ronnic\ with lhnt (If IIrir<w :', 'rlle U:ml; 
.. ( th~' CUIIIIlltlIlW('"llllb of Kl:lltnek~'. II "t'tcl'l', :lSi I I S.;; I. 011(' "f the c:tf~it.'\It C(lI\~ti. 

l\lliollnl ClIk'fl dl.'Chl~1 hy Chief j\l",tI~ Tnll",-. ill which it \\,M heM tbnt nil :I'"t 

illCUfllOl'IllllIJ{ the: IliIllk of 11a~ Cc)lIlJIIOII~t'l\llh of I'cI1UII:I;,.· ,"';Ill; :t COlllllitllljrm:tl 

c:lCC'rciM" or P'Ju'cr by tll'" Slnh~, IUIt! llull the' IInt~'1O i .... \lC'.1 t.r tlll: U:alll:. Wt'fI: .lIn 
I,mil «.If c~dit wiU,11I lh~ IIIt-Aui .. " uf thC' C()IIl'litmiou. 
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Stales arc among the most difficult and perilous which arc to 

be performed under the Constitution, They demand the 
loftiest nmgc of talcnts and leamiug and :'l sort of Roman 

purity and firmness, "hc questions which come before them 

frc:."qucntly im'ol\'c the fate of the Constitution. the happiness 

of the whole ualioll. and c\'en its peac'! as it concenls other 

1I:ltions." I 

Funr :rears later the \'cncrnblc Charles Carroll, of C:lr~ 
• 

ro11ton, the last sun'ivol" of the Signers of the Declaration of 

Independcnce, and then upon the verge of the gnn'c, wrote to 

Judge Peters: .. I consider the Supreme Cuurt of the United 

Slat(~S as the strongest guardian of the powers of Congress 
:md the rigllts of the people. As long as that Court is com· 
posed of IC:lmcd, upright and intrepid judges, the Union will 
be prcsen'ed, and the administration of justice will he safe in 

this extended and extending empire,":: Although some of the 

school (ff Jefferson might feel apprehensive of results, whell 
viewing the strides of the l1ati(lll towards power, yet thel"e 

was no rC:lI canse for alarm, C\'cn on t1le part of those most 
IJPposcd to consolidation, for in the ca.sc of the Prm'idn/((' 

/lillI/.' \', lJil"i~~,.<J the just powers of the Slates were carefully 

gU:lrded. It was held that a law of Rhode Ishmd imp()~;ug 

a tux upon:\ hank chartered hy that State was valid, it heing 

:m exercise of so\'ereignty with which the I:cdcrnl COIIStitu
tion did not interfere. 

'I'he bank had been chartered in 1791, and in .822 the 

l.egislature hud passed :\11 act imposing a duty on lice11sed 

• \\'irt '0 lJonf()l.', ll3Y S. IS,J. K~IIJ1~ly'li 'f r,lfe' of Wirt," Vol. II, p. IJ.I. 
t Lt-Ut'r or Clllul~ C#mlll, ,,( CArrl;.llIol1. 10 If-.m. l(irh!lfll I'd"r~ IV. S. DllIlrkl 

Ju.l~C! nl J'hillitlc:I,~hh,) 25th June, .S:l1. "npt\t,H .. h~l. in SIQ'/o$('~il,\n uf \h~ m1otori(101 
~it'l" flf 1·lllln~yh·lIl1h.. I'ct~r'l>' J·lIJICB. 

'" ,'C'\C'rli. 5'" pS.;o) . 



persons and others, and hodies corporate within the Statl', 
The Bank resisted the payment of the tax on the gronnd 
that this act was rcpugnant to the Constitution of the United 
States, inasmuch as it impaired the obligation of the contract 
created by the charter, It was allcged that the cases of 
Fktdll'r \', I~'d.·, and of 7hut"I'.~ (if Dartm()lItlt CO//(I[(' ", 

If ilod",tlrd, had established the principle that a lcgislati\'c 
gmllt to a corporation was a contract within the meaning of 
the Constit.ution, and that the cases of :l/'CII//(}(1t \', .llar,.-, 

IfllltI, and lVnl()l1 \', Ci~J' oj (h(trk~/olI, had decided that the 
power of imposing a tax upon a corporation iu\'oh'cd the 
power of destroying it. The act complained of was therefore 
contrary to the Constitutional prohibition, 

~rhe Chief Justice, howe\,er, in a \'~I'Y closely reaso11ed 
, 

opinion, draws the distinction between the action of a Stall' 

operating upon ils own creatures. and the actio11 of a Statc 
coming in cOllRict with a Constitutional1aw of Congress. Con
ceding that the charler of sllch a corporation was a contract, 
it was clear that the charter contained no ~tipu1ation exempt
in~r the bank from taxation. The power of taxation was one 

, . 
of \'ital importance. It was an incident of so\'ereignty esse11-
tial to the existence of the State go\'ennllent and the rclin~ 
quishmcnt of such a power. could nc\'cr be presumed. It 
might be exercised, therefore, in Hll C:l!'l'S Ly a State unles~ 
it conRictcd with nn Act of Congress, the supremacy of which 
was always to be recognized. 'rltc sovereignty of a Stale ex
lends to e\'erything which exists by its own authority, or is 
introdnct.<d by its own action, although it does not extcnd to 
those means which arc cmployed by Congress to carry into 
execntion powers conferred upon that body by the people of 

, 

the United States, 'rhe act was, t11erefore, Iteld to be Con-
stitutional ancl \·alid. 
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Another instance of carefnl guardianship of the rights of 
the States is to be found in lIarroll \', Tilt' 1II(1)·tJI· of lIall': 
mort',' where it was held that the pro\'isioll in the Fifth Amend
ment to the Constitution that prh'ate property 511all not be 
taken for public use without just compensation, was a re
striction llpon the power of Congress alone, m1Cl 110t upon the 
States. It was S11OWI1 by a simple but conclnsive argulUent 
that each State was independent within its own sphere and 
free from the power of the United States. 

In the case of (~l[d('I/' ". SaJlJldf'rs'1. the Chief Justice for 
the first time found himself in a minority upon a question 
of Constitutional law, and was obliged to dissent from the 
opinion of th~ Court, and in this was supported by the views 
flf Duvall :md Story, The question raised involved another 
phase of that which had arisen ill SIIII:tr('s Y. Croi.('11lilsllidd, 

the majority of the Court holding that the municipal law in 
force whcn a contract is made is part of the contract itself, 
and that if such a law provides for the discharge of the con
tmct upon prescribed conditions, its enforcement upon those 
conditions docs 110t impair the obligation of the contract of 
which that law itself was a part. 

The dissenting judgcs maint:.lil1cJ that, llOWe\'Cr an exist
ing law may act upon contracts when the), comc to be en M 

f,)rced, it docs not enter into them as part of the original 
agreement, and that an illsoh'cnl law which released the 
debtor upon cl)nditiolls 110t in effect agreed to by the parties 
thcmsch'es, wheth(~r operating upon past or futnre contracts, 
impaired thcir obligation. But it was also held by a divided 
Court, Marshall cOllclirriug, that the State law, if a palt of 
the contmct, was 5\\<:11 ouly as hetween citizens of that State, 
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and since the creditor in this case was a citi7.Cll of Louisiana. 
he was not bouud by the New York illsoh'ent 1,\\\" and the 
debtor was not discharged, 

'l'hese docttines were again recognised in B(1)'/t.' \" 7.a(/l

ani',1 in which the Chief Justice declared that inasmuch as 
they had been established by a majority of the Court they 
must be \'jewed as well-settled law. 

A case now arose, closely connected with one of the most 
romantic and cventful chapters in th!! history of the nation. 
'rhe controversy between the State of Georgia and the Chero
kee tribe of Indians is memorable for its excitements, its influ
ence upon the feelings of a large section of the Union, and 
ti)r thc cxtmordinary proceedings to which it gave risc. It 
marks a distinct stage of the process by which, one after 
another, the tribes of aborigines havc melted away before a 
ci\'i1izatjon which iuedtably extinguishes whate\'er it cm11l0l 
absorb. \Vc call deal only with the legal aspect of the casc.~ 
A motion was made ill the Supreme COllrt for an exercise of 
its original jurisdiction to restrain by injunction the execu
tion of cCl'tain laws of the State of Georgia, in the territory 
(If thc Cherokee nation, the tribe claiming that they Imd the 
right to proceed as a foreign State, uuder the Constitutional 
provision which ga\'e to the Conrt cxclnsh'c jurisdiction 
in controvcrsies in ",hic1l a State, or the citizens thereof, and 
a foreign State, citi7.ens or subjects thereof, were parties. AI· 
though the anger of the American people was kindled in 
behalf of the unfortunate Indians, whose clear and undeniable 
rightc; had been wrested from them by the State withont ref
erence to the obligations owc!d to them by the Go\'enllllent of 
the United States, under the Treaty of Hopewell, yet it was 

'6 l'clcrs, 3~S (.83:1), 
1 Chcl'Ohc !l:alioll :', 'rile Slllle Qf Gcorgia. $ 1'I.'lcr.l, I (1l:)31), 
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held that., though no case cOl11cl be presented to the Court 
hetter calculated to excite their sympathies, yet the Courl 
had 110 jurisdiction of the cause, iU3smuch as the Cherokee 
nation was not a foreign State ill the sense in which that 
term was used in the Constitution. 

'rhe Chief Justice showed, from the lnnguage of the Con
stitution, from the habits and usages of tIle Indians, from 
their relations to the wbites, and their appeal to the toma
h:lWk instead of courts of justice, that the statesmen who 
formed the Constitution could not ha\'c meant to designate 
them by the term jort'(trll SIll/t'. Besides this they were as 
clcady contradistinguished by a name, appropriate to thelll
sch'es, from foreign nations, as from the se\'crnl States com
posing the Union. In addition, the interposition of the Conrt 
would 5.'\\'or too mucb of the exercise of political power to be 
within the proper pro\'ince of the judiciary. In these views 
Justices Johnson and Baldwin concurred, each in separate 
opinions, in which it was declared that neither politics nor 
philanthropy should C\'cr impel the Court to assume snch a 
judicial power, full of awful responsibilities. A powerful dis
senting opinion, conclured in by Mr. Justice Story, wa!; delivered 
by Mr. Justice Thompson. It is understood that the opinion of 
Chancellor Kent, in f.·wor of the juri!;diclion, had been ob
tained by counsel before the bill in equity was filed, and 
an effort was made, with what success is not known, to 
obtain from Chief J l1stice Marsball, in a<h'ance, his impres
sions in regard to tbe political c1mrncter of the tribe.' 

, 

The subject at last became u matter of loyalty or disloy-
alty to tbe administration of President Jackson, whicb favorecl 
tbe I'Cmoval of the Il1dinns, and "a c110rd of iusnnity to 

'Sci: 1.q:U~r or Willhull Win to In.lgt> Cllrr. JUllto 21, 1$)0, Kc:nnt'c1y'lI .. tire or 
. Win:' \'01. II. PI)' :5;. :~i, J6." .. 
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many." The 1110St intemperate abuse was showered upon the 

counsel for the Indians, \ViIliam \Virt and John Sergeant. 
who reappeared, undaunted and ardent, in the case of l1f1l'c,'s
la v. G('(}I:lJia,' in which it was heM that a law of the State of 
Georgia, under which a missionary had been convicted of t.he 

• 

crime of preaching to the Illdhms, and residing among them 
withoat a license frotU the governor, was lU1Collstitntional and 

void. 

"The treaties :111(1 laws of the! United States." s,'lid the Chief Justkc • 
.. ct.lntemplatc thc [ndian 'l'erritory lL'i completely liCparatctl frl)ln that of 
the Htnte, alld llrO\'ide that :111 intcrcour:->e with them shall he carried 
on exc1ush'cly by the GO\'Cnllllcnt of the Union." . . , "'fhc Chero· 
kee :\ation is n distinct community, occupying its OWII territory with 
hO\llldaries accurately described, ill which the laws of Georgia call hn\'c 
no forcc, and iu which the citizens of Gcorgia have IlO riv;ht to enter but 
with thc ns...;cnt of the Cherokees thcmscl\'cz.;, or in conform}'" with trcnti!!s • 

or the acts of Congress. The whole intercourse bct\w.'cn the Ullitl'tl 
Statl'S and this nation is, by our Constitution nntI l:1w, \'cstcd in the 
GO\'CnlUlent of the United States, 'rite act of the State of Georgia 
under wbich the plaintiff in error was pro$l'Cutc .. d is. collscq\lcntl~'. \'oid 
"lid the judgment n nullity." 

The State of Gcorgia treated this decision with dcfi~U1('e, 

The missionary was still imprisoncd in the penitentiary 
doomed to hard labor, thc Governor declaring that he would 
rather bang him than liberate him uuder tlle mandate of the 
Supreme Court, Thc Federal Go\,enullcnt gm'e no hope uf 
interfering in the cotltro\'!!rsy. On the contrary Jackson is re
ported to ha\'c said: II John Marshall has made thc decision, 
now let him execute it." At the end of eighteen months, 
11Owe\,er, cooler judgment and more moderate couusels pre
\'ailed; the contest ltad grown hopeless to tIte weaker party, 
and the prisoner was released.:!: 

16 I'clcf!!, SIS \ IS3:). I !:icc Kt'lIl1c:tly'S .. Life or Wirl," \'01. II, r- 323. 

• 
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\Vithin a short time tbe Court had occasion, in the case 
of Till' Slalt: (1 . \~"l' Jasr)· ", The SIll/{' of .I\"t·w YQr.{~, I to 

consider the method of procedure ill the exercise of original 
jurisdiction in suits between States. Congress had passed 110 

act for the special purpose of prescribing the mode in which 

suits should be conductcd, and as has been seen,' Mr. Justice 
Iredell in his remarkable disseuting opinion ill Chisholm v. 
Th(' Slerk (1 C,·tJI:g-lfl had contended that au Act of Congress 

was necessary to enable the Court to exercise its jurisdiction, 

but after a careful re"iew of all the carl\' cases ill which 
• 

States had been mad~ defendants, and the 11lles respecting 
process, the Chief Justice annonnced that it had been settled, 
on great deliberation, tbat the jurisdiction migllt be exercised 
under the authority conferred by the Constitution. An order 

was therefore made, tlte complainant lla\'ing obscn'cd the rule 

as to the sen'icc of process 011 the GO"cmor and Attomey
General of the defendant State, t11at the cause might proceed 
(·.r parle, and be prepared for a fiual hearing. 

In the case of TVlllsolI d al. \". il/rur/" d lI.r .• 3 it was 

held that the Supreme Court had no right to pronouuce an 
act of a Stnte Legislature ,"oid as contrary to the Constitu
tion from th~ mer~ f.'lct that it divested rigllts which lmd 

\'estcd antecedently. Retrospecti\'e laws were not forbidden. 
The Constitutional prol1ibition was confined to ('.t' posl fa(/o 
laws, and it bad been d~terlUined tllat this phmsc applied 

solely to penal and criminal laws. 
\\,ith this casc, thc rc"iew of the decisions of the Conrt 

upon Constitutional qnestions during the time of Chief Justice 
:Marshall is completed. The principles whieh go\'cnlcd the 
Court, during thal .imc, in iuterpreting the Constitution, were 

's I'del'll, :S", (1831). 

J S l'ctc:11I, SS (I S J4), 

.. 
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wen expressed in the case of the llllllcd Slt1k.~ Rallk v, nt" 
"·rflll.r,1 wlterc it is said: 

"The Constitution nml the Inw nrc to be cxpo\\:1dcd without lc:lIlill~ 
one wny or the other, nccording to thonc general principles which usunlly 
go\'ern in thc construction of (umh-Hne.mtnl In\\"5,··· 

And ill o..l!nm \', S.71111«l"n,2 where it is dcc1ared.-

.. That tbe intention of the instrumeut must l>n!\'nil; that this intcn
tion must be collcctetl from ito; words; that it .. words nrc to he under
slOOtI in thnl scnsc in Wl1icb they nre genernlly used by those for whom 

• 

the instrument wns intendt'tl; thnt its }lro\'ision~ are neither to be re· 
stricted into insignificancc, nor extel1lle<1 to ohjccts not comprehcndetl in 
them nor C'>ntelllplnte<l by its frnmers." 

The nllc is stated in anotber form in Gibbolls v. Ogdl'l/ 1 

by tllc Chief Justice: 

.. Thc enlightened pntriots who frnmcd our Constitution nnd the 
Ix"Oplc who adopted it must be understood to b3\'C employed words in 
their natural sense, nnd to b:we intendett \\'hnt the)' snill. , , , We know 
of no rule of construing the extent of such powers other thnn is gi\'Cn 
by the 1:mguagc of the instrument which confers thcm, tnken in councc, 
tion with the purposes for which they wcre conferred .. , , What do gen· 
tlemen meau by a strict coru:truction? If the)' contenll only against thot 
enlarged construction whic~. wou1<\ extcl1<l wonts bc\'ond their t13tural '. , 
and ob\'ious import, We.' might question the nppticntion or the tcnn. but 
should not COnlrO\'crt the principle, If the), couteml for tbnt narrow 
COJ1stntction which. in support of some theory not to be found in the 
Constitution. wou1<1 deilY to the gO\'CnUllcnt those powers which tbe 
words of the graut. as usually understood, import, nnel which nre con, 
~istent with the genernl \iews anti objl':'t..<; of the instrument; for thnt 
narrow construction which would cripple the go\'cnunenl, nnd rendcr it 
unequal to the objCCL'I for which it is <lcclnred to be instituted, nnd to 

• 

's Crnut:lI. 6: (1809), t 1% \\'hr.atoll, 213 (IS:7), 
'9 Wtll'lItOIl, I (18%4), 
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which the powers gh'cn. :t... fairly IInclcrstoocl. ttnder it competent. then 
we c:mnol percel\'c the llroprict)' of this strict construction, lIor adopt it 
as the rule by which the Constitution is to he expounded," 

Such were thc principles of constnlction applied during 

a period of thirty·fonr years. There was no \'iolent etTurt to 

stretch or straill the laugnage of the Constitution, or lU:lke a 
cloak of the contents to co\'er usurpations of power. But all 
attempts to strangle tlte instrument itself, or impede the f:lir 

exercise of its delc&ratiolls of authority, were promptly cnlsbcd. 
A steady, bllt scarcely iloti~lble npplication of a liberal and 

cnligl1tencd "iew, long continued, WroUgllt man'cIs. "Stronger 

than lie who makes the laws is he who can constnae them 

for a long time." As was finely said in Osbonl \'. TnI' Ball!.' 
of In.. VI/itt-a Slalrs: "The judicial dep:lrt1l1Cllt has no wi11 
in any case. Judicial power is never exercised for the pur
pose of gh'iug effcct to the will of the judge, but always for 

the purpose of giving effect to the will of the Jaw," And as 

it was the purpose of the people of lite United States, in 
ordaining and establishing the Constitution for the gO\'eMl

mellt of themselves and their posterity, tlHlt the nation should 

be supreme, all impregnable wall of p ents was built 

up by slow degrees, which proved to be the bulwark and 

safety of the nation, when, iu after years, the integrity of the 
Union was assailed by the anned lebrions of Secession, 

During the period covered by the decisions which llavC 

been reviewed, deatl1 invadt-d the precincts of the Court and 

struck dOWJl severnl of the Associate Justices. The first victim 

of the insatiate archer was l\lr. Justice Lh'ingston. who 11ad 

held his pla~e for se\'entecll years since 1806. His successor 

was Smith Tholllpson, of New York, who was commissioned 

ill tile recess, September I t and rct"OJluuissioned, Oil confinna-
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lion by the Senate, December 8, 1823. At this time he W:15 

sen-jng as &'crdary of the Z\:\\')\ under ~Ionrm ... and prior tu 

that time had held fnr fiJllrtccn years. in the Supr\,"!Uc Cuurt 
of New York, a place at the side (If Chid Justice. aCh:rwnrds 
Ch:mcclJor Kent, with Spencer and Tompkins, as. As~odatt.·:;. 

and hnc1 distinguished himself at a time when that tribullal 
might. claim in point of talent and lc:m,ing to rank with :lUy 

State Judiciary in the Uninn, He was bum. accOI'ding tu 

SC)IllC authorities, in Amenia. Xcw York. in the year lj6i, amI. 
according to others, at Stanford. in Duchess Couuty, "POll 
J:muary Ii, li68, He rc~cci\"ed a common school educatiun. 
and subsequently went to Princeton. graduating in his t\\"cn~ 

ticth year, in I7SS. He entered iUlIl1cdintely upon the slmty 
of the In\\' under Kent. supporting himself in the meantime 
by teaching school at Poughkeepsie, was admitted to the Bar 
in 1792, and began to practice at Troy. Pursuing his \"oca~ 

lion with diligencc, at the end of six ycnrs he became inteT

(!sted in politics and was sent to the State Legislaturc, ser\'ing 

also ru; a delegate to the State Constitutional Convention. and 
as aHorne\' filr the middle district of New York. In I So r .-
GO\·Cnlor Clinton appointed him an Associate Justice of the 
Supreme Court of the State. and in 1814 Kent luwing become 
Chancellor, 'fholJ1J>son became Chief Justice, He was ('a11("(1 
hr President Monroe, «1t1r ~'(,:l!"c.: btcr. to the po:;ition of 
Secretary of the Nm'y. Prior to this he had declined the 
~Iayornlty of New York City. In 7823 he became the suc
cessor of the lamented I..idng:;ton in the highest court in the 

Union. 
His acceptance of the latter place was not immediate, aud 

there is evidellce to SIlO\\' that he felt cal1ed upon to decline 
it. I,,, the meantime the Presidcnt wn..c; urged hy his Auomcy~ 
Gelleral, \Villiam \Virt, to disrcgard political considerations 

IS 

• 
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nUll cUllfcr the appointment upon James Ko,:nt. Thompson's 
subscquent dctt.:nninathm prevented the associatk;! nz one uj 

the most illustrious n.un~s in American juri~l';"" ;,:11~': with tht..' 
history of her highl":st tribunal. He held li\,:> l>h co: ~l!lti1 his 
death in 1KU. 

Hi~ character as a Judge is best dcscrillCJ b:;: his assu

ciah', :\1 r. Justice Nelsou, at the meeting of the Cumt held 
upou the occasion of his death. "From the timc of his 
nppointll1cnt to the Supreme Bench. he lahoriously fulfiUcc1 all 
the obligations of hi~ dC\'alcd station, \\'hicl~, it is no exagge
ration to say, he m\1st.ratc:d ::mcl adomed, distinguished as ht: 
W;\S for cverything that C~U1 gh'e a title to rc\·crcncc. Of the 
assiduity, the patience, the energy and singleness of purpose 
with wbich he discharged his arduous official dUlies, his judi
cial associates made full acknowledgments i whilst of his 
genius. his attainments and his intellectual \'igor, the recorded 
judgments of the Court during tbe Wll0Ic term of his sen'icc 
furnish permanent attestation. " Yale and Princeton in I S~4. 

llnd Han'ard ill IS35, conferrc(l upon him the degree uf LL.D. 
He was interested in many benc\'olent enterprises, and at his 
<lenth was tIle oldest Vice-President of the Americnll Bible 
Society. 

In February, 1826, Mr. Justice Todd succumbed to long 
contiuued illness, expressing a desire before his death t11at his 
pl3cc should be filled by Robert Trimble, then United SL'llcs 
District Judge in the District of Kentucky. His preference 
and that of the President coincided, mel J uclgc Trimble was 
~ommissioncd an Associate Justice of the Supreme Court on 
the 9th of May, 1826. He was hom in Augnsta County, Vir
ginia, in 17i7, and was the son of \Villiam Trimble, one of the 
earliest settlers in Kentucky, a mall of bold, firm and enter
prising c1mracter, W110 encountered the dangers and 113rdships 

,. 
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of II. new settlement. Young Trimble, at tllf.! age of three 
years, ficcompanicd llis fittlter at the time of his ('mig-ration, 
and the early years of his life were devoted to agriculture. 
He was called Up011 to take part in mO\'cmcnts against Indian 
inv:\sion, and distinguished himself by the display of courage 

and sagacity. 
He had a powerful mind, de\'eloped by self.training, Wllich 

prompted him to secure all education which would fit him for 
higher duties. By teaching an English school he procured 
the means of entering Bourbon Academy, and ~tfter\\'ards be
callle a student in the Kentucky Academy, in \Voodford 
County, where he completed his classical course. He then 
studied law, and in 1800 began its practice at Paris, i11 Bour
bon County, where be married. In 1802 he was elected to 
the Honse of Represelltath'es, but declined a re-election ill the 
follo\\'ing year, preferring to dc\'ote himself to his profession. 
In t80i he became a Judge of the Supreme Court of Ken
tncky, a position which he filled with increasing reputation. 
"b1'ce years afterwards he relinquished the office, to return to 
tht:. Bar, and in 18\0 refused a commission as Chief Justice 
of the State. He 'declined the same office in 1813, and COll

tinued to distingui.sh himself at the bar u11til lSIi, when he 
r~cci\'ed the appointment of District Judge of the United States 
for the District of Kentucky. He was a man leamed in the 
law, just and discriminating in judicial in\'f~sti~ation, and his 
decisions are characterized by great legal accuracy, research 
and perspicuity, and by a large and liberal equity. He was 
clear and comprehellsh'e ill his statements, and illustrated and 
en riched I1is discllssions by abundant legal learning. His 
period of service in tIte Supreme Court was short, as in less 
thrLll two years llc was remo\'ec1 by death. Of him it has been 
said that perhaps 110 Associate Justice of the Supreme Court 
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of the Pnited States occupying the position for so short a 
time, placed the result of his labor in so conspicuous a form. 
In .11(}JI~!!ml/(·IJ· \', IkrIlQIIl!t'': I he defined a I~cdcral question, 
declaring also that the party must claim the right under the 
Constitution for himself, In .Jlal/o;tJ \', llti,dt' ~ he asserted 

the right of a United States Court to retain jurisdiction of a 
eause on an injullction hill as between the parties before it, 
until t:he plaintiff.':i could litigate their controvcrsy with other 
parties in another tribunal, whereupon the 'Cllited States Court 
would proceed with its adjudication. And in Ullilrd Slalt's \', 
.YicflO!, he settled the rights of surcties upon official bonds as 
against the United States, 3 

The place \'aeated through Trimble's death was filled by 
the appointment of John 1'lcLeau: of Ohio, Wl10 was (;ommis
sioned upon tl1e ith of ~[arch, 1829, Although his genius 
was 110t brilliant, yet his talents were great, and his mind 
was able to comprehend the largest suhject and did 111)t shrink 
from t1le miuutest analysis, He was eminently practical, c\'cr 
?calous in the pursuit of truth, and bis faculties were so well 
ordered that he could always utili?c and control his ideas. 
He was born in Morris County, New Jersey, ~Iarc1t lIt liSS, 
and at thc early age of four years was taken by llis filther 
to ~Iorganto\\,ll, Virginia, and afterwards to Nicholas\'i1le, 
Kentucky, from which the family remo\'ed~ in 1;99, to Ohio, 
where they settled in ,rarre1l County, clearing their farm by 
their 0\\,11 lahor. His early education was slight, but at the 
age of sixteen years be studied uuder a pri\'alc tutor. At 
this time his ambition to study law was aroused, a11<1 he ell-

I J2 WIII~ntoll, 1:9 (1827), t t: WIII:ntol1, 193 (IS:;), 

Sec ;11\ n.hllirnbte hio~rnJll\icnl sketd, 11n:fix~1 \0 ttlC l~il'1'l \',,'mllc (If tbe 
In.it!xl',t m~l.'lit of tbe t'llitcol St.nh::!I SuprelllCl Court R,l.'port!I, llUhlh.ht.'d lIy the 

J.~'WYl'r:s' Co operllti'o '! l'lIhlisbing Co, 
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gaged as a deputy in the Clerk's office iu Cincinnati, It'qiu
taining hisuself in this mal11ler wbile pursuing his legal 
studies under Arthur St, Clair. In 1807 he was admitted to 
the Bar, beginning practice at LebanoIl, and in 1812 was sent 
to Congress, defea~l1g tWD opposing candidates. In political 
principles be adhered to the Democratic Party, was an ardent 
supporter of the war, and of PI"csident Madison's administra
tion. During his Congressional term he became the author 
of the Jaw to indemni(y individuals for property lost in the 
public service, and introduced resolutions of inquiry Into the 
expediency of pensions for widows of officers and soldiers wbo 
fell in the service of t'.teir country. In 1814 he was re-elected 
by a unanimous vote, a rare distinction; and in tIle following 

• 

year declined a nomination to the Senate of the United States. 
Shortly afte.r this he was cltosen by the Legislature to dIe 
positiou of Judge of the State Supreme Court, and to accept 
this l>ositiol1 resigUcd 11i5 seat iu Congress at tbe close of the 
session of 1816. His judicial career was by the abil
ity and eloquence of his cllarges to grand juries, and tlte 
vigor and c1eanless of his opinions. In 1822 President Mon
roe appointed 11im a Commissioner of t1le General Land Office, 
and by efficiency and diligence he introduced order and econ
omy into that department. In the following yenr lIe was ap
pointed Postmaster-General, aud continued to hold the saUle 
place un{{er John Quincy Adams. \VhCll General Jacksun 

• 

became President he expressed a ,,,ish to retain him in this 
position, but as McLeall differed with him tJte qu~stion of 
'official appointments and and had little or no sym-
pathy with the spoils . he refused the portfolir-. He was 

• • 

then off~.red successively the officI'S of the War and the Navy 
Departments, bGt11 of wldch he declined, but finally accepted 
the appointment of J uslice of the Snpreme Court of the United 
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States, as more in accord with his tastes and talents, and , 

entered upon its duties during the Jannal'y Tejm of 1830. 
His term of judicial service continued until 1861. He is 

best known to the country as one of the dissenting judges 
ill the Dred Scott case, but his opinions are well and fa\'o:-
ably known to the profession for their cleanlcss and vigor 
of expression. Although not in entire harmony upon the 
questions raised in the Passenger aud License cases with the 
majority of his brethren, yet his views are expressed with 
uncolumon and ~rsuasive force. His sentiments npon tlle 
question of slavery were' in eliett that it llad its origin merely 
in puwer, and was against l1gbt, and was sustained in this 
c-oun.try by local law only. He became identified in 
with the party· opposed to its extcM-ion, and his name came 
before the Free Soil Convention at Buffalo in 1848 as a can .. 
didate for the Presidency. In the Republican Nlltional Con
vention held in Philade1phia in 1856 he received, for the same 
nomination, 196 votes against 359 for John C. Fremont, and 

, . " 

itt 1860, at the Republican Convention' in Chicago, he re-
ceived several votes. Harvard University upon him 
iu 1839 the of I Joctor of Laws. He pnblished two 

•• 

volumes of Reports of his decisions at Circuit, and pronounced 
, 

, . . 
an eulogy upon James tn 1831.. He W'aS a man of 
commanding appearance, of fine ant1 noble presence, gentle 
nndcourteous in manner, and afFectionp,te in his intercOurse 

• 

with the members of the Bar. He died. at the age of seventy-
six, much beloved and· respected. , His devotion ~9 dui~" was . .' . 
marked. or bim Chief Justice' Taney said: "He· held a seat 
on this bench forinore than thirty and 'uritil the last 

. ' 

two years of his life, when his health began to fail, 'vas' 
, ' , . 

• .. l1C!ver absent from his . here for a single day. The ~= 

, , 

~" ' . 
ports arc tbe recorded evidence of a mind 61 JII, frank and 
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vigorous and full of the subject before him. H~ displayed in 
the office of Postmaster-Geueral administrative talent l1Urdly 

• 

ever surpassed, with a fii mness of character and uprightness 
of purpose never questioned." 

Mr. Justice \Vasbillgton died upon the 26th of November, 
1829, and his vacant place was conferred upon Henry Bald· 
win of Pennsylvania, who was commissiolled on the 6th of 
January, 1830' Bal(lwin, w110 was a man of extraordinary 
intellectual power, \VIas a native of New Haven, Connecticut, 
wbere he was born /.)n the 14th of January, liSo. He was a 
graduate of Yale College, stu~ed law, and ~moved ,to Pitts
burgh, and tbence to Meadville, in Crawford COUllty, Pennsyl
vania. His rise at the bar was rapid. He acquired early a 
position of eminent distinction, \\'hich he never lost, due to 
strong reasoning powers, retentive memory, and profound and 
varied knowledge. His were characterized by siu
gular of illustmtion of authority; his language was 
fiuent, ardent and eloquent. After several years of successful 
practice, and a career of activity in politics, be was sent to 
Congress in 1817, a member of that body nntil 
1822. In 1819 he acted as the Chainnan of the Standing 
Committee on Man and distinguished as an 
~dvocate of the encouragement of American ; he 
was one of the small minority of the delegation froln Penn
sylvania wIto s1!stained, on its final passage, the bill for the 

,admission of Missouri into the Union. So high were his pro
. . fessional attainments, and :JO great was the legal ability dis-

• 

played in his Congressional , and such the, 'tcputation 
· he had acquired for superior talents and atensive"infonuation 

-
and learning, that he was selected by PI'esident Jackson as 

• 

an Associate Justice of the Supreme Court. Upon the bench 
. '. 

he soon attf'dcted to himself the attentiau of the Bar anla. the 

• 

• 
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country by c11allenging the Constitutional views of Chief Jus
tice Marshall and Mr. Justice Story. He construed the Con~ 
stitution as the graut of thl! people of the several States, and 
not as the grant of the people of the United States iu the 
aggregate, and' constantly dissented from the judgments of 
his associates, particularly npon questions iuvolving the Con
stitutionality of State laws alleged to impair tl1(: (I,bligrttioll 
of contl'acts. He was one of the dissenting Judges in Craig 
\". ilfi'ssOllrl, maintaiuing an opposite view to that of the 
Chief Justice upon the nature of Bills of Credit, and ill other 
cases always inclined to a (.Onstructiou which wonld SllSL'lill 

a State law as a police regulation, rattler than overturn it as 
an attempt to regulate Each State, according to 
his theory, was a single s(wcreign power in adopting the 
Constitution, and he held that the, operation of the Constitu
tion nUlst, of necessity, be like that of a treaty of cession by 
a foreign State to the United States. It has been aascrtcd 
that he largely o\'cr-estimated the impression which his re
peated dissents had produced upon other members of the 
Supreme Court, and this ovenveeuiu.g self-reliance led bim to 
prepare U A General View of the Origin and Nature of \the 
Constitution and Government of the United States," embrac
ing iu large part his dissenting opi1lions, and pllblisl1ed after 
Mr. Taney.bad become Chief JU.stice. He frankly admitted 
that his views might be deemed "peculiar," and "founded 011 

a conrse of .5~vestigation different f"'Om that which is usnally 
taken." No more graphic statement of the complete want of 
cohesion· among the judges at this period npon the question 
of Constitutional law can be found than that given by Bald
wiu: "In the of the Commonwealth Bank of Kentucky 
I was in the minority;· in the Charles River Bridge case it 

• 

no,v appears that I stood alone after the argument in 1831; 
»-

" 
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the Tellillessee boundary case hung in doubtful scales, and 
in the New York case I was one of the b .. lre majority. By 
changes of jndges and of opinions there is now but one 
dissentient in three of the cases; and though my opinion 
still differs from tbat of three of my brothers who sat for the 
fourth, S1X years ago, it is supported by the three who have 
been siuce appointed. Placed in a position as peculiar now 

, 

as it \Vas then, and since, I feel called upon to defend it, and 
to e.~plail1 the reasons why it was then assumed and is now 
retained." 

His labors upon the circuit were marked by the same 
extraordinary gUlsp and vigor of' In 1833 he delivered 
all opi1lion in tile case of JfcGt11 v. OrO"JJIl,J in constructioll 
of the· will of Sarah Zane, upon the subject of a bequest for 
pious and charitable uses, which, ill the judgment of tbe late 
United States District Judge, John Cadwalader, himself a jurist 
of extraordinary learning, was tIle greatest legal opinion ev'er 
delivered. He discussed the question witl! a degree of indus
try, learning and research that can scarcely be paralleled in 
the annals of jurisprudence. Towards the close of Ilis life 
his intellect became deranged, and he was violent and Ull

governable in his conduct upon tbe bench. His deatb oc
curred in Philadelphia· upon the 21St of April, 1844, at t1le 
age of sixty.five years. He died from pnralysi!;, and in suell 
abject poverty that a subscription among his friends was 
required for his burial. 

In August, 1834, Mr. Justice WilliaIll Johnson, of South 
Carolina, died, after a judicial service of more tltan thirty . 

• • 

years. His'place;1 filled by the appointment of James M. 
. ' • 

Wayne, of Georgii.L, who on the 9th of 
II , 
, 

• 

i. Published with note to Blenan'a Est., Brigbtly's Rep. (pa.) 346. 

" 

• 

• 
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--

January, 1835. He was a native of Savannah, wl1ete-he was 
-

born in 179';). He received an exeellentpreUwinary educa-
• 

tion from a private tutor, and ~utered Princeton College so 
early that be became a graduate in 1808, Returning home, 
he read law,. and was called to the Bar within two years, 
practicing in his native city. In 1813 he was elected a mem
ber of the General Assembly as an opponent of the Relief 
Law, wbich had CI'C4'lted much feeling in the State. He was 
n\iee re-elected, and subsequently declined to become a candi
cL'lte. In 1823 be was chosen Mayor of his native city, and ill 
the following year was placed upon the bench of the Superior 
Court, holding this office for five years, and acquiring an hon
orable distinction as a judge. Fronl 1829 llntii 1535 he was 
a nlember of Congress, where he took an active share in 
debate, and supported General Jackson in his Anti-Nulli
fication acts. The President expressed his of 
\Vayne's services by appointing an Associate Justice 
oi the Supreme Court. In Congress he favored free trade, 
opposed internal by e except of rivers 
and barbors, was conspicuous iil his opposition to the re~ 

chartering of the United States Bank, claiming tlmt it would 
, . 

confer dangerous political upon a few indh·iduals. 
He took an active part in the removal of the Cherokee 
Indians to. tbe 'Vest. He' presided in two conventions 
beld for the re\rision of the Constitution of Georgia, and 
was for many years President of the Georgia Historical S0-
ciety, and one of the of the U of Georgia, 
taking an active part in promoting and extending edu
catiOll in his native State. He WM the last member of the 

• 

Supreme Court as constituted under Chief Justice lfarshall, 
0. fact which was one of the felicities of his career, and 

• • 

while it was the remarkable fortune of Ptesident Jackson 
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• THE PASSING OF MARSIIALI •. 

to fill a majority of the seats upon the bench of the 
Supreme Court by appoiutments to vacancies occurring dur
ing his term, it was the lot of Mr. Justice \Vayne to be the 
last survivor of these appointees. As a judge he was teamed, 
able and conscientious, and during an era of strict constnlC
tion he inclined to the support of national views. His opin
ions are especially valued upon questions of admiralty. At 
the outbreak of the Civil 'Var his sympathy and p,aorts were 
all with the cause of the Union, and Ids opinions indicate his 
fidelity to the Constitution, as interpreted by the principles of 
Marshall. He lived to see the triumph of his views and the 

, 

restoratk.u uf Peace under co!lditio!l~ which to be ... 
permanent .. 

We have now leached the close of a distinct epoch in tlte 
llistory of the Court. The career of Chief J l1stice Marsllall 
was over. He had seen \Vashiugton, hi.., associate fo:: thirty 
years, stricken down by death, and Johnson, his fellow-laborer 
for the period of time, d.isabled by age and infinnity. 
He had seen Duvall, at tile age of eighty.two, retire from the 

· and had followed Livingston and Todd to 
• 

their graves. Of all the Judges who had shared with bim 
• 

the grandeur and glory of career Story alone 
remained. .. New doctrines and new men were pushing for place 
and' The Executive was distinctly hostile, and 

, 

was resolved upon revolutionizing the Court. . Five vacancies 
• • 

had occutUd during the past ten years, aud men had been 
• 

appointed, who gradually broke away from the old doctrines . 
. " McLean, and Wayne, although full of 

• 

personal reverence. for the·, exalted character of the aged Chief 
, . 

Justice, bad but little sym~thy with tbat school of Federalists 
whose. prinCiples had the adamantine foundations of 
our' jurispmdence. They belonged to a later generation and 
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were the representatives of new forces. Substantial 
of opinion upon a Constitutional question became a thing of 
the past. A cloud no larger than a man's band had arisen, 
and its shadow was felt in the cases of Briscoe v. TIle BtlIlk 
of lite Stale of KClllllck}I, and The City of ,Vr;v York v. iW,'l,I,1 
It was a solemn and ominous anllotUlccmel1t that itt cases 
involving Constitutional questions ut1less four jud~es should 
concur, no judgmeut would be delivered, except in cases of 
necessity, and as four judges had not concnrred in those 
cases, that they should stand over for re-argument. 

But however anxious Marshall might be as to d1e future, 
..... .. . .. ..... . . . -
tne past was secure, ana llC coma rettect Wltl1 serene satisfac-
tion upon wbat bad been accomplish~. The clouds that 
gathered about his dying bead bunted with the unquenchable 
glories of bis matchless day. He and his associates llad COll

sidered jointly many of tbe most important powers of COll

gress; they had established and sustained tIle supremacy of 
the United States; their right as a creditor to priority of pay
ment; their right to institute and protect an incorporated bank; 
to lay a general and indefinite embargo; to levy taxes; to pre
empt Indian lands; to control the State militia; to promote 
internal improvements; to regulate commerce wi tIl foreign 
nations and among the States; to establish a tlUifonn ntIe of 
naturalization and uuifOllJl laws on the subject of bankruptcy; 
they had dealt with a mass of implied powers incidental to 
the express powers of Congress; they had. enforced the COll
stitutional restrictions llpon the powers of the States; tl1ey 
bad stricken down pretentious efforts to bills of credit, 
to pass ex post lado laws, to control 01' impede the exercise of 
Federal powers; to impair the obligations or contracts; to tax 

• 

• 
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national agencies; to e.xercise power over ceded territory; to 
cripple commerce, and to defy the lawful decrees of the Fed· 
eral Courts. They bad faced tbe frowns of Jefferson and Jack
SOll, and conquered both by invincible logic. 'fhey bad sub
jected tIle ministerial officers of the Executive -Department to 
the control of the judiciary, and had shivered into atoms the 
pretensions of Congress to override t1le Constitution. They 
had defined the jurisdiction of the Federal Courts, both original 
and appellate, and had sustained against the most stubbom 
resistance of sovereign States the rigllt of the supreme tribu
nal to supervise decrees of State courts, when denying a right 
conferred by the Constitution. They had dealt with all those 
lofty questions of intemationallaw which grew out of the 'Var 
of 1812; they had developed the admiralty and maritime ju
risdiction of the District Courts, as well iil matters of prize as 
on the Instance side of tIle Conrt, and had extenued the ap
plication of the principles of commercial law. They had swept 
through the domain of chancery, and placed the law of trltsts 

• 

and charities upon a stable basis. They had reared a solid 
and magnificent structure, destined "at 110 distant period of 
time to cast a s11adO\V over the less elevated aud tIle less at
tractive and ambitious systems of justice in the several States." 
In doing this, they entitled tbemselves forever to tbe gratitude 
:md venerati.on of posterity. These results bad been aCCOJll-
plished solely tllrougb the 1Uoral force which belonged to the 
independent position of tIle Judiciary. \Vith no direct control 
over the sword or purse of the nation, with no anne<! force 
behind tbem, surrounded by no halo of military acllievements , 

to dazzle tbe people, supported by no party obedient to 'their 
• 

behests, with no patronage to . distribute, and with 110 appro-
priations to attract a crowd of followers, the Judges of 
the Supreme Court, placed by the Constitution beyond the 

• 

• 
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reach of partisan influences, and protected by the life tenure 
of their offices fro111 st,dden gusts of passion, wrought on in 
the quiet perfonnance of tbcir duty, without fear or favor, and 
relied for the results upon the reverence of the people for the 
majestic and unal utterances of the Law, with a proud con
sciousness of their authority. 

Tlte judgulents of Marshall carried the Constitution 
through the experim:::ntal period, and settled the question of 
its supremacy. "Time has demonstrated their • TJley 
have remained uncbanged, unqnestioned, unclulllenged. All 
dIe snbsequent liloors of th~t 11igb tribunal Q~ tlte subject of 
Constitutional law ha\'e been founded on, and· ba\'e at least 
professed. and attempted to fonow • Tbere they remain. 
They will always remain. They will stand as long as the 
Constitution stands. And if that should perish, they would 
still to display to the world dIe principles npon whicb 
it rose, and by the disregard of whicb it fell." I 

.. 

NOTE. 

Thi! Amount uf work done by the Supreme Court cturiog Use time of lfllf
sbllll bllS ~Q tstilUllttd AS (ollon: lJ06 opioioOll were filtd. of wbieb 5'9 

• 

\\'Crt: delh-':M by :Ullrahal1, Uti! remMuder ~ing uneqwdly dhidecl nmong lIle tif. 
teen judges wbo \\'(:re IIi. Eig),t ttl_ntiog opinions W(''fC filed by llftr· 
IIboll. only ont: or which il)\"OI,,(:(1 A question of Conatitutionlll IA\\,; Ogden v, 
Saunden. Prom 1801 to IS35 sixty·t\'rO decisions were gi''en "pon ConstitutionoJ 
qUl!ltionll, in tldrty·sb: of wblch Ule lipinion WIlS by lIanblill, the rC:ldoining twenty
Jlix being by one of 5e\'e:n Justiees. Ttlele dc:ci5ions are reported in :;0 \'OluJnes 
of Reports (rom I Crnnch to 9 indusi"c:. (Sec note antl table to A lecture 
c)1l COllstitutional lle\'etopmcnt in the Unittd Stlats AS lllflueftctd by Chief Justice 
MnrsJlllll, by Henry Ll .. D. .. Constitution III JUstoI)' lUI Secni.. American 

I of Ron. Eo J. Pbelps, at \be 
• Dar AMOCiotiou, Aug, ~I. 18790 . ... 

. .. 
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1.3\\'," Pl', uS-uo.. "The SupNmc: Coart of ib«: Unitetl SlIItt'#," hy \\'. W, \\'il· 
lou~bby. P. 90-) 

An &:«ort bllll been mllda to tlqlfl:c:iute Usb wotk. )Ir. SbirlC)', In II~ book fJn 
the D:u1moutb College Claute$., po J$6. A)'$: .. The c:~tli!nt uf tln: bulllllCii5 of tbe 
SupreuIC: Court during Use time of )(llnhllU b3.!J b!:cn paud. t'ltllJU;Cl'lItetl. f~~ 

thAn I.JOO cues wen: ded~lc:tl by il, Anil in ~"OMI. MANhAll del"~n:d About tin
lIundml opinion.. or Iln \lin Q\oemKc IlbQul r.nccn II yeor. Uurinn lbe fim two 

)'t1In liner be ClIme to tlae txmdl, but 'hoe ...... n: dtl!i«lcd. ill four or wltich 
Z,e de!I\'Cln:d tbe opinion. Ilis tifllt t(,fm lutc:d ih~ .lAy.. The 1l\~rA~ m:lllbi:r ur 
cnuse. eJec:i,rcd ~r )'ear Will leu dlfm (ort)'. Rut 11 (ew )~AI'$ AJ;(I UU~ Supu:Ule 
Court Gf P~nntlyl\'tlniAt umlu ClIief J';sticc .~l(lH:\f'. ftc:hl Q term of fI(:\'tn wt'tk.15. 
lind in thftt time dispoJ~l of 425 out uf 4SO ~ on b~ daektt. 'nu: C()ntrAlO' i~ 

Al"parent." 
Thill is CAptious c:riticiA' ... ; tbe I"Wlitution (If (1IlAntil)' tor ,.".It"r. Let UIC 

~!r!mlII f«,oder COmpftN the e~bItUJlI\'I: IUSta pro(ouulUy upinio~~ (if tltl! . -
ont' perioc1, wiU, tbe ~1' e,m;;", of th~ Cnhi:f. Anti tll1cid~ wber,Illl-rlie p~. 
(cra lm:atbleM Illlsle to Clireflll Argument IUl,l jlldlcbt .l\"m~nalicm. 
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CHAPTER XV. 

l~UIlTIt Eroc:n: ISJ5-ISso. TUB I:IRS't liAJ.!' OF TA:'''F.V'S JUDICIAl. CARnUR: GaN

nltAr. CIf~RACTER OF QlII!STIO~S DISCCSSJU): SKETCIt 01' CIIIRJI JUSTICR 

TA~"\': SK4ICUU OF BARWUR, S)lITU, CATRON, l\IcKnn.IW, A:SD 
DA~IEr.: LllADr.fG CASU: CIIANGR IN TUB PRtNCIPJ.US OP CO:'STrnrrIO~Ar. 

I~T£RPltlfTATION: STATE OF NK\V Von r. MIL .. ·~: ,.t. BANK OF Tlln 

COlillONWKALTtI OF KIUCTUCItY: euARLES Rn'£R BlltDGR CAsu: LUUTATIONS 

UPON Tun Doc:TlLlNa OF TUE DART)lOUTIt COr.t.1WB CASK: Lunt.""T OF JVSTlcn 

: RHODa ISLAND f'. 
MASSACI1USBUS: CORPORATION CU,.s: Lnl1TATIONS UPON Tun POWERS OP TUlt 

STATES: 1:I.OIU1)'\ %.AND Cr.AIMS: MARTIN t'. WADDItLL: SWII'T fl. T\'SON: TUB 

CSTADLISIINP.:'"T OJ' TUB DocTILINK OF A aR~ntRAL CO)(MItRCIAL JUJUSPRU. 

nJL"~": Tun FtroIT[\"F. Sr.,wIt 1.1. \\': I'IUGG fl. CO:UNO:',,\V.ItAL TIl OP Pn:.-:ss\'J,. 
\',\NIA: CASKS RELATING TO SU\'ttRV: l\IISC8r.LANEOVS CASKS: Tlla GIRARD 

W.LL CASK: TlUr l\I\'u, CLARK GAlNRS CASB: CASl'.s 01' INTIUt-5TATB CON

NRllcn: Tlln Lh:RNsn CASES: TUB PAssnNonR CASES: ADMIRALT\' CASES: 

W AlUNG :>, CURa.:: CASES A1'1I'IlCTING TIIa Rar.ATIONS 01' TIIK STATE TO TUB 

UNION: J.trTUF.Jl v, DllRnv,N: GltNKRAL Rm'lItw Olt WORK ACCO)lPL1SnltD D\' 

TIIR COUR'; AT TillS Tl~it: SKiUCU 0' Tua nAk 01' TUR SUl'R£MIl COL'Rl', 

noW' enter upon the fou.t11 great epoch in thc 
history of tl1C Court; an era of individual views, 
of doubts ani qucrics; of disscnting 

opinions, of strict construction of' tIle Constitution, of State 
ascendency, of final submission to what Von Holst has called 
the " ," an epoch bearing bitter fmit, and serving, 
at tbe end of a quarter of a century, to bring into striking 
prominence the value of Marslla1l's work, and the necessity , 
of appealing to 11is principles of interpretation if the integrity 
of the Union was to .. be 

A change in the constitutional doctrines of the Court 
\Vas to be expected. It was the natural and legitimate out-

4 ~ gro\vUl of t1le times. The country was upon the verge· of 
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tbat wonderful pllysical advance which was checked, but not 
stifled, by civil war. Steam was about to be applit:d to loco
motion on land as well as water. The sumpter mule, the 
pack horse, aud tlte Conestoga. wagon were to be supplanted 
by railroads; coal was mined; canals were dug; ncw higb
ways were constructed aud old ones improved; bridgcs were 
thrown across streams and rival corporations contended about 
tolls; post routes were extended; newspapers were distributed. 
The energies of the States in the directiou of intcnlal im
,?rovements wer~ fully aroused; bankiug institutions multi
plied. The growth' of cotton manufacture stimulated slavery 
in the South and the foct9ry system in tbe Nortb. New and 
vast regions were rescued from the wilderness; immense ac
cessions of llational territory were made: the tide of foreign 
immigration was more than doubled; commercial or police 
regulations were attempted. Jec'llousy of national institutions 
became rife. The slave power contended for the mastery. 

, 

Amid the conflict of these forces old questiolls assumed 
new aspects, or new questions crowded out the old. Tbe legal
ity and utility of tIle Bank of the United States, whid1 had 
been sustained in M'ClIlIom v. AtaryllalU/, were now denied. 
President Jackson vetoed the Bill to recllarter the Bank, and 
denied the binding effect of tllat immortal judgtneut. CI If the 
opinion of the Supreme Col1rt," said he, "covered the whole 
ground of this act, it ought not to contest the co-ordinate 
authorities of this government. The Conglcss, the Executive 
and the Court must each for itself be guided by its own 
opinion of the Constitution. E!lcb public officer who takes an 
oath to support the Constitution swears that he will support 
it as be understands it, and not as it is by others."l 

• 
I T!ze question whether the Departments of the GO\"Cfnweal nl'e independent or 

.... ch other, nud Cin c:onstrue the Constitution (or th~h'eS is one which !. .. led 
. . 
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TilE SlIPRE.lfE COllRT OF TilE UNITED STATES. 

In this "iew be was supported by the advite of bis Attonlcy
General, wbo, ill a few montbs, was to become Chief Justice 
of the Ullited States as I'~'':.' imlUediate successor of J01m 
MarslIall. The right of til "tes to make regUlations as to 
passengers from foreign ports; to incorporate banks to do 
business in behalf of the State; to grant franchises, such as 
bridges, ferries and tIle like, notwithstanding prcvious grants, 
unless t1le first chartcr was exclusive ill its tenns; and the 
right of t11e State corporations by comity to make contracts 
and carry 011 business ill other States tl1cse and otlu.!f ques
tions arose, and were determined in SUcll a manner t1lat Judge 
Stor; 'wrote tbat b~ was convinccd that tIle. doctrines and 
opinions of tbe old court were losing ground, and tl1at new 
mcn and new opinions l1ad succeeded. 

Much of what was dOlle, however, Ilas proved of impcr
isltable value. It was well t1Iat certain doctrines, particularly 
those relating to legislative grants, lillould 110t be pcnnitted 
to run to dangerous extremes. It was well that the. U Com
merce clause" should be critically discussed, lest the powers 
of the States to protect tllemselves against disease, pauperism, 
disorder and crime sbould be too closely sbont. In tbis 
field, Chief Justice Taney wrongbt better than lIe knew, and 

to much ClillCWiSloll. AUomcy-G~ncrat Datetl, in Il opinion 
• 

written in 186. (Opinions Attys..('.eneral, Vol. X, p. 74) reaehed the conclusion tllnt 
the Prt:5idcul WIllI indepeneJent. anel Ulcrefore, could lawfuny auspend tbe privilege 
of the writ of IIaktrs mr}IU AUd refuse to obey the writ wilen inned l,y tbe Courts. 
101r. Robcrt G •. street, of Te'll:QIJ, in A paper reed before the Amcrican Dar Auocia· 
tion in AUgust. 1883 (6 Report Amer. nir AIISII. 17), reaches Ule oonc1UBioll, 
amt his views are reviewed In a poper of great ability by )Ir. Wm. M. M~Igs, of 
Philadelphia (19 It Amer. Low Review," 190 d Sf,.), "bich exllftust!! the Jearnhlg of 
the question. The re"ched by bave not been a~pt.t>d' without 
advcrse comment, and. an dillCUlI8lon, in \VIlleh lleveral important dialinc-
tions are draWIl, i. to be found ill. a paper by Sydncy G. Filbtr, or Philadel-
phia (21 .. Amer. Law Rcvicw," 210 d sq.). . . 
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ROGER D. TANEY. 291 

was singularly possessed of "tltat insight, tbat unconscious 
sYlupatby witb human progress, whicb induces a judge, wltile 
scrupulously existing law, to expand and ad
vance and de\!elop it, commensurate with human needs."· 

Roger B. Taney was commissioned as Cbief Justice upon 
tbe 15th of Marcil, 1836. At this time he was nearly sixty 
years of age, and, with the exception of a few brief periods 
of public service, had devoted his great abilities with unre-
taxed attention to active practice. In knowledge of teclmical 
details iu all departments of legal learning, in the ll1tlStery 
of principles derived from constant and varied occupation in 
t1le argument of causes in Courts of inferior and superior 
jurisdiction, both State and national, he excelled every one of 
Ids He ascended the bencb at a. DlUCh later 

, 

l>eriod in life than they, and llad long before 11 is promotion 
attaiued t1le rank of a veteran leader of tbe bal'. Unlike 
many of his associates, be bad not the advantage of a pre
",ious judicial experience, but gave ample compensation in 11is 
long familiarity with the tribunal over Wllich lie was called 
to preside, having argued mallyimportant causes in opposi
tion to \Virt, \Vebster, Berrien and Jones. Delicate in health, 
but vellement in Ilis feelings and passionate in temper, he 

lIbnself at times witb extraordinary vigor, and 
acted· with promptitude and decision. He wns a man of the 
highest' integrity and of great simplicity and purity of char
acter. By watchfulness of l1imself lIe lInd acquired perfect 

, 

self·control; his courage was untlincl1iug; his industry was 
; aud po\ver of analysis was tl1lUsual, even among 

In9 for such a gift. His judicial style was ad· 
lucid and logical, and, like argumeut«;, 

• 

a Add ... or HOD. N. at 4th Avuw of 
AIIocllltiOD. August 18, 
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292 TilE SlJPREJtfE COlJRT OF TilE lJNITED STATES. 

a thorough knowledge of the intricacies of pleading and nic~ 
ties of practice, as well as a thorougb comprehension of un. 
derlying principles. 'Virt dreaded 11is "apostolic simplicity," 
and on oue occasion spoke of 11im as a man of "moon-light 
mind,' the mooll-ligllt of the Arctics, ",itll all the ligl1t of 
day without its glare." He adhered closely to the language 
of the Constitution, ~I, ~ver extending the words of the' grant 
upon the ground of convenience or necessity. He was always 
anxious to protect the SL'ltes in the full and uufettered exer
cise of their reser/cd powers. The Union, ill his apprehen-

, 

sion, was one of States which 1md ceded great prerogatives of 
sovereignty for purposes either expressly stated in the Con
stitution or U necessary and proper" to the exercise of those 
expressly granted. All that were not surrendered were I'e

taitled in their original fulness and force. He read tlle Con
stitution, as, strange to say, Oliver \Volcott once feared t11at 
Marshall would do, "as if it were a penal statute," and \Vas 
sometimes "embanassed with doubts, of which his friends will 

, 

not perceive the importance." Yet, on occasion, Ids judg-
ments bore the stamp of the broadest' statesmanship. TIle 
limitations ,upon the doctrine of the Dartulouth CoUege case, 

, 

as expressed in the Cbar1es River Bridge case,' have produced 
tlle happiest results in freeing, the, States the grasp of 
monopolists, ~nd in leaving them. uncrippledin the exelcise 
of most important rights of sovereignty. While in the cases 
of ~Varli1K v. Clark' and The . GCIICSCC CkieF, in which the ad-

, . 
and· maritime jurisdiction of the Federal Courts is 

extended above tide-water on the Mississippi and to the en
tire chain of the Great Lakes and the waters connected with 

• • 

them, his opinions are characterized by. ':treat judicial 
• 

a II Peten, 420 (1837). IS Howard, 441 (1&$7). 
112 IIownrd, 443 (18$1). • 
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of view. And in AblclIlQlI v. Doolh1 he was most empbatic ill 
tile maintenance of tbe supremacy of Federal law. Upon this 
fair record but one blot appears. Tbe "damned spot" of the 
Dred Scott decision will not "out," and though other illus
trious names must share in the infamy of that fatal blunder, 
yet the Chief Justice, by virtue of his eminence, must carry 
the blood-stain on his enlli11e to etemity. 

. Roger Brooke Taney ,vas born in Calvert County, :Mary
land, on the 17th of March, 1777. His a11cestors, upon both 
sides, were among the earliest settlers of tIle State, who in 
the time of Cromwell sought repose and liberty of conscience 
undcr the protection of Lord Baltimore's enlightened govern
nlcnt. Their Catholic faith was inherited and faithfully kept 
by tbeir renowned descelldant. He was educated at Dickin
son College, Carlisle, in the State of Penllsylvaniaj of which 
institution be became a student in 1792. In three years he 
was and began the study of the law at Annapolis, 
ill the office of Jeremiah T. Chase, who had been appoitlted, 
but a short before, Chief Justice of the General Court of 
Maryland. Upon his admission to tIle bar he returned to his 
native county, but- was soon caUal into political life as a dele
gate to the General Assembly. Although scarcely twenty
three years of age, he won distinction, but declining a reo 
election, removed· to Frederickto\Vn, where for twenty-two years 
he devoted himself, with.incl'easing success and growing reputa
tion, to the practice of the law. He 50011 beeame employed 
in many causes, and, as the Reports show, was con
stantly in cantliet with Pinkney, Winder, Martin, Harper and 
Johnson. He entered every tribunal, civil and criminal, the 
county courts, the courts of equity, the Court of Appeals, and 
even Courts l\Ialtial. He· was of counsel for General Wilkin-

1'1 lIowanl. S06 (1858). 
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2M TilE Sl/PRE.ME COlJRT OF THE UN/I'ED STATES. 

son, Commnnder-in-chief of the United States At Illy, 
moned before a military court upon grave and high accusa
tions, and conducted the case to a successful issue. lie in

censure in defending a Methodist preacher for inciting 
slaves to insurrection, but encountered successfully botb. popu-
lar excitement and judicial power. In 1816 he was chosen a 
member of tbe Maryland Senate, and served for a period of 

five years. In 1823 he removed to Baltimore, and disputed 
with 'Virt the sceptre of professional eminence which ltad 
fallen from the dead hand of Pinkney. He now entered upon 
the enlarged sphere of practice before the Supreme Court of 
the United States. Here he argued Afam'o v. Almeida, t an 
admiralty case; ElltiW v. The BatIk of Ihc lfililed Slates,:I 
involving a principle of legal ethics; Cassel v. Charles Carroll 
of Carrollloll,' a claim under the original proprietary title of 
Maryland; BrOWIl v. Alaryllalld,· involving tlte question of the 

, 

extent of tIte power to regulate fore.ign c0111merce, and lIm'led 
Siaies v. Gootlz;W,5 all indictment for a ,riolation of the Act 
forbidding tIte Slave Trade. In 1827 Mr. Taney, though 
politically opposed to the Governor and Council of Maryland, 
was appointed Attorney-General of the State. This office lte 
resigned upon receiving~ ill June, 1831, an invitation to enter 
tlle Cabinet of President Jackson as Atto7,'11ey-General of the 
United States. At this time lIe' argued 'McLa1ltlhall v, The 
{flll'versal nlSllrQllC1! C01llpallJ/,G a question ()f marine insurance; 
Vatl Ness v. The MaJ'or of Ike City of IVasllIiwloll,' and the 
cases of Tienlal1 eJ aI, v. Jadtsoll, Tlu' ,PalajJs(J) /lIStlra/lte 

• , 

Co. v. SOIl/ilgale, and Shepherd ~/. TOJ1klr.' His ma.nner and 
, 

110 Wheaton, 473 (ISas). 
'It I/)id., S9 (18%6). 
IIIJUJ .. 134 {1826}. 
'12 16U1" 419 (1827). 

, 
, , 

IWbeliton, 460 (18:,). 
• 

'1 Pekl" 170 (J828). 
• 

, 4 1lJ1'..J.. 232 (J83O). 
• 

's 161.<1. sao. 604. 675 (s83S). 
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REMOVAL OF THE DEPOSI1'S. 

style are described as impressive, logical, clear, calm, argu
mentative, simple and unostentatious, addressoo to the reason 
and not to the passions. Seven other cases were argued by 
hitn before he ascended tile bench, among which was the 
leading case of Barroll v. Tile City 0/ Baltlillore. 1 

As Attorney-General, Mr. Taney bore a prominent part 
in the Nullification controversy, the question of the re-char
teriug of the United States Bank and the removal of the 
deposits. From the beginning he was a decided and earnest 
opponent of the Bank, and co-operated he.'\rtily with the Pres
ident ill his system of prompt and vigorous action against 
that institution, so much so indeed, as to caU forth the pro
tests and tbe censure of a powerful majority in the Senate of 
the United States, headed by Webster and Clay. When Mr. 
Duane, then Secretary of the Treasury, after refusing to're
move the deposits at the dictation of the Plesident, refused to 
resign his office, he was summarily removed, and Mr.· Taney 
was invited to take his place. Although reluctant to ex
change his professional position for one purely political, be 
felt called upon to accept wItat he deemed to be the post of 
dllty, and shortly after entry signed the famous order for 
the removal of the deposits from the Bank; or, more correctly 
speaking, directed the collectors of revenue to cease making 
deposits in the Bank, leaving the amount actually on deposit 
to be drawn out at intervals, and in different sums, according 
to the course of the government disbursements. In tlte fol· 
lowing December, as Secretary of the Treasury, he 
catOO his 'e for the removal of the deposits, but at the 
instance of Mr. Clay a resolution of censure upon the action 
of the President was adopted, as well as a declaration tllat 
the reasons assigned by the Secretary were "unsatisfactory 

17 Peters, 241 C,833)· 
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2tlG THE SUPRE.ttE COliN l' OF TilE UNITED STA TES. 

aud illsufficicllt." At the same time his nomination was 
rejected, and he thereupon placed llis resignation iu the 
hands of tIle President, and fetnnled to Baltimore. III tile 
following January Mr. Justice Duvall resigned Ids office in 

• 

consequence of extreule deafness, due to the infil1nities of 
age, and the nanle of Mr. Taney was sent to the Senate 
to supply the yacancy. It is known that Cbief Justice 
Marshall favored his appointment, but the Senatorial op
position was so strong tl1at it failed of confil mation; a vote 
of indefinite postponement beitlg considered as equivalent to a. 
rejection. Thus matters stood, when in tbe following. SUlU

mer Cbief Justice Marshall died. The conlplexion of the 
Senate having cbanged in the meantime, upon the 28th of . 
Decenlber, 1835, President Jackson sent in tile name of Mr. , 
Taney for the office of Chief Justice of tIle Supreme Court, 
and tbe name of Pbilip P. Barbour, of Virginia, for tIle 
of Associate Justice. Mr. Clay again labored to defeat the 
nomination, and made a bitter assault upon Mr. Taney, but 
many years afterwards frankly apologized for it, and stated 
that he sincerely regretted the occun-ence. He went even fur .. 

• 
ther, and called a fit successor of Marshall. The cont-
missions of Taney and were dated March 15, 1836. . 

• • 

Philip .P. Barbour was of Scottish descent, Ilis glcat"gland-
fattIer having immigrated to this country, and been one of tl1e 

• • 

first settlers in the territory lying between the base of the 
, . 

Blue Ridge and the Southwest mountains,' ill the State of 
. .' 

Virginia. .His fatber, Thomas Barbour, was a man of inherited 
wealth and a member of the old House of 
ing the Coun.ty of Orange. He was one of the Signers, in 1769, 
of the " Agreement," and was . subsequently 
elected to the His character was highly spoken 

• 
of by Richard Henry Lee, \vho, in a letter to his brotber, de-
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dared tllat he was glad that Thomas Barbour was in our State 
councils, for he was a tntly intelligent and patriotic man. On 
bis mother's side Mr. Barbour was related to the distinguislled 
Judge Edmund Pendleton, who had been thought of at one 
time by \Vashingtoll as an appoint~ for the Court. 
Philip Pendleton Barbour was oorn Oll the 25th of May, 1783, 
but owing to disasters which overtook his f.'lther, did not re
ceive the liberal education wbich 11is tnlents and early promise 
would have jnstified. He was, bowe\,er, sent to school, where 
he exbibited great aptitude for tbe acquisition of languages, 
and became remarkable for his mastery of Greek and Roman 
literature. During the early part of 1800 he studied law, but 
in October determined to \~sit Kentucky, where be began the 
practice of his profession. A short time after, yielding to the 
persuasions of friends, he returned to Virginia, and having 
borrowed the necessary funds, spent one session at \Villiaru 
and Mary College. He subsequently renewed the practice of 
tbe law alld applied himself unceasingly to his profession. 
In 1812 he was elected to the Assembly, wllere he continued 
two sessions. In 1814 he was sent to COllgress and served 
until 1825. For many years be acted as n of t1le 
Nu,rul and Judiciary Committees, and in 1821 was chosen 
Speaker. So conspicuous had he for legal knowledge, 
tbat ill 1825 he was offered the professorship of Law in tbe 
University of Virginia, and ,vas pressed by Mr. Jefferson to 

- . 
accept it. He refused t1lis station, llowever, and was appointed 

• 

a Judge of the General Court of Virginia. Two years after-
wards he resigned bis seat upon the bench, and was re elected 
without opposition to Congress. In 1829 he served witll 
Madison in the Convention called to amend the Constitution 
of his State and over the delibemtions of the Con
vention in a manner wbich is spoken of in the higllest terms . 

• 

• 
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In 1830 he accepted the position of District Judge for the 
Eastern District of Virginia, declining the Chancellorship and 
also the post of Attomey-Genera1. He also refused nomina
tions for a seat iu the Court of Appeals, the Gubernatorial 
chair and t1le Senate of the United States. As a Federal 
Judge be WOll new distinction, and was called, ill 1836, to 
serve ill th~ Supreme Court of the United States. While at 
tl1e Bar, he bad argued before that tribunal, the celebrated case 
of C(}hl!llS v. The Siair. 0/ Vb;rzilia, illvolving the questioll of 
the appellate power of the Supreme Court over State tribullals. 
His arguUlcllt, although unsuccessful, is deserving of the 
closest attention, inasUluch as it is characterized by great 
subtlety alld a display of analytical power. He contended 
that the true construction of the Constitution limited the ap
pellate power of the Supreme Court of tlle United States to 
a revisiou of tIlC judgments of Federal Courts alone, and that 
although a Federal question was directly involved in the case 
under argument, yet inas1l1uch as the suit had been brougbt 
in a State court, and the defendant had not exercised his 
right of removal iuto tlle Federal Courts, that 110 question 
appeared upon tlle record of which the Suprellle Court could 
take cognizance. 

His career as an Associate Justice was brief, but his 
• 

judgments sllstained l1is reputation, and havc elicited grcat 
respect. He died suddenly of heart disease on the 24th of 

• 

Febnsary, I841. 
Under the Act of March 3d, 1837,1 tIle of Justices 

of the Supreme Court was iucreased to niue. Two nomina
tions were made. \Villiam , of was commis
sioned upon the 8th of :March, 1837, but declined the position, 
owing, doubtless, to his advanced years. Mr. Smith was a 

• 5 United States Statutes at Lorge, Vol. II, p. 176. Cbap. 34. 
." 
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North Carolinian by birth, and ltad served as a mcmber of 
Congress, and as United States Senator from South Carolina for 
an uue.,,<pired term, but was defeated for re-election by Robert 
Y. Hayne because of 1lis opposition to thc views of Mr. 
Calhoull. 

The second 11omination was that of John Catron, of Ten· 
llcssee, Wl10 was commissioncd upon the same day as Mr. Smith 
and duly acceptcd. He was bom in \Vytbe County, Virginia, 
according to somc authorities, and, according to others, jn Penn· 
sylvania, ill tbe year %786. Hc reccived a common school edu
cation, and in 18I2 began the study of law in Kentucky, where 
he remo\'cd at all early age. He Imd takcn an active part in 
the campaign of New Orleans under General Jackson, and in 
ISIS was admitted to the bar, after four years of study, ill 
which lIe devoted' to his work sixteen llours a day. Shortly 
after his admission be became State Attomcy for bis Circllit, 
and upon settling in Nashville, ill the ycar ISIS, attained bigh 
rank as a Chancery la\i'yer. He was chosen Judge of the Su
preme Court of Tennessee in September, IS24, and served as 
Chief Justice in the same Court fro111 1830 to 1836, wlJen he was 
retired under the provisions of the new Constitution of the 
State. He owed bis appointment to bis highest judicial station 
to t1le friendship of President Vall Buren, who had been at
tracted by bis great knowledge of the laws applicable to land 
titles, a branc11 of unusual importance in the portion of the 
Ulliop wbiclt be represented. His power of juridical analysi~ 
was remarkable, and he sought ill all cases to weigb and examine 
every authority cited by counsel, and accepted such only as 
seemed to be fouuded upon principle. Although himself a noted 
duellist, he exerted llitnself to tile utmost to suppress the prac
tice of duelling. He also became known for llis efforts in enforc-
ing the of limitations in real estate actions. Altl10ugl1 a . 

• 
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Democrat in politics, in 1860 and 1861 be vehemently opposed 
Secession, exerting bis influence with members of Congress 
and otl1ers to prc\'ent war. Owing to bis Unio1l, sentiments 
lie was driven from 'itis native State, but, in 1862, retttnted 
to his Circuit, then the eighth, feeling that it was im
portaut tbat the judicial authority of the Union sh .. , . r.l 
be maintained. He had arranged for a special term of 
the Circuit Court to be held ill the city of St. Louis, wIlen 
lIe found himself penned witbin tIle rebel lines in Tennessee, ulld 
illfonned the District judge in Missouri that if he could effect his 
escape he would be present. 'rhis he accomplished, and boldly 
declared froUl the bench his approbation of all measnres that 
had been adopted to vindicate the authority of the United 
States. Upon returning to Nashville, he was wanted to lca\'e 
the city, and, responding to his wife~s entreaties and the 
promptings of loyalty, yielded to what lIe deemed to be a 
duty. He died in 1864, at the age of four-score years, after 
a life of llsefulness and distinction. It was the testimony of 

• 

Itis bret'ltrell. of the Bench that, ill the leaming of the Com-
mOll LaN and of Equity Jurisprudence, and especially in its 
application to Cillestions of real property, be had few equals 
and hardly a superior. He was distinguished by strong, 
practical, good sense, firnmcss of will and lloucsty of purpose. 
He was candid, patient and impartia1. 

Upon tllC declinature of \Vi11ia11l Smitll, tIle office of 
Associate Justice was conferred upon John McKinley, of Ala
bama, \\'110 was cOll1missioned in tbe recess April 22, 1837, 
and ie-commissioned upon confirmation, September 25 of the 
same year. He was a native of Culpepper County, Virginia, 
where l1e was bom upon the 1st of May, 1780. Removing 
to Kentucky, and subsequently to Alabama, llc! studied law, 
and became prominent at the Bar of Huntsville, where he 
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SOOI1 acquired an influence in politics, which extended over 
the cntire State, being chosen a member of the House of 
Representativcs, and aften\'ards a member of the United 
States Senate, in place of Hcnry Chambers (deccased), in 
which body he served from X826 until Mal ~h 3. 183 I, as a 
Jeffcrsonian Democrat. Having remo\'ed to Florence during 
his term, he was, 011 its conciusioll, elected from the !ntter 
place a member of the 23rd Congress, and sen'cd continu
ously until 1835, wbell he was again sent to the Senate of 
the United States, from which he was transferred by Presi
dent Van Burell to t1le Supreme Conrt. His death occurred 
ill 1852. Although little known, even to the profession, he 
was described by Mr. Crittenden, then Attorney-General of 
the United St.:'ltes, as a candid, impartial and righteous judge, 
simple and unaffected in manllers, bearing bis honors meekly, 
without ostentation or presU111IJtion, shrinking from 110 re
sponsibility and fearless ill tIle performancc of duty, while 
by Chief Justice Taney he was prolloullced "a sound law
yerl faithful and assiduous ill the discharge of his dutics 
while his health was sufficient to undergo tIle labor. He was 
frank and firm ill his social intercourse, as well as ill the 
discharge of his judicial duties, and 110 man could be more 
free from guile or more llonestly endca\'or to fulfill the obli
gations which his office imposed on him." 

Peter V. Daniel, of Virginia, was commissioned as Asso
ciate Justice, upon tlte 3d of March, IS4I, upon the death 
of Justice Barbour. He was a native of St.:'liTord County, Vii'
ginia, wltere he was born ill 1785. He received from the 
ample means of his father tile benefits ~r instruction by 
a private tutor, and was snbsequently graduated from Prince
tOtl, in 1805. He read law under the direction of Edmund 
Randolph, the first Attonley-Gelleral of the United St.'ltes, 

• 
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wbose YOllllg<'st daughter he afterwards married. 111 1809 

hc becamc a t: ~J1lber of thc Legislature, a year aftcr his 
admission to thc Bar. Hc also scrvcd as a member of the . 

Privy Council until the adoption of the new Constitution, in 
1830. Thc officc of Attomey-Gcllcral of the United States, . 
vacatcd by thc appointmcnt of Mr. Taney to the 1'reasury 

Department, was tcndcred to him by President Jackson, but 
hc declined thc post, and it was conferred upon Mr. Benja-
min F. Butler, of New York. Upon the transfer of Justice 
Barbour from the District Judgeship to the SlIprCiii\; Bench, 
Mr. Daniel became his successor, and upon the death of Jus-
tice Barbour succeeded to tile \'acancy thus created, holding 
the position ulltil his death, May 31, 1860. He wielded the 
pen of a ready writer, was a man of culth'atcd literary taste, 
and· rctained through life his familiarity with the classics, 

quoting Latin freely in his opinions. He was resolutely op
posed to all cxtcnsions of national power and jurisdiction, altd 
with Mr. Justice \Voodbury dissented from the opinion of the 

Court in l¥nrti~f! \'. Clad .. , extending the admiralty jurisdic-
tion above tide-water upon t1le Mississippi, his dissent being 
marked by n vigorons course of reasoning and a profound 

knowledge of COUlmon law decisions, by which be sought to 
restrict thc admiralty jurisdiction. His views were marked 
by a certaiu degree of eccentricity, and do not seem to have 
been sltared by other members of the Court. They appear 
with particular prominence in the Passenger Cases nnd the 

Licensc Cases, reported by Howard. So tborougbly iufused 
wns he with the doctrine of State sovereignty ill its old sellse, 
and so determined to magnify the Statc, that llis conception 
of the grant to Congress of power to regulate interst.'lte and 

foreign commerce was neither large nor comprebensive. He 
• 

contributed but little to the development of the law and the 
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valne of his opinions is mainly historical. 'rhe numbel' of 
his dissenting opininus is remarkable. and C\'CU where he con
curred in the judgment pronounc~d, he rarely acquiesced in 
the fC.'1S0IlS assigned, I>rcf~rring to state them in his own 
wny . 

Such wcre the Associates who surrounded Chief J lIsticc 
'l'aney during the enrly p:lrt of bis judicial carccrt and t.he 
effect of the radical change which had been made in the com
position of the Bend1 was immediately noticeable in the first 
cases which camc on for argument, 

At the time of the death of Chief Justice Marshall three 
cases of tmusual interest and importance were pending, in
volving the question of the Constitutionality of Statel:1ws. 
'fhcy had all been argued, amI, as Judge Story intimates, 
althougb he and :\[:Irshal! had been of the opinion that in 
each case the law criticized was unconstitutional, yet a marked 
difference of opiu;on among the Judges ha\'ing :lriscn, the 
cnsel) were assigned for rc-argmncnt. The re-argument took 
I>t.1C~ hc(gr<! Chief Justice 'l"ttucy and :\[r, Justice Barbour, who 
appeared at the 5.1111C time upon the Bench, and they, in as
socinticJIl \\'ith Justices '1'h0l11p50n, McJ~at1 and Baldwin, con~ 
stitutcd a majority of the Conrt whose judgment was exactly 
opposite in its effect to the line of precedents established du
ring Marshall's long term of service. 

The first ca.c;e was that of The ,,'{«)'or 0/ 'lte Cil)' (1 .Nt7W 
York v. ,Jlilll.1 'rhe State of New York had, by Act of As
sembly, required the master of every ,'essel arriving in the 
port of New York to report in writing respecting his pas
sengers within twenty-four honrs after arrival, and imposed a 
penalty UPOD tlon-pcrformatlcc of tbis duty. It was argued 

• 
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that the case was gO\'cm~d by the decisions in GfhlJtJlIs v. 
o.l{tfm and IIro;t.111 ,'. TIlt' .':,~/tlk 0/ Jftu),lalll{, and that the 
statute \,'as ohnoxious to the Constitutional provision vcsting 
in Congress the power to regulate commerce among the !iC\"-

• 

ernl States. It was held, howevcr, by the majority of the 
Conrt, in an opinion delivered by Mr. Justice Barbour, that 
the statute did not amount to a regulation of commerce, hut 
was a mc-rc regulation of police, anci was, therefore, de.'1rly 
within the exercise of a power which rightfully belonged to 
a State. It was S110WU that in the first case the theatre on 
which the law 0l>cmtcd was 11:wigable water over which the 
power to regulate commerce extended; but in thc case hefore 
the Court it was the territory of New York, over which the 
State had an undisputed jurisdiction for every purpose of 
internal regulation; besides, in the one casef the subject mat
ter was a vessel i in the other, persons. il Persons," said the 
Court, "arc not the subjects of commerce, and not being im
ported goods, the reason founded upon the construction of 
power given to Congress to rcgulat~ commerce, and probibit
lug States from imposing a dUly, (toes not apply.'" Besides, 
there W<l!; no analogy bet.ween a tax im]lOScd upon the sale 
of imported goods and the exercise of tigllls o\'cr persons 

'Thill d()<ltrln~ \\':I!I contro\'crtCtl by the C'tllI6 of Smith r'. T"rn~r nllll iSorri~ ,'. 
Cit)· of Jk»tllll, 7 Uowlml, ,53 (,5..'9), III which it Willi .h:tcmlilll.'.l, by Q volt of 
!h'e jllliges to four, thnt 11 Stutl': Inw illlpot>ing tAXes upon the 111311te ... of \'~l!i 

brill~llIJ: 1):t.'!\c1IJ.:~'" \111,\ iUlIlligrnlllll into the llOrU of Imcll Stulell Wns colltrnr)" to 
the: CO"$titlltioll nlll1 \'oid, the tc:nll .. cClltnnc:rril" c:olllprc:hemtillg till: intercouf5C 
of lK:flIOOI or ptlS!lcngttll. The: ol,illicm of ltr. JUlItice Waynl: is unusulllly intcl'C1Il· 
illK. AmI gh'es All io1'Oig1lt into Ule imllele: bill1m,)" of tbe: €tiscusllion ill the: cOllllllltn· 

tion room. ~ nlsn Cooley t', The nonnl of l>orl WnreJenJ of I'billlltc:11)lii3. 12 
lIuW1lfJl. 300 (ISSI), in wblcb it Ii lu:hl Ulllt the: groll!, of power to CongrcM doc:~ 

not depri\"e Ule! StlltC$ of tlle: pow!:r to legilltnlc 011 tbe Imbjc:ct of police Alltl regu
Intc: pllotnge: Ill;,. IMmolties for neglect or "iol"Uoo. It ii intc:rellUng to note: 
UIO\ In .1I1 thcst' ~ the Opillioll of Ute Court WOII fAr from being ulUlllimonll. 
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within the jurisdiction of tbe State, J llSlicc Story dissented 
absolutely, Justice Thompson, while conceding the supremacy 
of an Act of Congress, contended that the State law was 
mlid until Congress inter\'l~lled by an Act with which the 
State law conflicted, and as no Act of Congress existed, no 
sncb conflict arose, 

A second departure from the principles of Constitutional 
interpretation applied by Chief Justice Marshall is noticeable 
in the case of Iln:f{(J{' \', /llIlIk oj Ih,' Ctwllllolli.crallk oj 1\""1'11-
IlId~)',1 and the conclusion reached is in direct conflict with 
the case of Crtl~i: v, Sltrl(' (Ij jlfl:~s()lt,.i,: 'rite question arose 
:lS to the meaning of tlte Constitutional prohibition upon the 
States against emitting hills of cr(.'ciit, and it was held, in au 
opinion by Justice McLean, that inasmuch as there was 110 

limitation ill the Constitution of the United States upon the 
power of a State to incorporate a Bank, snch a power was 
incident to sovereignty, and inasmuch as the bills issued hy 

the Bank were 110t bills of credit within the meaning of the 
Constitution, that is, issued by a State, on tl1C faith of the 
State, and designed to circulate as money, ·the State law was 
a valid exercise of authority, and was therefore sustained. 
Justice Story again dissented, in terms of lament o\'er the 
death of ~larshall. 

The third instance pfCsented a striking contrast with the 
Dartmouth College case and Fletcher ". Peck in the almost 
t!qually celebrated case of Tnt' Charlrs Rit'er ill"" '-;'(' \'. The 
IVtlI'I"t'll /lni(I{(.,.:1 It is the first expression of Ul)illion upon 
a Constitutional question by Chief Justice Taney, and is the 
first defeat sustained by Daniel \Vebster as counsel UPOll a 
qnestion of Constitutional law. 

• 

n l'e\~rs, :S7 (1837). '4 Peters. 410 (18.;0). 
• It l'c:lcrs, 420 (183i). 
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As far back as 1650 there had been granted to Han'axel 
College by the Legislature of the pro\'incc of Massachusetts 
power to dispose of the ferry from Charlestown to Boston o\'er 
the Charles Ri\'cr. The College received the profits from the 
ferry u11til 1785, when a Company was duly incorporated. 
under an Act of the Legislature, to build a bridge in place of 
the fen's and to reeeh'c tolls, the Company agreeing to pay 
to the: College all annual rental which was ultimately to cease, 
and thereupon the bridge was to become the property of the 
State. The bridge was built and the rights of the College 
had still a considerable period to fUll when, in the year 1828, 
the Legislature incorporated another Compauy kuO\\'u as the 
'Varren Bridge Company with power to erect a second struc
ture o\'er the same rh'er between the same points in close 
proximity to the original bridge, with power to take tol1s and 
ultimately to become free. 'rhe older corporation sought by 
injunction to restrain the exercise of the franchises of the 
younger company, and the decision of the St.'lte Court heing 
in fa\'or of the validity of the law .:onferrillg the pridleges 
upon the defendants, the case was rcmo\'ccl to the Supreme 
Court of the United States upon the ground that the State 
had exceeded her powers uuder the Constitution and had 
passed an act impairing the ohligations of a contract. ~IllCh 

stress was laid in the argument UpOll the decisions of Chief 
J llstice Marshall's time, and particularly the cases above re
ferred to; but the decision of the Conrt sustained the 50\'e1'
eignty of the State ill the exercise of its rights even though 
they migbt incidentally impair the value of a previous charter 
or contract. Chief J llstice Taney based his opinion Up011 t11e 
hroad principle that public grants were to be construed strictly, 
and that nothing passed by implication. IllaSt1luchas there 
was 110 express grant of an exclusive pri\ilege to tIle plain-

> 
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tiff'i in error, un implied contract to that effcct could not b\., 
, 

inferred. h\VC cannot," said he, "cleal thus with t,he rights 
re!:ervcd to the States and by legal intendments and mere 
technical reasoning take away from them auy pOltion uf that 
power over their 0\\,11 internal police and impro\'cmcnt which 
is so necessary to their well-heing and prosperity." XO implied 
contract, he argned, could he created hetwcen the State and 
the Compauy from the vcry nature of the instrument in which 
the Legislature took the pains to usc words which dis:wowcd 
any intention on the part of the State to make snch a COll

tract; anc1 ill \'illdicating the reasons of public policy which 
lay at the basis of his judgment, he said: 

Ii If this Court should c~tabli,;h the principles now cOlitellCh:t1 for. 
what is to lK"<:OIllC of tile mlt11Cro\lS railroads cst:thlishctl on the same Iillc 
of tra\'c1 with turnpike c:omp:mics, and which h:1\'1: rcndcn:d the fran
chis<:s of the tumpikc corptlmtions of no "nIne? tel it Olll't! he until'r
stood that SUdl charters carry with them these implied cnntl';lctS. :11111 
gh'c this unknown anel \1Ildcfinc<1 property in a line of tr:l\'c11in~. and Y"U 
wilt soon find the old turnpike corpurations awakening from thdr !Olccp. 
and calling UpOll this Court to put dl)wn the impf()\'(:ments which h:wc 
t.'1k(,:n their place, 'rhe millions of property which h:\\'e 111"<:n illwstttl in 
rnilroads :uul ennnls. UIX)ll tines of tm\'C,~l which h;1;:\ heen before OC('llpit:d 

hy turnpike corporations. will he pllt in jcop:lf<ly, We shall he thrown 
hack to the impro\'cments of the last t:entllry. nnd obligee' to stand stiit 
ulltil the claims of the old tunlpikc cofJJ('lr:ltioa.:. ~h,!!t 1,,· satisfied. and ther 
shall consent to pcnnit these Stntes to n\'nil thcmscl\'(.o;; of the Ii~hts (If 
modern sciencc. and to partake of the benefit of those impron:mcnts 
whieh nrc now ndding to the wealth and prospcrit~·. amI the coll\'cnicncc 
nmi comfort, of c\'cry other part of the ch-i1i7.cd worM. It 

The dissenting opinion of Mr. Justice Story, concurred in 
by Mr. Justice Thompson, is one of tIle nlost able and elab
orate of 1lis efforts. So despondent did he become of the fate 
of Federal supremacy that lIe wrote to Mr. Justice McLcall! 



"There wilt not I fcn r ever in on r day be auy case iu 
which a law of a State or Act of Congress will be declared 
unconstitutional; for the oM Constitutional doctrines are fast 
fading away, and a c1lange has come over the puhlic mind 
from which 1 augur little good." And e\'en Chancellor Kent 
in a letter to Judge Story wrote: "I ha\'e lost my confidence 
and hopes in the Constitutional guardiauship aud protection 
of the Supreme Court."· 

Au able criticism of the decision of the majority of the 
Court appeared in the public prints, ill wbich the writer, 
alluding to the three cases first considered, says: hIll fCview
ing these: decisions we pcrcch'e at once an altered tonc and a 
narrower spirit, not only in Chief Justice 'rancy, but C\'cn in 
some of the old associates of Marshall, when they handle 
Constitutional questions. 'l'he c1lauge is so great and so omi
nous that a gathering gloom is cal)t O\'er thc future. 'Ve 
seem to ha\'e sunk the Constitution below the horizon, to 
lta\'e lost the light of the sun, and to hold on our way p,'/' 
tiut'rltllli Itlllalll sltb !l1Ct' lIla/(f'IUl. n 

At this distance of time it is possible to fonn an 1.1l1prcju
diccd judgment of the matter, and e\'Cll the most ardent ad\'()o
catc of Federal suprelllacy can scarcely regrct tbe decision of tIle 
Court in the Bridge case. It liaS enablcd tlte Statcs to pnsb 

• 

forward the great impro\'cments by \\'11ic11 the surface of the 
earth has heen SUbjected to the dominion of m3n. 'l'he prin
ciple of t1le Dartmouth College Case was 1i1l1itc(1 in its applica
tion beforc it had been carried to 311 extreme wIliell would lul\'c 
left die State go\'cnl111Cl1ts in possession of little more than 
the s}1(::11 of legislnth'c power. All the essential attributes of 
State sO\'ercib'1lty would have been l>arcclled out without t11e 

';.irf! 111111 l.eltcnI or Stor)', l~litl:<l hy W. W. St,ny. Vol. n. I', 2jCl. Sec Illso 
d"horatl.' coumumL,ry in the .. ~C\\' "ork Itc\'icw," (Allril, 1838.) \'01. II. I" Jj2 • 

.... 
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possibility of reclamation, tl1fOUgh recklessness or som('thin~ 

worse, among a crowd of applicants fOf monopolistic privi
leges.' 

Cases of great variety now presented the111sch'es, display
ing in a marked manner the ability and professional training 
of the Court. In Ullitt'll Stall's \', Lall"/' in an action on a 
treasury transcript, where the defendant's vouchers had been 
destroyed hy fire, a nice question of e\'idence was discussed, 
and the production of secondary proof penllitted j in J/(/{,il
IIr)' \'. Carroll." it was held that to gh'c the Supreme CO~lft 
of the United States jurisdiction under the 25th section or 
tbe Judiciary Act, in a case brougbt from the highest Court 
of n State, it mnst be apparent in the record that the State 
Court did decide in fa\'or of the \'aUdit\, of a statute of the -
State, the Constitutionality of whid! was brought into question; 
but wben the decision of a State Court was against the "aUdity 
of a State statute, as controry to the Constitution, a writ of 
error would 110t lie.· In Ulll~('d StaIrs \'. Coo1llhs,!> the Court 
dealt with an indictment for stealing mercltnudisc belonging 
to a wrecked ship, the goods being abo\'e lligh water mark, 
and heM that such an act could be punished, C\'cn thougb 
done on land, because the offence tended to interfere witll, 
obstruct ami prevent commerce ancl navigation, ",hidl were 
placed by the Constitution under the protection of Congress, 

I ~ .. Conlttiltltionnl Ilt'\'e:loplllcnt ill the l'lIitcll Stntes It" inf1t1cllcttl hy Chil·r 
J\I!lticc TRney," by Gc.'Orj.!c \V. llhltUc, It'l(I., or l'hil:1I1clpbhl, "ColI!ltittltiollnl lIis· 
tory lUI 1It'C1I in AlIlcriCRII JAw," p. 133. 

t U l'ttel'll, I (IS38), St.-c 11I~ WiIlilllllll t'. llnill .. d Stl,tt:!!, 1 lIownrd, :CJJ (I Sol,;). 
'u I'cttrll. 66 (I S .is). 
t COIIIlIIOI\\Wlllth nnnk or h:elllllcky ,', Gritlitb d (II., 1.1 I'clers, 56 (I !\.In). So 

1lI!OO Wulker ,'. TRylor dol. S Hownrd. 6S (fllti); Conu.ncrchtl Ilnnk or CillciulIl1ti t', 

nuckillghlllll'!i Hxccutorli, 16M., 31i (18.t7). 

~ 1% l'clf:rIl, i: (IS,JS\, 
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In the Jltl.,J'or, r/f" {if (;tm:t:r/otl/I/ \', Tnt' Aknllldrill Guml 
CJ" ('/ til,' they declincd to prevellt, by injullction, the con
struction of atl aqueduct across the Potomac Rh'er, and in 
Garda \', Lu/ a case arising under a. Spanish grant, ]lcld 

that a boundary linc detcnlliucd ou as the true one by the 
political departments of the go\'cnuuent 111ust be also recog
nized as the true one by the judicial departnl(!ut, 

:\ similar principlc was annoullced in lI-'i'lllillJls \', 1nr 
SI!tlo/l.' "lSI/rill/a' COmpllll)·,J wl1ere it was held that when the 
cxccuth'c branch of thc GO\'ernmcut, which is charged with 

the foreign relations of the LUlled States, shall, in its corre
spondence with a foreign nation, assume a fact in regard 
to the sO\'ereigllty of any country, it is conclusivc on the 
j ltd icial dcpartl11clI t. 

A case now arose iu\'ol\'ing an interesting political ques. 
tion, and attracting public attention. Amos Kendall, the Post
master General, had bcen directed by an Act of Congress to 
credit certain mail contractors with t;:~ amount of a sum of 
1I10ne\' awarded 1)\, the Solicitor of the Trcasun' as due to . ~ . 
them under contracts with the Go\'crnment, The Postmastel' 

• 

Gencral refused to sanction the award, on the ground that the 
Solicitor l1ad exceeded bis aut110rity. The lUail contractors 

applied to the Circuit Court for a m:mdatJ1t15 to compel the 
Postmaster General to pay them the award. This being granted, 
the cause was brought up on writ of error,· It was contended 

that the proceedings were intended to enforce the perfo11lmncc 
of an official duty and were a direct infringement 011 thc Ex
ecuth'c department; that thc Postmaster General was alone 
subject to the direction and control of the President. These 
propositions werc denied by the Conrt, the Chief Justicc and 

l s: Pt·tCr'll, 9' (.S,;5). r Ibid., 511 (ISJS;, • '.3 PctCI'll, 4'5 (1539). 
• !.:clltlnl1 t', Thc I.'nilc,l St:ltcll, 12 l'ctcl"lI, 5:4 (IS.,;S), 

• 
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Justices Barbour and Catron dissenting. It was held that the 
mandamus did not seck to direct or cOlltrol the discharge of 
au official duty, but to enforce the llCrformance of a minis
terial act, which neither the Postmaster General nor the Presi
dl~nt had any authority to deny or control. The President 

was not iu\"estcd with a dispensing power; such a doctrine 
could not he tolerated; it would clothe the President with a 
power to control the legislation of Congress, and paralyze the 
administration of justice. Such a con~trnction of the Consti
tution would be no\'c1 and cntirc1v inadmissihle. In interest-

~ 

iug contrast with this case is that of Susan Decatur, the 
widow of Captnin Stephen Decatur, against James K. Pauld
ing. the Secretary of the N:wy,' in which an application for a 
mandamus, COJllllHmding the Secretary to pay a pension and 
a rrca rages , Imd heen refnsed by the Circuit Court of the Dis
trict of Columbia. In sustaining the judgment the Court, 
through the Chief Justice, held that as it was a matter in 
which the Sccrctan' must exercise a discretion, and was not a 

• 

mere ministerial act, the Court could not guide or control him 
in the 1)erformancc of his official duties. \Vhilc still later, in • 
I(mda/l ,' . . (;III/'·t~s,: where a suit hacl been brongl1t against the 

Postmaster General for damages in consequence of acts which 
the Court in its first decision bad beld to be official and not 
ministerial, tile principle was asscrkcl t hal a public officer 
acting from a sense of duty, in a matter wllCrc he was r~ 
quirc .. d to exercise discretion, could not be held liable to an 

action for an error of judgment. 
So too, in Ex park 11t.'llIIrll," it was held that the Supreme 

Court could have no control o,'cr the appointment or remo"al 
of a clerk of the District Court, or entertain any inquiry into 

'Dcc:ttur t', I':mltling, 1-1 I'clcrll, 497 (IS~Qt '.; !lowl'lI'Il. S; (I~S)' 
a IJ l'ctt:1'lJ, 2.)0 (,539), 
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the grounds of the rcmo\·al. U If the judge of tIte District 

Court he chargeable with auy abuse of power the Supreme 

Court is 110t the hibullal to which he is amenable.u 

In all of these cases it is manifest that the Court had no 

disposition to encroach upon the proper jurisdiction of other 

departments of the &rovennJ1ent, or otber tribunals, 

In J!CEIlI/flJ'lt' \', ((,hI'''' it was held that though the 
judgment of a Court in one Slate is condush'c in another 

State upou the merits, yet it does not carry with it sufficient 

efficacy to be enforced by execution. It must be reduced to a 

new judgment in thc ncw fonaUl, and is subject to all laws 

rehu.il1g to tbe remedy pro\'idcd tbere. Hence the plea of the 

Statute of Limitations in an action in~titutcd in one State on 

a judgment obtained in aU<I')tber is a plea to the remedy, and 

the /('."( fon' must prevail. 

About tbis time a contro\'crsy arose between thc States 

of Rbode Island and Mnssadmsctts ~ rclath'c to the boundan" 
• 

line betwccn titem, ill wbich l\IasSt.'\cbu5ctts was finallv sue-
• 

ccssful. Althougb the Court, t.hrough Mr. Justice Baldwin, sus· 
tained its jurisdiction to heolf and ddcnllinc a contro\'ersy be
tW('C1l Stnt.es, on the ground that the suit was brought to try 

a riglat of property in the soil and ottler rigIlts properly the 
subject of jmlicinl coglli1.nncc, yet the Chief JU5tice dissented 

from this "jew, nnd contendc!d that this power docs not ex· 

tend to n suit brought to determine political rights, so\"ereignty 

aud jurisdiction being quc:stions outside of the pale of judicial 

authority, ;md not, therefore. within the grant of judicial 

power ("ontainc(l in the Constitution. 

In 1839 the case of tbe BallI.: of A/~lJlIsln v. l:."arir,'a and 

113 Itch,'"", lU ( ISl9\. 
; Tb~ S~nl" "r RhotlCt Jslnutl ;', The: Slate: ~lr ~11l!WIdlll!l4:tl$. 12 rt>t~J'!l. 657 (lli,;!!); 

Ibid" 4 Buwllr.l, S~I il!\.l6j. 'I'; J'c:tc:r!l, 519 (IS,)9). 

," 
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two other cases depending upon the ~amc principle,' l'3me 
before tbe Court, presenting tlu: sovercignty of thc States in 
a new aspect, ill relation to their ,\\1t11ority to create corpor
ations, and the rights ami powers of the corporations of oue 
State to act within the territorial jurisdiction of another. It 
was clear that the law of comity whicll prc\'ails between in
dc}X!nclent nations, :md which entitles the corporations created 
by oue sovcrcignty to make contracts in :motbcr and to sue 
in its Courts, prevailed among the States of the Cnioll. 
II Tbe States of the Union," said the Chief Justice. "arc SO\'

crcigl1 States, and tbe history of the past and the events 
wbich arc daily occurring fUnlish the strongest e\·idence that 
they bave couducte<l towards each other the laws of comity 

in their fullest extent." In the Tml/h~ir"tI' Railroad COl1lpa'~I' 

v. Kllcr/and,: it was llc1c1, in confirmation of this principlc! 
tllat a. contract made in Alabama by tlte agents of a. corpora
tion created by the laws of Mississippi was \'alid and lllust 
be sllstained, 

The statns of :l corporation was further considered in 
TIIt~ COII/malial alld Rai/r()ltd fltllll..' t{ I"icl..-.fbm.;; \". Starllmb,' 

where lIr. Justice Barbour, in affinlling SII'tl'iL'br/l(t:'j' \'. Cllr

tiss· and Btl Ilk of II,,' l/I/iltd Sltllt's \', f)'.·(·t1Il ... ,'· held thnt, 
while a corporation aggregate was not a citizen as snch. and 
therefore could not sue ill the Courts of the Vnitcd States 
as such, yet t1lC Conrt would look beyond thl~ merc corporate 
char.~dcr to the individuals of whom it was composed, and if 
they were citizens of a different State from the party sued, 
the)' were competent to Slle ill the Federal Courts. But 0\11 

I &lIk of tbe l~. S. ,'. rriulfOM.', IS 1· ... tc:1'l\ 519 (1539). Rnilroll'\ (0. :'. l~lIrlt'. 

Ibid. 519 (ISJ9). r .. IIcl\\;tnl. 16 \lS~6), 

J 14 I' ... t"",, 60 (1S4t». &:e also In·illl.' ;'. l.owry, l/tid. 293 (15.40'. 

''; Crunch, :6j (1806). ~ 5 Cr:lIlch, til (I~'. 

• 

• 

• 
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the corporators must hI! citizens of a different State from tlte 
party sued. 

But in the case of the l.mll:~;,'il!t·1 Oiuilllltlli ami Ckarks. 
lel1l R, R. c." \', I.ds(J/I,' tIle important principle was estah. 

lished that a corporation is to he deemed au inhabitant of 

the State creating it. capahle of being treated as a citizen for 

all the pnrposes of sning and heing sued. 

'rhe doctrine was expanded from time to time~ until the 

Court reached the point, which has proved so satisfactory in 

pmcticc. that a nakcll a\'crment that a certain compnny W:15 

a citizcn of n Stale was sufficient to gh'e j urisdiclion to the 

Federal Courts. because the compnuy was incorporated by a 

public statute of the St:ltc which the Court was bound to 

notice judicially,:'! And stilt later it was dctel1nillec1 that a 
suit by or against a corporation in its corporate mUlIc must 

be presumed to be a suit by 01' ngainst eiti1.cns of the State 

which crcated it, and no ~\\'crmcut or evidence to the con· 

tl'ary is atlmis!-liblc fi)r the purpose of withdrawing tbe suit 

from the Federal jnl'is<liclion,· 
The powers of a corporation beyond the territorial limits 

of the so\'crcignty which created it werc still further consid· 
ered in RIII~J'(11/ \', Tkr Leufl' of Cw!o' t'I ttl,!. :\ ~C\\' York 

C()l'por.&tion was heM to be capable fI:' holding lands in the 

State of PCllnsyh'ania snhjcct to hI: I l.'stc<1 by proceedings ill 
due course of law, institntc(l by the Commonwealth alone and 

for its own use, Every power which :t corporation exercises in 

another State depends for its \'nUdity upon the laws of the SO\'· 

': IInWlml, -497 (18H~· 
I Rnilro:l.l Co, t'. "~nedl\lI,l. oG Uownnl. 16 (15.46). 

I CO\'\lIgtOIl J)rnwbri(l~e Co, :', Shcl,hc:nl. '0 Jlo\\'lIfll. 'li {ISS;), 

'Ohi<. & ~liMi",,;il,pl R, R. Co, :', \\'bttlcr. 1 II\nck. 286 (1561), 

s 1.$ l'"tcr~ I:, (IS~O), 

, 

.~ 



/./.IIIT/!D POIr!;"RS OF 7"/IH ";7"'" 7'/;"S, :Il.', 

crcignty ill which it is exerciscd; :mcl a corporation c:m make 
no \'alicl contract without the sanction, express or implied, of 
snch sO\'crcignty unless a case ShC.lUtd be presented in which 
the right claimed should appear to be secured by the Consti· 
tution of the United Slntc5. 

'fhe pendulum was not permitted, ho\\,c\'cr, to swing too 
fa l' in atl\" one direction. An illustration of the limited 

• 

powers of the St:'ltes is presented in SII .. .J'dtllll (wd JlI~I'd v. 
!JlfJtUllltI.t· ami j''I',dtlll,' where an act of illsoh'cncy, executed 
under the authority of the State of AJab:mm. was held to he 
no bar to a reco\'ery in an action brought in the Circuit Ct)utt 
of the Unit('d Slates fi)r the Alabama District, upon a ('on
tract made in New York. No Statc, ho\\'c\'cr sovereign, cou!c1 
deny the right to reco\'er upon contracts made outside of its 
own limits. Such contracts would still exist and continue to 
be enforceable according to the kl' Itlei (t1l1lmdllJ, 

" 
A few ycars later the case of Brtll/soll \'. /\.';':';',: raised • • 

the question of the legality of a taw of the State of Illinois 
passed subsequcHt to;t mortgage contract providing that the 
equitahle estate of a mortgagor stumM not be extinguishcd 
fur twch'c months after a sale under a decree of ch:\11cci,\· 

• 

and that there should l>e no sale unless two-thirds of the 
amount at which the property had been \'31ucd by appraisers 
should be bid therefor. *l'he Jaw was held to he 11ull and 
\'oid on the gronnd that it \'iulatcd a CtJlIslilulional pro\'i· 
sion prohibiting the passage of any la\\' impairing the obli
gation of a contmct. I;'rom this judgmcllt ~lr. Justice Mc
I~at1 dissented, drawing the somewhat subtle distinction that 
the State la\\' acted upon the remedy mltluot upon tlH,~ contract. 

This case was followcd and confirmed within a Ycar in .' 

t I Uow:tnl. ';11 (,J .. D', 
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a State law, prohibiting banks, prc\'ionsly <:mpowercd by char
ter, from transferring bills :mcl notes, was held to be unCOll
stitutional, hecause it impaired the obligation of a contmd.: 

A singular case: now arose im'ol\'ing the relations to each 
other of the different counties constituting the District of 
Columbia, and it was hel(1 that tl1(':), did not occupy the 
relation horne h\' the States of the Union to each other. As • 
they constitute togethcr one territory, unilccl nnder one terri
torial go\,cnullcnt, tbe residents of the county of Alc~andria 
arc not 6(')'011(/ sras in relation to the county of \Vashington. 
e\'en t110,·:;11 011 a proper cOllst.ruction of the ~Inryland statute 
of limitations the words II beyond seas tI arc C<{ui\'alent to the 
words 'U.,f,'tlloltl Ihl' ;ilrrsdidlim n/ ,III' Sllll~,:' 

In Till' VilliI'd Sltllrs \'. JlIon'is,· a· question arosc upon 
an indictment for a "iolation of an act prohibiting the sla\'e 
trode, and the Court lu~lcl that though in c~po\1nding a penal 

• 

statute, it will not be c~tended beyond tbe plain meaning of 
its words, yet the c\'idcnt intention ought not to be dcfcatl'tl 
hv a forced or o\,er-strict construction, Hence it was not 

w 

llCCCSS3n" to constitute tlle offence dcscribc<l in the Act of COIl-
• 

gress that there should have b~ell 311 actual transportation or 
carrying of sla\'es in n vessel of tbe United States in wbicb 
the prisoner s~n .. cd; it was sufficient if the vessel were cngngcd 
and under contract for the Jmrpose, 

The: session of 1841 was memorable for tbe discussion 
and decision of sc\'eral cases of \mu~\lal importance and mag-

12 llowtl.I'd, 60S (I!\."'~, 

1 MAlIltr-.' Il:In\c uf lliuiIWppi :', ShArp dill,; ll.'1lclwin tI 41, t" PIlYIlt! d ,II .. 

, tmnk of ,\"::(I",.\ri3 :'. U)'i:f. I~ J'dtn, ''\' (1(40), 

• 14 l'deN, ,,6.; (I~()), 



• 

,'i/ ... ' l"/{ C.I S HS. "1-.1 • 

nituti\!. Among them was thc Florida Land Claim. n.'pUrll!U 

under the title of JlI/It/It"! \'. 1'''1' l/lIilrtl Slaks,' involving' the 
title to t11e Fortress of 51. )Iark, the l1Iost :mcicnt structure 
in America, antedating by sc\'en years the ~Iass:lcrc of St. 
Barlliolomew, Another is the case of the AI/I/sllul,: in whh:h 
free negroes, who had been ki(itwppcd in violation M the laws 
of Spain denouncing the slavc tradc as a heinous offence, were 
restored to freedom through the efforts of the \'enerablc ex
President, John Quincy Adams, who~ after an absence of !tcarly 
forty years from the bar, re-appeared ns one of the COlI11Se1 in 
behalf of the African appellees, 'rhe case of (,~m:'t's \', 

Sldl~l{hlt',.,:a was one on the determination of wbieh morc than 
$3,000,000 dcpcmi«:.'d, nt that time a sum of much ma!,rJlilude, 
but it is chieHy interesting as involving a discussion whether 
the grant of power to Congress to regulate commerce among 
the States \'csL<; in Congress power to rcguln.te the traffic in 
sla\'es among the different Statcs, and if so, whether it docs 
not carry with it an implied prohibition on the States from 
making :my regulations on the subject, The Constitution of 
~lississippiJ adopted in IS32, had pro}libitcd the intr()(tuctiou 
of sla\'es into that Stntc after ~ray 1, 1833 as mcrclmndi1.c or 
for sale. No law to cnfurcc this constitutional pro\'ision was 
passed uutil 1837, In 1835, bowever. a non-resident had im
ported certain slavcs for sale. am! defence was taken to u note 
gh'cn by the purchaser in payment uJlon the grQund that it 
was \'oid, as ill violation of the Constitutional pro\·ision. It 
W~lS held th~Lt the Constitution of the St:llC was. nol se1f-eu
fim:iug'. :md as the Act carrying its provisions into effect was 
subsequcnt in date to the: note, that the sale was \,:i1i~it :md 
that reco\'cry could be bad. Justices Story and McKinley dis-

lIS r'c:\ers" s' (15.11). 'IS l'd~fI', 51$ (I~.&I). 

• 15 l'('tCD, 4~9 (.s.a I) • 
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scnll.-d, Chief Justice 'fancy and :\[r. Justice lIcLca.u bclic\'cd 
that the power ovcr slavery belongcd exclusively to the: States, 
that it was local ill its character, aud that the a.ction of the 
State upon thc subject could not be controlled by Congress 
either by its power to regulate commercc, or by virtue oi any 
other power conferred by the Constitution, Justiccs Story, 
Thompsun, \rayne amI ~[CKinley were of the opinion t11:1t 
the provision for the regulation of commerce did not interferc 
with the pro\'isiol1 of the Constitution (If ).Iississippi. 

Another phase of the samc question arose ill Rem.·IIII cl aI, 
\', RllfIIU·1J-.1 'rhe Constitution of )'lississippi went into opera
tion :\Iay I, 1833, find Oil the 13th of )'Iay of that year, an 
act wm; pns5t.:d to I,.~\·c effect to its pro\·isions. The Ccmrt 
adhered to the construction ()f the Constitntioll stated in 
Gro\'es ,', Slaughter, and enfurced contracts madc bct\rccn 
the days mentioned, although the Courts of )'lississippi had, 

since that decision declared such contracts to he \·oid. .. \\"e 
C;111 11:1n11y he requircd/' said the Chief Justice. "by any 
comity or respect fi)r the St:ltc cunrt~ to sUlTclldcr 0\1t' judg
ment tl) decisions since m:ulc. in the 8t:,te. :md declare 
contnu:t.s to he \'oid which upon full consideration we ha\'c 
pronounced to be valid, Undouhtedly this cnurt will ahmys 

feel itself bound to respect lhe <lCclSiollS of Slate Courts, and 
from the time they ~,rc mndc will r~g:\rtl them us conclusi\'e 
in aU cases upon the constrnction of their own Constitutions 
find laws, But wc uught n(lt to gh'c to them a rcu'oacth'c 
effect, and allow them to render im'nlid coull'acts entered into 
with cith~cns of other States, which in the judgment of this 
C01l11 wcre Inwfull~· made," • 

~Ir, Justice Daniel disscutcd t hottling that the construe· 

's st.,w"",!. '14 (,~;). 'rlll:~ CASi:$ w-erc ftKlUU .m"ut:d ilf. Simi t·. lhm(tt~>·. 

6 1I,.\\,lu,I, • (,S"!oi, • 
." 
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tiOl1 of a ~tate Constitutioli by the S~ltc tribunals was con--
elusive, and it was wholly immaterial when thc decision was 
111~1(1e. 

In the case of ~l/ar/;II rI aI, \', Tnt' LrsSf'c of Uirdddl,1 a 

case brought up from XC\\' Jersey, and it1\'olving immense in

tcrests, the entire proprietary right of the State under the 

grant of Charles II to the Duke of York, subscquently \'cstcd 

in the East Jersey Proprietors, was elaborately traccd, and ap

plied to a proprietary grant of a ccrtain portion of the bed 

of the Raritan Rh'er and Bay, the granl.ee claiming an ex

clusive ri!~ht of fishing for oysters. It was held by the 

Conrt that the navigable waters of Xc\\' Jersey had passed 

to the Duke of York and to the Proprietors, but they passed 

as a part of the l)l'crogati\'es and rights annexed to the 

politic'it powers conferred upon the Duke, and not as a pri
vate property, to be parceled ont and sold to iudh'iduals i 

that the right of fishery was a part of those prerogath'c 

rig-hts, and that after the period of the RC\'olution the l)rc

fogalin's and rCg'alities which had formerly belonged to the 

crown bccamc immediately and rightfully \'cstcd in the State, 

and that. therefore, any exclnsh'c ri~~ht on the part of a citi

zen to fish in tlu.~ na\'ig'lble waters of Ne\\' Jersey was de

clared to he unfounded, 
Abollt this time the case of S.,;ji \'. 1) .'Ol/:l came before 

the Court, in form merely un action upon a bill of exchange 

~.cceptcc1 in New York, instituted by the holder, a citizen of 

the State of Maine, in tlle Circuit Conrt of New York, but 

containing a fruitful germ which lIas expanded into a system 

of general commercial jurisprudence, the establishment of 

wbich has pro\'oked much ad\'crsc COlUlllent and discussion, 

'16 Peters, I (15.t2). 



• 

:tN T/lI~ Sl:I'RIi.lll~ Ct)(RT 0;,' T/IH 1·.\·IT/~/) S 7'..1 TES. 

both among writers and the State judges, it being asserted by 
Olin. of them, and he 110t the least able of our jurists, that 
since .1 the unfortunate mis.step that was made in the opinion 

in Si.l'ijI \". T..I'.wm, the Courts of the rllited States ba\'c per
sisted in the rccognition of a mythical commercial law, and 
h.wc professed to decide s<Kalled commercial questions hy itt 
in cntire disregard of the law of the State where the question 
~\rose." t 

'l'he acccptance and endorscmcnt of the bill were ad
mitted, :md the defense was rested on an allegation that the 
hill had been recch'ed in payment of a pre-cxistillg debt~ and 
that the acceptance had been gi\'cn for lands which the ac
ceptor had purchased from the drawer of the bill to Wllich 
thll! drawer had 110 title, and further that the quality of the 
lands bad becn misrepresented, and the purchaser imposed 
upon by the fraud of the drawer. The bill accepted had 
been recei\'ed bOlla Jid,. aud before maturity. It was held iu 
the lower court that the later decisions of the Supreme Court 
of New York had established that the receipt of a 110te in 

• 

payment of a pre-cxisting deht, was not suell a receipt in the 
usual course of trade as to gh'e the endorsee any rights 011 

the paper beyond those against tIle endorser; and it was con
tended that the Thirty-fourth section of the Judiciary Act of 
r 789, which ·declared II that the laws of the se\'cral Stutes, ex
cept where the Constitution, treaties 01' statutes of the United 
St.'ltes s11all otberwise recognize or prO\'ide, 5h:l11 be regarded 
as rules of decision in trials at C0l11111011 law iu t.he Courts 
!)f the United States, in cases where they aJ>ply,U forbade the 
Supreme Court from departing from the \'iew taken hy the 
State tribunal. It was ruled by Mr, Justice Story that the 

I llr. JustIce )Iitcbctl ill l~c)rcllllu;:h :'. R. R. CQ .• I:S I'CIlIl:1. 81., ;::s (1SSt).) .. 

• 
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holder was 110t affected by equities between the originr..l par
ties i that the Thirty-fcJurth section of the J ucliciaiY Act had 
been uniformly limited in its application to State la\\'s strictly 
local; that is to say, to the posith'e !-itatntes of the Slale, 

and the cOllstmctioll thereof adopted by the local trib\lnals~ 

and to rights and titles to things ha\'ing a permanent local, 
ity, such as the rights and titles to real estate, amI other 
matters immo\'ahle and intra-territorial in their nature and 
character, but that it docs not extend to contracts :md other 
instruments of a cOllllllercial nature, the true intcrprcl:ltiml 
and effect whereof <lre to be sought not in the d~cisi()ns of the 
local tribunals, but "in the general principles and doctrines 
of commercial jurisprudence." 'fhi:; language has hecome: thc 
fouudation of the doctrine that c\'cn in suits where the Fed
eral jurisdiction is im'okcd solely on the ground of the citi
zens'hip of the parties, and not because of <lny dh;tiuct I"cd
eral question, the Fedeml courts wilt decide the point of law 
iuvolved according to their 0\\,11 \'icw of general jurisprudence, 
although it lead to an absolute lack of recognition.. of prece
dents in the State courts in which the controversy arose, I It 
was SOUle time, 11o\\'e\'er, hefore so definite a result was 
reached. In 1845 the Court through Mr. Justice Mclean 
applied this doctrine to the conslrnction of a will, and ~mic1: 

u The 111ere construction of n witt hy n ~tate Court docs not, 
as the construction of a statute of the State, constitute a rule 
of decision for the Courts of the United States," From this 
~Ir. Justice McKinley dissented in a powerful opinion in 
which he pointec1 out the probable consequences of the doc
trine, the contests that would ensue, and the dangers to the 

I Sec .. Amc-ric:nn lAW RC\'icw," \'01. \'111., ofS:!, "lkci!liolls nf till,' I:".h·rlll COllrtJl 
on Qu~.,tio"s ur Stale: 1,1"\,," by W. lot l\IeiJ.,'lI. or rhilndcll'hill, Scc: n\!I(1 IIAre: OD 

Constitlltlomll l,l\w, Vol. n" 1107. 1117. IlI1d Lecture 51 passim, 
2\ 
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peace and hanuony of the people of the United States. III 
this "iew Chief Justicc Taney concurred,l 

But the most important of a11 the cases considered at 

this time was that of 1'''~i:;I1' ", GIIIIIIIOII;'I.,t'Illlll tlf A"IIIJ.~J'I:'l1IIli.l:: 
and it afforded an opportunity to Judge Story, one of the last 

in his long judicial career, of declaring a State law unconsti

tutional ami ,"oid, Although the judgment of the Court was 

unanimous. it is to be rcm:uked that the Chief J nsticc and 

sc\'cral of his associates did not concur in the reasoning and 

principles laid dowll in the opinion of the majority, 

pngg. a citizen of :Maryland, bad taken a fllgith'e sla,'c 

hy force from Pennsyh'allia, withont the certificate required 

hy the Act of Congress of I i93. and had carried her to the 

Statl.! of l[ar\'l:md to her owner. For this act he had been -
indicted under a law of the State of Pellnsyh'ania, passed fOf 

the purposc of gh'ing effect to the pfovisions of the State 

Constitution rclath'c to fugith'cs from labor, and to prc\'cnt 
kidnapping, which dcc1are(l that the taking and carrying away 

of any negro or 'mulatto by force or violence from the State 

should be dC.'CUlCd a fclony punishable by fine and imprison

ment, 'rhe act also provided :l mode for the rcmlit.ion of 
fugith'c sta\'c~. by the State authorities, The fugith'c sh\\"c 

lm.d been brought by "il'tuc of t1tis law before a Pcnnsyh':min 
mngistratc! who refused to take jurisdiction, aud Prig" had 
thereupon of his own will carried her off to Mary1:md, acting 
uuder the authorih' of the owner. It was beld that the 

• 

Pennsyh'ania law was IUlconstitutionai, because tIle Constitu. 

tion of the United States, in pro\'i<ling that rngith'es should 
he dclh'crcd UP, placed the remedy exc1ush'ely in Congress, 

• J,4ne :'. "id:, l lIo\\'artl. 46..1 (,S",S1, Sec (,,»Im tbe cnrliu cnliC1l of Jnck. 
fCOlI ,'. Cilew, '0) Wl,cA\c):I. 'S3 (.Sr,). Alld lI ... n.\III'1\(111 (/ 11.1', t', Griffin,s l't'lc:rs. 151 

{'~3'}' t .6 l'eters, 51? (Itt::), 
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and therefol'e the States wcre prohibited from passing :1.11)' 

law Up011 the subjcct, whether Cungress !lacl or had not leg
islated upon the question. Although concurring in the re
sult, the Chief Justice disscnted from the reasons gh'Cll hy 
the majority of the Court, stating that the Constitution con
taincd 110 words prohibiting the se\"eral Statcs from passing' 
laws to enfol'ce tilt! right. It is true that they wel'e in ex
press terms forbidden to make any regulation which could 
impail' it, but there the prohibition stopped, and he saw 110 

rcasou, in the absence of any exprcss prohibition, for estab
lishing a different rule, where, by national compact, the right 
of property in sla\'cs \\'as rccognized as an existing right in 
e\'cry State of the Union. 

Justices Thompson and Daniel also delivercd opinions to 
the same effect, but concnrred in tlle judgment of reversal, 
011 thc ground that Congrcss by the act of 1i93 ltad exer
cised its Constitutional power, and as thc PCllllsyh'ania law 
conflicted with it, the State law was null and \·oid. 'Ve find 
interesting fragments of a state of society that bas perished, 
in IVi/limlls v. Ash, I a solemn adjudication tlmt the bequest 
of freedom to a slave is a specific legacy, and in Rhodt's v. 
Btll ~ that the purchase of a slave in one county in the Dis~ 
trict of Columbia and sale in another entitlcs him to freedom, 
and in Adums ,p. Robrrls 3 where an andent manumission 

deed was admitted in c\'idence on the trial of a petition for 
freedom by the child of the manumitted slave. In fiml's v. 
Villi ZUlldl' the question of wlu.t facts amounted to a II har
boring n of a fugith·c slave, was considered, and it was held 

that the fugith'e slave law of 1793 was constitutional aud 110t 

in conflict with the Ordinance for tIle govenuucnt of the 

I , JlOWBnl, I ('8.$3~. I:: lIownnl, 397 (18.s4). '2 lIownnl, 4S7 (18.$4). 
• 5 Howard, 215 (18.17). 

• 
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Territon' Northwest of the Rh'er Ohio. The Court refused to 
• 

notice "the supposed ine~pc(liency and il1\'alidity of all laws 
recognizing sh\\'cry or any right of property in man. That," 
said :,\Ir. Justice \Yc)(){lbury, U is a political qucstioll t settled 
1,)' each State for itself; and the Federal powcr over it is 
limited and regulated by the people of the States ill the Con
stitution itself, as one of its sacred compromises, and whid1 
we possess no authority as a judicial body to modify or O\'cr
rule." 

Passing from Constitutional questions to those cases which 
illustrate the boundless \'aricty of topics discusscd, we find 
the doctrinc laid down by Lord Camden e~amiucd and COll

firllll'ti: tbat a court of equity, Wl1ich is never activc in Telief 
against conscience or public convcnience, has always rcfuscd 
its aid to stale demands, where the party bas slept upon l1is 
rights for a great length of time. Nothing but conscience, 
good fait1l, and reasonable diligeul'C can ca~l the court into 
activity. \Vhere these arc wanting, tbe court is passive and 
docs nothing; lacbes and neglect are always discountenanced i 
and therefore, from the beginning of equity jurisdiction there 
was always a limitation of suits. 1 

In f'tlrltrjidd's E.I:rmlors \'. Clark's Ifni's, t a questi ... 
arose under tbe Virginia statutes establishing a land oft 
and the boundaries of the territory appropriated to the ChCi 
kecs, as fi~ed by treaties, were l1istoricnlly examined by Mr. 
Justice Catron in onc of t110S<: opiuions discnssing \Vcstcnl 
titles by which he justified his well cstablisl1ed reputation as 
a master of one of the most intricate and perplexing systems 

of local real estate law. 
In Vidal c/ ill. v, Gimrd's E~l·l'Clllors,3 el..1.borately argued 

I RoWUlIlI1 d al. ". Wathen d til.. 1 

I a llowaN, 77 (IS~4) • 

• 

Howud. 189 (1&$1), 
IZ lIoward, 127 (18«). 
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by \Vcbsler and General \Valter Jones on the one side, amI 
by Horace Binncy anu Jllhn Sergeant 011 the other, the law 
of puhlic charities, of superstitions uscs, and of the right of a 
tcstator to control the direction of his gift were most exhaust
ively considcred by ~Ir. Justice Story in an opinion replete 
with interest. Mr. Binney won thc most splcndid of his pro
fessional triumphs, and obtained thc crown which hc wore with 
so much modesty.' The testator, Stephen Girard, whose name 
has since become, through the snccess of Binney, a synonym for 
charity, had excluded all ecclesiastics, missionaries and ministers 
of every sort from holding or cxercising any station or duty in 
the collegc he sought to found, or C\'cn \'isiting thc samc; and 
had limitcd the instruction to be given to the scholars to pure 
morality, gencral bcnc\'olcucc, a 10\'e of truth, sobriety and in-

, 
dustr),. 'l'hcse pro\'isions were bitterly assailcd by \Vebster, 
who declared, in terms which show how little knowledge of 
ihc future is \'ouchsafcd C\'cn unto thc wisest: "No good can 
be lookcd for from this college. If Girard had desired to 
bring trouble, and quarrel, and strugglc upon the cily, he 
could h:wc done it in no more effcctual way. The plan is 
unblessed ill desi1:.'ll and ullwise in purpose. If thc court 
should sct it aside, and I be instrumental in contributing to 
that result, it will be the crowning mercy of my professional 
lifc." To tbis the Court, through the lips of Story, replied: 
., 'rhc testator does not say that Christianity shall not be 

I It wns ,hning the c\'cninj: or the tiny "POll which llr. niUllt)' dOlled lIis trio 
ulllphAnt nr~ulllent. tllllt l'n'si.lent Tyler offercd the plllce IIIn,le \'/lenllt ill the 

SU1'n!III1: Court by the ,lcnth of l!r. Justice nnltlwill, fin;t to llr. Scl'J:ellnt. nllli thl'lI 

to llr. Ilinney. Ilotll .1«linc,l to IICCC:I't it. cnch nllC!~illg thnt he WIIll o\'cr I'ixl~' 

yeoI'!! of nge, nn,l lind .Idenninl·'} to nccept 110 puhli(' office. l~nch rcqlleJ;tclt thnt 

the plncc be oifel'Cfl to the oU,,:r, and Ulllt the fnct he luul cl«linecl nllli hiJ; rC/lM)IIS 

for doillg !IO be kept IItcn:t from the other. .. &>'''eo Deculc:s of the rrlioll," 1;)' 

Jtcllry A. Wille, p. 219. 
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t:mght in the college. But only that. no ecclesiastic of any 

sect shan hold or exercise mly station or dut), in the college. 

Suppose, instead of this, llC had said that no person but a 

I:Wlllan shall be atl instructor or officer or \'isitor in the col-
• 

lege, what legal objection could h:we been made to such n re-
striction? And yet the :\ctual prohibition is in effect the 

S:UllC in suhstance. But it is askeu: why arc ecclesiastics 
• 

excluded, if it is not because tbey arc the stated and appro-

priate preachers of Christianity? The answer may be gh'cn 
in the \"cry words of the test:ltor. • In making this restric

tion,' says l1c, I I do not mcan to cast any reflection upon :UI~' 

sect or person whatsoc\·cr. But as there is snch a multitude 

of sects and such a diversity of opinion amongst them, I de

sire to keep the: tender minds of the orphans, wbo are to de

rh'c advantage from this l>Cflt1est, free from the excitement 

which clashing doctrines and sectarian cOlltrO\'ersy are so apt 

to produc.:c: . . . Looking to the ohjection~ therefore, in a 

mere juridical \'iew, which is the only one in which we are at 

liberty to consider it, we nrc satisfieJ t11.\t there is nothing in 

the rle\'ise establishing the college, or in tbe regulations and 

restrictions contained therein, which arc inconsistent witb the 

Christian religion! or nrc opposed to any known policy of the 
81.'1te of PCllnsyh·ania." 

• 

The :\Iyra Clark Gaines case, which came frequently be-

fore the COllrt, and with varying chances of success until it 
ripened into a \'ietory for the claimant, attracted an extraor

dinary degree of puhlic int(~rcst, 110t only 011 account of tbe 

large amount of proJlerty itwoh'cd, but because of the romantic 

nature of the history upon which it tnme<1. 'rhe charac

ter of the case can be best sll11uuari1.ed in the words of Mr . 
• 

Justice Grier, wbell dissenting from the opinion of the majority 

of tIle Court, both as to the law and the facts: "I do not 
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tbink it necessary to vindica.te my opinion hy again prescnt
ing to the public ... iew a history of the scandalous gossip 
which has bcen buried under the dust of half a century and 
which a proper feeling of delicacy should l1:1\"e permittcd to 
r(!m::lil1 so. I therefore dismiss lh~ case as I hope for the last 
tiuu:!, with the single remark that if it he the law of Louisi
ana that a will can be estahlished bv the dim recollections, 

• 

imaginations or i11\'entions of anile gossips after f()rty·fin~ 

years to disturb the titles and possessions of bOlla jid,' pur
chasers without notice of an apparently indefeasible legal title, 
haUtI {"(jl/idt"m im·it/I·f), mimI" ;;h~/t/:~."1 

Two cases occur in counterpart :- in one it was held 
that a person in custody nudel a writ issued from a United 
States Court could not be legally discharged from imprison
ment hy a State onieer acting nnder a State in$oh'c11t law i 
in the other it was held that 110 United States Court or 
judge could issue a h"bras corpus to bring up a prisoner who 
is in the custody of a State Court for any other purpose 
than to be held as a witness.:! 

In the case of '-\""11 .l/O(lI'C &- Co. v. Tllr Slalr 0/ Olfia,!! 
the contl"o\'ersy arose ont of the cession of that part of the 
Cumberland Road lying within the limits of Ohio and the 
State legislature accepting the same, and the Court, adhering 
to \'iews already expressed ill the cas\: of Srar~irhl v. SloJ:es,' 
held that tolls dtargcd upon passengers tra"cling ill mail 
coaches, but 110t charged against passengers traveling in other 
coaches were against the contract and void, and that while 

IGnint'1i nillt wife t'. Chew. 2 JIow;mt, 619 (1~.$4). J'nltcrtion t'. GaillC$, 6 UO\ ... ard. 
SSG (18,,8). GllinCll :'. ReM t'I al., 12 Uownnl, 4i3 (ISSI). Gaines t'. lIellllell, 24 
1I,)\\'l'1nl, 553 (1860). 

• Duncan t'. llnl"!il ~I Ill.. I Howard, 301 (1&13): Ex parle Dorr, .; UQwnnl. 104 

13 lIow:lrll, i:o (as",5). • J UO\\'tlrd. IS I (I S~S). 
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the frequency of the departure.' of coaches carrying the mails 
was not an a\ms~: of the prh'ilcge of the Uuited Stales, yet 
an unnecessary divisioll of the mail mallcr muong a number 
of coaches was. The principle i!1\'ol\'cd in both cases was 
that a State could not impose a toll on carriage:; employed 
in lransp0l1ing the mail, h(.:canse such n carriage must be 
held to be lad<:11 with the property uf the United Slales, and 
a State could Hot tax a national agency. '~"he exemption was 
not pU5-hcd, howcver, so as to include other proJlclty in the 
same \'ehic1c~ or persons traveling in it, except where they 

, 

were discl'iminatcd against. 
In the important case of Tit" :~;/ti/,· 0/ 1IImJ'/illlti Y. Tit,· 

BfI/llilllJn~ (:."-:' Vli/o Rllilroad Ct.1.,' the State of :\Iat'ylalld l1ad 
passed an ad directing a large money subscription to the 
capital stock of the railroad company, provided "that if t.he 
Company slmll not localc its road in the manner pro\'ided 
in the Act it should forfeit one million dollars to the usc of 
\Vashingtou County." By a suhsequent act, so much of the 
first act as m:tdc it the I~tty oi the Company to construct 
the rond upon the: route prescribed, was repealed and the 
penalty was remitted ,111d releasc:d. Suit was brought for tbe 
penalty, and the Supreme Court held, throhgb the Chief Jus
tice, that the second nct of assembly diel not impair the obli
gation of n contract, iuasnmch as the effect of the first ad 

was the imposition of a Il'~nalty by the State, which it had 
the rigl1t to ren,it, even 3111~r snit hacl been h1'ought for its 
recovery. The scope of the law showed that it was legisla
tion for State purposes, and a measure of Sttlte policy, which 
the State had a right to change at its pleasure; and neither 
tllC county nor any of its citizens had acqnircc1 private in-

, 
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terests which could be defended and maintained in a conrt of 

justice. 

In the January 'l'enn of I84i, se\'eral celebrated cases came 
hefore the Court known as the License cascs,l all of which 

arose uuder the much discussed clause of the Constitntiflll 

vesting power in Congress to regulate commerce. 'rhe pre

cise point involvcd in the first two cases was, whether a 
State might assume to regulate or prohibit the retail of 

wines and spirits, the il11port~tion of which from foreign 

countries had bcen authorir.cd by an Act of Congress, and ill 
the last case, whether a State might prohibit by law the salt! 
of liquor imported from another Statc. there being no Act of 

Congress to r~gulate such i111portntion. In the decision of all 
these cascs it was unanimously determined that the laws 

uuder review were \'aEd and Constitutional. 'I'here was much 

diversity of opinion, howc\'er, as to the principles upon which 
the cases should be decided, six judges writing nine opinions. 

It was fully admitted by all that if the State laws were in col
lision with an Act of Congress they would he unconstitutional 

mul \·oid. If in the Massachusetts and Rhode Island cases 

the law had obstrnctc<1 the importation or prohibited the sale 
of the articles in the original cask or vesscl, in the hands of 

the importer, it would ha\'e been ,'oid; bec:msl' the importa

tion was permitted by Cong-n'ss in thr exercise of its COllsti

tional power to regulate foreign commerce; but the State 
laws, so the Chief Justice contended, wcre framed to act upon 

the article after it had passed the litlc of foreign commerce 

iuto the hands ()f the dealert and had thus hecome a part of 

the general mass of UJe property of the State. '}'his, he in

sisted, was directly within the principle as wcll as the lan~ 

I Thurlow:', :\tas..'IIlChU5Cll1l. Pletcher :'. RIII')(le Islaml. I'circe tI III. :', Xc\\' 
Unllll)l;lIirc, 5 Ummr.l. Sf".. (IS"i). 
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gnagc of the opiuion of Chief Justice :\larsbnll in the case of 
BJ'f.Ji.i..'1l \'. J/ar),/tllJti.' 

'rhe Xc\\' H:uupsllirc ~asc differed from the two fonner in 
scveral import:mt particuhl1:s. 'rite law pruhibilcd the sale, in 

any quantity, without license, and the sale had heeu made 
by the impOlter, in the original package in which the liquor 
had been imported froUl :\Iassachusctls iuto ~C\\' Hampshire, 

'rite case, therefore. turnc.-d. in the judgment of the Chief 
Justice, upon the question wl1cthcr, in the nhsencc of nn Act 
of Cong-rcss rcgnlnting conuncrcc hetween the States, nIl State 
laws on the subject were null nnd \'oid. In other words, 
whether the mere grant of powcr to the General Guvernment 
couid he constn'cd ~~ :m absolute prohihition to the cxercise 
of :my pow~: (i'::':r l}~:! :-;.amc z:!ll~cct i;y !lw St~h·"'. It was 
upon this question that :\ d~"~r~ity (ir sentiment existed 
among the memhers of the Court, just as it had arisen i·.~ 

the case of p"(i:;1{ \', COIII/IIlII/U'I'a!';' "I P(·IJII,~I·/mlllil. 'rhe 
\'jew of the Chief Justicc was expressed in the following lan
gunge; "The controlling and supreme power o\'cr (:ommerce 
with foreign nations and the sC\'cral States Is undoubtedly 

conferred upon Congress, yet. in my judgment, the State 
may, nc\'crthc1css, for the safety or convcnience of tt'ac1e, or 
for the protection of the health of its citi~cns, make regula
tions of cOllllllerce for its o\\'n ports and harbors, and for 
its o\\'n territory j and such r~g\llations are \'aHtI, lillIe!)!; they 
come in conAict with the law of Congress," 

Mr. Justice McLean contended that the State laws did 
not prohibit the sale of foreign spirits, but simply required a 

license to sdl. A liccnse to sell an article, foreign or domes
tic, as a merchant, or inn-keeper, or victualler, is n matter of 

112 \"'henton, ';19 (.827). .. 
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police ami revenue, within the power of a Slale. It is strktly 
.\11 inlernal regulation t and cannot come in cuufiict. s;\\'ill~ 

the rights lif the importer to sell. with nny IlOwcr poss(,·ssl.·d 

by Cong-r'css. 'l'o reject this \'iew would make the exccss of 
the drunkard a constitutional dut), to cnconmgc the impl'rla' 
tina uf arci(:nt spirits. In the ::-":cw Hampshire case he held 
that the word h import," in a commercial sense, mc.ml goods 
hrought from abroad, :md did nul apply to tht: lr;mspurtali~lIl 
of nn article from one: Stale to :mothcr. Justice.!; Catrun, 
Danid. \Voodbur\' :md Grl('r had each his own mude of 

• • 

slating his reasons, thougb all arrived at the same result. 

'rhe interest of these cases is enhanced b\' the laler case 
• 

of emllt:" \'. Rotln! I,if RId lIi,/'(/,.1IS1 and the rccent decision 

of /"";s)' y. !1,ln"il,": known as tbe "Original Package Cal'c," 
in which the decision in Pt:il'cI' v. N,.;", Ilulllpsllli'" was dis. 
tinctly o\'emtlcd, Chief Justice Fuller there holding: "'rhe 
conclusion follows that, as the grant of power to regulate 
cOlJIlJlerce among the States. so far as one system is required, 

is cxc1nsh'e, the States cannot exercise that power without 

the assent of Congress, and, in the absence of legislation, it 
is left for the Courts to determine when State action docs or 
docs not amonnt to such exercise, or, in other words, w1lat is 

or is not a regulation of snch commerce." 
In the case of CO()~· v . . "'t!/!tr/,' the (Itlcstion of the effect 

of a debtor's discharge under the lusoh'cnt laws of one State 
on a contmct made in another State was again discussed, and 

decided in conformity with the decisions in (~I[t!t'II v. Sauuders 
and B(~"/r. v. Z,ldltlril', und it was held that the State Courts 
were bound to conform to the decisions of the Supreme Court 

of the United States declaring State laws unconstitutional. 

I U Jlowan!. 299 (I Ss I ). ' I)S li. S. Rep. 100 ( 

'5 UO\\'lIrct, 295 (IS"i). 

• 
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At this term the import:mt admir.llty cns~ , .... r Uilni~( '". 
('lark,'\ was dedded, in which the allctlti;,.: ' f i>C Cuurl was 
(":tllcd to the question for the fir~t lime \\ ~~.; i ;;I;~ :.;'c ;ulmil':\lty 
jurisdiction conferred by the ConsLitutiun :~ :L'; ~" be limited 
to what were \\·cll.rct.·o;.{ui1.cd C:lSc$ of :1.rln.ir;,i~y jurisdiction 
in En~land at the time ul" the aduption of the C()\l~titntinn, 

or whether thal jurisclictiun in a puhlic na\·iJ.!ahlc rivt:l' ex
Lcmkc1 IJC\'I)ud th\.! ehh ,\Uti fluw of the tille, The cullisi,m 

• 

cumplained nf had taken place on the ~[ississipl)i Ri\'cr at a 
puint where there was much doubt whether the tide ehlK'd 
and flowed. 'fhe majority of th .. ! Court, howc\'cr, thought 

• 

that tht:re was sufficient proof of a tit\:11 fluw. and conse-
quently it was nol ncc(,'SS-:try to consider whether the admi· 

• 

mlty jurisdiction cxtc'lulctl higher. But the case il'> remark· 
able ft)r the PQwerful dissenting opinions of \Voodlmry and 
Daniel, in which they pleaded for the restriction of the admi
r:tlty jurisdiction in oppositiun to the principles so ably con
tended for by ~lr. Justice \rayne, :\11(1 suhsequently sustained 
by Chief Justice 'raney in the case (If the (;('Iu'ur CII/;:/: in 
which he n..<;sertccl the bold and comprehcnsh'c doctrine that 
the admiralty power of the Court extencled beyond the flow 
of the tide in all public ua\'igable wate!'s, and even O\'cr the 
gr<.~at fresh water lakes.:.! 

The class of cases known as the Passenger Cases3 arose 
under the saUle Constitutio1lal pro\'ision which had been in
"oh'ed in the discussion of the Liccnse Cascs. 'fhe question 
was presented whether a law of the State of New York im
posing a tax upon the masters of \'essels arriving from a 

IS Hownnl, 44l (IS~i). 

'Sec, lUi to tbl! A,lmirntly jllri5llictioll on t.ong Isllln.l Solll111, The Ne\\' JCr8('Y 
Stenm Nn\', Co, t', The llt'rc:linnt,;' U:mk, 6 nowlml, 344 (l&4S) • 

• SlIIitll :'. Tllnll:r, :Sarris ,f. City or Iloston, 7 1I0wortl, 2SJ (18.49). .. 
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foreign port, upon each steerage passenger :mc1 each cabin 
passenger, and upon the mastel'S (.If coasting \'essels for each 
passenger, was rcpugll:ml to the Constitution of the l'nitcd 
States. 'l\\,o points \\·l'ri.~ distinctly presented: Is the power 
to regulate commerce t:xdusi\'c1y \'csted in tongres:;? h; a 
tax upon persons a rcg-nlatiou of commerce? l!pon buth 
these points it was cbillled upon the argument that they 
bad heen repeatedly settled by solemn j\ld~lIIents. notahly in 
(~'iblI(1I1J \'. (kdm and /lro:I'II \' .• Jl11I}'!trml. Against these. the 
principle of .'\'""'" l'ill'~' \', .Jlilll w:ts cited, 'fhe result of the 
deliberations of the consultation room and the judgment of 
t.he Court left both questions in an uncertainty still lIIore 
perplexing than when the discu:;sion began. Fh·c Judges, 
~It'Lc;U1, \Vayne, Catron. McKinley and Grier, declared the 
laws null and \'oid, and four judges, 'fancy, Daniel, Nelson 
:mc1 \\" oodhury were for sustaining them; but such was the 
dh'crsity and conflict of "jews, c\'cu among the Judges con
curring in the pre\'ailing opinion, that the reporter frankly 
declares that h there was no opiuion of the Court as a 
Conrt," l 

Not the least interesting feature of these cases, is the 
clo\trnordinnry difference in recollection between \VaYllc and 

• 

Taney as to what had passed in the consultation-room when 
,\'t·w Yor.<· \'. :Ui/II was decided. ten ~'cars beforc, Each, with 
the most perfect sincerity and fullness of detail, states what 
he recalls of the discussion and of the points determined; and 
each, with perfect courtesy, but with characteristic fil'JJ111eSS, 

I The ,li!IClIll\ion h:l5 been !!CUI C.! fin!llly hy the rl:Cenl (Ic~hiioll!i of the Supremc 

COllft. which hR\'C !'lIh!llRllliRUy lIusl.ninCtI the cloc:l.rillc tllnt the rCJ:LlIRtitJII t)f forei;,:n 

colllmerce is C:..:clulIi\'.::\Y within th~ control of Congt't!!'i!l, nm! tllnt 110 State eRn Ilt· 
tcmpl. n. rc;:ullltiQII of COIIIIIIC:rce. C\'lm tbough there hc 110 Act or C4)nJ:I't'l>.'1 ill cxillt· 
cnc~' wilb which such n regulation ('Gulli conOid, W:lb:l511, 51.. J.(mis fII\11 l'"cific 

R. P.. Co. ~'. lIIiuois, uS t'. ~., 557 (lSSG): l:argo ~', llichignn. UI t', S., 230 (15S6), 
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contmdicts the other and lahel!i the statement of his opponent 
as a clangcrolls error. 

The relation of the States to the Uuion is still further ex
hihited in the following cases: 

The protection of citizens in the cnjoyment of religions 

liberty was held to be entirely a matter of State concent, as 

the Constitution of the United States hac! made no prods ion 

upon the subject.' 'rhe Court, therefore, had no jurisdiction. 

Xor had it jurisdiction o,·cr a qu<:stion arising ont of an al~ 

lcgc:d invalidity of a statute passed by the Territory of ~I ichi

g:m before she became fully organized as <l State':: Xor is a 

Statc lnw prO\'icling punishment for the offense of circulating 

counterfeit coin of the Uuited States unconstitutional or beyond 

the powers of a State. e,'cn though Congress may have pro

,·idec! a similar punishment. The prohibitions contained in 

the Amendments to the Constitution were intended to be re

strictions upon the Federal GO"crnmcllt and not upon the 
allthorit\" of the States.~ 

• 

In se,·crnl most interesting caSC$ it was held as to the 

power of eminent domaiu that a bridge 11eM by an incorporated 

company under a charter from a State might be condemned 

and taken as part of a public road \UulcI· the laws of thnt 

State. Although tbc charler was a contnlct, yet like all pd
,·ate rights, 'it was suhject to tlle power of eminent domain of 

the State, and thc Constitution of the United States could 110t 

be so constrned, as to deprh·c the State of such a power.' 

In A't'smillt dill. \'. Slldtlml ('/ al.," the Court swung 

I l'crmoli :'. "IUllidl'lIlity !\o. I or the City or !\cw Orh:ll!llI, 3 Howard, ~S9 (IS-!SJ. 
I Scott dill, :'. JOIII.~!I, S Uownnl, 343 (IS47). 
11~ox :'. Stnte or Ohio, S Ul)wnnl, 411 (1847). 
• W,-ost Rh'~r nril!ge Co. :'. IIi" d al. lei. :'. Town Qf Jlriltth:horo' ~f 'fl., 6 

How/ml, S07 (114S). ) 7 Uoward, $u (15.l9~. ... 

• 

• 
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back to the linc from which it had departed in RO''''tlll ", 
RlIIl1Icls, I and declared that it was the estr •. :ishcd doclrinf": 
that the Supreme Court of the United States will adopt and 
follow the decisions of the St.'ltc Courts in the constrtlclion of 
their OWI1 statutes where that construction has been settled b\' 

• 

the decisions of their highest tribunal. And in • \~1111(111 ", 7//1' 
S/(1lt~ (}j LouisialJa, ~ they sllstained the right of :l. State to tax 
its OWI1 eiti7.ens for the prosecution of any particular business 
or profession within the State; hence :l. tax imposed upon all 
money or exchange hrokers was not ,'oid for repugnance to 
the Constitutional power of Congress to regulate commerce, 
c\'en though foreign bills of exchange arc instruments of 
cOlllmerce. 

Iu Llt/lltr \'. Bordm,'l a case arising ont of the internal 
•• 

troubles and ,'iolcnee in the State of Rhode Island o\'er the 
adoption of :l. Constitution in place of the Charter of Charles 
II 'n period knowa in the annals nf the State as (j Dorr's 
Rebellion," .. the Court, )'h-. Justice \Voocllmry alone dissent
ing, declined to take jurisdiction of what was purdy a l)olitical 
c}llcstioll lying beyond the reach of judicial authority, .. I-low 
e.Ul this Court," asked \Vchstcr, in argument, "it1\"it<.~ the 
prcsent Govcrnor and the rebel to exchange piaces?" 

II ~Itldl of the nrgmncllt." snid the Chief Justkc ... on the part of 
the plaintiff 'tunlCiI upon politknl rights ;\lI~i pulitical 'lm:stiolls. upon 

which the Court has lx.'cn urged to eXllrcs.; nn opinion, We decline , 

doing so. 1'he high )lower has 1)(,:~n conferred upon this Court of pass-

ing judgments upon the acts of the State so\'crcigntics :1Iul or the 
lcgislath'c and cxccuti\'l.! branches of the l:, .. dcrnl Go\'cnlmcnt, and of 
dc:tcnnining whether they nrc beyond the limit.; of vower mark(!d out 

for them rcspccth'cly hy the Constitution of the United States, "his 

tribunal. therefore. should be the lnst to o\'cfStel) the boundaries which 

IS Jlowunl. 134 (l!S4i), r S Uow:lr(l, i3 (1850), 

·, 
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limit its uwn j\lti~diction; nm1 while it :;l\ouhl nt"':\rs he rc:ul}" to meet 
:11\>' (ll1c, .. :~tion l'Oufilh:d to it hy the ClllIstitlltilln, it is (:(Jually its duty lIot 

tu p;tli':' hC:YOIlIi ils :ll'l'ropri:tlc sphcn: of :.lclion. and to lake care lint tf) 

il1\'"vl\'\,: itself in tli~·\l:o;."'ioIlS which 111<)ll\:l'1y hdong to other {unulls." 

At this point we close our vicw of the first half of 'fancy's 
judicial career'. It is a convenient stopping-place. It enables 
us to cast :l glance hackwanl and m~\rk the general results 
accomplished hy the untiring laoors of th~ Court. No single 
d\:cisiun strikes the eye equal in tow('nng majesty to those of 
the days of ~larshall. These still remained the unapproach
ahle bulwarks of t.he nation's strength; but around and about 
them appeared many subsidiary works, built under the (liree
lion of keen and critical intdligcllcc, extending, supporting 
and maintaining their effectiveness, while 'It times impro\'ill~ 

their construclion hy reducing undue prominences or 11l1sccmly 
projections. \Vithin these, without crowding the former too 
closely, and without tou many or too serious breaches for the 
purposc of rOOI11, line aft.er line of ramparts had been thrown 
up arouucl the rights of the States, within which they de\'(·l
oped their mighty energies, nursed their resources and round(:d 
out the full and harmonious figure of our dunl system of 
gO\'cnl men t. 

On the whole the work accomplished by Taney amI his 

associates <luring the first fourteen years of his terl~l, was quite 
as essential to the full realization of onr wclf.'lfc as a nation, 
and an accurate appreciation of the true c1mracter of onr go\'
ernment as any preceding epoch in the history of the Court. 
It served to check excesses, to limit extravagances of doctrine, 
to awakcn and develop new l)owcrs t to moderate tendencies, to 
introduce contrast., and clements which in future years could 
be mingled and \1s~d for the prescnoation of tIle wllol~, as welt 
as for the protection of each part. 'rhe work of this period 

, 
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was not compactly built, however, 1101' uniform in design. 
'rhe mind of Taney llC\'er exercised the great or pr~c1()lllinat. 

ing influence o\'er his associates which had been characteristic 
of ~[arshalt. 'rhe practice of making the Chief Justicl' the 
organ of the Court in deli\'Cring opinions W:1S abandoned! 
partly, as his associates ha\'e told us, because free frolll \'anity 
himself, ~rancy was eamestly desirous of gi\'ing them all an 
opportunity of expressing their "jews, but chiefly, as any close 
student of the decisions cannot filiI to pcrcch'e, because upon 
Constitutional questions the Court lacked cohesion. :\Ic Lean 
and '''arne were the "high·toncel Federalists II of thc bench, 
as :\Ir. Justice Curtis called them when first taking his place 
as their associate. Catron, Grier and :.\lcKinley had similar 
tendencies, but f.'1r less pronounced! while 'Voodhury and 
Daniel, the former a man of ori1:,riual and striking powers of 
mind, though in the main in accord with the Chicf Justice, 
broke from him upon the development of the admiralty juris
diction. It was with Nelson that the Chici Justice llIost fre
quently concurred, and during the latter part of his career, 
the trimm-irate which corresponded with that of :.\larshall, 
\Vashillgton and Story, was composed of 'raney, Nelson and 
Campbell. 

'rhe Bar, during the period of which we ha\'c written, 
was marked by the presence of men of great professional 
strength_ It is true that no single man exercised the potent 
sway o\'er the Court or its decisions of which Pinkney or 
'''ebster could boast in the time of Marshall, but there was 
110 departnre from the general high standard of those days 
for learning, acuteness, thOi·oughness and precision, in the 
arguments of such exact and accomplished lawyers as Butler 
and Ogden, of New York, George \Vood, of New Jersey, Ber
rien, of Georgia, and Binney and Scrgeant, of Pcnnsyh·ania. 

<)0) --



• ~\3S TlII~' Sl..'I'RH.lIE COCRT OF TJ/1~ t.:.\"ITl~D STATE ..... 

Pinkney's dazzling rhetoric was 110t much more bighty colorcd 
than the Imming eloqucncc of Choatc; nor was thc polished 
styic of \Virt superior to the charm of the classic scholar
ship of Legare, or the stately dignity of Seward. In the 

power to deal hcavy hiows Crittenden :mc1 Bibb, of Ken
tucky, might fairly vic with Chasc and S1.111t011, of OhiQ, 

while in the shining ranks of ach'ocatcs whose union of legal 
lcarning, professional skill, logic and cloqucnce made them 
the most rcmarkable of all the men who appeared at that 
grc:lt Bar stood RC\'crdy Johnson, of ~Iaryland, ,rilliam ~I. 

~Iercdith and Jercmiah S. Black. of Pcnl1sylmuia, Caleb Cush
ing, of ~Iassachtlsctts, anei Charlcs O'Conor, of Nc\\' York, .. 

who pressed forward to fill thc gaps occasioncd by thc deaths 
of Clay, \\"cbster and \\"hitc . 

• 

.. 
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CHAPTER XYI. 

1:11'1"11 l~I'OCIl: 1550-1S61: TUH r,A1'"tJ:R 11.1.1,1' 01' T,,,,;\"S JlmlCl.\r. CARHm{: 

Slm'rCIII':S 01' Jl'STICI;''l ~I"~<;I)S', \\'1l0tlllt'R\" GIUlm, Ct:II.TI~ A"" C,\"II'UEI,I,: 

)[I!;CI(I,I .. \"IWt·S C,\SI~S; !',\TI(S'TS: COI'\'II.ICIITS: I..\S'n GR .... S'TS: COS'TIW\'I(R' 

sms ,mT\\'Im" 5T.\T"-o; AS TI) DOl'S'J).\lI.ms: 'rIm l'OWt:ltS 01' 1'111> ST,\TI(S; 

TAXIS'(; 1'0\\'1,11.: To 1'.\5S Rt;TI!.OSI'm:TI\'I; I,A\\';;: 'fo IU(\'Ol> I': 1:',11.1(\' GII.A:-iTS: 

To N'''I:;;; OI'FH"Clt'i l'l·S'ISII.\h1,,, 11\' Co:'>,;II.,,-o;fo: To J'I\On,~T 1:ISIII;II.\' RI(;IITS; 

EXC"I'TIO~: TO 1'0\\'I',R TO T.\X: To Col,I,l;cr Tf.lI.I~'l; 1.1.\1111,1'1'\' 01' COII.I'OKA' 

TIO:O>S TO TAX.\TIOS': JI.'II.ISIlIt:TIOS' 01' :;I'I'lu,~1l! COl'KT: COlll.UmCUL I .. \\\": 
COS'TK.\CTS lI\' ~UII.: lllscl,LI •. \S'H')\'!'l CASK.'i: EXTRAtlITIOX: Til!; \\'lIImLIS'G 

BKltllm C.\S!;: COOl.I;\' :', 1l0ARIl 01' \\'MWJ(S'S 01' Tim l'OI!.T 01' 1'1111 •. \111;1.

l'IlIA: GRit'\ T m':TI,S'SIOX 01' TIU. AD)IIR.\I.TY Jt'IU5U1CTIOS': Tim r.":s"lt'iJ;l' 

CIIIIW: R15" 01' Tim SI,.\'n: l'o\\'mt: Till: Plum SCOT1' CAS": ;\III,""!.\S' :', 

lIuOTII: T,\\'I.OR :', C.\RKYI.: RCITS ACAIS'ST A ~TATI(: 11 A 111:,\$ CORI'l'S C,\SI,S: 

GHS'I(KAr. RI"'IHW 01' \\'Oll.~ ACCOlll'I.ISlIm) BY TIm COI.'RT I'RIOlt TO Tim ol;-r· 

mU"'I'~ 01' Tlllt CI\·rr. \\' All., 

now approach the most memorable part of the 
career of Chief Justice 'fancy, marked by the 
decision in Dr('d Srntl Y. Salldford, Abkmoll ". 

Boolh and others which immediately preceded the outbreak of 
the Civil \Var. But before considering these cases, and otllers 
which led to thcm, it is proper to notice sC\'eml changes 
which had taken place in the composition of the Bcnch. 

:\Ir. Justice Thompson had died upon tIle 18th of Decem
ber. I843, and his place w.tS 611e<\ h~· the appointment of Sam
uel Nelson, of New York, who was commissioned upon the 
13th of February, I845, and ""/10 remained in judicial har
ness until the latter part of I872, when he retired l.l11der the 
prO\'isiolls of the Act of April 10, 1869. 

Samuel Nelson was born at Hebron, \Vasllingtoll County, 
New York, 011 tlte loth of NO\'ember, 1792, of Scotch-Irish 
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lineage, his ancestors baving immigrated t? this country ill . 
1760. He was a graduate of Middlebury College, Vermont, 
in 1813, subsequently studied law under Chief Justice Savage, 
and, ill 1817, was admitted to the Bar of Madison County, 

• 

New York. 111 tryiug l1is first suit his discenunellt detected 
au eI !'Or in practice 011 the part of au expericucoo opponent, 
and it was not long before he attracted attention by his skill 
ill tIle trial of rases which won for 11im botb reputation and 
clients. l~~ 1820 he entered politics as a Presidential Elector, 
served as vmag~ postmaster, aud two years afterwards was a 
delegate to the State COllstitutiollal COllvclltion, wllcre he 
ad,'ocated tIte excision of a clause prescribing the property 
qualifications of voters. In 1823, at the age of t11irty, lie 
became one of the Judges in t11e Circuit Courts organized 
nnder tIte pro\isions of the COllstitution wbich he had as
sisted in framing, \Villiam A. Duer and Reuben Wa1wortb 
being among his After c:igl1t years' service upon 
this bend1 he became one of the Associate J tlstices of the 
Supreme Court of tbe State, in place of William L. Marcy, 
and, six years , its Cbief Justice, presiding in . en
pacity for eight years. In 1844,. he was a ulember of a 
second State Constitutional Convention, and advocated changes 
in judicial tenure, warmly conten~ing for,_ the election of t1le 

, "~ .. -
judges by the people. In the following year be was ap-
pointed by Tyler to Mr. Justice 

• 

upon the Bench of the United States, and held bis 
, 

place until his resignation, in December. 1872, at the age of 
eighty, bis judicial having holf a cen-
tury' a service withont a in the history of jurispru-
denee. In t87I, he was appointed by Plcsident a 
member of the Joint High' Commission to nrbitratu the Ala-

Claims on the of the United States, on account of -." , 
~ .. "~., '"', 
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• LEVI WOODBURY, 

his proficiency in international law. A of learning, 
sagacity, impartiality and integrity, a(;ltte, .;":. ~est and erudite, 
of kimlly deport111cnt towards tIte members of tIte Bar, of 
elevated conceptiollS of justice and rigbt, and of particular 
kuowledge and skill ill tIle application of the law relating to 
patents1 bis judicial opinions constitute au impressive mOllU

ment to 11is n arne. 
Levi \Voodbllry, of New Hampsllire) bad tIle distinguished 

honor of succeeding to the place vacated by the death of Mr. 
J tlstice Story. He was- commissioned in tIle recess, 
1x:r 20, 1845, and on confinuation, January 3, 
1846. His term of judicial service was sItort, as lIe died iu 
September, 1851. He is best known to tIle country for bis 
services as a Senator of tla~ United Stutes, but his dissenting 
opinion in Waniw v. Clar!..'c is Dmrked by snch extraordinary 
and powerful reasoning, in which be denies til at the admi
ralty jurisdiction extends wit11in tIle body of a county e\'ell 
upon tide waters, that it is a matter of doubt wbetlter bis 
capacity as a juritit was not greater than a long life of public 
.service bad proved it to be as a statesman. 

He was hom ill Francestown, New Hampsllire, on dIe 
22d or' December, I i89, and claimed descent from English 
ancestors wllo had settled at Cape Ann four years after the 
Landing of the Pilgrims. He graduated with the lligbest 

• 

llouors of his class from College ill lSog, and 
thereupon entered the Law School at Litcllfield, Con II. He 
continued his legal studies in Boston, Exeter and Frances
town,. and was admitted to tile ~'\r· iu 1812, meeting with 
great success. Chosen in 1816 to be Clerk of the State 

. Senate, in the following year he l:: appointed Judge of :'~\e 

• 

• 
• 

• • 
. . 

· .. , " , , , •• • , . 
',".""-· .' . · -, . · ," , ., " 

Supreme Court of th~ State. Two years later he 
• 

to Portsmouth, where he continued to and was elected 

• 
• 

• 

• 
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Govemor in 1823, Speaker of the State House of Represent
atives in 1825, and was sent to Congress as a Senator of tlle 
United States, serving from 1825 to 183 t. In politics be was 
an ardent Democrat, and at the end of his Senatorial term 
was appointed by President Jackson Secretary of tlle Navy, 
the duties of which office he discharged for tllree years, when 
11e was transferred to tlle Treasury Department by President 
Van Buren, remaining in the Cabinet until the close of 1841. 
He was then again chosen a Senator of the United States, and 
sen'ed until 1845, when he \Vas appointed by Presidel}t Polk to 
be au Justice of the Suplenae Court of t11e United 
States, his nomination being without opposition. A 
Sllort tilne previolls to this appointment he had declined the 
position of :Minister to England. His Alma Mater conferred 
uport. him the of T ,L.D. in 1823, and lIe was a nolC\l 
member of \'Grious litelury sOCieties. After his death a \'olume 

" . 

of his political, judicial, and litel'alY writings was pllblished in 
Boston which attests his attainments as a scbolru.". He was 
also known as the editor of a volume of law reports in con
nection with Judge Richardson, of. New ThoD18S 

• • • 

H. Bentontel'med. him the "Rock of New England Democ-
• 

mey" for the part he took ~n -the ce1ebmted Senatorial d~'bate 
:relating to public lands. ~e ~lso made him~1f conspicuous 
in the session of 1841 in defending the independent treasury 
system which was first esttJ,blished under his administration of 
that depal bnent: and in defea&g the bank system of Henry 

• 

agalUst the ann~;ation of' Texas. He enjoyed a 
, ..' . 

of . exalted public' honors, but· he thought much tus of them 
than ,of the duties they entailed. Chief J us:,tlce·. Taney said of 

• • 

bini: "He had be~m~a of the Court bnt a few years; 
-' . \ 

yet he '\\'as ellouih'OD the' bench to leave behind him, ~ 
I ·" , ." • • • 
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ROBERT C. GRIER. 

the reports of the decisions or the Court, the proofs of bis 
gl(~at and industry, and of his eminent qualifications 
for the office be filled." 

Robert C. Grier, of Pennsylvania, was commissioned on 
the 4tll of AUgtlSt, 1844, as an Justice in the place 
of Henry Baldwin, He was not tile original choice 

• 

of President Tyler. The place was first offered to the cele-
brated John who declined it on the ground that 
being more than sixty years of age be had resolved to accept 
no public position, but with the suggestion that it be offered 
to Horace Binney, without' him of his own declina
ture. or his reason. ldr. Binney declined it for tbe same 
reason, and suggested that the place be ofFered to Mf. 
geant, with a. similar injunction of secrecy as to his action. 
Mr. Grier was bom on the 5th of MarcIl, 1794, on a farm in 
Cumberland County. His father was a clergyman, who gaye 
him personal instruction until he was prepared to enter Dick· 
iuson College. For one year after graduation he taUgllt in a 
grammar school attached to tile College, but after that time 

-
'went to Northumberland County. to assist his father, who was 
a superior and ,Latin scholar, whom he succeeded as 
principal of an academy in 1815, lecturing upon 

• • 

and chemistry, serving as professor of the classics and mathe-
and securing for his institution the ·library and philo

sophical"appalatus of the celebrated Joseph Priestley. He then 
turned his attention to the law, under the direction of Cbarles 
l.:I~l,.rui eminent practitioner of Sunbury; was admitt'M to the 

_".'0.,. ·····kr in 1817, and for nincteeuyears was engaged in active prac-

. . . 

· . • • 

" .:" . . 

. 
• 

r' , ' 
• • • 

• .' . , . . , - , 
" ' , .' . , . . 

• • • • • • '~M - " · , . . . ... " , '.' . . . ',' - ' 
',"J,'-, . . .. 

<... ~, .' 
• • · . 

tice in .. and Danville. Attainingprofessional 
• 

tiitcnoD at an' early age he was enabled to support his mother 
audeducate' ten.' brothErs and sisters. At the age of forty-six 

· 

'.years . 

• . . . . 

• 
• • 

• 

. . 

'so well established that he was made 
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President Judge of the District Court of Allegheny County, 
which caused bis to Allegheny City. There he 
until 1848, after Wlllc11 time he made bis home in 'Pbilndel
pllia during tbe lest of his life. a he 
acted witb the Democratic Party until tIle outbreak of the 
civil war, wIlen be att..'1cbed himself ardently to th,~ cause of 
tbe Union. He delivered the opiuion of the Court in the 
Prize involving principles which vital to the suc-
cessful conduct of the war and the preservation of the integ
rity of the Union. Upon his n~signation from the Supreme 
COllrt, in 1870, President Grant addressed to a letter etf 
'regret, in which be expressed bis appreciation of the ~i'i'lit 

service wmcb lie was able to render to country in the' 
darkest hour of her history, by the ,igor and patriotic finuft 
ness "itb which he "upheld tbe just powers of the govern
ment, and vindicated the. right of the nation to its 

l " -. 

own existence." 
Possessed of, sound judgment and legal knowledge, 

he the good will and admir.ation of tbe entire profes
sion. His learning ,vas rich and' ,varied, his comprehension 

, , ' 

of legal principles 'Vas clear, his' power of close 1l'8soning and 
forcible '~ was striki~gt his character was , by 
uprightness, simplicity and;; ill!1ependence. '~e discharged his 

, , . . -
, - -

judicial duti~ with zeal ,and' fidelity. His opinions 
, , 

110 dictaJ and form no ; with very little quotation, they 
. '. .' ., 

.' . . . " . .. 
show" not the ,less, extensive and resealcb. His 

- '., . '~ . 

, ' ~ to authority ,cc the result of selection and 

, 

not of 'n HJs ", " ,1ife,u was pute<a~d: ·blameless, _ 
gl:aced • by" " 'arid", ,'-, '_, " ." -,As, 8.' " ',,' ~ - , "by' 

_. " "'.." ," .' 

standardS, ~e ocCupieaaJront"rank " 'the 
jurists of Am~rica. He had, the singular," '.neuc:e or" Sit- ; 
tending," as , Mr. - , ~ " , "', ' U the,' , " '()~ hiS su«es~:' 
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He had resigned bis place uuder the provisions of the Act of 
April 10tll , 1869; his retirement to take effect ou the 1st of 
February, 1870. The HOll. Edwin M. Stanton was appoiuted 
and duly commissioned upou tIle 20th of December, 1869, the 
commission to take effect the following February, but Mr. 
Stanton died {our days afterward';;, on the 24th of Decem
ber, 1869. 

Mr. Justice Woodbury died 011 the 4th of September, 
1851, and Benjamin R. Curtis, of Massachusetts, was com
missioned as his successor, during the recess, upon the 22d 
of September, 1851, and I'CC6J11lUissioned, 011 cOllfinnation, upon 
the 20th Qf December; of the ~ame yea=-. The appointment 
\Vas made by President Fillmore at the earnest solicitation of 
Mr. Webster, tllell Secretary of State. Althougll holding his 
place {or the brief pedod of six years, he established a judi
cial reputation second to Jlone of his associates, and in con
junction with Mr. Justice Campbell t appointed a year later, 
brought to tIle bench an accession of judicial strength whicl. 

, 

rendered i.ts opj,nions upon purely legal questions of the ut-
, 

most value to the profession. Curtis was as deeply learned . ' 

in the CommoJl law and the principles of Chancery, as Camp-
bell was in those of the Civil law and the Code of Louis-, 

iana. Bom in widely sunden--j States, these nletl represented 
. the opposite extremes of legal doctrine and professional train
ing, and presented in contrast the JUost remarkable judicial 
qualities developed under diverse systems of education. Cur-

, 

tis was deeply imbued with the spirit of those statutes 
.- of Anglo-Saxon times which {ouIld their highest expression in 

• 

. . Magna Charta and the Bill of Rights, aJld was in tllorough 
. ' 

sympathy with· the doctrine of Lord Mansfield, announced in 
the case of the negro Somerset, tl1at the soil of England was 

. too . to be polluted by the {ootstep.c; of a slave. Campbell 
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W2S tiloronghly inoculated with the principles of tIle great 
.system of Roman law, which, however great its merits, was 
poisoned by the maxim that the will of the prince was the 
law of the subject. Both, in later life, after their resignation 

• 

frolll . the bendl, attained to the most illustrious >.~tatiot1 as 
advocates at tbe bar. 

Benjamin Rob~ins Curtis was bom at \Vatertown, Mas'· 
saclmsetts, on the 4tb of November, 1809. He was of Eng
lisb d,cscent, and llis ancestors bad emigrated in the ship 
"Lyoll," and landed at Boston on the 16th of September, 
1632. Upon llis. ~l1otber's side 11e ,was descended fronl Sarah 
1-":',1u'*' a- ,,-,·.;t~~, of: 'J_l·U 't;'1=_.. t ' .... u A~Cttlft ..... tl,c Inilinnc" ~ ", w ....,""_ & JU" "IIV .. , &I~ ... 1 1&7 L· ... ~ -..; __ _ .. ___ _ 

His grandfather was a physician, and his father a mercbaut 
• 

who had made severo.l voyages' as supercargo, and aften\'ards 
• 

as His mother was Lois Robbins, of \Vatertown, a 
daughter of James Robbins, a prominent and respected citi
zen, who llad carried on various brancbes of mannfacturing, 
and had been interested in a country store. Th,: future As· 
sod ate Justice was their elder SOD, the younger being George . , " . 
Ticknor Curtis, tlle accontplisbed.· bistorian of the Constitu-

• 

tion, the author of tile Lives of \Vebster and of James Bueh-
• • • • 

anaD, and of the counsel who a.rgued the Dred Scott case 
in behalf of tIle slave. Benjamin was educated at Harvatd . 

• • . , 

College, baving enjoyed early, opportunities for . under 
• 

the direction of his mother. He WOl1 prizes, a11d took. high 
• 

rauk asa scholar, displaying evident capacity for tIle legal 
'. . 

profession. He entered the Law School at Cambridge, whete 
he enjoyed the lectures of Mr. Justice Story, and ,finislled 

" studies at Northfield: under the .of John Nevers, an 
'" . 

old-fashioned lawyer, but not a man ,'of distinction· or remark- . 
able abUitv • .. 

His youth was 

, 
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in close' and intimate friendship 
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with his uncl'~, George Ticknor, a celebrated of letters. 
In 1832 he was admitted to the bar, and ver:! early in the 
course of l1is professional career gave evidetlce of forensic 
powers of the Idgllest order. His familiarity with the Common 
law, which be e.~plored in the pages of Coke, the Year Books 
and the Law Reports, as well as the law relating to contracts 
and pleading, enabled him to win success. His acquaintance 
with equity practice did 110t begin until a later period, as tlte 
equity jnrisdiction of tbe Conrts of Massachusetts was at ttlat 
time s0111ewl1at nan'Ow aud fragmeutary. His studies iu Con-

• 
stitutional law were profound. In a sbort time he remo\'cd 
from Nortbfi~ld tQ BQ~t(m, M ~ mQre ~Qngcnial n!!ld for the 
display of his talents. Tbe extent and readiness of bis at
t.'liuments, IllS accnracy and logical metbods soon made him 
prominent, and be greatly distinguished I1hnsetf ill the case 
of tbe slav~ child Moo. It is somewhat singular tbat as 
counsel he contended iu this case for exactly the oppos~ie 
principle. sustained by him so powerfully in his dissenting 
opiuioll in. the Dred Scott case, 111aintaining that a. citizen of 

• 

a slave-holding State w110 to Massachusetts for the 
temporary purpose of business or pleasure and brings Ids slave 
as' a pel'sonal attendant on 11is journey, may retain the slave 
for tbe purpose of canying him out of Massac1msctts and 
returning him to the domicile oi the owner. At tItis time, 
however, the excitemeut upon tIte snbject of slavery bad not 
reached fever heat and the qu~tion could be discussed calmly 
witl10ut aronshig an offended sense or morality by which 
slavery was to be rcgarddl citbcr as wicked in a court of law, 
or prohibited . by the law of nations, or contrary to natural 
right. The decision, however, pronounced by Chief Jllstice 

• 

Shaw, and concuri-ed in ~y all tIle J negatived the 
proposition maintained by • and l1eld that tile maxim 

• • 
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-,the right of personal property follows tIle person of tbe 
owner was to be limited strictly to those commodities that 
• • 

were everywhere and by all nations treated and decJllt.>ti su}).. 
jects of property; that the local laws Wllicb recognized property 
in slaves, while tltey migbt operate within their own jurisdic
tion so as to impart tlle incidents of property, could not oper
ate proprio rdg-orc outside of that jurisdiction; and that no 
rule of comity required a State to give to the laws of another 
St.'lte an operation witbill its territory wbicb was inconsistent 
",itb its own public policy and legislation. His practice soon 
h.:came extensive, both in the State and Federu.l cvurts, and 

• 

be took part, though 110t an active one, ill public affairs, 
writing an article upon the "Repudiation of State Debts,'~ 

whie11 was published in the Nortb American Review. Upon 
the death of Judge Story MI'. Curtis was appointed to succeed 
him in tile Corporation of Harvard College. Shortly' after this 
the fngitive slave excitement broke out in Boston, and Mr. 
Cu.rtis, although not a partisan, yet generally .voting with 
the Whig Party, accepted t11e invitation to Inake an address 
of welcome' to Mr. 'Vebster, w110 ltad recently avowed his 
support and approval of a proposed Act of Congre!i.s,.· one of 
the measures of 18so,-desiglled for Ule more 

execution of the provision of the Constitution relat
ing to the extradition of fugitive slaves. 

The leadership of Mr. Curtis was so well 
established, that although .the of Jndge Pitman, of the 
District Court of Rbode Island, and Judge Sprague of the Dis-

, 

trict . Court of Massachusetts, had' been suggested to the PP.'si· 
dent as· suitable appointees, yet the appobitmeut of Mr. Curtis 
gave universal satisfaction· both. to the Bar and the public. After 

• 

ascending the bench, his first judicial of importance 
was in C()(}Uy v. Tile Board of Port of tile ell)' of 

• 
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Pl1l1adelpllla, in which he stated in new terms the doctrines 
of Constitutional law relating to the power of Congress to 
control foreign commerce and carried t1tem to a greater height 
thau bad before been attained. 'l"he period of 11 is judicial 
service was brief, and in popular recollection he will be cbiefly 
remembered as the Judge who with Mr. J ttstice McLean most 
strongly dissented from the opinion of the majority of tbe 
Court in the Dred Scott case. His resignation from the Bench 
soon followed, tnking place in 1857. The which led 
to it were stated to be the insufficiency of his salary and 
his inability to support a large family upon his income; 

-
but the reader of the correspondence, wltich became some-
wh\\t embittered, between Chief J ltstice Talley and himself, 
in relatiob. to an important c11ange in the language and 
matter of the opinion of the Chief Justice, made after it 
had been delivered but before it bad been filcd, by wllich 
the Chief Justice inserted eighteen new pages ill reply to 
the illustrations and objections urged by Judge Curtis ill 
his dissenting opinion, will pe['ceive the probable reason for 
his withdrawal from the Court.1 He published two volumes of 
Reports of his decisions on Circuit, and a condensed edition of 
the decisions of the Supreme Court of the United States frOUl 

its origin to 1854. He also delivered in 1872 to tIte students of 
the Harvard Law School a. series of Lectures, which have been 

under the title of "Jurisdiction, Practice and Peculiar 
Jurisprudence of the Courts of the United States." lIe was "the 
consummate of forensic style among American lawyers of 
recent times. His dearness of thought and precision of state
ment were the delight not ouIy of Bench and Bar, but even of 

I Tbt! can follow this in the U Life IUld WriUogs or n. 
R.. CurtiJ," edited by hi. soo, Benjamin It. Curtis. VQI. ~, pp. 212-2JO. IUld Trier's 
uMemoir or Roger B. tUi:Y," Chop. V, p. 331 ", St'g. 
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the educated laity who would be drawn into the court-room for 
the mere pleasure of listening to him as he unfolded an argu-

• 

ment. There the J11 (' 'ntrieate ,roblems of law through his 
tientment of tbem be~me lucid. • • • His rhetoric both in 
fonn and manner was perfection of its kind, for as lIe stood 
up and addressed tIle court, clear, calm, distinct and unimpas
sioned, be seemed to the listener the ideal of a forensic, 
dialectical orator. Ul , 

Tbe promotion of John Arcllibald Campbell to tbe bench 
"las occasioned by the death of Mr. Justice McKinley in 
July, 1852. This, gl'e.1.t judge was commissioned upon tIle 

, 

22d of MardI, 1853. In less than eight years he also 
signed. It will never cease to be a matter of professiqllal 
regret that hV9 such judges as Campbell and Curtis, having 
ouce attaiued such exalted and haviug displayed 
such surpassing judicial powers, should have felt themselves 
called upon to retire from membership in a tribunal which 
they had gI'eatly strengthened and adorned. In fact, had 
Campbell until the day of his deatll, his tcnll of' 
judicial service would have exceeded' that of any man, Chief 

, 

Justice or Associate, who, had ever held a place upon that 
bench. It takes time to create, a jcdicial reputation, 
and the fruits of judicial' ripen slowly. .Had Marshall 
or Taney been stricken down in the midst of their cal'eers, 
they would, as Chief Justices, be as little known to the coun-
try as Ellsworth and Or had Washington and Story 

, , 

resIgned in middle life, their would be as little 
bered as those of Barbour and Woodbury. All of Chief Justice 
Marshall's 'great Constitutional judgments" save two, were 

after he had been upon the beecb, 
, , 

, 

I Life of Richard Henri 

, 

by Chutes Francia Adam,lI, Vol. II, p. 139-
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and the wlticlt Story made· was after 
his judicial harness had become well worn. It is a nlatter of 

, however, to record tllat tlte influence of Curtis 
and Campbell upon the bench which they quitted was not 
lost, as, in after years no men appeared at the bar whose ar-
guments a profounder . 

John A lchibald Campbell was born in \Vasltington, 
Wilkes County, Georgia, upon the 24th of June, ISn. His 
father was Duncan Greene Call1pbell, a descendant of emi
grants from Scot1an~ to the Colony of North Carolina. His 
gmndfatlter served in the Continental lillC, became a Captain, 

" 

and was attached to the personal staff of Nathaniel 
Greene. Duncan G. Campbell removed to Georgia, was ad· 

to the bar, and married Mary the youngest 
• 

daughter of Lieut. Col. \Villiamson, of the Georgia regiment 
commanded by Col. Elijah Clark, which becanle famous in 
the annals of the war in the Southem The 

• 

brigade of Pickens, the regiment of Clarkt with Lee's Legion 
and the of, Shelby, Sevier and Francis 

have been aptly, "tellUed the Rear Guard of the Revo
~ Duncan G. Campbell is described in the 

• 

"Recollections of an. Old Lawyer," one of his associates, as 
the leader of his in the State, of captivating address, 

" courtly and an omlor '\\ithal. The County 
, 

bell and town Campbellton were after him. He was 
• 

an' enlightened in tlte State of Georgia. He died 
in 1828. • 

" 

His son, JohnA. Campbell, was educated at the Uuiver-
sity of GeorgiL . He . entered college at the age of eleven 

. . , ," 
years, and . pduated in 1826t ' at the age of' fifteen, with the 
first honors ·ofhisclass. He apPointed' by John C. Cal· 

, ,,' . .' . 

. houn,thenof 'Var, as a cadet in the Military 

. . · . • • " . ; .' " : 
• • 

• 
• • • • • , . , . . '. . ,. 

,'::t' ".' ,. ",,' .' . .' .. ", . . - . . ,. 
, , (' - , . - - . 
, ',' " " ' .. , , ,.. ," 
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Academy at 'Vest Point. He was admitted to the bar in 
Marclt, 1830, at Montgomery, Alaban1a, baving pnrsued his 
legal studies uuder. John Clark, one of the Governors of 

• 

Georgia, and John W. Campbell, his uncle, and during 
that year . Miss Goldthwaite, froJn Boston. He 
was successful in the profe~;J,;,oD, and in 1837 removed to 
Mobile, where lIe resided till his appointment as Associate 
Justice of the Supreme Court of t1le United States in March, 
1853. In 1836 there were disturbances among the Indian 
tribes in Ala~ama, and some devastations committed by them. 
The blame rested, principa!ly, llpon speculators in lands aud 
intruders. Large bodies of . troops were collected. from Geor
gia and Alabama, and mustered into the service of the United 
States, two Corps d' Ann~ John A. CaulpbeU was 
appointed Adjutant General of the second army of the South, 
being at the same time a member of the Legislature. 

The judicial services of Mr. Justice . were tenni-
, 

nated abruptly by his resignation in 1861. He was the only 
Judge swept from the bench of the Supreme Court by the tide 
of secession. Before'leaving the Bench .be,;,was a volunteer 
agent for the Confederate Government, and 'engaged in futile 
conferences with Secretary Seward to ohtain the withdrawal of 

. , 

tbeUnited States troops from, Fort Sumter. 'After departing 
, 

from Washington ,he 4eclined office \: under the Confederacy 
, , . 

until August, 1862, when he Assistant Secretary of , 
,",var, and passed ,several years in ," this u1lcongenial service. 

. . 

"When I saw' this ' endowed ,and ' . disinter-
" ' 

ested and patriotic mail," said Henry S. Foote, "for:'-many . - '. '.' 

long ·and drearymontbs, patiently and qt1ietly, p'."rfolll1ing the 
duties of a subordinate' position in the WuDepalbnent, at 
Richmond, under the ' ,. armen, whot COIUPared with 

'. . 

were , pigmies in intellect, I could 1I:ot help, men-
, , 
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JOHN A. CAAIPBELL. 

tally recurring to the noted ~se of Epamiuondast ill the 
olden time, who was insultingly sentenced to sweep the 
streets of Thebes as a meet reward for public services which . 
all the wealth and honors in the gift of his stupid and inap
preciative countrymen would bave been able but poorly and 
inadequately to requite." \Vhcn the financial collapse of the 
Confederacy was manifest, ill 1864, Campbell with others was 
sent to Hampton Rhoads, where tltey met President Lincoln 
and Secretary Seward, and conferred on the restoration of 
peace, but effected no arrangement. 011 t11e capture of Ricb
monu, in April, 1865, Campbell remainoo as the sole repre
sentative of the Confederacy. 

When he resumed 11is place at the bar of tIle Supreme 
Court of the United States, bis arguments became as re-

• 

nowned as any ever delivered before that tribunal. In the 
New Orleat'.s \Vater \Vorks case and in the suits brought 
by the States of Ne\v York and New Hampshire against 
the State of Louisiana, he impressed bimself most pro
foundly on the Court, while in the Slaugllter House Cases 
it is said: U He seemed to llave levied 11 contribution on the 
literature and learning of the world to enable him to show 

• 

the intolerance of the Common law of monopolies, and to fur-
• 

nish authentic examples of tlte almost infiuite devices by 
which the strong have, in all countries and in all ages, man-
aged to destroy or CUI tail the right of every individual to 
exercise his faculties in allY way that might seem good in 
his own eyes, savillg, of course, the rights of others, as a 
basis for bis pOwerful contention that' while Mrican slavery, 

• 

as. it had .. existed . in the Southern, States, was the occasion 
for the provision of the Constitution putting an end to sla-

• • 

very or involuntary servitude, the language of the Constitu-
tion had a scope far beyond the that caused its 

, 

• 

• 

o 

• 
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• 
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and applied to all attempts to frustrate the Heaven-descended 
right of every man to exercise his faculties in his own way." 
He was a profound and philosophical jurist, who gave 
and breadth to bis intellect by constantly resorting to the 
great sources of Roman law. 

'Vith tIle Court tItus constituted, a vast amount of busi
ness was transacted of the most vaned and cbal
acter. Oue noticeable .feature is the remarkable increase in 
the number of patent causes, some of them relating to inven
tions of world-wide celebrity: \Voochvorth's Planing machiue, 
Stimpson's Railroad iuveptiou, Goodyear's India-ruJ>ber, Elias 

, 

Howe's Sewing-machine, Tatham's method of making tubes 
from lead, Burden's patent for nails and spikes, Winans' coal 
cars with the McCoi'mick Reaper, and great
est of all, Morse's Electro-magnetic Te:legraph, which has done 
more to bind in the bonds of Federal union the distant 
States than' even steam-boats, railroads, and newspapel's. 
These cases gave rise to the most intricate and perplexing 
problems, not only of la\v, but of mechanics and, ,science . 
All were dealt with bv both Bench and Bar iu a manner which ., , 

awakens the most enthusiastic admiration over the intellectual 
vigor displayed, by which inventive genius was protected in its 
just rights from mistaken claims as to priorities and from 
fraudulent infringements, while the. rights of '. were 
stated in terms which the sacred obligations of trust.1 

Closely allied with exclusive rightc; under patents was the 
, " 

'Stimpson d al. v. Wilaon, 4 Howard, 710 (1846). v. RoU!lellu, Ibid .. 
647 (1846). WilIon' v. SimpsOn, 9 Howard, 109 (1850). Stimpson v. Baltimore .mel 

. -'.' 

Susquehanna R.. R.. Co., 10 HoWlUd, 329 (ISS?). telloy el til. v. . dill., J4 
" Ho\\'lU'd, 156. (1852); 22 Howard, 132 (1859). Troy Iron and Nail Factory v. Coming, 

, '. 14 Howard. 194 (1852). O'Reilly v.lIone, IS Howard, 62 (1853). 0i~0Il by Taney. 
Ccnning v. Burden, 1$ BOWard, 253 (1853). Wman! v. nenmead,' '$ Howard. 330 • • 

.!IIS3).Seymour v. McCormick, 16 BOWIlII), 480 (1853); 19 HoWard, 96 (1856).' , 
• 

, 

, " , 

• 

, 

" 

• 
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question of cOpyrigllt, and although tbe Court declared that it 
would be difficult to assent to the proposition tllat an exc1u-

• 

sh'e right either by Letters Patent or Copyright granted by 
the United States could be sold under the execution of a 
judgment of a State Co~rt, yet they refused to pass directly 
upon the question; btlt they did hold that tIle right to print 
and publish a map which bad been copyrighted did not pass 
to the purchaser at Sheriff's sale of the copper plate upon 
which it was printed. 1 

Another feature is t)J.e discussion of French and Spanish 
grants under the .Treaty of Paris ceding the territory of Louisi
ana, Spanish titles under the Florida and Mexican 
grants in California, and kindred subjects, by ,vhich, in suits 
of ejectment and actions of trespass, conflicting rights were set
tled in regard to the qniet and peaceable possession of terri-

. tories as immense as the imperial domain of the Cresars, and 
. richer than the mines of Golconda: 

The boundaries between the States of Missouri and Iowa, 
and between Florida and Georgia were established.' 

• • 

In the controversy between the latter States, in a c¥e 
where' a bill had been filed by the State of Florida agaiust 

. the State of Georgia to establish the boundary lines, the 
Attomey-General of the United States moved to intervene in 
behalf of the United States. It was held that be might do so, 

• • 

and adduce evidence both written and parol, examine witnesses, 
• 

. 

. 'Stevens fl. Gladding, 17 Howard, 447 (1854). 
'United States %1. Reyoes, 9' Howard, 127 (IBso). I,oRocbe II al. v. The Lesaee 

of jone. II aI., 1M!., ISS (18SO). United StAtco'S ;'. Cilil.'5 (If Philadelphia and New 
• 

II. Howard, 610 (18SO). 1I0Dtautt v. United States, 13 Howard, 47 (IS$I). 
. . 

United States p. Hughes, 13 Boward, I (18S')' United Slates v.lleadiug. 18 Rowlud, 
I (t8SS) •. 

IStato or Miuoari fl. Iowa, and Iowa fl. 7 Honnl, 660 (1849); 10 
• • 

HOwaM, I (18so). or v. State or c(orgia, Ii Homird, 478 (1854) • 
• 

• 
• 
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• 

and be lu:aro upon argument, witl~ont making the United 
States a party in tlte teclmiC'.ll sense of tlle term. His rigbt 
to do so was sustained by a ority of the Court, 
through tIle Chief Justice; bItt Justic~s Curtis, Mclean, Camp
bell and Daniel strongly disseuted. Chief Justice Taney in 
the course of his opinion said: 

it Tbe cn...e tben is tbis: Here is It suit between two States in rcla
tion to Ule true position of the boundnry line which divides them, but 
there nre twenty-nine other States, wbo arc nlso in the ndjU!t
lneslt of tbis boundary, interests ate rcprCRlltcd by the United 
States. Justice certainly requires that they should be htafd before their 

• • 
rigbts tu'e concluded by the judgment of the Court. For their 
may be different ;roiD those of either of tIte litigating States, and it would 

, 

bardJ)" become this tribunal, entrusted with jurisdiction where S()w:reigne 
tics are concerned. aud with the power to prescribe its own mode of pro-

to do injustice rather tlUlD depart {rom Engliab A 
suit in a Court of justice betWec. .. 1 suell parties, and upon sueb a ques-

• 

tion, is without example in the jurisprudence fif any otber couutry." 
,0 

Several important cases arose in whic11 the powers of the 
• • 

States were considered. The taxing power of the States ,vas 
upheld. the Court announcing that such a power, wbicb was 
.an attribute of soyereignty, should never be presumed to be 
relinquished unless the intention' . declared in and un-

, 

ambiguous tenus.' The right of the States to direct a re-bear-
, 

ing of cases decided in their own Courts was upheld. The 
, 

only limit upon their power to pass retrospective laws, .said 
the Court, is that which grows out of the prohibition by the 
'~oustitution of the United States of the passage of ex post 
facto laws, i.e., retrospective penal laws; but laws 

• 

divesting anteeedent vested rights· of property, where there was 
, ' 

,. no contract, are not inconsistent with the Constitution of the 
' . • 

, . 
• 

. 

I PhU .. And Wilmington It. It. Co. v . of Maryland, 10 Howard. 376. (tSso). 

• 

, 
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United States} So tOOt a revocation by a State legislature of 
a gi-aut of ferry rights to a town was upheld. the subject 
matter of the gmnt, and t1le c113rncter of tbe p:lrties,to it, 
botll showing tb,at such a grant wn.'i not a conlrnct beyond 
legislative interference.' So, too. wl1C!1'C tlte State of Illinois 
saw 6t to provide a statutory punishment for the otrencc of 
barboring fugitive slaves, it was l1etd tbat the State iu the 
exercise of its po~icc powers luigllt repel from its borders an 
unacceptable population, paupers, criminals, (ugith·cs or sla\·es, 
aud to punish those of ller citizen! wbo endeavored to thwart 

• 

this policy by assisting the fugitivC's, and it was no objection 
to this legislation tbat the offender mig11t be liable to punisll
ment under an act of ~ for tbe offence. S From 
this judgment Mr. J llstice McLean strongly dissented on tlte 
ground that it was contrary to the Jlnture and genius of 0\11' 

to punish an individual twice for the same offence, 
and wbere jurisdiction had been clearly vested in t1le Pedernt 
Government, and Congress lInd acted, DO State could punisb 
the same act. 

And in Smilh v. Tile Siale nf lIfllr;'/tlIui," it was held that 
a Sta~e law forbidding the taking of oysters witb a scoop was 
Constitutional, and tItat a vessel with a liccuse from the 
United States might be forfeited under sucb a law, inasmuch 
as the State lInd a right to pJeserve the public rig1lt of 6511-

• 

.. ery. Mr. Justice Curtis, in delivering the opinion of the 
Court, declared til at the purpose of the law was to protect tIle 

IlJaltimore od SWlquebanna R.. It. Co. v. Nubil tl aL, 10 nO\\1.,.!. 395 (18!o). 
''town or Hartford v. HArlford Bridge Co .. 10 Howard, Sit (ISSO). 
• ,t. or the' State or 14 lIomml, '3 (1852). This WAll in 

conrorulity with the decision in Fox: v. StAte or 011i~. S Howam, 4'0 (1847). 
tl8 HOWIUd, 7" (18SS). 'this in confirmation or llartin f'. \Vad(lcll, .6 

367 (1842), aud a dmise RUII1:11 v. The Jersey Company, IS How-
, 

ard, 426 (ISS3). 
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growth of oyst~rs in the waters of thc State by prohibiting 

the U!iC of particular instruments in drcd~ring for them i that 

the soil below low-willer mark was the subjcct of exclush'c 

proprietary right and ownership, and helongc<l to thc Statc 

on whose maritime border and within whose t.erritory it lay, 
and that this soil was h<!1d by the State 110t only subject 

to, but in some sense in trust for, thc enjoyment of (!ertain 

public rights, among which was the common liberty of taking 

fish, as well shell~fish as floating fish. 
But when a State imposed a tax upon pam;cugcrs o\'cr 

the Cumberland Road, or a gross smll upon cot~ches carry

ing t11e Unit".d St."ltes l11nil, it was held to be a tax upon 

the United States, and in violation of the compact between 

the State and the United States. 1 

'rhe extent ~U1d true meaning of grants to corpomtions 

were solemnly adjudicated. and attempts made by them to 
tmnsccnd thcir lawful powers werc rcbuked, aU ambiguities 

in charters being rcsoh'cd in {.wor of the public. An effort 

of a canal COt1lpally~ claiming \luder grants from tlJrcc States, 

to collect tolls from passengers passing through tbc canals, 

or froUl \'csscls 011 account of the passengers on board, was 
restricted to tolls upon commodities.: 

Corporations were subjected hy taxation to their just 

share of the burdens of public (:xpcuse.3 And an effort to 

restrain one railroad company from crossing another at rigl1t 
angles was frustrated, and it was beld dlat such crossing did 

110t impair the obligation of tIle contract contaiuoo ill the 

charter of tbe objecting company.4 

; AchiwlI t'. HUlltllCIIOII, s= Hownrd, 293 (cSs I). 
II'crom: I', Cht':1l3llel1"Ke & l>t,.I>\\\,An! CRllnl Co" 9 Hownt~t, '12 (IRS(). 

• rbillutelilbill & Wilmington R, R. Co. t'. Stille of Marylnnd, 10 1I0\\'l\.l'd, 3i6 
(1850 ), 

• Rich'uond &c. RllllrCliUl Ca, ll, Luui54 R. R. Cf)., sJ HOWAf(l, 71 (rSSI). .. 
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The scope and limits of Federal appellate jurisdiction 
were still more definitely settled, and litigants instntcted in 
t.he oft-repeated lesson that where the decision of a State 
Court was in favor of the plaintiff's right claimed under an 

-
act of Congress, or where it was a State statute that bad 
been construed, no writ 'of error would lie.' But the jurisdic-

• 

tion was upheld where a State Court ltad decided that a title 
acquired under a deed was better tl1an one acquired under 
the judgment of a United States Court.1I And although laws 

in Texas before her admission as a State could 110t be . ' 
examined on a plea that they were in conflict '''''ith the Con-
stitution of th~ Coited States,:S the same point being ruled in 
Kemleli v •. Cluz1ll6ers,' yet wl1ere a Territorial Court had ren
dered judgment, and the record was certified to the Supreme 
Court of 'the United States after tbe of the Terri
tory into the Union, the subject Dlatter would and could be 

, reviewed in the Supreme Court of the United States.6 

, . 

The principles of commercial law were examined and ap
plied in a multitude of installces, notably ill cases of insur
ance and of promissory Dotes, and it was held that where the 
contmct grew out of a correspondence, the deposit of a letter 

• 

in the mail the terms of an offer completed the 
colltmct. 6 

A number of cases of a miscellaneous character were 
which sho\v the range and variety or subjects dis

cussed. The far-famed rule in Shelly's case was coD.sidered 

I of the Bank or Cincinnati v. Baldwin, 9 lIuwarcl. 261 (1850). 
I Clements v. Berry, It Howard, 398 (1850). 
'League v. Dc YOlUJg, II Howard, 185 (18$0). 
'14 Howard, 38 "(1852). 

• v. Reid. II Howard, 437 (ISSO). 
• Tayloe v. M:el'ChlUlla' Insurance Co. of Baltimore, 9 HOWllr'd. 390 (18So) • 

• 

. . 
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in IVeosier v. Cooptr.' The liability of a Railroad Company 
for negligence ill injuring a stockholder, while riding at 
the President's invitation, was enforced. 2 The City of Provi·· 
dence was held liable for a of municipal duty in not 
luailltailling hek' sidewalks safe from ; a while General 
Kosciusko's wills were interpreted in E'lIIis eI al. v. S1IIi'h..· 
Duties upon imports and the proper interpretation of the Acts 
of Congress relating thereto, were considered in a case whic11 
involved t1le appraisement of the amount of quinine contained 
in Peruvian bark.1I 

In discussing the question of the citizenship of corpora
tions, in the case of Marskall v. The BalllillOre & Ohio Ra11-
road Co., G the Court uplleld sound principles of morality by 
avoiding contracts to obtain legislation througb the employ
Ulent of secret agents, who were to be paid if successful, on 
the ground tltat such contracts were against public. policy. 

In administering tIte principles of general equity juris
prudence, which it was insisted must be unifol'm throughout 
the United State~, it was held that the. decisions of State 
courts, when not depending upon local law or usage, were not 
binding upon the United States Courts.' 

/" rc Thomas Kal;Ie,' an alleged fugitive from Great 
Britain, a question of extradition, arising under the tenth 
article of the of 1842 between the United States and 

Britaint was considered. A warrant bad been issued by 

I 14 Howard, 488 (1852). 
• Philadelphia & Reading 
• City of Plovidenc:e v. Clapp, 17 
• 14 Howard, 400 (18$2). 

Co. v. Derby. 14 Boward, 468 (ISS2). 
161 (1854). 

• Bartlett v. 16 Howud, z6,l (1853). U. S. 1:1. Packages or Dry 

17 85 (1854). U. S. v. Nine Cues of Silk Hats, IlJid., 97 (1854) • 
• 

• 16 Howard, 314 (ISS3). 
I 

, Ne\'CS tl aI. v. Scott d td., 13 268 (ISSI). '14 Howatd, 10J (1852). 

• 

, 

, 

.. • 



• 

• 

Al,,· EXTRA.DITION CASE. 361 ... 

a United States Commissioner at the instance of the British 
Consul for the apprehension of a pc1"son~ who it was alleged 
had committed an assault with attempt to murder in Ireland. 
Kaine baving be~n committed for the purpose of abiding 
the order of the President of tIle United States, applied for 
a IIabeas corpus, wllich was issued by the Circuit Court of 
the United States, aud after a 1tearing~ tl1e writ was dismissed, 
and the prisoner remanded to custody. The opinion of tbe 
Court refusing the motion for the writ was delivered by 1\Ir. 
Justice Catron, in which Justices McLean, \Vayne and Grier 
concurred. Justice Curtis delivered a separate opinion, ",hid1 
was dissented from by the Chief Justice, and Justices Daniel 
and Nelson, all of whom believed tbat the writ shfMld issue 
in order to bring up the prisoner \\ith a \iew to his dis
charge, on the ground that the judiciary no. juris-

• 

diction to entertain the proceedings under tIte treaty, withont 
. a previolls requisition made under the authority of the Eng-
lish Crown upon the President: and on the furtber grouud 
that the United. States Commissioner was not an officer within 
the terms of the Treaty upon whom tlle power had been c(\u
ferred to hear and determine the question of criminality upon 

• 

which the surrender was made. 
The greatest and most prominent of all the discussions 

at this period, however, were tl10se which turned upon tbe 
meaning of the "Commerce Clause" ill. the Constitution, and 
two cases arose which are among the most celebrated in the 
annals of our jurisprudence: The TYllee/jllg' Bridge case and 
the case of Cooley v. The Board of Wart/ells of Il;:t Port l!! 
Pltilatlclj>ltia. 

The fonner before the Court upon severaloccasions,l 

1 State of Pe.l1nll)'h·ania t'. The Wbc:cling & Delmont Bridge Co. eI Ill., 9 Honl'd. 
647 (lSSO); 13 Howard, SIS {I SSt) ; IS Ho",·ard. 421 ,18SS} • 

• 

• 

• 
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and was argued by Mr. :&hvin ~. ,Stanton, in bel1alf of the 
State of PeilUsylvania, and Mr. Reverdy , in behalf of 
the Bridge Company, with a degree of ability and leanling 
worthy of the palmiest days of the old Bar of the Supreme 
Court. In fact, the argument of :Mr. Stanton touched the 
profoundest depths of the qnestion, and rose to the loftiest • • 

Ileights of eloquence. It was contended that the Ohio River 
was a highway of commerce leading to and from the ports of 
Pennsylvania, regulated by Congress, which had been unlaw
fully obstructed by the bridge across the river at the city 
of \Vheeling, built under the authority of the' State of Vir-

• 

ginia, ,,,it11out a dl"clw, to the injury of the State of Pen1lsyl-
vania, and that, therefore, the bridge OUg1lt to be abated as a 
nuisance by decree of the Court in tIle exercise of its original 
jurisdirtiotl, a State being party plaintiff. The opinion was 
delivered by Mr. Justice McLean, sustaining this coutention, 

• 
and putting the Bridge Compauy upon tenus either to ele-
vate its structure, build a draw, or to remove it entirely. 
From this judgment Chief Justice Taney dissented, together 
with Mr. Justice' Daniel, upon the ground that it was doubtful 
whether the bridge was a public nuisance, or whetller the 

. Court had jurisdiction to decree its abatement. Before the 
decree of the . Court could be e.'tecuted, an Act of Congress 
was passed, by which the bridge' constructed by the company 
was declared to be a lawful structure in its then condition, 
and was also declared to be a post-road for· the passage of 
the mail of the United States. Subsequently the main. bridge 
was blown down in a gale of wind, and the Company was 

preparations to rebuild it when a bill was filed, pray
ing for an injunction. It was held that under its 
power to regulate commerce, might supersede. the decree of 

• 1 the C~urt founded upon public right; and tbat 'such , 

, 

• 

• 

• 
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au act was not in conflict witll the Consitution. Altbough 
Congress could not annul a judgment of the Court upon the 
private rigIlts of tIle parties, it could annul oue fouuded on 
the unlawful interference with the enjoymcnt of a public 
right, that beingcutirely under the control of the national 
legislature. The opinion, of the Court upon the latter appli
cation was delivered by Mr. Justice Nelsoll, concurred in by 
Justices 'Vayne, Grier aud Curtis, Mr. Justice McLean dis
senting. Mr. Justice Dauiel, "Nhile COllC\lrring in the decision 
of tbe Court, dissented from the reasons exprt~ssed. 

In the case of Cooley v. T.~e Board of TVarMllS of Ike 
Port of Phzladelphia,' a law of the State of Penllsylvania for 
the reglllati9n of pilots and pilotage was held to be Constitu
tional, Judge Curtis declaring that the terms of the act, which 
provided that a neglecting or refusing to take a pilot 
shall forfeit and pay to the Master 'Vardclls of the Pilots for 

, the Society for the ~elief of Distressed and Decayed Pilots, 
" 

constituted an appropriate part of a 'general system of regu-
lations Oil the subject of pi1otagc~ and did not collflict with 
the Article of the Constitution prollibiting States from impo
sing imposts and duties on imports, exports and tonnage, in
asmuch' as these subjects were distinct from fees and charges 
for pilotage and from the penalties by wllich commercial 
States enforced their pilot laws. In considering whether tIle 
law in, question was repugnant to the clause vesting ill Con
gress the power to regulate comlnerce, be said: 

"Tbat tbe power to regtliate c:ommC!'rce includes tbe regulation of 
Da\tigation. we c:onsid~r settled. Aud when we look to the llnture of tbe 

performed by pilots, to the relations \\thich ibnt sentice and its 
• 

. to uavigation tbe 5e\-eml States, and between 
the port~ of the United States Bnd foreign muntries, we nre brought to 

" 

• 12 HOft'an1, 299 (ISSI). 

" 
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tbe concltL<iion tllat the icgutntion of Ute qualifications of pilots, of the 
• 

mOllcs and times of offering and rendering their . of tbe respon-
sibilities \vhicb shall fcst upon them, of Ule powels U'ey sboll po SSt 

of the compensation they may dcmmnd, and of the penalties by which 
tbcir rigbts and duties may be enfon..'ed. do COlL'5titUtC regulations of 
IUwigntion, nnd con .. 'lCqucnUy of commerce, within tbe just meaning of 
this clause of tbe Constitution •••• How, U1C1I, can \vc say UUlt by U1e 
mere gmnt of power to n!gUlntc COMmct1:C the States nre dcpri\'cd of all 
the power to legislate on this subjcet. beenu ... !c. from the nature of tllc 
power, tIle legislation of Congt'US must be exctu.'Sive? This would be to 
nffi'1n tbat tbe nature of tb~ power is, ill any solllcthing different, 
from tbe nature of tbe subjcct to \Vbleh iu such CliLfiC Ute power extends, 
and tbat Ute nature of Ute powCt' demtlllds in aU cases exclu
!ill'C legislation by Congress, white the nature of one of the subjec:l§ of 
UUlt power not onty not require sucb exctush-c legislation, but Din)' 
be kst pro\'ided for by mnny different systems Cl1Ulded by tbc States in 
collfomlit)' with the cireulU.Sto.noes of the port'S within tbeir limits •••• 
It is Ule opinion of a Ul.,jority of tile Court thnt tbe mere grant to Con

oC the power to regulntc comlncrte did DOl: depri\"e the Stnte5 of 
power to regulate pilots, And Ulnt oltbougb brus on 
Utis subject, its legislation numir~b5 nn intention, with a single excep
tion, not to regulate this subject, but to leave its regulation to Ute sev
ernl States." 

From this ieasoning Justices Mclean ana 'Vayue dis
sented, and Mr. Justice Dauiel, although concnrring in the 
jtldgn1ent of the Court, dissented from its i'tasoning. 

After considering tlle rules gO\'eming navigation upon 
the river Ohio, in of collision and jettisOn,' tIle 

• 

Court ulade a lasting contribntion to the of the 
COllUtry in the extension of tlte national alld 
time jurisdiction, in the case or the Propeller GClusee CIIl~/ 

cI o./~· v. Filz/ulgll el 0.1.' 

1 WilliauooD rI til. 1'. 

. 17 Roward, 100 ("$4). 
I .2 . 443 CIS51). 

13 IOJ (18SI). 
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, 
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ADj'tJR.dLT1' JllRISDICTION .. ON TilE I~AJ..·ES. 

An Act of Congress passed on the 26t11 of Febntary, 
1845, bad extended the jurisdiction of the District Courts to 
certain cases upon tile Great Lakes and navigable waters COll

necting the and it wns held ill a opinion by 
Chief Justice Taney that tbis act was Constitutional. 

• 

.. lakes." said he. .. nrc in truth iuland sc:as. Different Stntcs 
border on tbeul on one side, and a foreign nation on the olhc::r. A 
grent nnd growing connnctCC is carric:d on upon tbem between different 
Stnt~ and a foreign nation which is subject to all the incidenl'i nnd 
b31.lU'(b tllllt attcud 011 u,,~ ocean. Hostile fleets bn\'c cncoun.-

• • 
tt-red on tbem. Cll1d prb;c.!\ l~u made, and every l'C4.'I011 ",b.jeh existed 
for thc grant of admiralty juri.'idietion to tbe Gencrnl Go\'CnlUlCmt on thc 
Atlnntic 5eM npplit:S wiUI. equal force to the lakes, There is cqunl 

for tm instance aud for a pri~ power of the Admiralty Court 
to administer intcmntiol1nl tl1W, cwd if the one cannot be estnbtishcd, 
m:itbcr can tbe other. • • • The only objectiou mnde to this jurisdic:
tion is thllt then! is no tide in the lllkes or tile waters connecting thenl; 

. and it is !f4id that the ndmimlty ODd mnritime jurisdiction, ru; known nnd , 
wlderstood in England and in this country at tlte tiulC~ the Constitution 
was ndoptcd. was con6nc.'Ci to the ebb Bud flow of tbe tide. Now there is 
certllinl)' netlliog in the ebb And now of the tide that mnkes the waten> 

suitable for ndmimlt)" jurisdiction, or allY thing in the 
of a tide tbat rendera it un tit. If it is Ii public nA\igable Wllter 011 

which is carried Oll State5 and natiolls, tbe 
. for Ule jurisdiction is precisely the SAme. And if Ii distinction 

is made on that account, it is nlcrely arbitrary, witbout tul)- foundation 
in Jenson; aud, indeed. would stem to be inconsiitc:nt with it. It 

From tItis jndgment Mr. Justice Daniel dissented, os he 
had always done upon notable extension of tlle adtni
ralty jurisdiction, and iu au opinion delivered by Mr. Justice 
'Vayne in Fr~/z el al v. BIIII el al,1 it was held ill eXpan
sion of the doctrine of IYan)lg v. Clark,' that the admirnlty 

• 

• 

1 S HowarJ, 441 (1&41) • 

• 
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jurisdiction of the Uuited States extended to collisions on the 
Mississippi River above tide-waters. From this decision Mr. 
J tlstice Daniel again dissented. 

It was from the consideration of questions such as tllese 
tbat the Court glided at a single tum to the brink of a fear-

• 

ful precipice. No shuddering warned them of im-
pending ruin. The broad current of decision and of argument 
flowed on as usual, unbroken by hidden obstntctions or whirl
ing eddies, as smooth as the glassy surface of a descending 
stream upon the very edge of its fall. In a moment they 

• 
became involved. The. wild passions of the ,Kansas-Nebraska 
struggle bad reached the Court. The agony of conflict be
tween slavery and freedom, which touched the tongue of 
Phillips with fire and raised the soul of Sumner to tile sta1s, 
llad wrapped them in its frenzy, and in a moment of bewil .. 
derment they believed that tItey had the judicial power to 
deal with a political and ~oral q , and by a judg
ment, which tliey vainly endeavored to induce the country to 
believe was not extra-judicial, to settle the most agitated 

• 

question of the day. The judgment was pronounced, but was 
• 

promptly reversed by the dread tribunal of 'Yare 
At the December Term, in the year 1856, tIle case of 

Dred Scott, Plaintiff in eltor, v. John F. A. Sandford stood for 
. , 

a second argument, on two questions stated by an order of 
the Court to be arglted at the bar. The first question was 

, whether had Constitutional authority to exclude 
slavery from the Territories of the United States, or in other 
words whether the Missouri . Act, which excluded 
slavery from the whole of the Louisiana Ten itory, north of 
the. parallel 36° 30' was a Constitutionally valid law. The 
second question was whether a negro of African descent, 

• 

',~ whQse were imported into this country and sold as 
, 

• 

, 

• 

• • 

• 

• 

• 

• 
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slaves, could be a citizen of the United States, under the J u~ 
diciary Act, and as a citizen could sue in the Circuit Court 
of the United States.l 

The action ha~! been brougbt by Scott in the Circuit 
Court of the United States for tIle District of Missouri, to es~ 

tablish the freedom of himself, his wife and their two c11ildrell . 
• 

In order to give the Court jurisdiction of the case, he d~ 
scribed himself as a citizen of the State of Missouri, and the 
defendant, who was the administrator of his reputed master, 
as a citizen of the State of New York. A plea to the juris~ 
diction was filed, alleging that tlle plaintiff was 110t a citizen 
of Missouri, because he was a negro of African descent, whose 

I ancestors were of pnre African blood, ane! were brought into· 
this country and sold as slaves. To t1lis plea there was a 
general demurrer, which was sustained by the Court and tbe 
defendant was ordered to answer over. A plea to the merits 
,vas then entered, to the effect that t1le plaintiff and his wife 
and children were negro slaves, the property of ' the defendant. 
Tbe case went to trial, and the jury, under an instruction 
from the Conrt upon the facts of. the case that the law was 
with the defendant, found a verdict against the plaintiff, upon 

• 

which judgment was entered, and the case was then brought 
upon exceptions by writ of error to tbe Supreme Court of the 
United States . 

• 

It is clear tbat tIle first question raised by the record 
arose under the plea to the jurisdiction of the Circ\1i~ Court, 

• 

and after a careful study of the opinions and dissenting opin-
ions, it is equally clear that if it llad been decided by tile 
S1lpreme Court that Scott was not a citizen by reason of his 

I In stating qUelltions, I bave followed tbe language of lIIr. George 
Ticknor Curtis. one of tbe counllel who argued tbe CIlR, wl,osc r"l1 and Il~urnte 

of the iruride W&tory of the t.bat of Ilny other UlIlD lhing. 

• 

• 
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African desc.-ent, the only thing ·tbat could be properly done 
would be to direct the Circuit Court to dismiss the case for 
waut of jurisdicti('ln, without looking to the question raised by 
the plea to the merits. But if the Court sllould decide tl1at 
be was a citizen notwithstanding bis African descent, f h~n the 
question raised by tIle plea to the merits relating to l.lis l>cr
sonal status as affected by l1is residence ill a free territory and 
his retum to Missouri would have to be acted upon. This 
latter question involved tbe Constitutional power of Congress 
to prohibit slavery in that part of the Louisiana territory pur
c11ased by the United S~'ltcs from France, and also the col
lateral question as to the effect to be given to a residence ill 
the free State of Illinois, and a subsequellt retunl to Missouri. 
Upon all action brougbt in the State Conrt many years prior, 
the Supreme Court of Missouri had held Scott to be still a 
slave, upon the broad ground that no law of allY other State 
or Territory could operate in Missouri upon personal status, 
even if h~ did become an inhabitant of such ot11er State or 
Territory. 

• 

Tbe case was first argued before the Supreme Court of 
the United States at the December Tenn of ISSS, and it was 

• 

found, after consideration and comparison of views, that it was 
not uece.ctsary to· decide the question of Scott's citizenship 
unde.r the plea to the jurisdictioll, but that the case should be 
disposed of by an examination of the merits. Mr. Justice 
Nelsoll was assigned to write the opinion of tbe Conrt upon 
tltis view of the case, from which, however, Justices McLean 
and Curtis dissented. The opinion prepared by Nelson, judg
ing from its internal evidence, as well as the l1istory of it 
given by him,· was designed to be delivered as the opinion of 

J See letter of Mr. Justice Nelson to Mr. Tyler, in Tyler'. II )Iewoir of Taney," 
Chap. V, p, 38S. . 

• 
~ . 

• 
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tbe majority of the Bench, and in disposing of the plea to tlIe 
jurisdiction, he said: II In the view which we ba\'e taken of 

the case, it will not be llC..'Ccssary to pass upon this question, 
• 

and we shall, therefore, proceed at once to an examination of 
the case npon its merits. The question upon the merits, in 

general terms, is whether or 110t the reJl1o\'al of tIle plaintiff, 
who was a slave, with his master from the State of Missouri 
to the State of Illinois with a "iew to a temporary residence, 
and after sllch residence and retum to the slave SUite, such 
residence iu the free State works emancipation," The opinion , 
then disposed of the case upon the ground that the bighest 
Court ill the State of Missouri had decided that the original 

conditiou of Scott had 110t changed and that this was a question 
of the law of M.issouri, 011 wbich the Supreme Court of the 
United States should follow the law as it ltad heel! laid down 

• 
. by t1le highest tribnnal of the State. The conclusion reached 
, by the opinion was 110t that tbe case should be dismissed for 
want of jurisdiction, but t11at tl1e judgment of the Circuit 
COllrt wllich had held Scott to be still a slave should be 

affinned. Shortly after this, however, a motion was made by 
Mr. Justice \Vayne, ill a conference of tbe Court~ for a re
argul11ent. of tlte case, and the two questiolls, whicb we have 
stated at the outset of our discussion or the matter, were 
carefully framed by the Chief J llstice to be argned at the ba.r 
de tIO'!O. The cause was argued by Montgol11ery Blair and 

George Ticknor Curtis, in bebalf of .the plaintiff ill error, 
and Reverdy Johnso11 and Seilator Geyer, of l\'IissOllri, for the 

slave-owner. 
At tIte second argument Mr. Justice \Vayne became fully 

com'inccd that it was practicable for tite Suprel11e Court of 
the United States to quiet aU agita.tion ou the question of 
slavery in tile Territories by affirming that Congress lind 

24 
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no Constitutional power to prohibit its introduction, and, un
fortunately for himself, his associates, and tlte country, per
suaded tlte Chief Justice, and Justices Grier and Catron of 
the public expediency of tIt;!; course. The opinion of the 
Court was tlten pronounced by Chief Justice Taney,' ill wltic11 
:\Ir. Justice \VaYlle absolutely concurred. Mr. Justice Nelson 
read his own opinion, which had been previously prepared as 
that of the Conrt. Mr. Justice Grier concurred in Nelson's 
opinion, and was of opiuion also that the Act of 6th Marclt, 
1820, know1l as the" Missouri Compromise," was UlICOIlStitu
tional and void, as stated by the Chief Justice. . Justices Danicl 
and Campbell concurred gencrally with the Chief Justice, while 
Mr. Justice Catron thougbt that the judgment upon the plea in 
abatement was 110t open to examination in this Court, and con
cuned generally with the Chief Justice upon the other points 
involved. Justices McLean and Curtis alone dissented, t1le 
fonner stating that the judgment given by tlte Circuit Court 
on the plea in abatement was final. He was also of opinion 
that a free negro was a citizen, and tbat the Constitution 
justified the Act of Congress in prohibiting slavery, and fur
ther tbat the judgment of tbe Supreme Court of M' 
pronouncing Scott to be a slave was illegal, and of no author-
ity in the Federal Court. . 

\Vitbout entering into tec1lUical niceties, it is perhaps 
sufficieut to say that the general judgment of the profession, 
entirely irrespective of the political questions involved, is to 
the effect that the Court after holding, upon consideration of 
the plea in abatement, that Dred Scott was not a citizen of 
the United States, and that therefore the Circuit Court had 
no jllrisdiction, ought to bave the case, without 

• • 

2 The c:ccet date, March 6th, 1857. is perhaps noteworthy, being just two days 
1 ,. Alter the in8ugtlrotion of Buchanan 115 

• 
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entering upon the consideration of tlte second question in
volved, and that in doing so they transcended the proper 
bounds of judicial atlthority, and indulged ill mere obiter dicta 
of no legal validity or conclusiveness. Although an elaborate 
effort was made by Mr. Re\·erdy Johnson, iu a letter written 
to a public meeting in in rehtion to the manner 
of Chief Justice Taney in handling the case, to justify dIe 
action of the majority of tIle Court, yet it is clear that Mr. 
Johnson's argument vanishes into thin air, as soon as it is 

• 
remembered that e\'ery word written and read by Justices 
McLean and Curtis was written and read as their dissent 

I from the opinion of the Chief Justice, which they had heard 
read in conference, and in which the doctrine was elaborately 
maintained that Congress llad no Constitutional power to ex
clude slavery froUl any Territory of the United States. The 
propriety witb which any member of the Benc1t could touch 

• 

this question the test of whether his views were judicial or 
extra-judicial-depended simply and solely upon his view that 
the Circuit Court bad or did 110t have jurisdiction on the facts 
avened in tIle plea to the jurisdiction.1 

• 

No portion of Chief Justice Taney's opinion is more labored 
or constrained tban the effort to show t11at, after disposing of 
tIle plea in abatement, which, when sustained as it had been 
upon demuU'er, ousted the jurisdiction of the Court, the Court 
bad still a right to enter upon n discussion of tbe merits of 

• 

the case,l And no part of the dissenting opinion of Mr. Jus-
tice Curtis is more powetful, from a legal point of view, than 

. his consideration of the doctrines of pleading involved, and 
• 

. fairly arising out of the state of the reconV' 

I Ticltno," Curtis, .. Meluoir of RobbillS Curtis," Vot. I, P. 238. 
'See opinion of Chief Taney ill Drcd Scott t·. Sondford, 19 !Iowan!, 393 (ISS6). 
a See opinioD of Mr. Justice Curtis. IMd., 54 

• 
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The Chief Justice used the following language, after having 
shoWI1 llistorically that at the time of the adoption of the 
Constitution of the United States free negroes were 110t citi
zens: "They llad for more than a century before been re
garded as beings of all inferior order, and altogether unfit to 
associate with the white race either in social or political rela
tions; and so far inferior that they Imd no rights which the 
white man was bound to respect; and that the negro might 
justly and lawfully be reduced to slavery for bis benefit. He 

• 

was bought and sold, and treated as an .ordinary article of 
merchandise and traffic whenever a profit could be made by it. 
This opinion was at that time fixed aud universal in the civ
ilized portion of the white race." 

The injustice which has been done to Cbief Jnstice Taney 
consists in the partisan use which was made of the single 
phrase, "That tbey had 110 rights which the wllite man was 
bound to respect." The words were violently torn from the 
context of the opinion, and quoted as though the Chief J us
tice had intended to ~""press bis own individual views npon 
the question, naturally arousing a storm of indignation at 
their inhumanity and barbarity. That snch were not tbe 
personal views of the Chief Justice, no careful or conscien
tious student of his life can for a moment suppose. He bad 
long before manumitted all his own slaves, had never reCnsed 
his professional aid to negroes seeking the rigbts of freedom; 
had even defended a person indicted for inciting slaves to ill
surrection, at a when the, community were violently excited 
against the oiT~nder and against Taney for his de
fel1se, and, when pressed with the gravest bnsiness, had been 
known to stop in the streets of \Vashington to help a negro 
child home with a pail of water. He was moreover a man of 
the gl'eatest kindness, charity and sympathy. The real wrong-" 

, I 
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doing of which the Chief Justice was guilty was in attempt
ing by extra-judicial utterances to enter upon the settlement 
of questions purely' political, which were beyond the pale of 
judicial authority: and which no prudent judge would have 
undertaken to discuss. It was a blunder worse than a crime, 

• 

from the consequences of which be and his associates call 
never escape. 

So far as his historical illustrations were concenled, tlley 
were, fully met by the dissenting opi1lion of Mr. Justice Cur
tis, who showed by d.ecisions of the Supreme Court of North 
Carolina tbat free colored persons hom within the State 
were citizens of that State, aud by logic, were tllercfure, citi
zens of the United States. It was all idlc, as an eminent 
lawyer and statesman lIas o~served, himself of the same 
political faith as the Cbief Justice, 1 to arg\le tbat in the 

, , 

earliest English days therc were sla\'es who had 110 rights; 
that if a stranger slew one, his lord recovered tlle damage, or 
if his master killed him, he was but a chattel tIte less; that 
serfs wcre goods, and that the Judges of the timc of Cllarles II 
bad uni~ed in declaring negroes to be merchandise liable to 
forfeiture, and that years after onr independence they were 
tn.~ated in British statutes as mercltandise, witb nUll and iron, 
and that slavery existed and had been recognizcd by the laws 
of every State wben the Constitution was fonned. There was 
a Itigber law between tlte parties, and no general agreement 
could prevail against natural rigbt. Nor was it possible to 
belicve that wben the Fathers or the Republic said all men 
were free and equal, they meant only white men, and e\'ell 

• 

if they did, tItey lInd 110 powcr to bind their descendants 
forever to a doctrine so unjust. And this vicW' is concurred 

I Annual Addreu by CJarkion~. Potter before \bc: A,"c:ric:nn Dnr Associa. 
tion. ISSr, .. Fourth AnnulIl R.eport of Anu:r, Dar Ass!l.,·· p. 196. 
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in by a gentleman of the highest professional distinction, 
himself a lifelong member of the party of Chief Justice Taney, 
in a recent e.~haustive study of the decisions of the Chief 
Justice, in which he states that although the opinion displays 
great iugenuity aud knowledge of the political history of t11e: 
country, yet it seems to him that the Chief Justice, in au 
anxious endeavor to carry· out the views so often expressed 
by him as to the right of the individual States to deal exclu
sively with the subject of this domestic relation, bad becn 
carried far beyond the proper limitations' within wl1ich it 
should have been confined.' Dr. VOll Holst pronC)unces tbe de
cision a political enonllity, based upon the £,.ct that the decision 
went beyond the record, and that the Chief Justice and tlle 
concuning Associates indulged in the most palpable sophisms 
upon the extent of their appellate jurisdiction, confounding 
the method of procedure upon writs of error from the judg
ments of State Courts, with that which ought to prevail when 
the judgment of a United States Circuit Court was hrougllt 
up, and it appeared in the x·ecord that the lower court had 
no jurisdiction.s 

It is not necessary to consid~r tIle pt>1itiC'cll aspect of tbe 
case, nor to answer, as has been elaborately done, the assault 
made by Mr. Seward in the Senate of the United States upon 
the Supreme Court, in which he distinctly hinted that a cor
rupt political bargain had been tnade between the Chief J u.s
tice and President Buchanan at the time of bis inauguration. 
Nor is it necessary to consider whether authoritative proof 

I See II Constitutional Development in tile United States as Inftucneed by Chief 
Ju.~~ TauI:Y." by Geo. W. Bicldlc, Esq., o( lhiladl1., publiabed in .. Constitutional 
m,ltory of Ute United States all seen in the.: De\"eJopmcnt of American Law." 

• \'on Holst'. "CollStitUtlOnlll ADd PoUtic:n1 Hillory of the: Ullited Stntcm (roUI 
• , 

• . JSS6 to IlJSi}." Vol. V, po 2l-46. 
• 

• 

"I, .. 
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can he produced in support of Mr. Asltley's contention, which 
lIas been adopted by Dr. VOll Holst, that a systematic effort 
had been made by the slave-holders to secure a prepollderat
ting position of influence in the Supreme Court of the United 
States ill order to secure the judgment. The high character 
of the Justices, aud the length of time that they bad held 
their offices would refute any such statement. Although bit
ter partisans might assutlle that some such deep laid plot had 
beeli successfully calried out, yet no one who temperately and 
calmly considers the fact's as developed fro111 the decisions of 
the Supreme Court itself, and the correspondence of the day, 
can arrive at such a conclusion, although he can110t fail to 
lament that in yielding to a fatal delusion Mr. Justice \VaYlle, 
in a moment of infatuation, became convinced that tlte Conrt 

. could settle political and moral questions for all time, and that 
• 

too on the wrong side, and thus did more to undenlline tbe 
influence of this great tribunal, and prostrate the personal 
infiucnce of its members, as well as blacken tbeir record, 
than can be predicated of any otIter cause to be found in the 
length and breadth of our judicial history.1 

In less than two years after tIle decision in tlle Dred 
Scott ease had been pronounced t1le State of \Visconain ar
rayed herself in an attitude of defiance to a solemn judgment 
of the Supreme Court of the United States, and Cbief Justice 
Taney must have recalled the similar experience of Chief 
Justice Marshall, when his judgment ill the Cberokee case 
had been scoffed at by the St.1.te of Georgia. All efiort had . 

• 

Illr. Bryce, in his 011 II The AlIlf.'ricnn C:ollllnou\\"enltll," Vol. t. cb. 240 
speaks of Ute Dred Scott wbic:b, in G moment of weakness, inducec:l tlle Court 
to O\'Cn.tcp the legitimate bouuc15 of its QUllloril),. AS ~ne of the misfortulles to 
be rnnklld with U\e inb~I'poiition of the Conrt in Ute l'rcsidcmtial ElI!C\oml count 

clillpute of 1877, Rlllt Ule n:\'c:r'lI1l1 of its cl1rlkr clec:isiolls UPOIl lbe legality of Iq,ral 
tender notes. 

, 
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3iG Tile' SllPRE.IIE COll!t.'7' 0,.. TilE UNIT/~D STATE.':;, 

been Illade to cnforcc the provhiions of thc Fugitivc Slave 
Law, r~nd the SUllrclI1e Court of \V;scollsin pronounced tIle 
Act unconstitutional and \'oi<1, ancl rcsistc(t to the utmost its 
admiuistratiou and cllfurcelUcnt by the Federal authorities. 
'l'he question arose in the case of AIJlcllloll v. OtH)I",' In 
deli\'ering ·the opinion of the Court, tbe case being argued by 
Attomey-Gel1ernl J~rcllliah S. Black, for the 1)lailltiff5 in 
error, but no counsel appearing upon the otber side, Chief 
Justice Taney (1ccl:1rcd that it appeared that a Judge of the 
Supreme Court of \Viscous;" had claimcd and cxcrcisc(l the 

• 

right to sllpervise and aiuml the proceedings of a COllllnis-
• 

sioner of the United States, and to discharge a l>tisouer who 
had been cOlUmitted for an offence the laws of the 
Federal Govenulletlt, and that this exercise of l)Ower had been 
afterwards sanctioned and rllled by the Supremc Court of 
tbc Statc; that the Slate COllrt bad gOlle evcn f.'lrther, ami 
claimed and cxercise<l jnrisdiction over the proceedings and 
judgment of u District Court of the United States, al1(1 ll}>Ol1 

a S\U11mnry and collateral procecdlng of habeas (or/JII.'i, bad 
sct aside and annulled its judgment, and discbnrgcd a pris
oner who bad becn tried and found guilty of an offence 
against thc laws of tbe United States, and sr.ntcnccd to im
prisonment; and tbat it further appeared tbat tbe St.'lte Court 
bad not only claimed and exercised this jurisdiction, but ltad 
also decided that tbcir decision was final and conclusive upon 
all the Courts of the United States, and ll.'ld ordered tbeir 
clerk to disregard and refuse obcdicl1cc to tlle writ of error 
issued by the Supreme Court pursuant to tlle Act of Con-

. -

gress of 1789, to bring ttl) for examination and revision tbc 
judgment of a State Court. He said: 

I 21 UO'A'llrtl, so6 ('858), ... 
• 
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.. prol>ositious nrc ncw in the juril'prudcllcc of the United 
States, n. .. well as of the States i and the supremacy of lhe: Stntc Courts 
o\'Cr the Court" of the Unitoo ,states in cases ari~illg under tbe Conlltitu
lion rami laws of the United St.,te.", is now, for t.he first tilll!!'. nsscrtl'Cl 
and nclt.>d upon in tbe Supreme Court of n State. • . . It WQuid scc:m 
to be hardly IICrei.'i."lry to clo man: thnn to state the result to which. tbis 
decision of tbe State Court musl inc\'itabt), lend. It is of it'>Clf a suffi
cient ami conclusive answer i for no one will SlIJlllOSC thnt n Go\'cnlmclIl 
which lUl.o; no\\' Instcd nearly liC\'c:nly year.o, enforcing ils ta\\'s by it .. own 
tribunals, And preserving the Union of the Slntf!S. could ha\'e lustc.'d a 
single yt.-ar, (Ir fulfilled the bigl~ trust committed t'J it. if ofTcnS(.'S agninst 
its Inw:; could not bn\'<= l)(.'Cn punished withoul the COll'>Cnl of the State 

I ill which tbe cu1l>rit \\'a.'; found," 

Hc tllcn proceeds, by a course of ul1nnswcrablc logic, 
to dcmonstrate that sucb n claim woul<1 result in the most 

• 

dis:lstrons consequences, and tbat it would lead, if per-
sisted in, to a complete dcstntctioll of tIle ban1l0ny nmi peace 
of the Union. After pointingollt tbat it was cvident, uuder 
onr systcm, tllat thc Constitution, as the fundamentnl and 
supremc law, ltad vested in tltc Supremc Court the power of 

• 

final settlcment of all such questions, I1C reasons thus with 
t11C State Rntlloritics: 

-

U Nor iii there anything ill this suprcmnC)' or tbe Geucrnl Go\'cm· 
mcnt or tbe jurisdiction of its judicinl tribunnl .. to nwnkc:n the: jealous)' 
or ommel tlie lwturnl ond just pride of Stille sovereignty, Neither 
UlL'i 1,"O\'crnmcnt, nor the I)()\\'crs of which we nre speAking, were 
forced upon the States, The CuustilUlion of the Ullited Stales. with nil 
the powers confcm-d by it on the GCllcrn! Go\'cnlll1Cllt. Imd sumudcn.>d 
by the States, wall the voluntary act of the JlCOl,le of the several Slnt(!!;, 
delibcmtcly donc for tbeir own l)rolectiOll Gild snfet)' against injustice 
from one Another: alld tbeir anxiety to l'fC:iCi \'c it in full fof'C'C! ill all its 
powers, And to gunrd ngllim;t to, or evasion of its rmlhority 011 
the part of a Slnte, is pro\'ed by tbe cta\L'Ie which requires thnt lhe litem
bers of the State Legislntures, and all Exccuu\'C nnd Judicinl officers o£ 

• 

• 
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the !io(!\'eml Stales (M well A.Ii thOM: or the Gt:ncnd Go\'Cnllnent). ~bnll Ix: 
boul"l hy oolh or affirm"ti!)n to NUpport this Con.'ititution. , , • Now 
it certainly am be no bumiHntion to n citizen of n Republic to yield 
a n.-ndy obc:dicllce to the: Il1ws as udmini.!iterl:d by the collstitut(!d aUlhor· 
itics. On lhe c::ontmry. it i.'i among hili fil'lit nod highCllt dutiC!$ as n 
cititell. l)t.l'(Zlulie (,~ go\'Cmmcmt cOlnno' C!XUtt without it; nor am it be 
incon .... istent with the dignity elr n so\'ereign State to ol)!1(.-n'c fruthfully. 
lincl in the spirit of sincerit)' nlld truth. the: coDlpnct inlo which it \'OlulI' 
tnrit)" entered wtum it bccamc a Slate of this Union, On the contrary. 
the high~t honor of !IO\'ereignt)' i, llntnmj$ll~>d· fnith. and certnilll)- no 
fnith could 00 morc dC!libcrntel)' nnd ~I(mmly plc:dgt:d than thnt which 
every State has pteghtl.'<l to the otber Stales, to support the Con.-rtltlltiol1 

• 
M it is. in nil it .. I)ro\'isionl!o. untU they !ihnll be: altere.l in Ule manner 
whicb the Con~1itution it:IClf .. 

• 
" 

The judgment of the Supreme Court of \Visconsiu was, 
therefore. reversed. 

. But few otller cases of importance occuncd before tbe 

, 
• 

aetualoutbnmk of tbe Civil \Var. In the case of the COIIIIIIIJII

,:ur.alln of Ktwllld:;' \'. Demllso",. tlle Chief Justice maintained 
tbe following propositions: Tbnt in a suit betwecn two States, 
tbe Supreme Court JJad original jurisdiction wit1lont furtber 
Acts of Congress regulating tbe mode ill wllicll it shall be ex
ercised, and that suit by or against tile Governor of a State in 
J,is official capacity is a suit by or against tbe State. Tltis 
was in conflict with tbe doctrine so elallorntely expressed and 
argued for the first time with so muctl ability by Mr, Justice 
Iredell in his dis.4ienting opinion in the famons Crise of Chis
Ho/m's E.l:rs, v. Tilt' Siall! 0/ GCOI1[lil,' but \\;th an appreciation 
of tlle difficulty tbat exist in enforcing a entered 
against a State, tIle Cbief Justice, ill tones which 
lmve beell referred to as pathetic, declared tbnt if tile GO\'

cmor refused to discharge liis duty there was no powcr dele-

':~ !toward, 66 (1860). fl· . , 
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gated to the Geneml Go\·cnnncnt, either through the jnclicial 
department or nny otller department, to usc any cocrch·e means 
to compel him. 

Tntly it as if the Chief J nstice, at the end of his 
long CaI'eer, bad entered a cloud, and found bis nutbority COllw 

tested at every turn; for in the famous Merryman case,' which 
involved the right of the or his delegate to suspend 
tbe writ of Imor.as corpus, be found bimself unable to cnforce 
bis authority, wbere a citizen of Baltimore had been arrested 
by a tnilitary force ucting 'uuder the orders of n Major Gem
era} of tile Unitl'ti States A t conunanding iu tbe Slate of 
Pellnsyh·ania, and bad been (:oulluittcd t.o the custody uf tlte 
General colUlIlanding Fort McHenry, then n part of the mili
tary district of Maryland. Upon all application for a writ of 

• 

R1l6t:lls torpllS, tlte Cb;ef Justice, silting nt chambers, directed 
the cOlUmandant nt the Fort to produce tbe body of the petie 
dOller upon tIle next day. Tbis was ptty declilled, 011 the 
ground that the prisouer bad becn :u I'cstcd upon n. cbargc of 
treason, and was U publicly associated with, alld hoMing :1 

mission as Lieutennllt in a company, Iuwiug in tbeir possession 
anns belouging to tllf~: United States, find avowing his purpose 
of armed bostility against tItc Govenlment, and also because 
the officer l1aving tlte ill custody was duly authorized 
by tl1e Pi'csident of the United States ill such cases to sus-

• 

l>cud tile writ of ImbedS cDrplls for the public safety," The 
Cbicf Justice ill n. most elabor ... te opinion upon the law relnt
illg to the writ of Rakos mrpils held these reasons to be iusu£
ficient~ and tl1at tile petitioner was entitled to be set at liberty. 
He found llimsclf unable,. however, to. enforce his decrec,t 

'I Campbell, :tI6 (1868). 

I Thi. Clltli 1M to II Ulost, eJlml:jt contro\'CnlY anlong ~Ullul:'nl juriltA All O\'Cf 

tbe coulltry in n:llllion to Ule ~\\'('r or the l'mIhleul tl, 1l1l.i:pI!ud tlle writ or 

• 

, 
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Till:: S CI'A' H.lI H CO l/R l' OF TIll: l:,\'/ TE" S T.·J l'J::S. 

III rC\'icwing the decisio!ls delivered by the Supreme 
Court during the Chief Justiceship of Mr. Taney, it is clear 
that the doctrines al11l0UllCt."<l by the Conrt are c11amctcrized 
by n mnch closer adherence to the language of the COllstit\l~ 
tion than had been common in the days of Marshall, and 
that as a whole tlte authority of the Statcs bad been extcnded 
and supported, upon numerous occasions, in a manner which 
qualified, if it did 110t restrict, the pril1c~plcs announced by 
the great Chief Justice. The theories of the Constitution 
entertained by Marshal1 and 'raney were those of their 
respective parties, and are irreconcilable. \Vithout imputing 
to either a desire to extend uUllecessarily or immoderately 

• 

tbe doctrines of their schools. it can he safely asserted that 
although partisan l)olitics should have no pl~cc upon the 
Bencll, yet it is impossible to expect men to di\'cst thcm
sel\'es of certain fundamental \'iews in relation to the nature 
of our government simply because they ba\'c ascended the 
Bench and tltroWIl aside the contentions of the political 
arena} In later years a general to the doctrines 
of Marsbnll became mUl\'oidable, and the tendency bas been 
steadily in tlle direction of the proper logical development of 
his principles, which bave pro\'cd themselves to be the safe
guards of national institutions and the life of national author
ity. At the same ti a debt of gratitude is due to those 

1t.,MI'IS rorftus. the nffinllllll\'c beillg sUlitailled by allch Cllllincmt jurilil.A rut lIorlll:c 
RiIlIl~Y. of PhilAdelphiA, 8elljamin It, Curtill, of I1<l5tOJl, alld Chief Justice l>nrker. 
of : wl,he tile contrary '\\'41 IlIailllAilled by 11 host of lc:lIS dillti,,
gui5becl W"leN, \VhoM! paml,blc:1.A coultilute: nil illtel'ellting chapter I" COllstitu
tional Ja\V. Tile Action of tbe l·rtwclc"l WAS IIU1t4iutd by IJublie o)li"\OIl nri~ing 

out of the exttclUe pt'ril of the sitllAHon, Dllli tbe fnet tbnt armed trcason bad tllk.m 
the fidel ngllinsl tl,c F~Ic:ml DUU'Oritif:j!., 

1 An Inmtsllng paper. cmtillecl .. PArtiuulbip io Uu: Supreme Court," ill to be 
found in the North Amc:rimu • Vol. CXXXJJ, J;6, ,,'riuco by Unite.} States 
&:ootor Jolm T. lJOrgllU, 0\ 

, 
• 
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GROWnl OF THE Dl/SIXESS OF 1'11£ COCR 7', 3S1 

Judges who refused to prostrate the rights of the States, and 
to carry to \'iolcnt extremes, doctrines which, if pressed beyond 
their proper and legitilUate sphere, would result in absolute 
centralization and the destntctioll of the autonomy of the 
States. 

• 

• NOTE . 

The following interesting {"cts, showing the increase of 
the business of tbe Court, are stated by Mr. J tlstice Strong: 

In lSor, wben John Mnrslmll W:1. .. QllllOinted Chief Justice of that 
Court, the number of cnscs brought into it for ndjudication was onJy ti'!lI. 
The cntire number during the five next follo\\illg years, including hoth 
writs of error and appeals, was only one hundred and twenty, or nn 
a\'cmge of twenty·four for eacb year. Thencciorward thc business of the 
Court increased slowly, ulltil, in the period between 1826 nnd rSlo, the 
aggregate number of cru;es brought into it was two llllndrt.'<l and eighty
nine the a\'crnge being about fifty·eight n year. In ISS6, when Roger 
B. Taney succccdt!<1 Marshall ns Chief Justice, the number was only 
thirty·se\·en. l:rom r830 to .850, tilt: increase WitS also "ery gradual. 
Witbin the fivc years ending with 1850, the number of brought 
into the Court, including those docketed and dismissed without RIl:,,,mumt, 
was three hundred and fifty-sc\'cn_ or an a\'cmge of se\'enty-one each 
ye.1T. The Court was tllen nble to dispose of il'! entire docket during :1 

session (If three months. But, since the YC:lr ! ~5" \ he increase hns been 
much more rl1pid. Within the fi\'c yenrs ending . h 1880, the number 

.. of lIew cases hIlS been nineteen hundred nnd fifty-tlm.oc, averaging more 
tbnn tllrce hundred and ninety-one each year. This exbibit", certainly. a 
very remarkable serious in its Tbe Needs of 
the Supreme Cour'':,'' North American Re\'iew for ~Iay, 1881, Vol. 
CXXXII. 437. 

, 

, 
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3S2 TilE S~·PRH.IIE COURT OF THE U'\"ITED STATE.~·. 

CHAP'rER XVII. 

SIX'll( fil'OClI: l&il to ISio: OUTnR"AK OF 1'1Ir. en·n. \\' All.: CIIARAC1'HR 01' CASI~ 

laWORn Till': COURT: CAI.U'ORSIA L",sJ) CI.AlMS: :\IIi:XXCAS, SI'ASJSII ASIl 

l'RHSCII TI1'LI::S: Tny. I'JUl.J; CASlt,'!: RI(;IITS ... SD J,IA'UII.ITII!S 01' X"UTRAI.5 
• 

ASD lJF.I.LIGURltSTS: A NATIOSAI. CRISIS: VAI.UI; 01' TIm l·RlSCIl'I.J~ I'_C;TAU. 

I.ISlmo 1\\' l\[ARSIIAr.L AS SIIOWS IN Tllft TAX CASI~: UUATII 01' TASB\': Ap. 

POISTMItST OP SAI.MON 1'. CnASR AS J115 Sl'CCltsSOlt: SKltTCIllt. .. 01' CIIIIW 

JUSTICR CIlA!'iIt ASD 01' ASSOCIATlt JlISTICW; CI.II'I'ORD, S\\',WS~, ltlLl.lm. , 

nA\'IS ... ND 1:II;LI.): C ... SF.5 (OJ(OWIS'C OUT 01' A COSUITIO:.> OJ> WAit: Tltlt JURIS

DICTIO:'> OF Mn.ITAlt\' COMMISSIONS: QI:I~IO:'>S OF I'RI7.It: BI.ocKAnn: lIltS. 

ALnxA:<nHR's COT'ION: TlIlt ATr. ... S'l'A.: Epl'Oll.TS TO RIt,'iTRAIN TIU' H:'>FORC'" 

MIt:'>T 01' TUlC RRCOSSTIU)CTIO:'> ACTS: Ex PARTlt MII.I.ICAN: TV-XAS fl. WmTU: 

CASlts CROWI:.>C 0t.'T OP Tun RHunr.I.IO:.>: TIU~ Con"lsc.\TIOS ACT: CAl'TtlRItD 

~:w .. \UANIJONHD PRoI'nRTv ACT: EIII'l~CT OJ' l'iUt,<;!I)J!STIAI. l'ARDOS: R:CIITS 

OF OI'I'IC£RS ASP SoJ.DIRRS 01' TUr. ARM\' 01' TIm Us IT"" STATlt,'i: CALIFOR' 

SIA I .... :m TITI,U.'i: Till. OUI.ICATIOS 01' CON'tR"'C.'TS: TUlt RIGlIl' 01' TlIrt l:m,· 
ERAI. Jt!DICI.UW 'rl) DlSRV-CAllD STATE DltCJSIO:SS os 2UI!STIOSS OF CO)lMUk· 

\:JAL LAW; l· ... TltSTS: POI.lcn I'OWI!R.'i 01' TIII~ STATI~: Tlllt COllMltRCR CLAlr'SV.: 

CRA:'>OALL t'. STATF. 01' NZVADA: STATR I:RHum-r TAX: (;1I.lIAN t'. CIT .. ' 01-' 

l'Ull.ADltLI'IIIA: 1I1ISCJtI.l.ASnOtlS CASF.s. 

T the comUlencement of December Term, IS6I, there 
were three vacancies upon the Bench of the Su
preme COllrt, occasioned by the deaths of Justices 

Daniel and McLean, and by the resignation of Mr, Justice 
Campbell, who lIad espollsed the cause of Secession. Chief 
Justice Taney, and Justices Clifford and Catron were absent, the 
first on account of age and infinnitics, the last, also an aged 
man, on account of illness. The work was done by less than 

• • 

a majority. Mr. Justice 'Vayne. the senior associate, wbo bad 
• 

taken his seat upon the bench before the death of ~{arslIall, 

presided, assisted by Justices Nelson, Grier and Swayne, the 
latter being appointed after the beginning of the term. 

• 
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FIRS 7' J'HAI\' OF TilE CII'IL W .. 1R. 

At the opening of the proceedings Mr. Edward Bates, 
Attorney-General of the United States, declared t11at the 
Conrt had held 110 sadder tcnn since its organization. iI Your 
lawful jurisdiction," said he, uis practically restrained. Your 
just power is diminished, and into a large portion of our 
COUll try your writ docs 110t nm; and your beneficent author
ity to administer justice according to law is for the present 
successfully denied and resisted. Tbe couutry presents a 
ghastly spectacle. A great nation lately united, prosperous 
and bappy, and buoyant with hopes of future glory, is torn 

,into warring fragments, and the land, once beautiful and 
rich in the flowers and fruits of peaceful culture, is st.'linc<i 
with blood and blackened with fire. In all that wide space 
from the Potomac to tbe Rio Grande, and from the Atlantic 
to the Missouri, the still, small voice of legal justice is 
drowned by the incessant roll of the drum and the deafening 
thtlIlder of artillery. To that extent your just and lawfnl 
powcr is practically annulled, for the laws are silent ~\l1lidst 

anns." 
Althoitgh war was actually raging no traces of its rtl\'

ages can be found in the Reports. The serene atmosphere of 
the Court bad 110t yet been disturbed. But few barristers 
l1ad dOll ned tbe ullifol'ln of tbe soldier, and the Bcnch hact 
not yet been invited to consider questions of prize. The 
Judges still sat to discuss matters of <1.l.:cotlnt, patents, admi
ralty, agency, practice, Jand claims and trusts, and in the 
case of the Jdfcrsoll Bl'C1/th Balik v. Ske/V',t exercised the 
highest of their prerogatives, itl detenninillg t1mt tbe decision 
of a State Court upon a matter of contract madc by a State 
with the incorporators was not conclusive of the question if 

IS Black, -136 (.86,), 

• 
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:~ .. TilE Sl:I'IU::.ll1i COlIR], OF Till:.' (JXITEI) S7,tTES. 
• 

the action of tile State, sustained by her 0\\,11 tribunals, im
paired tbe validity of tbat contract. 

III the case of The Ohio olla ,llississippi Ratl Road COli/

pail)' ,'. IVhrdt'r,' Chief Justice T-allcy, in affinnatioll of thc 
line of rcasoning pursued ill several fonner cascs~: held tl1at 
where a corporation is created by the laws of a State the 
legal presumption is that its members arc, citizcns of t1le 
Slate in which alone it has a corporate existence, and a suit 
by or against it in its corporate name lllust be presumed to 
be a suit by or against citizens of the State which created it, 
and no avcrment to the contrary would be tolerated in SUp" 

• 

POlt of an effort to witbdraw the suit from the jurisdiction of 
the Federal Courts. 

Lalld claims of immense magnitude, im'oh'illg nice ques
tions, arising under Mexican and Spauisl1 laws in force in 
the State of C.'1tifornia, and claims arising under French and 
Spanish laws under the Louisiaua Treaty~ t..'1xcd the energy 
of both bench and bar.:; 'tbese cases were argued ill tlle 
1110st exhausth'e manner, and were discussed at great length 
upon the bencb. 

But ill 1862 tlle Prize Ca$~s arose, in which the rights 
and liabilities of neutrals as to blockade, and yiolations of 
blockade, the President's right to institute a blockade, and 
what constituted sufficient evidence of a Presidential proclama
tio11, were discussed at great length, and cOI1c1m~iollS were 
reached which have become incorporated into the trreat body 
of International Law.· 

II Black. 286 (1861). 
~ Cinciulliiti Bnd ChArleston R. It. Co, v. LeUOII, 2 UOW:lI'tl, 497 

('844). Mnr.ihall v. Tbe nnllimore alld Ohio R. It. Co., 16 110",,,"1, 3'~ (aSS3). 
Co\ington Dmwbridgc Co. f'. SbC:l,ll1ml cl al., 20 I1owonl. 221 (1857). 

• Un\~ StAtes t'. Audl'CS CnsUncro, a Blto.c:k. 18 (1862). 
4The Prize z BlACk, 635. (.862). • 
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The importance of these decisions cannot be o\'er-csti
mated. There are crises in jurisprudence as well as in war. 
The fate of OUf 11ation bung 110 less upon tIle detenlliuations of 
tbe Supreme Court, tban upon the gathering of . and the 
fitting out of Heets. The proclamations of President Lincoln 
of April 19th and 27til, 1861, the blockade of the Southern 
ports, al,ld the capture 011 the l1igb seas of ships carrying 
contraband goods, or of sbips owned by citizens residing in 
the rebellious States i:'.lsed the vitai questions, \Vas there a 
war? Could tbere be prize? The real peril of the situation 
js best described by Mr. Ricbard H. Dana, Jr., one of the 
counsel for the Go\'ernuumt, in a letter written upon the 9th 
of March, 1863. He said: 

• 

II Thc Oo\'cnunc:nt is carrying on a war. It is exerting all the powers 
, 

of war. Yet the claimants of tile captured ,'csscl!> not only S(!ck to save 
their ves..~ls by denying that they are liable to capture, but deny the 
right of the Go\'enllllent to exercise war powers,-dr.Jl), tbat this can 
be, in point of hr.\", a war. 50 U;e Judiciary is actually, after n war of 
twenty-th~"C month.,,' duration, to d~ic1c whether the Go\'enlwent bas 
the legal capacity to exert these wnr powers, • . • Contemplate, my 
dear sir, tbe l>O!;Sibility of the Supreme Court deciding tbat this block
ade is illegal! Whnt a position it \\'ou1<1 put us in before the worM, 

commerce we ha,'c been illegally prohibiting, whom we lul\'c un
lawfully sul~ected to It cotton faminc, dud domestic dangers nnd distres .... 
for two years! It would end the war, and wbere it would leave us 
\\itll Ileutrnl powers, it is fenrful to contemplate! Yet Stich an event is 
lcgnl1y I do not think it probable, llllrdl)' possible, in fact. 
But last year I think tb~re was danger of such n result when the block
ade was new, and before the three new Judges were appointed." t 

'Charles l:mllcls ArJIUJls, "1.iCe of Ricb:mi Henry DaIlD," Vol, II, p. 267, 
The tbree new ju(l~ .. ~ referret:l to "'!!t'e Swayne, :.'IliUer and D:l\'is, all appointed 

• 

by Fresident Uncoln ill 186%. AI 1\Ir, .\(laUlI points out bc:fon: they took their 
senlS, the Supn:rne Court WitS COUlpo!K.'tl of Chief Justice Taney, Itntl Ute 6,"c 
AssOciate JustiCCll, Wayne, Catron. :Sc:laon, Grier, and CUffurd, aU Dc:ulocrab, and 
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"rhe cases were argued by Mr. Daun, Mr, Evarts and At
ton1ey-General Bates, for tbe United States, and by Messrs. 

Carlisle, Lord. Edwards and Bangs for the claimants, in a 
Iml.1mer worthy of tile issue :mcl of thc tribunal. 

The opinion of the Court was delh'crcd by Mr. Justice 
Grier: 

• 

• 

.. This gn.-ntc:-;t of cl\'il wan;," s,'li<l be, .. was not gradually dC\'clopcd 
by popular commotion, tUll1Ultuou.., n..o;!l!'!mblie;. or local unorganized in
surrections. Howc\'cr long runy b:l\'C been il" rn:\'ious conccption, it 
IIc\·crthelcs..o; spnmg fortlt suddcnly from the parcnt brnin. a Millen'a in 
the full p~;moply of war. Tbe l'rcstdcmt was bound to meet it in the 
shape it ~ itself without waiting for to b:lpti1.c it with 
a naule. and no nnme gh'cn to it by hint or them could change the 
fact. It is not the les... n chon war, \\ith belligerent parties in hostile 
:mny, bcc:luSC it may be cnlk-d nn 'insuflcction' l'Y one side, "nd tltt: 
insurgents be considcred ns n:bcls or troitors. • , . As 110011 as the neWs 

of tlte attack 011 Fort Sumter rout the orgnr.il .. tiuli uf a go\'cmment by 
the StntCl', n..o;sunliug to net I1S bclligercnL'I, could b\.-rome known 
in Europe, to \\it: on the 13th of Mn~-, 1861. the Queen of England is
sued her proclamation of neutrnlity, 'rccognbillg' hostilities as existing 
between tbe Go\'Cn1Ulent of the UI~ited States of America and ccrt.'lin 
States, styling tbemseh'cs the Confedemte Stat~ of Amcricn.· This was 
immedintely followoo by similar declarations, or sitclll by 

other nations. After such an officinl recob"ltition by the :;o\-crcign, a ciU
~CI1 of a foreign State is estopped to deny the: existencc of n war, with 
all its conSC:qucnces us regards neutrals. They cnnnot ask n Court to 
affect tcchnicnl ignomnce of the existence of a war which nil tbe world 
ncknowlcdw.'S to be the grcntcst ch·n war known in the bistory of the 
humau race, nnd OUt.'! cripple the nt'lll of tlle GovernU1ent nnd pnrnl)'ze 

lhrrc: or them nppoitlt4!(t froul 1I11",~.bohling Slntes. Whnt IUlltlc Uu: sitUAtion mOn! 
gn1\,C ,,'Us UIC facl Ullll Uu: Chid JusU~ "oel nln!Il,ly from hill Circuit lM:lltb in 
tbe ltterrymnn rose: C:llllllc:ngcd lltc legality or t1l:n mOIl imllOrtllllt ncl of Pn:&ioeut 

I.inc:oln, the ItUfiJlCllljion or thc HIl~'" CorpU!\ Act. A graplt,c IIll\lell\enl or tin: 

crillis in public ,,1T..,irs is gh'cn ill n tettcr of 1\Ir. Tbumton K. Lolhrop "'riUen to 
llr. A411ltnll. ·'J.ife of I>:ann," b~' C. ):, AdllUJII Vol. 11, Appendix. p. 395-
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its power hy subtle definitions ~nd ingc:nious ~Jlhisms, The lnw of na
tions is also c:allf.:d the law of nature; it is founded on the common \'011-

sent, as well as the common SCllse of the world. It contains 110 ~I\('h 

anomalolls doctrine as that which this Court is now for the fin-I time 
desired to prollolmce, to wit: th:;t immrgelll'i who have riscn in rebelliun 
ngaim;t their sovereign. expelled her courts, established a rc\'Olutioll:lfY 
go\·cmlllcllt. organized nnnk'S and commenced hostilitic::s, nrc not cncmk-s 
becnllsc they are tmilon;; ami n war Ic\'iOO on the GO\'CnllllCnt by trnitors 

ill order to dismember nnd destroy it. is not n wnr, 1)(,,\":lU:iC it is :m 

insUI'rcction. " 

Having detcnnined, therefore, that the President had a 
right jure bl'l/i, to institute :l blockade of ports in the posses
sion of the Stoltes in rebellion, which neutrals were bound to 
regard, Mr. Justice Grier went on to show that tIle lenn 
&t enemy" was properly applicable to all fx:fS(tliS residing 
witbin enemy territory wbose property might be used to in
crease the re\'cnucs of thc hostile power, thCJugh Itot forei&'11-
crs. "They ha\'e cast off their allegiancc," said 11e, "and 
made war on their govenul1ent, and nrc none the less eue
mies because they are traitors. tI 

In the case of a "esse} owned by foreigners be l1eld that 
the cargo, having been shipped after notice of the blockade, 
should follow the fate of the vessel, and in each and e\'ery 
case the judgment of condemnation iu tllC~ court below was 
affinllcd. 

From these doctrines Mr. Justice Nelson dissented in n. 
,"cry elaborate opinion. His conclusions were that no ci\'il 

war existed between the Federal go\'enllncnt aud the States 
ill insurrection, until recognized by the Act of Congress of 
13th of Juty, 1861, and that tIle President did uot possess 
the power, under tlle Constitution, to declare war, or Jccog
llize its existence within the of t1le lnw of nations, 

wbicb carried witb it belligerent rigbts, and t11US cltange the 
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condition of the countn' an<1 all its citizens from a state of 
~ 

peace into a s~"\te of war. He 'contended that the decrees of 
condemnation ought to bc re\'crsoo, and the \'csscls and car
goes restored. In one of tbe cases Chief Justice 1'nney and 
Justices Catron and Clifford \\uitc(1 \\;t11 bim in dissent, 

At the same critical honr tbe inestimable ,'aIne of the 
• 

llriuciplc5 established by Chief Justice Marshall was shown, 
, 

in an opinion dc1h'ered by lIr, Justice Nelson, in the case of 
Tnt' Ih1)/I' (if 'nt' SlIIlr oj ,Vi .. " }~}/''<' ", COIIIIIlI'ssimu'r$ 0/ 
lCl.t'CS,l in wbieb it was 11c1d tbat that portion of the capital 
of n ~cw York Bank which lm.d been invested ill stocks, 

• 

bonds or other securities of tlte Uuited Statcs, was 110t liable 
to t.'1:<:1tion by tbe State. A ta.~ on the lo:ms of tl1e Feder.].l 
Go\,ernmcut is a restrictioii, said tlle Court, llpuil the Consti
tutional power of tbe United States to lxurow money, and if 
a State had such n rig11t, being in its llaturc lmtimitcd. it 

be so used a.1Ii to defent Ule Federal '}lOwer altogetber . 
• 

Chief Justice 'raney was so much indisposed as to be 

" nll,.::k. 6.1t) ~,IS6:}" Till: l!alllt' i;tIm:huion WM fC1Atllt ... l in the naRk talC ~. 
2 WAUIICC:. :00 (I~tl. ",lttn: it \1'A. bc:1fl lItl'll " StAle til" 011 11Ie: eill,hlll of A 
SlAte: .... mk i5 A IllS on th\' of ,lie institution, Ami wlum il co"lIillJ of 
the: stoeD of tIll: t~uitcd Slate. Inc" ':"1 ill 11I\"I\li.1. ~ 111110 VAn An':l1 t'. Alii
lICl:tlillOn\ l W~.1I:II:C:. 573 (ISUS) iu "'hlda A distinction \\'AlI> ,1rawn hdTXctcm " lAlC 
un UIC capitAl ur the blink ,,,ul .. lax "1)1)11 $llllrc:ll brld in A blink. wtlich "'ere hlfld 
tn b~ II dilllind ull indqlCntlc:nt intllmlt or ProllCrty hc:I,1 by tbe IIbllreltohl",r, Dlill 
lhnt Congr~lu IUlil tllgWAttd in IUcl, a ,",uulcr M tn 11!ll\'C the: 11"'rel or the Itock· 
holden IUbjC(\ to SlAte Ih, Ullited StAt .... bolt ... Wfll\'! not. liable: to tAntioll IIndcr 
Stall: Illgitt1lltiou. Tbt': Bltub ". The ltatA)'Or. 7 W"llAc:c:. 16 (1868). Cnittd Stlll~ 
IIQl~ ililluC\l uniler lite Acu or 156: Itull IS6J not lhtble to Slnte tl\."lItlo". n:mlc. 
to. SUllCr\·ilo .... lilid. :6 (181.»8). A tllx illlJlO!lC'I by COlIgrm on lmllk cin:"IA~ion illS 
COlIl\titutiOliAl, ~ Balik ", l:c:nno, S \\',,1l1lC:C:, SoU (1569). in oU Ulese ~ th4: 
oplnioll Wo,l deli\'~n:d by Oller Justice Cb#lt'. In Firg Nntionlll IJ3I1Ic t·. COlli ilion· 
w!:IIllh or Kt'I!\uck)" 9 WDltllcc:. (1869), it wo htld ill "n 0l,illion by Nr. JUlIticc 
Miller thlll U,ou~b \1,1: c:tlpiW of A bank. ill\"C!5(td ill 1:c:def11l1 I«UlitiH,. coul«l lIol IIC 
\I\,,~l by III S\l.lte. ~ll"c: 51U'lrc:\toMc:n lIIigll\ ~tllxtd on \lu:ir ,bAre$. See nl,o R. It. 

Co. :'. rcll"tun, I~ W,,'h,~. S (1573'\: The Raill\lftlt Tu CAlle !6id :toG, (SSiJ) • 
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unable to sit during 1863, and died in Octob-cr, 186.,. 
Salman P. Chase was cOl1unissionctl as his successor upon 
the 6th of December, of that ycar. At this time Mr. Chase 
was in the fifty-sixth year of his age, but his iron frame aUtJ. 
robust constitution ga\'c promise of a long career. It was not 
so ordained. In eight years he succumbed to the effects of 

• 
supcrlmman labor and the exhaustion of the dtal forces which 
had followed the years of sleepless anxiety attending his ex
ertions as Secretary of tbe Treasury during the greater part 
of President Lincoln's ndOlin~5tratioll. In point of natuml 
ability be was the equal of any of his predecessors, and their 
St11>crior in n coul1llunding and majestic personal presence. 
which was in harmony with his gleat intellectual powers. 
Fifteen years of absence frolll the bar, during wbich he had 
devoted himself almost exclusively to the political questions 
of the day, bad donc mnch to obscure bis fame n~ :t 1:tw)'c1', 
and to dull his law lennling by disuse; but he:: scated him
self \\;t1, ca..o;e and grncc in the chair of justice, and exhibited 
from tbe ouL'tCt fnculties entirely adequate to the able :mc1 
satbfactory discharge of his high duties. II The ability of his 
judgments," snid lifo Rc\'erdy Johnson, U the full knowledge 
",l.icb tbey disl>lnyoo. :md the .ulmirnblc judicial style in 
which they were rendered, filled the professional mind ;wt 

• 

only ",;tb admiration, but with wonclt'f." Almost all uf the 
opinions of the Supreme:: Court im'olving questions of inter
nntional lnw or of plil'.c growing out of the Civil \Var, werc 

• 

written by himw and display not only llis thorough r.·uuilinr-
ity witb controlling principles, but his extraordinary skill in 
applying them to new and perplexing conc1itions. 1'hcy nrc 
remnrkable examples of ctcanlcss and force. 

He wa.c; lxml in Comish. New Hnmpsllire" on tb~ 13tlt 
of JannarYt rSoS. The blood of the English Puritan and of 

• 

, 
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the &otch Co\'cnantcr mingled in bis vcins, and tbe sturdy, 
resolute and independent traits of his ancestry were fully dis-
1,laycd at every stage of his \'aried career, He was descended 
in the ninth generation froUl ~rhol1las Chase, of Cbcsham, 
1~l1g1atl(1, nnel in the sixth from Aquila Chase, who rome to 
Ncwbury, Mnss.·\(:b~,sctts, in 16-10. . 

He W:15 the eighth of tbe ~le\'cn Fhildrcll of Ith:unar 
Chase, and his wife, Jeanette Ralston, a woman of Scotch de
scent. Of his r. .. ther's se\'cn bl'Otbers, three were lawyers :mcl 
grndUt'lleS of Dartmonth College, olle a Senator of the United 
Stales from V'enilont. two were physicians, onc a Bishop of 
the Episcopal Church., nnd one a fhnllcr. His earliest tc. .. cher 

, 

was r>~micl Breck. nfterwards a well·known jll1ist' of Ken-
tucky. At scbool he wns attentive, "full of f.:litb, not mucb 
gh'cll to ask the cause of things," as he bimself tells us, but 
re.'\dy t\') nccept wlmt was told him. An amusing incident is 
recorded of his effort to set tbe rh'cr" Asbuelot on' fire. He 
bad lost his shoe in n pool, and knowing that water could be 
dried up hy beat, built n fire llpon an extcmpori1.cd mft, and 
set it aAoat, but soon abandoned tIle attempt. He lost his 
fatlu:r at an early age, but was cared (or by llis uucle, tIle 
Bishop, then residing ht Ohio, until he wac; fifteen year.; 
old. He then retnnlcd to the family home at Kc:enc, nnd 
in 1824 entered Dartmouth Concge~ from whicb he graduated 
two yenrs later. He t11cn t.1ught school in \Vasbingtou, D. C., 
while studying In\\' with \"ift. At this period he 
de\'oted p.ut of his leisure time to iigbt litcrnluret ami lld· 

dressed n poem to the daughter:; of lIis preceptor. In 1829 
be was n(hniucd to the b. .. r of \Vnsbiugtoll, but removed to 
Cincinnati, tben tbe Queen of the \Vcst, wbere be soon at· 
quirt!d nn importnnt practice. He prc~'\rcd an edition of the 
Statutes of Ohio, Wllicb for COIllI)tcteness and thoroughness 

• 
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has llC\'cr been surpasscd, and which was warmly commcndcd 
by Chancellor Kent and Mr. Justice Story. 

His \'iews in opposition to sla\'cry became pronounced, 
and were confirmed by witnessing the destruction of the of
fice of James G. Bimcy's U Philanthropist" by a pro-slayer)" 
moho II Freedom of the press and Constitutional liberty," he 
solctl11l1y declared, "must lh·c or perish together." A few 

• 
months later, in 1837, be hecamc counsel for Matilda, an 
alleged fugith'c slave, who had been brought from Virginia 
by her master to Cinciunati, rII rOIl/t.' to Missouri. :.'tIr. 
Chase argued, upon an application for a writ of habms 
ttJrplIs, that wben a sla\'e-owl1er "ohmtarily brought his slave 
into a free State, the sla\'c by that act became frec, and could 
in no sense be termed a fUbriti\'c, or bc reclaimed undcl' the 
Fugithoc Slave Law of li93. Hc was unsuccessful; hut his 
argument made n profound impression. Mr. Bimey was then 
indicted under a St.'lte law for harboting the fugith'e, and 
was cOll\'ictcd and fined. In tllc appc.ll to thc Supremc 
Court of Ohio Chase purposely omitted to call attention to 
the fact that dIe indictment contained 110 a\'cnucnt that the 
defendant knew the persoll harbored to be a slave, preferring 
to renew his former contention; for if Matilda were not a 
sla\'c, Mr. Birney could not be guilty of barboring her as a 
fugith'e. 'rhc COUTt reversed the judgment upon tllC tcc1mi
cal point, and declined to pass \lpon the main question, but 
directed the argument of ?tIr. Chase to be }>ublished. His 
efforts in behalf of freedom were so constant and continuous 
that be became knowll ill Kentucky as "Attorney General 
for runaway negroes. n 

III 1841 be bee-.une one of the fonnders of a Liberty 
Party. In 1846, witb Mr. Seward as n colleague, llc argned 
before: tbe Court of tlte United States the casc of 

, 
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J01m Van Zandt,l who had aided in the escape of sla\'es, as 
it was charged, although the eddcllcc went to show that, 
without knowing who they were~ he had met them iu the 
road, and taken them some distance in llis wagon. He con
tended that actual notice of the fact of escape was necessary 
nnder the Act of Ii93; that the Act itself was inconsistent 
with the Ordinance of 1 iS7 for the gO\·el.llllent of the Terri
tory Northwest of the Obio, and was repugnant to the Con
stitution of the United States. On all of these points he was 
unsuccessful. In 1850 llc was sent to the Senate of the 
United States through the coalition of t11e: Free-Soilers with 
the Old-Line Democrats. Here he took l)att in memorable 
debates witb Clay, \Vebster, Cass and Douglas. He eantcstly 
opposed tIle proposal of Jefferson Da\·is that tl1erc should 
be nOJl·inte~\'entioll with slavery in the 'rerritories, and 
spoke against the Compromise measures, Wl1ich included 
the Fugitive Slave Law of 1S50. He refused to support 
Pierce for the Presidency, and persistently assailed the Re
peal of the Missouri Compromise. He also advocated econ
omy in national finances, a Pacific Railroad, the Homestead 
Law and cheap postage. In 1855 Mr. Chase became the 
Republican candidate for Go\'cmor of Ohio, and was elected, 
:\11cl afterwards re-elected. He was a supporter of John C. 
Fremont for the Presidency in 1856, ~\t1d in IS60 himself 
received forty-nine \'otes in the nominating com·cntion. Upon 
the third ballot Mr. Lincoln was chosen through the sup
port of Mr. Chase's friends. He was again sent to the 
Senate of the United States, but npon the day after taking 
l1is seat was appointed by President Lincoln Secretary of 
the Treasury. SumDloned at a Dloment of alarming dangc'r 
and perplexity, l1e devoted the energies of a comprehcn-

'5 Uownrcl. 215 ('ltt7) • 
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sh'c and crcath'c mind to the administration of the na
tional finances, when immediate decision m\s indispensable. 
and delay or debate would ha\'e been fatal. 'flu: systems of 
the past were inadequate to the cnonuous and Ullcxpccted 

• 

straiu put upon them. He had to devise new ones, and he 
sei1.~dt wielded and shaped the a\'aitahlc wealth of the nation 
in support of military and llaml mO\'cments \'aster than any 
known to history. The promptness and \'igor with which 
his strong, sagarious and practical intellect ill\'cnted and exe
cnted measures amid the. rapid whirl of swiftly succeeding 
events, and the untiring and nnselfish dC\'otion to duty, which 
f.'liled to exhaust his magnificcnt energies, wiJl command the 
admiration of centuries. As a financier, he stands beside 
Robert Morris and Alexander Hamilton. 

A 50mewlmt persistent lack of harmony in feeling and 
opinion between the President and the Secretary as to the ap
pointment of a subon1inatc officer induced Mr. Chase to rcsih"l 
his portfolio! yet shortly afterwards President Lincoln testified 
the l1ighest regan} for his abilities by appointing him Chief 
Justice of the United States. In the words of ~[r. Justice 
ClifTord, "From the first moment he drew the judicial robes 
around him he \'icwed all qnestions submitted to him as n 
judge in the calm atmosphere of the Belich, and with the 
delibenlte consideration of one who iecls that he is determining
issues for dIe remote and unknowl\ fut tire of a great people,'! 

Mr. E\'arts has pointed out that his mcntal and mornl 
constitution fitted him most conspicuously for judicial sen'ice; 
and, after stating that the Bar had neither unkindly nor un
naturally doubted whether the Chief Justice were competent 
to handle tbe diversified subjects and the manifold cOlllplexi
ties wllicIt were involved in the cases before hbn, asserts tlmt 
in all the transcendent functions of the ttibunal, the pre-

• 
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paratioll and the adequacy of the Chief Justice were unques-
tioned. . 

Mr. Chase presided o\"er the Impcac111uent of President 
johnson before the Senate, and discharged the duties of tbat 
no\'el and cxtlltcd position in a spirit of judicial impartiality, 
Although his conduct was a disappoi-&tment to many bitter 
partis:ms, WllO \'isited upon him the DloSt indiscriminating 
censure, yet "the c11arge against him," said Mr. Evarts, "if 
it bad auy shape or substance, came only to tbis: that he 
brought into the. S!!i1ate. in bis judicial robes, 110 concealed 

• 

weapons of party warf.'lrc, and that be did not wrest frol11 the 
• 

Bible, on which lte took and administered the judicial oath, 
the Cotluutllldment for its obsen'ance,n 

The 1110st notable cases in wbicb be delivered the opinion 
of the Court will be noticed in the following ~'lges; but it is 
proper to dwell upon tile extraordinary self-possession and 
calmness of judgment which induced him, after the most se
rious reflection, to decide that some measufCs which he bad 
devised as Secretary of the Treasury for the snh'ation of the 
country, were unconstitutional whell brongllt to the final test 
of the law. His action in this particular bas led to ::tllimad· 
\'crsion; but, a.c; hi r. justice Clifford hns said, 11:\ r ~ I find it 
easy to re\'iew otllers, but 1l1ucb di to I.:rilicise and 
review their own acts, and yet it is the very sllmmit to which 
the uprigbt jndge sboutd always be striving, judges some
times surrender with reluctnncc n favoritc opinion. e\'en when 
ccmdcnlllatioll confronts it at c,"ery turn, and tllcy find it wen 
nigh impossible to yield it at all wbell it happens to bannOlli1.e 
witll tbc popular voice, or is gilded with the mys of success
ful experiment ..•. Judges and jurists UIn)' dissent fro111 his 
final conclusion and 1101d.3s a majority of the justices of tllis 
Court do~ tbat 11e was right 35 Secretary of the Treasury, ottt 
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every generuus mind. it seems to tile, shou1cl honor the candor 
and self-control which inspired and induced such action." 

In the year 1870 he was stricken with paralysis and from 
that time until his death, upon tllc ;t11 of ~Iay, lSi 3, \\":IS 

an il1\·alid. 
The senior &1ssociate at this time was Nathan Clifford, 

, 

who was born at Rutlmcy, Grafton County, New Hampshire, 

upon tIle 18th of August, ISo". His ancestors had immi
grated in 1644. and scttled :1t I-Iampton. They were fanners, 
&111d shared all the hardsltips and prh'ations common to the 

pionl~ers of ch'i1ization in the New England States. "he rec
ords show that many members of the f.·unity became conspic
uous in the military sen'ice during the Colonial wars and the 
Revolution. 'rhe great-grandfather of the Judge was Treas
urer and Collcctor of the town of Rumne\', and 1)\' his cour-, . 
age and enterprise contributed not a little to the success of 
that settlement. His f.'lther was a man Wl10 enjoyed the re
spect and esteem of the commlmit)" of serious and impressivc 
deportment, somewhat stem, but possessed of a high degree 
of intelligence. His mother was a WOJllan of unusual energy 

and strength of character, of gfl~at vigor and clearness of 
mind. Sbe Ih'ed to a great age, and witnesscd the success of 
her son in attaining the highest bonor of his life. Nathan 
was the 0111y SOil, He receh'cd the rudiments of educ:ltioll in 
the COUlmon schools of llis native lo\\'l!, hut he was an am· 
bitious boy, and ~fter hecoming a pupil ill Haverhill Acad
emy, concluded his academical career at the Literary Institute 
at New Hampton. At the age of eighteen lIe entered the 
office of Josiah Quincy, &1 leading lawyer of Grafton County, 
supporting himself in the meantime by teaching school, and 

was admitted to the Bar in IS2i. Removing to the westent 
part of Mainc. he finally established llimsc1f in the tOW11 of 

• 



Xcwficld, his n.:mm'nl h:l\'ing been snggc:-;lcd by Chief Justice 
Shepley, then a lc.~uding luwyer in the city of 8."lco. He soon 
fimnd occupation. ~I:my land titles were unsettled, and :11I 

cxtcnsh'c lumber business w:u; in opcmtiollt and as a result 
of these conditions, litigation, settlements and.. contracts of 

great \'ariely called for the sen'ices of II ,\'ell-trained, judicious 
and able la\\'\'cr. At this time the bar of ~~fork Count\, wus 

r 0 

distinguished fhr its ~lbility. Not long after his settlement 
l1cre. he was married to Hannah, the eldest daughter of Cap-

• 

tain James Ayer, nt that time :& lending citi1.cll of tbe town. 
Hc was carty led towards political life, :md had always been 
a Democrat. In 1830 he was elecled to represent his district 

in the St:lte Lcgishltnre, scrdllg until 1834. being Speake .. 
of the House for a part of the time. He was then ap
pointed Altol'l1ey-General of the Stntct :1nd :lflcr holding 
the position for fOUT ycars, wus electf..-d to Congress, ill wllich 
body he sen"cd until I 843. During the Presidcntial cnll\'rtSS 

of 1840, he ad\'ocnted the f(,·c1ection of Van Durell, meeting 
in public discussion many of the most dil'itillguishcd \rhig 
orators, and winning (or himself the reputation of being the 
most eloqucnt champion of Democracy. In 1846 he was At
tnrl1e,--Gencral of the United States in tl1C cabinet of Pl'csi-

~ 

dent Polk. \Vhilc :ulju5ting the terms of the 'rrcaty of Pence 
betwecn the United States a1jd l\[e~; ito, he wcnt to thc latter 
l'otll1try as United St:\~~S Commissioltel' with the ful1 llOwcrs 
of au .Envoy Extraordinary ;mcl Minister Plenipotentiary, and 
it was hugely owing to his diplomatic skill and tact thnt the 
treaty of GUa<laloupc Hidalgo was arranged with the Mexican 
gO\'ermnent by which California became a patt of thc Unitt'<l 
States. He was a warm advocate of the annexation of the 
territory sccnred; he for('~tlw the importance of the westen! 
-country to our grandeur :;:<.; ~,\ natioll, t11e impulse it wouJd ~ 

, 
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gi\'C to onr de\'elopment, and the nccessity of a \\'estern coast 
line in estahlishing commerce with the empires of the Hast, 
In 1849 he returned to the practice of his profession, rcJtlo\'
ing to the City of Portland, whicb remained his place of res
idence until his death. 

, 

Here be met in professional conflict such men as John 
Rand, an experienced and exact lawyer, John M. Adams, who 
subsequently became his partm:-r, Samuel \Vells, afterwards a 
Judge of the Supremc Court of the State, and \Vitliam Pitt 
Fessenden, the distinguished Senator of the United States. 
In 1858 he was appointed by President Bucltanall to tIle posi
tion of Associate Justice of the Supreme Court, his commis
sion being datcd the 12th of January of that year. At this 
tillle all the District Judges in his circuit were old men. 
'l'he dockets were crowded with cases, many of them of long 
standing, and an enormous amount of labor dc\'oh'ed upon 
Ute new Judge, but he applied himself with great energy and 
success. One who knew him well writes: "He was bitterly 
opposed to anything like judicial legislation. He shrank from 
strong or forcible constructions based on statutory pbraseology 
only. He sought simply for legislative intention. He saw in 
the Court the administrator and expounder of tlte law and t11e 

arbiter of each special litigation. He was content to explain 
the law as it was, excepting when the question of Constitu
tionality arose. He considered the separate functions of tIte 
judicial and legislative hranches, as imparted by the Consti
tution, imposed clearly separate duties 011 each, which he was 
110t at liberty ill tbe miuutest degree to disregard. The wis
dom or folly of a law enacted by Congress lIe was not to 
direct or influence by judicial construction." 

In IBn, as the oldest Associate Justice, he was selected 
as President of the Electoral Commission, charged with the 



• 

duty of deciding upon the character of the retunls of the 
Presidenli:ll election from the Stnt,cs of Louisiana, Florida, 
South C'lro1illa and Oregon. Allhough Mr. Clifford was a 
finn bc1i~\'er in tile f.'lct of Mr. Tilden's election, he c(')Jlductcc\ ... 
the proceedings with firm and un\'arying ,impartiality. He 
delivered an opinion upon the question of the Flc,ricIa returns 
in accordance with that of the minority. bnt declined to gh'(! 
any judgments upon the \'utes of the other contcsted States. 
Subsequent to the inauguration of Mr. Hayes be refused to 
visit the \Vhite House. 

• 

In Oct()bcr, ISSO, he was attacked with serious illness, 
and owing tn ."6. ; .. -oih~,,;~cat;f'!; of disorders it became l.eccs~:lI'y 

to al1lpntnte one ot his feet tc prc ... ·cmt gan::"Je~c. From thh; 
be never recovered, but died on t.he 2Stll "f JUllC'''f)\ l?!t!!, 

His opinions form a large part of the forty \'olumes of 
Reports, beginning with the latter volumes of Howard, and 
continuing through Black, 'Vall ace and OUo. His judgments 
upon the Circuit arc embodied in four \'0111 of Clifford's 
Reports, edited by his son, \Villiam Henry Clifford, Esq., 
of the CtlIl1berland Bar, After the death of Chief Justice 
Chase lIt! was acting Cbief Justice uutil the appointment of 
Cbief J lIstice \Vaite. 

Noah H, Swayne, of Ohio, was appointed an Associate 
Justice ill place of Jolm McLean, deceased, and was commis
sioned upon the 24th of January, 1862. He was banI ill 
Culpepper County, Virginia, all the 7th of December, 1804, 
and was a descendant of Francis Swayne, who llad ill11l1i
grated to this country in the days of \Viltiam Penn, accolll
panied by his family, and settled near Philadelphia. Joslmll 
Swayne, the fatber of the Judge, ",110 ret.'lillcd l1is member
ship in the Society of Friends, remo"ed to the tOWII of , 
\Vat.crford, Virgiuia, where he ga\'c bis SOil a liberal educa-



• 

, 

" 

, 
I 

• 

, 

• 

, 
, 
, 

, 
" 

, .. ," 
~ ~ T'} ~ .. ~, '.. . 

~, .. , ~~ .... . " 

, 



• 

NO .. , II II . • .,. WA 1'.\'1:". ·:'ll • .... . 

tiOll. The earlv studies of the lad were directed towards the 
• 

medical profession, a11(\ at one time be sen'cd as an apotltc-
cary's clerk in Alexandria. Through the death of his 
teacher this plan was interrupted. Having lost his father 
not tong afterwards, and his mother being unable to provide 
for bis support while pursuing a colle&riatc conrse, be began 
tbe stud\' of the law in \\1 :ll renton, and was admitted to the 

~ 

Bar in 1823- '1\\'0 years later be rcmo\'<..'<l to Ohio l opening 
ntl office ill Coshocton, where he became prosecuting :ittomey 
of the C01111ty. He was thell elected a member of the Ohio 
Legislature as a Jeffersonian Dcmocrnt. In 1830 he was 
appointed, by President Jackson, District Attomey of the 
United States, and removed to Columbus. D1lring his scn;ce 
of ten years in that capncity, be declined the office of Presi
dent Judge of the Court of Common Pleas. He sen'cd, how
ever, !is a ComlUissioner to manage the State debt. tmd as a 
member of a Committee sent by the Govcmor to effect a set
tlement of the boundary lines betwccn the Stat:cs of Ohio 
and lIichigan, and in 1840 bc~me one of a committee ap
l)ointed to inquire into the condition of the State Blind Asy
luJU. Becoming interested in public c11arities, be e\'cr :lftcr
wards took a leading part i:l organizing and visiting asylums 
and institutions for tbe blind, the deaf and du b, and hum
tics. His views upon tl1e question of slavery, as well as his 
personal kindncss of disposition, ler1 him, :1::' cnrly as 18:;2, 
to emancipate u number of slaves acquired by bis marriage. 
His practice in the meantime had become large and lucndve 
through constant and unremitting attention to its require
ments, and one of the most celebrated of his efforts was his 
defence of \Villiam Ros5ane and others, in the Circuit Court 
of the Ul1!tC.'<i States l1eld at Columbus in 18S3, charged with 
bUl1ting tlle steamboat iJfal'/lta 'Vaslu;Ig/0I1 for the fraudulent 
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purpose of obtaining the insurance. He also appeared as 
counsel in fugith'c slave cases, :nul joined tbe Republican 
Party upon its formation. So prominent had he become 
through his bold utterancc:s upon puhlic questions that, upon 

• 

the 14th of Jalluary~ 1862, he was appointed by President 
I.,incoln one of the Associate Jnstices of the> Supreme Court 
at the most critical hoar in the history of that tliblluat. 
His views, as expressed in his opinions lI}>on Constitutional 
questions, were in f.·wor of a firm a"~ uncompromising sup
port of nationality. He struck a high note and maintained 
it. In the original Legal 'fender case he dissented from 
the opinion, which clcnied fun effect to the Act of COIl

gress, He dealt with a vast number of subjects, and bccamtl 
a leader in contending for the existence of a general com
Illcl'chll jurisprudencc, which the Supreme Court of tbe 
United States was at liberty to recognize aud develop in 
cases iU\'oh'lllg 110 Federal question. in opposition to the 
dedsions of the State tribunals. His views were ill direct 
opposition to those of bis distinguished colleague, Mr. Justice 
~Iil1er, and it is through his opinions, in Gripe!;" \'. TIle' O~J' 

0/ DII/JIIIJIU" and similar t.'1ses, that tbe doctrine of S'wijl \'. 
T)'SOIl obtained a finn foot1101d in tIle Court. In l1is last 
opinion he considered fully t11e important subjcct of the in
come tax imposed by the United States, and defined clearly 
and authoritath'cly tlle meaning of the l>llmse "direct taxes," 
3:'l used in tl1C Constitution.! 

In 1863 be received the degree of LL.D. from Dartmouth 
and Marietta Colleges, and in 1865 from Yale. A judge of 
lluusual capacity, familiar wit11 adjudged cases, and witb settled 
1mbits of hlbor and research, of genial and bene\'olent courtesy, 

I I Wallace, '75 (,St..;). 
'Springer :'. Th~ t"lIitc.l SUd~'1l. 102 t·. s.. 556 (1850). 
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singularly amiable in disposition, and paticnt C\'cn with tIle 
dullest, be won not only the cordial esteem, but the wanncst 
affections of the bar. 

The second of the appointees of President Lincoln was 
Samuel Freeman Miller, who was cOl1nnil~siollcd upon the 16th 
of July, 1862. Two vacancies existed at the time of his appoint
mellt, Oile caused by the deatb of Mr. Justice Danicl, and the 
otller by the lcsignation of Mr. Justice Campbell. Mr. Millcr 
was not named especially for either! He was bonl of pioneer 
stock in Richmond, Kentucky, UPOll the 5th of April, 1816, 
amid humble surrouudings. Hi's fatller bad removed from the 
town of Readillg, ill Penllsylvauia, SOUle years before, li;:d, 
shortly after Ilis arrival, purchased a faml upon wbicb tbe 
early years of his distinguisbcd son were spent. Like bis as· 

• 

s()C'!\ate, Mr. Justice Swayne, he foulld ment in a dnlg-
store aud turned his attention to the stu.dy of medicine, and 
upon Icacbillg manhood speut two years in the Medical Dc
partment of the Transylvania Uuiversity, froUl wbich he grad-
uated in 1838. For nearly tell years llc practiced ·1n 
Knox Connty; Kentucky, hut, altbollgh ulccting with success, 
detci mined to study law, and was duly admitted to the bar in 
1847 at the age of thirty. He strongly hated African slavery 
and did much to promote the cause of freedom, although he 
took no active part in politics until after his removal to Iowa 

• 

in 1850' Here he became the leader of the Republican Party. 
He was offered and declined numerous State and local offices, 
preferring to devote himself to. his profession in which be 

• 

took 11igh fa.nk. At a tiulewhell the Supreme Court was to 
be strengthened, if not re organized, his name was presented 
to President LincOln by the of the bar and the poli-

.. ticlaus of both parties, sustained by members of Congt'css, and 
the singular unanimity, of his support, as well as his reputa-
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tion for ability of tIte lligltest order made such an impression 
as to win success. "The findiug of such a jmlge by tIle 
Presidept was only less fortunate than the finding of sllch a 
President by the country." 

The position wbicb he early acquired and ever maintained 
was that of a tn11y gl'cnt j!lristj logical, learned, wisc"robust, 
nlgged, simple and honest. It has been estimated' that be 
wrote more opiniong,. of the Court til an any Judge living or 
dead, and more opinions in construction of the Constitution 

, 

than any Judge who ever sat in the Supreme Court. Those 
, 

opinions, more tban seven l1Undrcd in Dumber, including dis-
sents, nm througb seventy and are marked by 
"strength of diction, keen 'i~nse of justice and undoubting 

, 

firmness of conclusion." 
The most important of tbem, perhaps' the most import.'mt 

decision of the Court in its far-reaching effects since the Re-
bellion, was in the Slaughter House Cases, Wl1ich has. 
never been ovenuled or questioned since its delivery, as be 
himself was wont to assert in tones' of cons~ious pride, al-. , 

though at the time most powerfully' .' from by the 
most eminent of his brethren. , 

. ' 

As a Constitutional lawyer, a carefUl student of l1is 
c 

has pronounced him to ,be the most' authority since 
',. l ~ - , . 

the days, of' Marshall. He had guat capacity to' seize upon 
the vital points of controversy and an instinctive of 

" . 
general principles. A pronounced Federalist iu his views of 
the scope of the powers of tIle General Gove~mel1tJ be so tem
pered these, 'With a broad conservatism 'as to bring 
the Court to the 'preservation of au, eveD', balance between . . ' 

National . and State antonomy~ ~' The. just~nd . . . . . , 

equal observance of the J,\ghts of the States and . of the 'Gen-
• • 

• ~ ~ral Government, as defined ,by the '. , . , _ . Con~titution," 
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he) U is as l1ecessary to thc permaiient prosperity of our 
country, and to its exi:itencc for anothcr ccntury as :! 'UIS becn 
{ortltc Oilt;- \\;l1ose -- close we are now celcbrating." At oue 

. - "." ." ,. .' -

ihue -lle 'fi,cdit.'\too the I)rc:paration of a History of tbe Su-- . .' ". 

prdii~ t~iirt.31~d-coI1ec~Cd-_ ~iinteria.1 to that end, but nc\"cr put 
\ . . -" -,'. . . 

it . iuto -.~lia:pe, but·. ~A'3\'c _ ,,·,trni -'cw:oumgeulcnt and hearty as-
sistauee : .. ~ the-preuent. \\,riter .. ' -His" judicial style is clear, 
luminous, '~xact, and 'impressive, "like -his trend,. massive but 

•• •• • • • . - . . - . 
vigorous. " . . . .' , ."': -- .' , : . . ' ' , . 

Mr. J ust~ce . l\IilJcr ',\!~.s . ;waml1y' l11terestediu t.rue profes-
• . . . . 

sional education, and from . time to thlle de1h'crciJ addresses ill . 
I • • • • 

various parts of the conntry,tlte mo!;.t notable of whicb arc 
entitled "The Constitution and· the. Supreme Court of the· 

• 

United S~'\tcs of America," delivered upon tbe29th day of 
June, 1887, before the Alumni of t1lre Law Department of 
Michignu, tllld the Memorial Oration, delh'ered at the Celebm
tiol1 of the One Hundredth Anniversary of the Framing and 

19atioll of the Constitution of the United States, in In-
dependence Square, upon the 17th of , 188'7, in the 
city of Pbiladelpbia. 

David Da\is, of I11i'L':ois, was commissioned as all Associate 
Justice to fill one of the existing vacancies in the recess, Oc· 
tober 17th, 1862, and re-commissioned upon continuation on 
the 8th of December of tIle year. He was a native of 

• 

Cecil County, Marylalld, where he was born upon tIle 9th of 
March, ISIS- His ancestors were \'Vels11. He wa~ a graduate 
of Kenyon College, Ohio, in 1832, and went to Massachusetts 
for the purpose of reading law under tbe direction of Judge 
Bishop, in Lenox, subsequently attending a COUBe of' lectures 
at the Yale Law School. In 183S he removed to Illinois, and 
was admitted to dIe bar, finally settling in Bloomington. 
There he me.t Abraham Lincoln, and a lifelong attachment 

• 

• • 
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was establisbt:d betwccn them. He was elected to tbe State 
Legislature in 1844, and was a member of the Convention t11at 
framed t1le State Constitution in 1847. In tllc following year 
be was ebosell Judge of the Eighth Judicial Circuit of the 
State. He was twice re elected to this post, and was discllarg
ing its duties at the time of bis selection by Mr. Lincoln for 
tbe S~lpreme Court of tbe United States. His interest in 
politics had been ardent, and be lInd served as n delegate at· 

• 

large to the Chicago ~ol1\'el1tion which 110minated Lincolu for 
tIte Presidency in 1860, and personally accompanied him 011 

his jounley to \VasllillgtOtl. After the assassination of the 
• 

Pn-sid(.!nt, 1\Ir. Davis acted M administrator of his estate. His 
views UPOll Federal questions were pronouuced, and lie always 
upbeld the highest exercise of Federal power, although in 
the celebrated Milligan case,· ill sustai.ning the right of tile 
prisoner to trial by jury, he gave offence to some partisans 
of the day. His opinion ill tbis case is upon a right of 
sucll iruporta1.1ce, and is expressed in terms so exalted, as "to 
be clothed witlt tlte berltage of imnlort.'llity." Hp, was one of 
the iu t1le early Legal Tender and contended 
earnestly in support of the Constitutionality of the power 
exercised by in Treasury notes a legal 
tender in payment of debts. His judicial style is bold and 
vigorous, but betrays a lack of polish and. bal mony, and at 
times his -opinions the revisionary touches of tbe 
more sc:holai.ly reporters. 

, 

In February of 1872 a National Convention of the Labor 
ReI",nrm Party nominated hi'l1 as its candidate for the Presi-, . 
den;:y upon a. platforllt that declared in of ,n national 
cunency "based on the faith and resources of the 'nation and 

• 4 Wallace. 107 (1866). 
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interclmngeable with the 3.65 per cent. bonds of the Go\'em
ment," an eight-bour law, and tIle p..'ly111cnt of the national 
debt "witbout mortgaging the property of the people to ell
rich .. capitalists." In answer to the let eel' informing him of 
l.is nomination, be wrote: "Be please,', to thank tbc Conven
tion for the hOIlor they have cOl1fel'l"cC. upon me. The Chief 
Magistracy of the Republic sltould lll!itber be sought nor de
clined by any American." His name was also used before 
the Liberal Republican Convention at Cincinnati during tbe 
same year, and ninety-two and a half votes were cast ill bis 
favor npon the first ballot. After tile regular nominations 
had been made, be determined to retire from tlle contest, and 
so anllounced in his final answer to the Labor Refonl1crs. 
His restlessness upon tIle Bench bad becolUe somewhat marked, 
and ltis habit far from judicial ·of freely expressing his 
views 011 pnblic questions If!d to much . ill relation 
to the probability of bis becoming a member of the Electoral 
Commissioll. He was counted as hostile to tIle election of 
Mr. Hayes, and it ,vas detel mined, if possible, to exclude bim. 
The exigency did not arise, bowevcr, for he resigned his seat 
in the Supreme Court to take his place in the Senate of the 
United States, upon the 4th of March, J877, to wlticb lIe llad 
been elected by the votes of Independents and Democrats to 
succeed John A. Logan. 111 the Senate be was rated as 811 

Independr.ut, or as the representative of a third party wbose 
principles were unannounced, and acted most fr~quently witb 
the Democrats. After the death of President Garfield in 1881 
be was chosen President of tIle Senate. He resigned llis Sen

office in 1883, and retired to BlooDlingtoll, where lIe 
, . 

quietly r'esided until his death~ which occurred on thl~ 26th of 
June, 1886. He received the degree of LL.D. from \Villiams 
and Beloit Colleges, and tile Wesleyan University. ' 

• 

• 

• 
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The appointment of all additional Associate Justice was 
autborized by the Act of March 3rG, 1863, and Mr. Lhlcolll 
selected for the place tlms created Stephen J. Field, of C~l1i
fomia, who was duly commissioned UpOll tbe 10th of March 
of the same yt:clr. ' 

The new J tls'ticc, wll0 is now the senior Associate, be
longs to a remarkable family. The name is ~n ancient and 
honorable one in England, and can be traced back more than 
eight hundred years to Hubertus De la Feld, who came in 
t1le traiu of the Conqueror. His grandfathers served as 
officers in tIle \Var of tIle Revolution, and were descended 
from a Puritan stock, among the oldest in New England. 
With no exceptional advantages of early training, the living 
brothers of, the Justice, as well as himself, have WOll a 
reputation that is world-wide. David Dudley Field, in the 
effort to refonn systems of procedure and promote codifica
tion ; Cyrus W. Field, in accomplishing that 
triumph of science and commer~, the submarine tel~graph, 

by which all parts of the world ar~ now tmited ~ Henry 
Martyn Field, in wielding a powerful influence as the 
editor of one of' the leading religious papel1i of the country, 

• • 

have made the name honored wherever it is known, while 
the talents of the sister of this e" .. traordinary group of 
brothers are now replcsented upon the bench of the Supreme 
Court by' her son, Mr. J David J. Brewer, who sits 
beside his uncle in tlle highest tlihunal of the COUlltry. 

Stephen Johnson Field was born ill H~ddam, Connecticut, 
on tIle 4th of November, 1816. He was the sixth son in a 
family of nine children. His father, the Rev. David D. Field, 

• 

D.D., was a Congregational , who renl0ve'J, in 1819, 
.' to Stockbridge, Massachusetts, where thl! childhood and early 

.. 

youth of tlte future jurist were happily passed. At tbe age ,~ 
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of tbirteen, lIe accompanied his. elder sister, tbe wife of the 
. Rev. Josiah Brewer, a missionary, to Smyrna, for the purpose 

of studying Orieutallanguages, and thus qualifying himself for 
a professorship in an American University. He remained in 

. the Levant two and a half years, visiting many islands of 
the Grecian Archipelago and famous cities of Asia Minor, 
and passing one winter in Atbens, where he acquired a C0111· 

pe\ent knowledge of modem Greek, and also of French, Ital
ian and Turkisll. Coming in COt1~'\ct with the members of 
many religions, Greek, and Mabometan, he relaxed 
the narrow creed of tbe Pnri~'\t1, and became broadly tolerant. 
Returning to the United States ill 18J2, he entered \Villiams 
College, and was graduated in 1837 with tlte 1lighest hOllOrs 
of his class. He' tIlen studied law ill the office of bis bro~ 
tber, David Dudley Field, and was to the Bar in 
IS41. DUrillg a portion of tltis time lIe gave illstnlction to 
classes at the Albany Female Academy, and pursued his 
studies in the office of John Van Buren, t1leu Attomey-Gell
eral of the State. Upon his to tlte Bar, he entered 
into partnersllip with 1lis brother, and the relation continued 
ulltil 1848, when he severed it to travel extensively in 
Europe. Shortly after hiR return in the following year, he 
weut to Califonlia, and arrived in San Francisco 011 the 28th 
of December, 1849, with ten dollars in llis pocket. In the 
following January he establisbed himself in tbe city of 
Marysville, became tbe first Alcalde of the towll, and on tlle 

• 

adoption of American institutions, a member of the Legis-
lature. Dllring tlle canvass, wbich be was obliged to COll
d~ct in person, he saw nlnc11 of rough border and mining 
life, encountered strange experiences, and succeeded ill 

villg from a lyu.ch jury a lllan charged witb stealing gold 
dust. As a legislator, be accomplished during a single term 

• 
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results which have proved lasting in their effect upon the 
interests of Califomia and of all the States since fonned in 

• 

the extreme ·"Vest. He gave to tbe usages, . and vol-

• 
untary regulations' of the miners of gold the force of law, 
and thus laid the foundation for the mining system of the 
State. He planned a bill reorganizing the judiciary, and 
established codes of civil and criminal procedure. He also 
framed an exemption law for tlte beuefit of poor debtors, 

• 

which is remarkable for its comprehensive and liberal pro-
• • VISIons. 

Returning to tlte practice of his profession, which lInd 
been destroyed by a "j udicial ruffian," he became one of the 
foremost lawyers of the State, and in the fall of 1857 was 
elected a Justice of the Supreme Court of tlte State. Before 
he could enter upon his ter111, a vacancy occurred through 
tlle death of one of the Justices, and he was appointed by 
the Govemor to fill tIte unexpired tenll, and took his seat ill 
October, 1857. Upon tlte resignation of Cbief Justice Terry, 
lie became, in. 1859, Chief Justice of the State, and from t11is 
office was transferred to tlle Supre111e Court of the United 

• 

States upon the unanimous recommendation of the Senators 
• 

and CongI'esl5men of the States conlposing the new circuit, 
iu-espective of politics. In the State COllrt be ha.d proved 
himself to be, in the language of his associate, Judge Baldw 

• 

win, the ablest jurist who ever presided in the Courts of 
California. He gave tone, consistency and freedom to her 
judicatu.re, and laid broad and deep the foundations of h~r 
civil and criminal law. The land titles of tbe State received 

• 

from hands dleir permanent protection. Professor Pome-
roy, in a' careful study of Mr: Field's career, has stated his 

• 

ju.dicial qualities to be marked legal learning, tlle capacity, . 
, " 

in an extmordinary degree, to acquire new knowledge an'd 

• 

• 
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skill to appropriate and to assimilnte the materials thus oh
t.'lilled with the state or national law; devotion to principle; 

• 
power of discovering, comprehending and applying principles 

. to a new state of facts; creath'e power; ability to develop, 
enlarge and improve the law by means of the U legislath'c 
functions belonging to all superior COllrts," and intellectual 
and moral fearlessness. 

• • 

It was through II display of the latter trait in a decision 
as to the validity of a city .ordinance requiring the queues of 
Chinese prisoners to be cut off, that he lost the Democratic 
support of California for the Presidency in 1880. 'rhis ordi
nance be beld to be unconstitutional in that it was hostile 
and discriminating legislatioll against a class, and was ill-
1libited by the spirit of the Fourteeilth Amendment. 

In his work in the Supreme Court of the United States 
be has kept steadily iu view two principles- the prcncrvatioll 
from every interference or invasion by each other of ail tIte 
powers and fllllctiollS allotted to the National and 
tIte State governments; and tIte perfect s~curity and protec-

, 

tiou of private rights froul all either by tbe 
United States or by the individual States. 

In 1873 Mr. J nstice Field was one of tbree Commission
ers appointed by the Governor of Califonlia, to examine the 
codes of the State, and prepare such amendments as seemed 
uecessary for the consideration of the Legislature. In 1877 
lie served as a member of the Electoral Commission, and 
acted steadily with the minority, expressing his opinions 
without qualification. lu the summer of z881 he re-visited 
Ellrope, exteudiug his journey to the East as far, as Athens 
and Smyrna, where he llad spent several years of OOy1100d. 

, 

His life llas been twice In 1865 he received 
tbrouglt tIle mail a package contaiuing a deadly macltiue, but 

--
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fortunately was prevcnted from opening it. Upon the insidc 
was found pasted against the lid a copy of his decision ill thc 
Pueblo case, by which a large number of speculators and ad
\'cuturers, who had occupied land in Sall Fmllcisco as squat
ters, bad been dispossessed. Quite recc'-.:.tty his life was 
meuaced by Judgc Terry, a man notorious for violcnce, yet 
fonncdy his associate ill the Supremc Court of California, 
who incensed at a decision adversc to his personal interests, 
assisted by his wife, attempted insult and assassination. 

" 

Somc months afterwards the Deputy United States Marshal, 
who was s-pecially deputed as an attendant to protect tlte 
Justice in the pcrformance of 11is duties, shot t1le man 
'ferry in a railway eating-bouse as he was about to com-

• 
mit a deadly assault UpOIl· tIle Justice, and was seized upon a 
('harge of murder by the Sheriff of San Joaquin County, in 
the State of Catifonlia. The United States Circuit Court 
discharged Neagle from the custody of tlte Sheriff, and the 

• 

matter upon appeal before the Supreme Court of the 
United States. Under these trying circumstances Mr. Field 
conducted himsclf with the utmost courage aud firmness. 

Mr. Field took the oatIl of office 011 !he 20t11 of May, 
1863, his father's birthday thinking, with a touch of senti-
111ent tllat is one of the graces of 11is cl1aracter, t11at ltis aged 
parent would be gratified to learn tl1at 011 the day .oIl wlticlt 
be completed bis eigltty-sccond year bis son had become a 
Justice of the Supreme Court of the United States. 

A variety of interesting questiollS came before the Court 
thus constituted, growing directly ont of a condition of war. . 

,The first of these is E:r parle Val/tllldighOIll, 1 which was a 
petition for a certiorari, to be directed to the Judge Advocate 

I I Wallace, :143 (I86J). 
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Gencral of thc Army of the United States, to send up to thc 
Suprcmc Court for rc\'iew the procecdings of a Military Com
mission. Clement L. V~ll1andigba1l1, a noted mcmber of 
Congress, had been tried and sentcnced to imprisonment for 
stating, in a public speech ill a' town in Ohio t that t11C war 
was wickcd, crnel and unnecessary, waged fOl' the frccdom of 
thc blacks, and 110t for thc preser\'ation of t1le Union, and 
for charging that thc Unitcd States Go\'crnmcnt was about to 
appoint military marshals to depri\'c thc people of their liber
ties, and for inciting the peop1c to resistance. The prisoncr 
bad denied the jurisdiction of the Military Commissioll, and 
bad rcfused to plead upon arraignment. The plea of "Not 
Guilty" was cntered for bim by authority of the Commission, 
and the trial proceeded, the prisoner appearing ill persoll, and 
cross-examining the witnesses. It was beld in an cxhansti\'c 
opinion by Mr. Justice \Vayne tbat the appellate powcr of the 
Supreme Court did not cxtcnd to a review by ccrtiorari of thc 
proceedings of a Military COlllmission ordered by a Gcncral 
officer of thc United States Army in command of a Military 
Department. 

Several interesting questions of prizc also arose, and 
thc first opinion dclivered by Chief Justice Cbasc was in 
the case of thc CircQssitm, I in whid1 he bad occasion to COll

sider wl1at constituted a blockade, al1d bow it could be made 
, and whether the blockadc of the Louisiana district 

was tcnnil1atcd by the occupation of the city of New Orleans 
by 14'ederal forccs on the 4th of May, 1862. It was held in 
tItc negative, the city itself being hostilc, the opposing encUlY 
being still in tlte ueigllbor110od, thc occupation being rccent 
a,nd 1i111itl-d, and subject to tllC vicissitudes of war. Thc 

12 WII.11nec, 135 (1864). 
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Chief Justice laid it down as a rule of International law that 
• 

a \"essel sailing from a neutral port, witb intent to ,'iolate a 
blockade, is liable to capture and condemnation, and is prizc 
from thc time of sailing, and tbat the evidence of t11is intcnt 
may be gnthercd froUl papers, letters, and the acls and words 
of tl1C owners or birers of the "cssel, the shippers of the 
cargo and their 'lgent, and especially from the spoliation of 
papers in apprchensiou of capture, Nor was tIle intent to 
violate the blockade disproved by c\'idcllce of a purpose to 
call at another port, not reached at the time of capture, 
witb all ulterior destination to tile blockaded port. In tIle 
cases of the OCr/IIl/dn, I and t~1e I/nr/,:: the Chief Justice 
enters upon an intcrestiilg discussion of tbe rights of neu
trals and belligcrclllor;, but held that as the cargoes werc con
Si&t'Jled to enemies, and tllC greater part of dIem consisted of 
goods which were con tmbnnd , tbey must share the fate of 
the vessels, which bad been condemned becanse of suspicious 
acts, such as the spoliation of papers. 

Another aspect of the same question· nro.:;e in the 
case of the Vt.wtCl', 3 in which protection under the pl'ocla
malion of President Lincoln was extended to vessels and 
their cargoes belongi.ng to citizens of Ne,,- Orleans or neu
trals residing tbere, and not affected by any attempts to 
nm the blockade, or by any act of hostility aguinst tl1e United 
States. 

In the case of the .Rnigo,..,?,,· duly affirmed in tIle cases 
of tIle JOUPIIl;U', 6 and the Admi'rn/,· it was lleld that fhe 
blockade of t11at part of the coast of Louisiana wbicb bad no 
din.'Ct col1neetioll with the port of New Orleans by navigation, 

I 3 WnJln~, 514 (1865). 
J;a WnJlnce, 258 (1864). 
• J WAnA~. 83 (,865), 

'/II'd .. 559 (1865). 
• 2 Walln~. 4i4 ('864). 
• J WnJJ.~. lroJ (156,). 
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was not terminated ily the proclamation of May 12, 1862, dis
continuing the bloc"knue of that l>01"t. In the cas~ of Th" 
S/m'/'rs, I four libels of information and forfeiture were filed, 
alleging that the vessels seized bad been equipped, loaded and 
fitted out at New York in the summer of 1860, for the pur
'pose of engaging itl tbe Stave 'rradc, in \'iolation of the Acts 
of Congress of March 22, Ii94, mId April 22, 1818. Al
though the evidence was conflicting, yet it was l1eld tltnt a 
professed s'-llc 1\t an excessh'c price, a false crew.list, an equip
ment suitable to a slave \'oyage, a cargo not fully on the 

• 

manifest, suspicious conduct 011 the part of tIle crew, and the 
appearnncc and subsequent disappearancc of a pcrson with a 
Spanish name as claimant, were circlllUstances. which, wheu 
unexplained, justified forfeiture. 

III the case of AIrs. Aicrolll{cr's COIIOII, t the Chief Justicc 
held tllat cottOIl in the Southcnl rebel districts, constituting 
as it did, the cbief reliance of the rebels: as tlte means for 
purchasing munitions of war, was a proper subjcct of capture, 
upon general principles of public law relating to war, e\'en 
t110ugb sucb cotton was private property, belonging to one 
friendly to the Union, inaslUuch as the personal disposition 
of the individual inhabitants of hostile territory, as distin
guished from that of tIle enemy people generally, could not 

• 

be taken into account, unless it could be s110wn that the rela-
tion of the district towards the United States bad been changed 
by tbe action of the Government itj!toeW' 

Perhaps the lD.Ost interesting case was that of the iron-

I 2 WAllACe. 3SO (1864', 
= a 4',04 (IS-55). 
'The IIIlme principle \Val in\'oked o.nd Al~tied in tbe C'Ir.:t of the Gray JtUl~l. 

S WI"'oce, 342 (1866); the I'dn-"DJ!, S WIllIIl~. 28 (1866): United S14tc!s v. WeOO. 
5 WAlblce. 62 (1866); cwd thl: Sm Lion, S Wallll~, 630 (1866). 
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clad Ai/allla.' Originally a British steamer, known as the 
Flitga/l, she had, early in the war, fun the blockade of Sa
vannab, and becn converted into an iron·clad at an expense 
to tIte Confederate Go\,cnul1cllt exceeding one million dollars. 
She carried a powerfnl ram, and bad attached to llcr bow, and 
(:amcd uuder water a torpedo charge(t with about fifty pounds 
of powder. Much wa.c; expected of her; it was predicted tbat 
shc would raise tbe blockade of evcry SouthCnl !>Oft and entcr 
in the sea-ports of the Nortll, a1ld as she steamed 
from \Varsaw .Sound to engage with two monitors belonging to 
the United States Government, the IIf'cd,mcl/,tW, commanded 
by Captaiu Rogers, and tbe Nanalll, commanded by Captain 
Downs, slle was accompanied by several steamers tbronged with 
p.'lsscngers, eager spectators of what, it was anticipated, would 
prove Ull easy victory. The slipped their cables and 
steamed towards tIle G~call for tbe purpose of gaining time to 
prepare for action. The AI/ntlla followed and opened fire upon 
the Nan,ml, whose gullS were silent. The U?ecltmvl.:lw first 
rounded and steamed towards the AI/nllla, ulltil witbin tllree 
11undred yards, wben she slowed clowu :md discharged her 
celebrated gun. The first shot carried n fifteen·incll ball, COll

taining within a. bollow sphere thirty-five. ponnds of powder 
and weigbil1g four bundred pounds. The effect was to knock 
a 110le itl the casemate of tlle rebel , scattering splinters 
of wood and iron; wounding many men and prostrating as 
Ulany as forty persons. The effect of this single sbot was to 
demoralize the crew. A second shot struck the top of the 
pilot-house, crushing and driving down tlte bars, wounding 
botb pilots and stunning the belmsman. Tlte AI/nil/a imme
diately hauled down her colors and ran up a small white flag 

13 WallAce. 425 (1865) • 
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as token of surrcnder. The Naluml in the mcan fmc had 
steamed into position with the intent of discharging a broad
side. A claim was madc in bebalf of the JValllwl as against 
the exclusive claim of the lVcdlOwJ,'ell, tllat as the combined 
for~ of the two monitors was superior to that of thc AI/DIIM, 
• 

both were to be regarded as capturing vessels, and that the 
crews of botll monitors bad a right to sbare in the prh~e 

money. This contention was sustained by Mr. Justicc Ficld, 
although tbc argumcnt of .Mr. Reverdy Johnson ill bcllalf of 
tbe I-Vcchaw!.:m was not rcplied to by the Attorney-General of 

, 

the United States, upon the principle tImt it was f.'1ir to as-
smne !hat the advance of the Nahalll upon tbe Allallla at full 
speed with tbe intention, and doubtless with the ability to in
flict injuries similar to those already inflicted by tbe If'el'
h"w!.:ell, l11ight have bastcned thc surrcnder, aod that it could 
hardly be supposed tbat the approach of the ~'-!col1d monitor 
did not enter into the consideration of tIle captain and officers 
of the Allanla,- the mere fact that the only damage done and 
tbat the o11ly shots fired were by the lVeehnw!':ell was not 
decisive of thc question. The AIIOIlla bad descended thc 
Sound to attack botb, and had governed herself in refcrence 
to thcir combined action, and it was not reasonable to suppose 
that tIer course would have been the one pnrsued had she had 
the Wcehawltel1 only to encounter. 

Another interesting class of cases arose from the efforts 
of the late Confederate States to restrain the enforcement of 
the Reconstruction Acts of Congress. The first was that of 

• 

The Siale of Aflssissippl v. Presidtml JOhllS01l,1 ill Wllich the 
State sought to restrain, by injunction, the President of thc 
United States from carrying into effect an Act of Congress 

• 

14 WAllace, 475 (1866). 
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which was alleged to be unconstitutional. An objection was 
raised, by the Attomey-Gencral of the United States, upon a 
motion for leavc . ~ ~le a bill, that no such bill should be 
allowed to be filed _.1 this Court, and t1le question of juris
diction was elaborately argued. The Chief Justice, in delh·cr
iug the opinion, drew the distinction between ministerial and 
executh'e duties! and pointed ont that the cardinal vice in 
the argument of counsel for the State of Mississippi consisted 
of the assumption that the President, in the execution of the 
RcconstructiC)ll Acts, was required to perform a mere minis
terial duty. It was shown that an attempt on tIle part of 
the Judicial department of the Govenullent to interfere with 
the performance of Executive duties would be an absurd and 
exccssh'e extravagance, and that if the President refusl.-d obe-

, 

dience it was needless to declare t11at the Court was witltout 
power to enforce its process; and if, on the »ther band, the 
President complied with the order of the Conrt, and refUGed 
to e:~eC\lte the Acts of Congress, it was equally clear t11at a 
collision would occur between the Executive and Legislative 
departments of the Government, which would in all proba
bility lead to the Impeachment of tIte President for such 
refusal, and tItat, in such a ~ase, if tIle Court interfered in 

• • 
behalf of tbe President, thus endangered by compliance with 
its mandate, and' sought to restrain by iujullction the Senate 
from sitting as a Court of Impeac1ltucllt, the strange specta
cle would be offered to tbe public of an attempt by the 
Supreme Court to arrest Impeachmeut proceedings. Upon 
such grounds the lllotio11 was denied. 

Th!.! questio11 was raised a second time, in the case of 
TIM Slate oj Georgia v. StalltlJII,l where a bill' was filed by 

, 

'6 Wallace, 50 (1867) . 
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the plaintiff State against the Secretary of 'Var, the Secretary 
of State, and t1le General of the Army, to restrain them from 
carrying into execution laws wbicb, it was alleged, would an-
11ul and totally abolisll the existing State govenllucllt of 

. Georgia. In 3U opinion delivered by Mr. Justice Nelson it was 
show11 that the question involved was purely political, and that 
dIe Court bad 110 jurisdiction, tlte decision of Marshall in The 
Cherokee "'a/lim v. Geol;g'ia being relied upon as conclusive 
autbority against the exercise of any right or power on the 
part of tIle Court to interfer~ with political questions, for, as 
was said, "tIle rights for the protection of which our author
ity is invoked, are the rigltts of sovereignty, of political juris
diction, of government, of corporate existence as a State, with 
all its Constitutional powers and privileges. No case of pri-

• 

vatc rigbts infringed, or ill danger of actnal or threatened in
is presented by the bill in a judicial fonn for tlte 

judgment of tbe Court." Tbe moralist might instance this as 
a decree of retributivc justice, prononnced against the State 
of Georgia for ber defiance of Marshall's judgment in the 
case of Worces/er v. Georgia. 

In the case of E.~ parle Mz1/igall 1 a question arose some
wllat similar to t11at disposed of in Ex parle Vallandigllflm, 
wbicb, altbouglt criticised at the time as a departure from 
doctrines thought to be essential to the preservation of the 
Union, bas now come to be· regarded as one of the leading de
cisions in' favor of personal liberty, and in support of the 
rigbts of the dtizen, to be found in our national jurispru
dence. It was held upon an application {or a writ of habeas 
(orplls that a lfilitary Com had no jurisdiction to try 
alld sentence one not a resident of olle of the rebelliolls States 

• 

'. WallACe, 2 (~866). 
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nor °a prisoner of war, and tlmt a citizen of a State not in 
open rebellion, who was never in the military or naval ser
\-ice, but wbo was, wbile at home, arrested by the military 
power of the United States, imprisoned, and tried, and sen
tenced to be hanged by a l\Iilitary Commission for words 
spoken in a public speec1., was 110t subject to martial law, but 
was entitled, under the Coustitutioll, to the right of trial by 
jury. It was further held that martial rule cau never exist 
where tbe courts are open, and ill tIte proper and unobstructed 
exercise of tileir jurisdictiotl, and t1mt tbough tbe suspension 
of the privilege of t1le writ of ItalJeas corplls had beell pleaded, 
yet that did not suspend the writ itself; tllat the writ issued 
as a matter of course, and upon the retunl made, the court 
would decide whether the party applying was to be denied the 
right of proceeding furtber. 

In tlte greatly celebrated case of The Siale of Texas v. 
Whl~e 1 the nature of a State under our Constitution, and the 
effect of an attempted secession, were exbaustively considered. . 

• 

The suit was au appeal to the original jurisdiction of tbe 
• • 

Court by the State of Te.xas claiming certaiu bonds of the 
United States as her property, and asking for an injunction 
to restrain the defendants from receiving . payment from the 
National aud to compel ·the surrender of the 
bonds to the State. To this it \Vas replied that Texas bad 
withdrawn from the Union, and bad not been rcl1abilitated . 

• 
The magnitude and importance of the question excited tile 
greatest iuterest, and the opinion of the Chief Justice is. a 
1110st elnbomte review of the nature of our govenuueut. 

.. The Union of the States," said be, II was a purely artificial 
and arbitnlry relation. It tlle colonies, and grew out of 

• I, Wallace, 700 (1868). 
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common origin. mutunl sympathies, kindred principlcs, similnr interests, 
nnd geographical relations, It was con finned and strcngtlumctl by the 

of war, and 1'Ct."Ch'ed definite fonn nnd chnracter and SIlnction 
front the Articles of Coufederation, 14y tbl'SC the Union was solemnly 
declared • to be perpetual' and when these Articles Were fl'Jlmd to be 

. inadequllte to tbe exigcncil!s of the country, the Constitution wus or
dained • to .form n more perfect Union.' It is difficult to convey tile idl'll 
of indissoluble union mor.! c1C:lrly tluUl by words. Wbat can l~ 
indissoluble if n perpetual uniou made more perrett is not ~ But tl1C~ per
petuity and indissolubility of tbe Union by 110 means implies the loss of 
distiuct and individual existencc" or of the right of self-go\'enuncnt by 
the States. Under the Articles of Confederation cneh State retained its 
so\'ereignty, freedom, and independence. and e\'ery power, jurisdiction, and 
right not exple>sly delegated to tbe United States, Under the Constitu
tion, though the power.; of tlte State were much nll powers 
not delegated to tile United States nor prohibited to the States, nrc re
served to the States • or to the people, and we bn\'c nlrcady lind 
occasion to wnark at tllis ternl thnt the people of C3ch State compose a 
State ha\ing ito; own govennncnt and endowed with all the fUllctions 
esscntial to separate and independent existence, and that without the 
States in union, there could be no such political body as the United 
States, Not only, therefore, can there be no los.o; of separate and inde
pendent autonomy to tIle States, tbrough tlleir union undcr the Constitu
tion. but it Ulll)' be not unrcru;onnbly said tbat tbe prcsen'ntion of the 
States, and the maintcu:mce of their go\?crnments nre as much within the 
design nnd care of the Constitution as the presen'ation of the Union, and 
the maintenance of tlte National Qo,'cmment. The Constitution, in all 
its provisions, looks to an indestructible Union, of indestructible 
States," . 

From this judgment Mr. Justice Grier dissented 011 t1le 

ground that the: case was to be decided upon tIle basis of politi
cal facts and not' of legal fictions; that the Court was boulld 
to know and notice the public history of thc nation, and that 
witb a due for the troth of history during the past 
eight years, be could not discover that the State of 1'exas 

• 

, 

• 
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rrtunincd 3S one of the United S~'\tcs. Adopting tIle defilli-. 
tion "f a State given by Cbief Justice MarsltaU in IfrplJIIl'li 
v. 1£11 .. '(r;,J',' he contended that as Texas was 110t represented 
upon tbe floor of Congress by members cboscri by tbe people 
of tllat State, nor by Senators to represent her as a State in 
tbe Senate of the United States, and as slle did 110t partici
pate ill tlte late election of President, but was thcn beld and 
governed as a lUere province, by military forces, that sbe did 
110t fulfill tll~ requirements of tile definition. 

• 

11.1 tbis dissent he was joined by Justices Swayne and 
Millcr, all of them being of the opinion tllat tbe Court 
was bound by the acts of the Legislative department of the 
GO\'enlJllent in relation to' t1le State. The decree, however, 
as entered, gave to the State of Texas tbe relief songllt by 
her hill. 

Several importot decided in 1870, presented a. 
variety' of questions growing Ollt of tIle Rebellion. 

III tIle Crop'shot C the power of the President to esL'\blisb 
provisional ,courts, in portions of insurgent territory occupied 
by the National fol'ccs, for tlle consideration of causes arising 
tInder the laws of tlte State and United St:ates, was sustained • 

• At the close of the war all cases pending in these courts were 
tnmsfell'ed to the United States Circuit Court for t1le proper 
district, with the s:?we effect as jf originally brought tltere. 

In lhu'led Slaies v. A1IfierSOll,3 the 20th of Augnst, IS66, 
was fixed as the time wltCIl thc Rebellion was suppressed as 
respects the riglltt; intended to be secured by tile Captured 
and Abandoned Property Act. 

In Um'tcd Stales v. Keehl~r,· it held that a payment 
made by tl Uuited States , of , . .'crtaiu public Dloncys in 

12 452, (180s). 

• 9 Walillte, 56 (1869). 

• 

t 9 WIl1IQ~. 129 (1869). 
'9 WallGc:e, 83 (1869) • ~, . 
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his bands, to the Confederate Govenllueut, under a so-called 
act of sequestration, did 110t discharge l1is bond. Mr. Justice 
Miller beld that it could not be admitted for a moment tllat 
the statute of the Confederate States, or the order of its Post-

. master-General, could have the legal effect of making tbe 
payment \'alid; that tlte wllole Confederate power must be 
regarded as a llsurpation by unlawful authority, incapable of 
divesting, by an act of its Congress, or an order of one of 
its departments, any right or property of the United Stntes . 

• 
In Ilk/mulII v. JOtit'S 1 it was ]leld that the Rebellion was 

• 

only all insnn-ectiol1, tllat there was no rebel Govenllllent tit' 

facio in snch a sense ns to givc auy legal efficacy to its 
acts; that although for t1le sake of Inunanity certain bellig
erent rigbts were conceded to the insurgents ill arms, yet 
such partial recognition did 110t extend to tbe pretended 
Government of tile Confederacy. Therefore an act of the 
Confederate Congress creating a court was void; the court 
was a nu.llity, and could exercise no rightful jurisdiction, 
and could give 110 protection to tl10se w110 to be its 
officers. 

In VII/led Slates v. LIllie' a contract for Confederate cot
ton wns held to be illegal, and a vessel and cargo engaged 
in illegal traffie with the enemy were said to be properly 
sei7.ed. . 

In Tkorzilg'loll v. SlIIill/" it was beld that a. co11tract for 
tbe payment of Confederate llotes tnade during the Rebellio11 
between parties residing within tbc so-called Confederate 
States could be enrol'ced ill tile Courts of tIle United States, 
and that, under certai11 limitations, obligations assumed by a 

'9 Wall~. 191 (1869). 
'8 185 See 01110 Morris'. Cotton, 16U/., S'Yl (1569). 
'/6id., • (186Sj. 
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Government de /aclo, in behalf of the country or otherwise, 
will ill general be respected by the Government ae jitre wIlen . 
restored; that Coufederate notes must be regarded as a cur
rellcy imposed 011 the community by irresistible {o,:"cc, and 
tbat a party stipulating for payment ill Confederate dollars 
could recover tbeir actual value at the time and place of the 
contract in lawfui mouey of tbe United States. 

In tbe case of the Prolcdor1 it was held tlmt the 
during which t1le war lasted was 110t to be counted in reck
oniug the time allowed for an appeal from an Alabama 
Court. 

• 

111 BO)lee v. TaMS it was lleld dlat it was not a legal 
defence to a suit 011 a promissory note executed ill Louisia11a 
ill 1861, that the note was given for the price of slaves sold 
to the maker; that contracts relating to slaves, valid at the 
time tbey were made, were not impaired by tbe Thirteentll 
Amendment to tlle Constitution. The opinion was delivered 
by Mr. Justice Davis, the case being in direct line with the 
previous decisions of 1Vhile v. £Iar/" and Osbonl v. Nich
OIsOII.· 

In close connectiol1 with the cas~ arising out of the 
war are those wI1ich are known as the "Test Oath Cases," 
in which the of the Constitutional clause prohibiting 
bills of attainder was fully settled aud defined.' In the first 
of these the Constitution of tbe State of Missouri had illl-

, 

posed a test oath, known as the "Oath of Loyalty," UPOll all 
, 

persons \VIto should assU1lle the duties of any office to which 
they might be appointed otberwise, than by a vote of the pea-

J 9 WoUnce, (1869) • 
• • 13 Wi:l.UIlc:e, 6.$7 (1871). 

.Cummiol.'S v. MilllOuri, 4 Wollllc:e, 277 (1866). 
(1866). 

I.S Wallace. 546 (1873). 
'lhid., 6SS (.87'), 
E;,; parl~. Gorllmd. Ibid. l33 
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pIe, au~ it was cxpressly providcd that no person should he 
competent as a bishop, priest, deacon, minister, elder or otber 
clergyman of auy religious persuasion, sect or denomination, 

. to preach. teacb, or solemuize mm I iages unless bc had first 
taken thc oath. who wns a Catholic pricst, had 
refused to be swom, and had been indicted, tried and COll

\'ictcd, and sentcnced to pay a fiue. On appeal to tIle Su
prcmc Court of tbe State, tIte judgment was affirmed, and 
tIle case was thcn brougbt to the Supreme Court of thc 
United States. It was argued witll supremc ability by Mont
gomery Blair, David Dudley Field and Rcv~rdy Johnson for 
Mr. Cnmmiugs, and by Mr. Strong and Senator Henderson, 
of Missouri, for the State. The opinion was delivered by Mr. 
Justice Field, ill which lle held that the test oath prescribed 
was n violation of that provision of the Constitution of tbe 
United States whicll provided that no 'State shall pass allY 
bill of attainder or C.-r post facio laws; tltat a bill of at
taind~r is a legislative act which inBicts without 
judicial trial, and that an C.l: post facIo law is one whicIt illl 
poses a plltlishmellt for all act which was 110t punishable at 
t11e time it was committed, or Wl1iclt imposes additional PUll
ishment to that originally prescribed i that disqualification 
from or from the pursuits of all office or lawful vocaa 

tion is a puuishment. Chief Justice Chase and Justices 
Miller, Swayne, and. Davis dissented. 

Tbe next l-ase was that of Mr. Garland, and iuvolved the 
validity of the "Iron-clad Oa111," as it was tenlled, prescribed 
for attorneys by the Act of Congress of January 24th, 1865. 
Mr. Garland, subsequently Attorney-General of the United 
States, 11ad been a Inember of the Bar of tIte Supreme Court 
of the United States prior to tlie Civil 'Val', but wIlen the 
State of At'"kansas passed 11er ordinance of secession, ltad fo1-

• • 

• 
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lowed ller out of t11e Union, and was one of ber representa.
tives ill the Congress of tIle Confederacy. In July of 1865 
be received from the President a full pa~on for aU offences 
cOlllmitted by Ilis participation in the rebellion, and at the fol
lowing tenll of the Court produced his pardon, and asked per
mission to continue to practice as attorney and couusellor, 
without taking tbe oat11 required by tllC Act and thc ntIe of 
Court made in conformity with it, as lIe was mmble to take it 
because of tbe offices he bact beld nuder the Confederate Go\r
emment. Mr., Justice Field, delivering the opinion of tbe 
Court, lteld t11at tIle Act was unconstitutional and void, and 
that' exclusion from any of the professions, or any of tile or
dinary voca.tions of life for conduct, could be regarded in 
110 other light tllan as punislunent; that all enactments of 
the kind were subject to tIle Coustitutio!;lal prohibition against 
the passage of bills of attainder. Besides this, the pardon of 
the President relieved the petitioner from the oath required. 
Mr. Justice Miller again dissented, in wl1ich he was joined by 
J l1stices Swayne and Davis. The grouud of tbe dissent was 
stated to be that the National Legislature had tbe rigbt to ex
clude from office and places of l1igh public trt1st, the 
trJ.tion of whose functions are essential to .the very existence 
of the Government, those among its own citizells who had 
been engaged in a recent effort to destroy that Govemmeritby 

• 

force, and that it was hoped tllat the. exceptional circnm-
stances which gave importance to the case would soon pass 
away, and tllat the conduct of the persons affected by the 
legislation wonld afford sufficient cause to it" repeal or 
essential modification. 

A similar resnlt was reached in the of Plercc v. Car-
skatkm,' upon the ground that any act of a State which de-

• 
116 Wallace, 234 (1867). 
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privoo defendants of all existing right for past misconduct amI 
without a judicial trial partook of the nature of a bill of 
paills and penalties, and was subject to the Constitutional pro
hibitioll. Mr. Justice Field again delivered the opinion of the 

. Court, Mr. J tlstice Bradley dissenting on the ground that the 
test oath in question was as competent for the State to exact 
as a war measure ill time of civil war. 

A singular instance of legislative interference with the 
rigbt of the Court to consider a question properly before it 
occurs itl E~l: parle II{ceal'd/e, I which was twice before the 
Court. McCardle llad been arrested and llcld in custody by a 
Military CODlmission, organized in the State of Mississippi 
under Ule Rcconstntction Acts, upon charges of disturbing the 
public peacc, inciting to in surrectioll , and impeding recon
stnlctioll. He duly applied to tbe Circuit Court of the United 
States for the proper district for a writ of haDcas CQI/JIIS, wbicb 
was accordingly issued, but upou tIle return of the officer, dis
playing bis autItority, tIte prisoner was remanded. From tl1is 
judgment lIe appealed to the Supreme Court. As the case in
volved the validity of the Reconstruction Acts, it excited uni
versal interest, and was argued by COtlllse! of the greatest 
professional eminence. Judge Sbarkey and Robert J. \Valker, 
of Mississippi, David Dudley Field and Charles O'Couor, of 
Ne\v York, and Jeremiah S. Black, of Pennsylvania, appeared 
for the appellant, while Mattbew H. Carpenter of \Viscollsin, 
Lyman Trumbull, of lUill"ois, and Henry Stanbery, Attonlcy
Geuel'al of the United Stntes, nppeared upon tile otber side. 
Before tile case was decided, an Act was introduced into Con
gress repealing so mucb of tIte law as authorized tlte appeal 
to the Supreme Court froul the judgment of the Circuit Court 

16 Wolle.cc, ll8 (1867); 7 WollGlte, 506 (1S6S). 
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on writs of Imbms ('(,r/m.t, or the exercise of jurisdiction on ttp. 
peals already taken. The Prcsident vctoed tbc bill, but Con· 
grcss passcd it o,'cr bis ,"cto, and it became a law. \Vbilc 
tl1e Act was pending in Congr('ss, the attcmtioll of t1le Court 
was call cd to it, and Mr. Justice Grier wrote a bricf but ford· 
ble protest against any postponement of the decision of the 
case until the Act sbould be disposl"ti of. In t11is protest Mr. 
Justice Field concurrcd. The validity of the Act, bowc"crt 

was sustained 0 ill an opiuion by the Chicf Justice, in wllich it 
was hcld that 110 judgmcnt could be rendercd in ~l suit after 
tlte repeal of tbe Act under which it had becn brought and 
prosecuted. "It is quite dear," said be, "that tbis Court 
cal1not proceed to pronounce judgmeut in this casc as it has 
no longer jurisdiction of the appeal, and judicial duty is 110t 
less ntly performed hy declining ungranted jurisdiction, t11an 
in exercising formally tbat which the COl1stitution and laws 
confer." 

III Corbell v. 1VII/ll and illillcr v. The UlII"letl Siales' tIle 
Con~~~~utiona1ity of the Confiscation Act directly before 
the Court. Tile validity of tbe Act was sustained by Mr. 
Justice Strong, ·upbolding tlle power of Cbngress to legislate 
for the punishment of offences against the sovereignty of tlte 
Union, and declaring that t1le portion which provided for tIle 
confiscation of the property of rebels was passed in the excr-

• 

. cise of the war. powers of the Government. Justices Field, 
Clifford and Davis dissellted, the two fomler because of the 
character of the Act, the latter because of the dIameter of 
the property seized':' 

• 

• to Wallace. 464 (1870).. '11 Wallace, 26S (1870) • 
'See ~t<:Veigh v. Windsor, 11 WIlUace. 259 (1870). Otbon"~ v. United 

Statc.'S, 9[ U. So, 475 ([875); Windsor :'. l'elcVeigh, 91 U. s.. 274 (1876) • 
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In Gmmd v. If"itjlcs' tliC Court lleld tbat the Act in its 
l)1'O\'isiollS for the COllhoication of properly applied onty to the 
property of persons wbo tllcre.lfter might be guilty of acts of 
.disloyalty and treason. and that the pro\;sions declnring all 
trnnsfers of property by enemies null and ,"oiel, only in\'ali· 
dated the transaction as against tlle rigbt of tile United States 
to claim the forfeiture of the property. 

And in Dllr/Jalll.· v. Ctmrnd'# it wac; beld that by the dcr:rc<: 
of co'~ciellmatiol\ under the Ad, the United States acquired only 
tl)'.: life estate of the alleged offender actually possessed by 
tlim at the time of its sej,:urc, and tbnt accordiugly a pre
ViOllS sale, although 110t recorded, was 110t affected. 

Severnl cases came before tbe Court 011, al>pcal tIle 
Court of Claims, which had been brought for the reco\'ery of 

, 

the proceeds of cotton seized by officers of tbe United St:ltcs 
under the Captured and Alxl1ldollcd Property Act of Mardi 
l:lth, 1863. III Pdddfoni's CtlSl',1J the petitioner ba\'iug t.,ken 
the oath of allegiance prescribed by die proclamation of Pres. 
ident Lil1coln, of December 8tb, 1863, and kept it inviolate, it 
was beld tbat be was entitled to claim the proceeds of cotton 
subsequently seized and so1d uuder tlle Act; dlat the effect of 
the Presidential pardoll, itl tbe eye of tIte law, was to make tlte 
offeuder as iunocent as if l1e had ncver committed tbe offence; 
tllat the pardoll 11ad purged 11im at the time of the seizure. 
In the of tIle Cbief Jtlstice, "The law llmde tIle grant 
of pardon a complete substitute for proof tlmt lie gave no aid 
or comfort to tIle rebellion." 

In Klelils coset the ,'nlidity of an Act of Congress wllich 
uudertook to do away witll tIle effect aud operation of a par
dOll was brought to the notice of the Court. The Court beld 

196 u. S., 279 {18m. 
'9 WaUace, $31 (186g). 
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tbe Act to be tlnconst~tutional, as being in substance an at
tempt to prescribe to the J ndiciary tbe effect to be g!veu to 
the previons pardon of the President. "It is clear," said the 
Chief Justice, "tbat tlle Legislature canllot cbange the effect of 
snch a pardon any more than the Executive can cllauge a law. 
Yet this is aUclllpted by tIle pro\'ision nuder consideration. 
The court is required to receh'e special p.."1roons as c\'ideuce 
of guilt, and to treat tbem as uull and void. It is required 
to disregai-d pardons granted by proclamation <ill condition, . 
though the condition bas ~en fulfilled, and to d.cny them 
tlleir legal effect. This certainty impairs the cxecuth'e au
thority, and directs tbe Conrt to be instntmentat to that end." 

In JJin. Ar/llslrlmg's (.(1SC 1 the Court declined to consider 
",hetller tIle evidence was sufficient to prove that tbe claimant 
had given aid and comfort to tlle rebellion, and beld that the 

" 

Presidential proclamation of pardon "was a public act of 
which all Courts of tbe United St."1tes are bound to t."1ke no
tice, and to which all Conrts arc bouud to give effect.,,:t 

In various otber cases the Court considered tbe legisla
tive power of tbe insurgent States during the Civil 'Var, and 

• 

tbe extent to wIdcll the Confederate' Go".rcnllnent could be 
regarded as n dt! faCiO Go,,·enlUlcnt.3 

It was lleld ill general tbat all tIle enactmcnts of tIle tie 
/aclo legislatures ill the iusunectionary States during tIte 
war, which wcre not 'in tenns hostile to the Uilion or to tbe 
authority of the General Govcnl1uent, and which were not in 
conflict witb tbe Constitution of the Uuited States or of tlle 
States, bad the validity as if tl1ey had been tl1e enact-

I JS Wallace. 154 (1871). 
'See alto Knole v. Unit.ed 95 U. s., 154 (1877)· 

• •• 'llome v. tJl'ekbart, " Wallace, S80 (IS73). Unllec.\ States to. lnsuTlmce Com-
paniC!'1l. 22 WAllace, 10J (IS'4). Sprott v. United SlAlts, 20 Wallace, 464 (1874) • 
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ments of legitimate legislatures. AllY other doctrine tban 
this, it was asserted, would work great and unnecessary liard
ship upon the pt.'Ople of such States without :my corresponding 

. benefit to the citizells of other States, and "itbout allY ad\'all
tage to the National GO\·emUlcnt.1 

The Court also sustained the rigllt of citizens 110t ill dIe 
military service, in States where tIte several Courts were open 
and in the undisturbed exercise of their jurisdiction, to pro
tection front military auest 'and imprisonment during (he war.2 

The same pn'J~.tion was extended to officers and soldiers 
of the Army of the United States in t11e enemy's country 
during the war.:t Aud in the case of Dow v. J()lm.soll,~ the 
point was determined that an officer of the Army of the 
United States, while in service in the enemy's country, was 
110t liable to a civil a.ction in t11e courts of that country for 
injuries resulting from acts of war ordered by him in his 
military character, and that he could not be called upon to 
justify or explain his conduct· in that civil tribunal, his re
sponsibility being only to his own Government and its laws. 

The obligation of contracts was considered in tIle BiI{g-
naill/Oil Bridge Cosc,a in which tIle doctrines of the Dart
mOl"t1i: College case were again affimled and enforced in the 
strictest manner. An interesting contrast is presented by 
Bri'dge Proprietors v. Ho6ol~m ComjJallJ',r. ill which an act of 
t1le State of New Jersey, passed in 1790, creating a tltntpike 
company, had given certain commissioners power to make a 

I See I)pinion of l\lr. Justice in United States t'. Insurance Companies, 
22 Wallace, 10J (IS74). 

, 

'Beckwith v. Dell", 18 Wtdlaee, 510 (187J). 
·Colc.naBn v. State of 97 U. S., sag (1878). 

• 100 U. 5., 158 (ISi9). 
• 3 Wll1tllce, 51 (1865). See Turnpike Co. v. State, I"id., ~IO 
'. WoURee, Jl6 (I86J)' • 
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contract with any persoll for the building of a bridge over t1te 
Hackensack Rh'cr: it was pro\ided that the contract sbould 
be binding 011 the parties so contracting as well as on tbe State, 
and that it should 110t be lawful for any persOll· whatso
ever to crect any other bridge for a tenn of ninety-nine 
ycars. It was held that although t1tis was a contract which 
could 110t be impaired, yet a railway viaduct consisting of 
a stntcture made so as to lay iron rails thereon, 011 wbich 
engines an4 cars could be propelled, but which could not 
be crossed by mall or beast except in railway cars, was 110t 
a bridge in thc sense of the Act of I i90. 1\1 r. Justice 
Miller, in delivering the opinion of the Court, after ad
mitting that those who built the bridge were entitled to pro
tection against the erection of anotlter bridge, and that the 
grant of tolls for a period of ninetY-llil1e years bad created a 
necessary monopoly, without which the corporators would 110t 
have invested their mon(;y, pointed out tbat in tbe course of 
seV',enty years the progress of the world in tbe arts and sciences 
had been so rapid, and human enterprise had introduced such 
radical cbanges in the means of transportation of persons 
and property, iucluding those of crossing water-conrses, both 

• large and sman, to which was applied, as to work a 
revolution, and that t1te word "bridge," in the ancient statue 
ought 110t to be and could 110t be constnlcd in a broad sense 
so as to arrest tlte mardi of impro\'ement. 

Mr. Justice Grier concurred, contendi11g tllat the proposi. 
tion that one legislature could restrain the power of future 
legislatures froUl erecting bridges for ninety (and if 'ninety, a 
tllOusalld) years, for a dist.-mce of ten miles (and if ten, an 
hundred), would hardly be assented to by any 011e. 1 

I Tile obligation or c:ontmcts WR5 lltill rurther in Curti. v. Whittl~y, 
13 WRllnee. 6.'i (15'1); White v. Hart, 16id •• 646 (1871); PeDlIsyhauia College C~ 

• 
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• 

An interesting question is discussed in IVall.,'cr Y. IVhi/c
luad, l as to the ~xteut to which laws, existing at the time 
and place of making a contract, and where it is to be per· 
fornled, enter into, and form a part of it. It was hcld tbat 

. wherever tltey affect the validity, constl'tlctioll, discharge, and 
of the contract, no subsequent lcgislation could 

alter t ; t11at tIte ideas of validity and remedy arc insep' 
arable, and both are parts of the obligation which is guaran
teed by thc Constitution against impairmcnt; and tbat though 
the States might change the remedy, if no substantial right 
secured by tIte contract be impaired, yet wbene\'cr sucb a re
sult is produced by the act in question, to that cxtent it is 
void, Tbis was followed by Olcott v. COIIIl'J' lIonl'd l!! SlIprl'. 
"i.sol's of FOlld dll Lac COUllty," where it was held that if a 
contract. wben made was valid, under tbe Constitution and 
laws of a State as they 113d becn prc\'iously enforced by its 
judicial tribunals, and as they were understood at the time, 
no subscquent act of the Judiciary or I.egislature would be 
regarded by tbe Supreme Court of the United States as estab-
lishing its invalidity. .. 

In the well-kl1oWll case of Gclpckc v. The City of DIl
Imqllc, 3 wbich involved the power of municipal corporations to 

• 

borrow l110ney upon coupon bonds in aid of a railroad for 
public purposes, as the main question, the doctrine of a gen
eral conunercial jurisprudcnce was discussed and the right of 
the Federal Courts to consider questions 110t of a Federal 
character tll1d arrive at their own conclusions, irrespective of 
State decisions, was fully established. The case bas been 

• 
viewed as a radical departure froDl precedent and priucil)Ie, 

IMd., 190 (1871); Tomlinson v. Jessup. IS Wnllnce, 454 (1872); Wolker Zf, Wbile. 
head, 16 Wallace, 314 (1872); Olcl)tt t l , Ibid" 678 (1872), 

116 W:tUn<:e, 314 (1872). t 16 Wal1nce, 678 (1872). II WnUace, 175 (186J). 

• 

• 

• 
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due doubtless to a dcsire to prevent all effort on the part of 
tile c01llnltmity concerned to evade the paYDlcnt of its debts. 
But it bas become a root as prolific of l111.lc1t-dreaded conse
quences, as that l)lanted ill Swift v. 1}SOIl, from wbich it 
was all offshoot. 

Mr. Justice S\fuYlle, after quoting the earliest State deci
sions ill force at the time of the making of the contract, said: 

II It is urged that nIt decisions ha\'c been o\'cmtled by the Su-
prellle Court of the State, * * * :mc1 it is insisted that in cases im'ol\'ing 
tbe construction of n State law or Constitution, this COllrt is bound to 
follow the lat(.'St adjudication of the highest Court of the Statc, * * !~ It 
canuot be cxpectt.-d that this Court will follow c\'cry oscillation tbat may 
occur. The earlier decisions, we think, nrc sllstained by reason and 
authority. They arc ill lumnony with the adjudications of sixteen States 
of the Union. * * * It is the' settled ntle of this Court to follow the 
decisions of State Courts, but there Juwe been heretQfore in the judicial 
history of tbis Court mallY exceptional cases. We shall nc\'er immolate 
truth, justice and the law ly.:cnusc n St'-lte tribunal has erected the altar 
amI decreed the sacrifice." 

From this view :Mr. J 1lstice 
powerful opinioll, declaring that 
by the Court 

Miller dissented ill a most 
the doctrine 110W announced 

• 
.. was a step in ad\'ance of nny heretofore decided 011 this subject; tbnt ad
\'anee is in the direction of 0. usurpation of the right which belongs to the 
Stl\te Courts to decide as R finality ul>Oll the constructioll of State Consti
tutions and State statutes, This invasion is made in n case wbere tllerc 
is no pretence that the Constitution as thus construed is nny infraction 
of the laws or Constitution of the United States," 

Hc pointed ~\tt that tltc decision was ill conflict with tIte 
former decisions of the Court, I and declared: 

I Lellillgwcll Z', Warren, 2 mack, S99 (1562), See nil alhnimble RIIII c:xhnusth'c nrticlc 
cnthlCtl "Decisions or the lrcllcml Courts 011 Qllestiolls or Stntc 1.nw5, II by "'m. 

• ' 1\1. :'lll'ig!'l. Esq., "Ill Southern Law Re\'iew, 452, ill whicb tbe dell3rturc, ,,'bieb 

, 

• -

• 



• 

• 

DISREGARD OF DECISIONS OF STATE COURTS. 433 

.. The constnlctioll gi\'cu to a State statute by the highest tribunnl of 
sllch State is regarded ns a part of the statute, and i:; as bin<ling upon 

. thc Courts of the United St.'ltcs as the text. * * * If the highest 
judicial tribunal of a State adopt new views as to the proper construe· 
tion of such a statute, und rC\'crsc its fonner decision, this COllrt will 
follow the latest settlec:l adjudications. For us to to carry out this 
doctrine will lend to direct and conflicts with the Judiciary of 
the States. II I 

The same question arose in Afc)'cr v. The City of Allls
cal/iu,!l and was again 'Confirmed in Floilclllt:)'Cr v. Iowa 
CfllllllJ',3 where it was held that if the contract when made 
was valid by tbe Constitution and laws of the State as 
then expounded by tIle bigbest authority wbose duty it 
was to administer tIleIll, no subsequent action by the Legis
lature or Judiciary could im.pair its obligations, and the Su
preme COllrt of the Uuited States would 110t follow the most 
recent decisions of tIle State Supreme Courts. In vain did 
Mr. Justice Miller in his dissenting opinion declare that 

. be had been compelled at Circuit to COIlll11it to jail over one 
hundred of the best citizens of Iowa for obeying an injunc
tion issued by a competent Court of their own State, founded, 
as they conscientiously believed, 011 tIle true interpretation of 
their OW11 statute, an injunction, which in his private judg

they were legally bound to obey. In vain did be 
lament the cOl1flict of autl10rity. In vain did Chief Justice 

ill now A wide one, from tbe doctrines exp~s~ by Cbief Justice l\tnmlllll In 
F.lmendorf v. Taylor, '0 Wbeaton, 152 (18aS), anel Mr. Justice Wubington in 
Golt1.en t'. Prince, 3 Wubington C. C. Rep., 314 (1814), is tnleecl Ulrough aU Ule 

IShelby t'. Guy cI al., II Wheaton, 361 (18::6). llcelun,. t'. 3 re~rs, 
271 (dt30). Von Rensse1l\er, ,'. Kellmer. II Hownnl, %97 (ISSO). Webster f'. Cooper, 
14 Howard, so.. ('.852). I, WallAce, 38.1 (1863). 

• 3 Wnlbce. 29f (I86S). See Illso Tbonlsoll t'. Lee County, 3 Wnllace, 327 (:865). 
Chicago v. Sheldon, 9 WIlIl~, SO (ISSg). Cit)' v. l,smson, 1M I., 47S (1869). 

2Jl 
• 

• 

• 
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Chase dissent. The doctrine was distinctly affirmed by Mr. 
J "stice Swayne, SUS~'lilled by a majority of the Court, tbat 
where a question it1\'olved ill tIte collstnlctioll of State statutes 
pnlctically a.ffects tll05c remedies of creditors which are pro
tected by tlte Constitution, the Court of tIl(: 
United States will ex.ercise its own judgment on the mean
iug of the statutes irrespective of tbe decisions of die State 
Courts, and if it deems t110se decisions wrong will refuse to 
follow. . The same conclusion was rcacllcd itt 1869 in 
tile case of Rlliz v. Tlte CilJ' t?! AII/sm/liu", I and in Toumsltip 
of Pliu Grove \r. Takall, S Mr. Justice Swayne again obscn'ing~ 
"The question before llS belongs to the domain of general 
jurisprudence. In tilis class of cn..c:es this Court is not bound 
by the j\ld~"1nents of t11e Courts of t1le States w]lcre the 
cases arise. It nm5t bear and detenl1ine for itself. u:' 

In still further illustrntion of tbe independencc of t11e 
Federal Judiciary upon questions of gcneral law, some striking 
features arc presented by the case of }'Ol'k COIIIII)' v. em/nil . 

• 

R0I1mad,· ill which it wus beld tbat tbe law lia-
bility of a COllunOll carrier migllt be limited by special con
tract if sttch exemption dO<!s 110t co\!cr loss by negligence or mis
ct,)nduct= and by tbe case of Rtl/1rmul Co. v. Lod"zI)O(}{/,' where 
it was distinctly ruled by Mr. Justice Bradley ill nn opiuion 
of surpassing power t113t a. comm011 carrier caunot stipulate 
for ex.emption from responsibility arising from dIe negligence 

18 WAil Ate, 575 (1869). 'aC) WAllatt. 666 (.873). 
ICOUlp!l~ lilt. «l.:cilliolJ with W'alk-:r I'. BoAr'll or SlAte! HArbor COtllDlboioll~n. 

!7 WAllace, 6,tS (18;3), wh~re it wu hela thlll in tilt comtnlctioll or SUitt: IlA\ut~ 
IIITc:cting tbe tillt: to '1:41 propel1y. "'lI~re no Ilc:dcnli c.ucation ~ Ulii Caul1 
win rollow tbe AlljutlioaliOll5 fir ttle hl"b~t Court or lilt: SUitt:. 

• 3 WRllAte. 107 (1S6$). AmmlillJ; till: ~ of New JC:rIf/)' SleAm Nlwlgc.\ion 
Co, ", Merc!II'IDI$' Ibllk. 6 1I0Wllrtl. 3-44 (Ia.cs) • 

'17 WctU:act:. lS7 (187J). , , 
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of bimself or his servants and that State decisions to the COll

trary will be swept aside.' 
Sc\'ernl interesting questions arose relating to Patents, in 

which the general principlc was laid down that patents (or 
ilwcntiolls nrc not t.o be trcnte<l as mere monopolies, and, 
therefore, odious in the eye of tile hlW; hut they are to re
ceivc a liberal constnlctioll, and muler a f.1ir application of the 
rule III r~s IfIIJ.flIS "llIml '!tulll/. pcn:(ll, the rights of the it1\'cn
tor arc to be upheld and not destroyed.' 'l'he dh'crsc sciences 
of jurisprudence amI 11lcchanics were brought witb memorable 
ability to bear as sister lights upon the matter ill isslle; amI 
the precincts of law were com'crtcd into all Acndcmy.!I 

The Police Powers of tlte St.1tes were fully considered. It 
• 

was held that where n p.uty was indicted in a State Court for 
(Ioing an act contrary to the statute of a State, and set np a 
license from the United States nnder one of its statutes, and 
t11P. decision of the State Court was against the right c1ahuetl, 
the Supreme Court bad jurisdiction under the 2Stll Scctiou of 
tbe Judiciary Act. But tbe power of the United States was 
not t~ be strctclled to the point of king an act forbidden 
by a Stnte n matter of meritorious conduct, nor bad Congress 
the right to license anyone to violate tile criminal laws of a 
Stnte.· 

In tlte important case of Cl'llluloll v. The Sioic 0/ iVet'Iufo, ~ 
llr. Justice Miller, iI', n most interesting opinion, l1cld that n 

• This deeWoll 1"'Acth:nUy AIIOII\' the (lKi5iont' of StAtl!! COUN, notAbly tbOlic 
()( \lIt!! of. "orlt wh~rc: !luc:h ~lIlt'ACl5 An: "~hl to ~ ,·AUll, if Imit IIllould 
1", brought in A 11ed~rnl Court. &c1 4bio 1'0n:pllllgb tl. DelaWAre, lAckAwannA &: 
\\"61c:m It. R. Co .. laS remlA. St. 2 17 (1889). 

f Turrill f'. R. R. Co .. I WIlIlA«, 4'. (I86J). Durr t'. l)uryllC. IlIii., 531 (1863)-
aCMe :1 •. DrcwlI, , WAnS~. 3zo (1S6,t). • 
• Viall Allen :'. J WAlhll:~. 571 (I86S). )tcGnire'. OI.t', 3 WA\lIlCC, 302 

(1S6s). The l.ic:e1Jll: TAX S WRlIlICC', 462 (1566). I'«ln'Clu :'. Commont\'(;Qllb, 
S \\"Al1A~, 416 (.S6e~ '6 \\·AUft~. lS (1861). 

.. 

• 



436 ;rllE SUJ>RI::.'fE COllR r OF Till:: UNiTI::D STA TES. 

State law imposing a capiL'ltioll tax 011 passengers by railroad 
or stage-coach was UllCollstitutiollal, and tbat every citizen of 
thc United States had a right to pass through a Statc without 
interruption as frecly as ill his 0\\'1 Statc. Relying upon the 
decisions of Marshall's day, llc showed, by a most unanswer
able coursc of reasoning,. that the people of these United States 
constituted one natioll i that thcy llad a GO\'enlUlellt ill which 
all were deeply interested i that this GovenlUlent had ncces
sarily n Capital established by law where its principal opera
tions were conducted; that tl1ere s~t its Legislature, composed 
of Senators and Representatives of the States and of the people 
of the States i that there resided the President, directing 
through thousands' of agents the execution of t1le laws aU 
over the land; that there was the seat of the Supreme Judicial 
authority of the nation to whicb all citizens had a right to 
resort in search of justice; that there were tlte Executive de
partments, administering the offices of tl1e Ulails, of the public 
lands, of the collection and distribution of the public revenues, 
and of 0\1r foreign relations; that the Federal power had a 
rigbt to declare and prosecute wars, and, as a necessary' inci
dent, to raise and transport troops .through and over tl1e ter
ritory of any State of the Union; that if tllis right were 
abandoned in any sense, 110wever limited, upon the pleasure 
of a State, the Government itself might be overthrown by an 
obstrnction to its exercise; tllat tIle citizen also bad correlative 
rights; that he had a right to come to the seat of Government 
to assert any claim he might have, or to transact any busi
ness; that he had a rigllt to seek its protection, to share its 
offices, or engage in administering ; to enjoy free access 
to its seaports, and that these rights were in their nature 
independent of the will of any' State over whose soil he must 
pass iu the exercise of tbcm. . 

• 
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.. We are all citi:teul'," sai<\ be, .. of the United States, and as mcm· 

bers of the same communit~· Jllust ha\'c thc right to pass and repass 
tbrough every p:lrt of it without intemlption as freely as in our OWI1 
States, and a tnx, imposed by a St:,te for entering it'i territory or hare 

bors, is inconsistent with the rights which belong to citizens of othi.!r 

Stales as members of tlte Unioll, and with the objc.'Cts which that Union 
wao; intended to att.'lln. Such a power in the States could llrod\lce notbing 
but diSC\'lrd, or mutual irritation, and they very clearly do not 
.. ,'I It. 

The act was held void upon the ground that it conflicted 
with the COUlmerce chl\1se of the Constitution. 

Another illustration of the same principle is found iu 
Sleamship COmpall)1 v. Porl'lo..7rdCIIs,2 in which it was llcld that 
an act providing t11at the Masters and \Vardens of a port 
within a State should be entitled to receh~e, ill addition to 
other fees, five dollars for every vessel arriving in port, was 
a regulation of COnltllCrCe, and a duty 011 tonnage, and there
fore ullconstitutional and ,·oiel. 

So also in the case of the Siaic Freight Tax, 3 it was 
l1eld tbat illter-State transportation of freight was not subject 
to State taxation, and tbat such a tax was a regulation of 
inter-State transportation, and therefore a regulation of COnla 

l11erce among the States, and hence \\t1collstitutional and ,·oid. 
The opinion was delivered by Mr. Justice Strong, and an 
previous decisions of the Court were thoroughly and care
funy reviewed. 4 

Itl contrast with these cases is the conclusion reached ill 
Osborllc v. Thc CilJ' of Jlfob/'lc,1\ ill which an ordinance re-

I See the Passenger 7 Jlowllnl, 28J (18.!9; Drown t'. Stnte or Marylnnd, 
JZ Wbeaton, 419 (a8:7); llcCulloc:b ". l\InryJlllI!l. 4 Wllel.lton, 316 (18I1i), 

'6 Wallnce 31 (1867). lIS Wallace, 2J: (1867). 

'See AIm)' fl. Slate or Ca1irornin, %4 lIowlml. 169 (186o). Woodruff :', l'nr· 
ham, 8 WaUace, 123 (1868). ',6 Wallace, 4i9 (ISiz). 

• 

• • 
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qUirillg 'that e\'ery express company or railroad company, doing 
business in that city, should pay an annual license fcc, nnd 
imposing a fine for the violation of its prodsions, ,,;as sns
tained, notwitbstanding tbe fact that some of ! he railroads 
had business extending beyond the limits of tll(: State. It 
was held that the license tax was upon a business carried on 
entirely within local limits, and the Court agreed that a tax, 
011 b lsiucss, carried 011 within ~ State and without discrimina
tion between its citizcns and the citizens of other States, 
might be Constitutionally im])osed and collected. 

Se\'eral other notable cases under the Commerce clause 
arose, as in GillJlaJl \'. The CI~J' (If Phi/m/rlphia,l in which 
the right of a State to erect a bridge across a na\'igable 
stream was sustained, under the power of the States to ex
ercise COllCtltTent jurisdiction. It was held that as tIle power 
to authori;~e the building of bridges . had not beell taken 
from tIle States, they migbt exercise such authority un
til restrained by the action of Congress. The opinion was 
delh'cred by Mr. Justice Swayne, who said: 

II Thc case stands before us 3S if tIte parties were the State of Pcnn
syh'llllia and tbe Unitc."<i States, The ri\"er, being wbolly within hcr 

• limilo;, we cannot S:l)' the SUite has exceeded the bounds of her authority, 
Until tbe donn ant power of thc Constitution is awakened and made 
cfTecth'c by nPl)roprinte legislation, the rcscn'e power of the State is 
plenary, and its exercise in good faith cannot be made tbe subject of 
rC\'iew by this Court." 

In tbe case of Palll v. ll i'Q?,iu'a 'l it was I1eld that the law of 
a State requiring insurance companies of other States to enter 
security before they could issue policies in the State, was Consti
hltional, and that States might exclude a foreign corporation 

13 W;lllIlCC, 713 (I86S), t 8 WaUnc!:, 16'l (1868), 
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entirely, or migllt exact snch security for the performance of 
their contracts with their citizens, as in their judgment would 
best promote the public interest.1 

In Railro{/(! Co. ". I-id/er'l. a State statute which required 
that each railway company should anll1\ally fix its rates for 
the transportation of passengers and freights of different kinds 
was 110t unreasonable nor ul1constitut:~nal, inasmuch as it 
amounted merely to a police regulation which was fully within 
the power of the States,~ 

'fwo other cases belonging to this period desen'e a pass
ing notice, In the case of Brtulll:J' v, Fis"('r,~ the Court, ill 
a most elaborate opinion by Mr. Justice Field, stated the cor
relative rigltts and duties of Court and Bar, and in Bradwell 
v. The Siaic ojl/hi/oj's" held that a woman had no right to de
mand admission to the Bar. The power of a State to prescribe 
qualifications for admission to tIle Bar of its own Courts was 
unaffected by the Fourteenth Amendment, and tbe reasonable
ness or propriety of the rules that migllt he adopted could 110t 

be reviewed in tl1e Supreme Court, t1le right to practice law ill 
the State Courts not being stich a privilege or immunity of 
a citizen of the United States as to be witbin the protection 
of the Amendmellt.G 

I Thi!l collc:1usion \\'811 tUstillctly nffinnC!t1 ill .Ducat t'. Cbicago, fO Wnllaee, 410 
(1870). Ins. Co. l'. ~JO!lUclIUliCt.lII, IMd., SiJ (1870). : 17 Wnllace, 560 (18il). 

• These poliee teJ:,"Ulotiohs hod been cOllsidc:rctl ill Ule I.iC:C:1I11C Tax Cases, S Wol· 
bee, 46a (18'.»6). • 13 Wallllce, 336 (IS71). '16 Wollnee, 130 {18i2}. 

• III thi!! connection it ill intereilling to 1I0te thnt lip to the present time eight 

women Jun'e becn admitted to prnctic:c: in the Supreme COllrt or Ule Vnite!l States 
IInder the tenns of all Act or COllb'TCla: Deh'll A. Lock \\'0011, of WltShinS,'10ll, 1>. C., 
Marcia 3d, 1879: l.aum De F. GOnlOll, or Cnlifonlill, 11c:brunry 3d, ISSl: ~\dll It. Billen. 

llCllller. or Uncoln. Neb., October Isth, ISSS: Corrie n. Kilgore. of Pbihllle111h!n, PIL. 

Jalluary Sth, 1890: Clnm S. Folte, of San J)iego, Cnl.. )Iarch 4th, ISgI.>: ~lia E, 

S:mtaUc:, or Boston, !'.In. ... " .• l~mmn 1I. Ginctt, of \\"1I111lingtoll, 1>. C., .\pril 8th, 1890; 

Marilla ll, Ricker, or WR!llainl.-toll, D. C., nloy Jlth, 1891 • 

• 
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CHAPTER XVIII. 

TIT~ SE\'nSTJI EI'OCII: 18io-1Sgo: Tlilt CLUIO\X OF FnDXRAI.IS~: l:INASCIAL 

LEGI~r.ATJON 01: COSCRP.SS: T!IR n.UU.Y LI~GAr. 'rENDER CASit.'I: BROSSON :', 

RODES: BUTI.ER V. UORWIT'J:: Ih~Plll1RN fl. GIUSWOLD: Tlln UNCOSSTITU1'IOS

ALI1'\' OF PAPRR MONH\' DItCLARI!D: CHANGES IS Tun CO~po''IITIOS OF TUE 

COURT: Tan J.ATP.R I.RGAL TnsDltR CASF~C;: KNOX I', Ln": l'ARKltR fl. DAVIS: 

DocTRINJ.: 01' HnpnUR~ ". GRISWOLD RP'\·SRSF.D: Tun CONSTITUTIONALITY OF 

r'ArER MONE\' F'..sTAllL1SIIRD: TUK TIIIRTKltSTn, 1:0UkTP.ltNl'U AND l:.PTHItSTU 

A)JENDMENTS: UNEXPF.CTJtD NAllROW~ESS 01' COSSTRUCTION: Tim SI,AUGIITF.R 

lIOUSE CASP.s; SKttTCIlI'.s 01' JVSTICES STRONG, BRAPLEV ASD Ihi!."T. 

E now enter the seventh and last epoch in the 
history of tbe Court during the first century of 
its existence t " an epoch full of interesting devel

opments of power, the tllost important political and moral 
achievements, marked by an enormous expansion of Nrttional 

• 

authority, moderated but not restrhilled by all unexpected 
strictness of construction of the latest Amendments of tl1e 
Constitution. 

Our great Civil Strife lmd left among its legacies legis
lation relating to t11e finances wllich, although prompted by 
patriotic motives, bad been adopted under the pressure and 
exigencies of war, and was still debated and perllaps debata
ble. Problems of the gravest c1mracter arose ill relation to 
the Constitutional authority of Congress, and in tbe final 
adjudication and settlement of these the summit of Federalism 
was reached •. 

• 
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The downf.'ll1 of slavery and the bestowal of the fran
chise upon tIle recently emancipated race, the adoption of the 
Thirteenth, Fourteenth and Fifteenth Amendments, by which 
the rigIlts a~qt1ired and the results detennined by the Chon 
'Var were placed uuder the guardiansbip of the Federal GO\'
cmment, gave birth to questions f.'lr-reaching and nll-pervuding 
ill tbeir consequences, profoundly interesting to mankind and 
of mdical importance in their bearing upon the relation of 

• 

the United States to the several States of the Union, 
'rhe right of the Nation to protect her own officers, judi

cial and ministerial, in the discharge of their duty, against 
personal violence and assassination, and the consequent ex
tension of tile Federal Judicial authority, by wuy of removal 
from State COllrts, in cases both civil and criminal; the 
awakened moral indignation over the crime and shame of 
polygamy; a new realization of our duties towards our Indian 
wards; tbe conviction that involuntary political assessments 
levied upon office-holders for the purposes of a campaign were 
both tyrannical and corrupting; a clearer appreciation of the 
relations of the States ill matters of commerce; the employ
ment of the telegraph as an instrument of familiar com1l1ltni~ 
catioll, these and a thousand cases of like import and char
acter have evoked judicial powers of the highest order of 
excellence and bave welded toget1lcr the iufluences which ha,'e 
made us ill truth a Nation. The sen-ices performed by the 
Court during the past twenty years are not of less import
ance to American nationality than the victories of the armies 
ill the field, lIor is its fame, bonestly earned, of less value 
Ot' less worthy of remembrance, in tIle estimation of ev,ery 
thoughtful lover of our institntions, tha11 the brilliant reptt
tatiol1s of the orators, the statesmen and the soldiers of the 
Civil 'Var. The interests and tbe destinies of unuumbered 



• 

·U!! TI/J~ SUPR/::.lIl:: COUN 7' OF TilE liN/TED STATES. 

generations will be affected for weal or for woe by tlte work 
of the Court during this period.' 

The most important and notable of the cases which 
arose, ce~'\inly alUong tIte 1110St celebrated that have evcr 
been decided,- "were thosc known as tbe " Legal Tender 
Cases," wbich carried tbe implied powers of the Federal 
GO\'Crmllellt to an altitude ue,'er before reached, and thc 
correctness of which bas been seriously questioned by SOlllC 
of tbe highest legal autborities, notwithstanding t1t~ final 
decisions of the Court sustaiuing tIte Constitutional powers 
involved. The cases arc rell1arkable, too, as presenting the 
first instance in the history of tile tribunal of a solcmn 
reversal by the Court of its former position, upon a question 
so fundamental, and a distinct ovcrntling of its OW11 judg
ment upon a matter solemnly argued and solemnly adjudi
cated. The action of Ule Court attracted widc--spread tion 
both at home and abroad, and has been thought to affect public 
confidence in tbe tribtma1.3 

• 

I Two stult10,,"11 rest "lIOn its reputation, thc re\"C!l'SI11 of its 0\\11 ju(lgmcllt ill 
the Legal Tcnder Cascs and thc 11Ilrticip4tion o( 'h'c of il'l IIIcmbers ill the work of 
tbe Electoral Commission. The timc bas 1I0t yet nrrh·etl (or.n considcration of 
eiUlcr nClion which would be <leclIlctl (n.:e rrom Imdu(lice. 

t llr. Dryce says: .. Two or its lllter acts nre tbought by solDe to Jao,'c affected Imblie 
c:on6dcnee. One of \\'a$ tbe re\·cflIill. first in 18,1, nud ngrun UPOIl broader but 
not iIlC()~sistellt groumI&, inl8S4, or the decision gh'eu in 1870, ",bieb decJare,Hn\'atid 
the Act of Jllaking Go\'crmncnt paper n Jegol tender (or debts. • • • lie 
tbe decision right Dr wrong, a IlOillt on which bigb OUlllOrities nre still dh'ided, 
tbc re\'enal by the highest Court in Ule 10lld of its OWI1 pre\'iollll tlc:cisioll IIlny 
lln\'c teml(:(l to ulIlICtUc lIum'fI relinnce on thc stability or tbc lnw; wbilc tbe lIIall
ncr of thc carlier ,c\'cnol, follo"ing us it diel un thc creatioll of a new Ju(lgc:sbip. 
nntl lbe oppointmcnt of two Jnsticcs, boUl known to be ill (awn of the ,·jcw wbicb 
tllC ulojorit)' of the Court hod jUllt (1ispro\'ed, ,lisclO!letI 0 wC4k point in tllC consti
tution or the tribunDl whicb lIIay IIOmc day pro,'c fatal to its .. The 
American COUllllollwcaltb, Vol. I, l'Olrt I, "Ill). 24, p. 26J, See l'limpblels of l\,fr. 
George Bancroft aUlt 1\Ir. R. C. MclIurtrit" _II orticle ill .. Tile AllIcriC1lu Law Reo 
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Prior to 1862 110 statesman or jurist had asserted that 
Congress bad, uuder the Constitution, the power of making 
anything but gold or silver coin a legal tender. 'rhe acts of 

Congress of 25th of Fcbntary, 1862, I Itlt of July, 1862, and 3d 
of Marell, 1863,' declared tbat thc notes issuetttl1crcuuder should 
be "lawful money and a legal tender in payment of all debts, 
public and private, within the United States, except duties 011 

imports, &c." Under these Acts it lInd been decided t11at 
neither taxes imposed by Stateautltority ~ l10r private obliga. 
tions payable by tbeir terms in gold or silver coin, were 
debts, within the terms of the Acts of Congtcss, disc1targeahle 
by payment in legal tender llotes.3 

The first case was that of Brl)llSOll v. Rodes? brought 
upon a writ of error from the Court of Appeals of the State 
of New York, and it appeared tltat the contract sued upon 
stipulated for the payment of gold and silver coin, lawful 
money of the Ul!ited States, witll interest also in coin. A 
tender had been made in Unitc.-d States notes to an amount 
nominally equal to t11e principal and interest of the debt, 
wl1ich was refused, and the question arose whether snell ten· 
der was vaUd. 

The case was elaborately argued by Mr. Townsend and 
Mr. Clarkson N. Potter, for tIle plaintiff ill error, by Mr. 
Evarts, as Attomey.oeueral of tite United States, and Mr. 
Shennan S. Rogers, for the defendant ill error, and the opill-

,-iew." Vol. IV. p. ;6S. by Mr. Justice O. W. liolmes, and 011 artic:le in "Tlu: lIar
\'4n1 Low Rc:\iew," for May, ISS7. Vol. I, I). 73, by l'rof\'$Sl)f Jllmct B. Thayer, of 
Ule HOn'llftl Law Sdloot. 

a r J Statutes, 345, 532. iOCJ. 
I Lane County v. Oregon, 7 Wallate. ;1 (1868). See also Ungar t'. Rec:lo.molioD 

District., III U 5.. 701 (I88J). 
• Droneon t'. RQdes, 7 WallQ~. 229. (1868): Butler v. Hor'A'itz, 11Ji1/., 258 (1868) i 

Bronson fl, Kimpton, S Wallace 444 (-1869). 

, 

, 

• 

• 
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ion was delivered hy Chief Justice Chase, who, after a most 
elaborate review of the Coinage and Currency Acts, arrived 
<1t the cOllc1us~oll that express contracts to pay coin dollars 
can only be 'sat.isfied by t.he payment of coin dollars, and that 
they are not IIdebts" wbich may be satisfied by the tender 
of United Stat~ notes. Justices Swayne and Davis concurred 
in separate opiniolls because of the lang\tag(~ of the contracts. 
Mr. Justice Miller dissented. 

A similar res'alt was readted ill the cases of Blllk,. \p. 

Iforwitz' and Oi·OIl.fOlI v. KlillPlolI.2 Mr. Justice Miller again 
dissented: lte had no doubt that it was intended by the Acts 
of Congress to make the notes of the United States a legal 
tender for all private debts due, or wbicb might become due, 
on contracts tbell in existence, without regard to tIle intent 
of tIle parties 011 that point. 

In none of tltese cases was tlte Constitutionality of tlte 
Acts considered. That question arose ill the later case of 
Ifl'plml'll v. C;·iswold,:S argued by the same leading c01.1l1sel at 
great length and witlt masterly ability, and the fllrtller ques
tio11 was mooted wltether tIle Act of Congress itl relation to 
legal tenders applied to debts contracted before, as well as 
after enactment. In the case at bar, tIle contract itself ante
dated the Act of Congress. The opinion was delivered by 
Chief Justice Chase, and was concurred ill by Justices Nelson, 
Clifford, Grier and Field, and dissented from by Mr. Justice 
Miller for himself and Justices Swayne and Davis. After Tf.~

affinning tlle conclusions reached in BnJl1S011 v. Rodes and 
like cases, tIle Chief J tlstice said: 

'7 Walln~, 258 (1868). COlltracts payable in "gold amt slh-ef dolla"," 
or in IIspecie," cnn onl)' be "lis6ed by payment in coin. The Legal Tender Acts 
do not apply to tllem. Trebilcock v. Wilson, 12 Wallace, 687 (18i2). 

'S Wallace, 444 (1869). '5 Wa1lllce, 603 (1S6g) • 

• 

• 
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.. We do not think ourseh'cs at liberty, thercfore, to say that Con· 
gress did not intend to make the notes authorized by it n legal lender ill 
paymcnt of debb contracted before the paS-'i3ge of the Act. We nrc thus 
brought to the question whetber Congress ha.o.; power to lI1ake notes issued 

. under its authority a legal tender in paynumt of debts which, when COil' 

tracted, were payable by law in gold or sih'cr coin. . . . It bas not been 
maintained in argument, nor indeed would anyone, howe\'er slightly con· 
\'crsant with Constitutional law, think of maintaining that there is in the 
Constitution any express grant of legislath'e power to make any descrip· 
tion of credit currency a legal tendcr in pa),ment of debts. \Vc must in· 

• 

quire, then, whether this can be done in tile exercise of an implied 
power ... 

He then considered the language of Chief Justice Mar~ 
shall in the case of l1f(;Cul/och v. Slale of Jl{ClIJ,lltlu{, as estab
lishing a rule for determiuing whether a legislative ellactment 
can be supported as au exercise of implied power, and after 
quoting tbe words: "Let Ihe md be kgili1llall', lei il be wil/llil 

Ihe scope 0/ /hc C()/l.SII~lIlioll, aud all meallS which arc aPl"'~ 
priak, which an' Pllllil/y adapletl 10 Ihal clld, whicll are 1101 

prohibiled, bUI Cfmsislml wilh 'he spti-il alld le/ler 0/ Ihe Gm
slilillioll, are COlls/illlljollal," arrived at the cOllc1usiotl that it 
must be taken as finally settled, so far as judicial decision 
could settle anything, that tIte words all laws 'necessary aHd 
proper' for carrying iuto execution powers expressly granted 
or vested, bave ill the Constitution a seuse equivalent to that 
of the words, "Laws, 1101 aosolule(;' IlCcessarJ' ti/(ll'(!d~ bill app,.~ 
,rlatc, platil(i' adapled 10 COlls/illiliollal alld legillillalr. l'IIds,· 

... "~" 

laws 1101 prohibited Dill collsislt'lll witk Ihe /eller aitd" S/;I~~·/~ of 
Ihe Comlillllioll,' laws ,.ea/~J' mlatlalt'd 10 rjJ{'cl oijecls C11lrllsled 
10 Ihe Gover/mlt'lll,n The question then resolved itself into 
this: "Is the clause which makes United States notes a legal 
tender for debts contracted prior to its enactment, a law of tbe 
description stated iu the nlle? It The answer be did not COll-



, 
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sidc:r doubtful. '1'11e argument proved too much. It carried 
the doctrine of implied powers very far beyond any extent 
bithe:rto gh'cn to it. It asserted that whatever in any degree 
promoted an end within the scope of a general power, whether 
ill the correct sense of the worcl "appropriate" or 110t, might 
be done in the exercise of an implied powel', Irhis proposition, 
be iusisted, could not be maintained. In reply to the argu
ment tllat this was a question for Congress to determine, he 
answered tbat the. admission of a lcgislath'e power Lo determine 
finally what powers bave a described relation as means to the 
execution of other powers plainly granted, and then to exer
cise absolutely and without liability to question, iu cases in
\'oh'ing privatc rights, the powers thus determined to h:\\'e 
this relation, would completely change the nature of Amcrican 
govcrnment . 

.. It woultl com'crt the gO\'cnuncnt which the 1)(,'01>1<.' ordnim.'tl ns n 
go\'cnnncnt of limi\f.:d I)()Wcrs. into n g(l\'crnmcllt (If unlimited p()wcrs. 
It \\'oultl confuse the boundnrit:!; which ~J>:lrntc thc HX(''Cllth'c nlld Judicilll 
from the I.«.'SisJoti\·c BUlhority, It would oblit<:rntc C\'e~' criterion whid, 
this Court, spC!aking through the \'cucrntetl Chief Justice in the case 
ntrencly cited. established for the dcterminntioll of the (lUclition whether 
Icgisl:lth'c ntts nrc Constitutic.nnl or unconstilutionnl. 'tt 

And by a most elaborate course of reasoning .he held 
tlmt although the Legislature had ullrestrictccl choice n1l1cmg 
means appropriate, yet 110 power could be derived by iailplica
lioll from any eXl>ress power to enact laws as means for carry
ing it into cxecution, 1I111ess such laws sllou1<1 come within the 

•• 

description of Marshall, and that thr. mnking of notes or bills 
of credit :L legnl tender in payment of pre-existing debts, W.iS 

not a mcans appropriate or plainly adapted, or really calcn
iated t.o carry into effect any express power vested in COIl
gress; that it wus inconsistent with the spirit of the COl1sti-

• 
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tlltioll, and was in effect probibited by the Constitution. 
Therefore, the Legal Tender Acts, so f.u as they applied to 
debts cOlltractcd before their pass:lge, were unconstitutional and 
,unwarrantcd, 

In his disscnting opinion, Mr. Justice Miiler dh'ided the 
pro",isions of tlle Constitution relating to tbe function of leg
islation, into those which conferrc(l lcgislalh'e powers (m Con
gress i those which prohibited the exercise of Icgistath'e powers 
by Congress; amI those wbich· probibited the 8t .. 1te5 from ex
ercising certain legislative po\\'e~ ... , He subdivided the first 
into positive ami auxiliary powers, or, as more ly 
called, the eXl)rcss and the implied powers. As instances of 
the former class, he cited the power to borro\\' money. to raise 
and support armics~ to coin money, and to regulate the \'alnc 
thereof. The implied or auxiliary powers be contended, were 
fouudc(l largely on the general provision which closed the 
enumeration of powers granted ill express terms, by the dec· 
larntiou that Congress should 11:\\'e power alliO to make all 

. laws tbat would be ncccss,try amI l>ropcr for carrying into 
execution the foregoing powers, and all other l)()wers \'cstcd 
by the Constitution in the Go\'ennncnt uf the United Slales, 
or ill any department or '.lOicer tbereof. He llOilltoo out that 
although the Constitution prohibited nny State from coining 
money, emitting bills of credit, or uHlkiug ~Ulything else but 
golt\ and sih'er coin n payment of debts. yet no snch prohi. 
bitioll was placed lipan the power of Congress on this sub
ject, white 01\ the contrnry, Congress was expressly anthori1.cd 
to coin mouey and to regulate t11e value tbcrcoft and of all 
foreign coin, and to punish the counterfeiting of such coin, and 
of tlte securities of the UnitC':(\ States. He insisted tbat this 
hlttcr clause, when (''\irly construed, conferred the power to 
make the securities of the United States a legal tender in 

, 
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payment of debts. In considering the scope of the words 
II neccss.'1.ry and l)rol)Crt he declared that the necessity nec(l 
not be absolute, nor need the nditptation of the means to the 
end bc unqnestioned. On tbe contrary, as Chief Justice Mar· 
shall bad said, "a thing may be uc<:c5.")ary, \~cry necessary, 
absolutely or indispensably necessary." and tbat the word, 
like ,,11 otlum;, \\,.15 \'lewcd in varions senses, nmi in its con· 
stnlclioll, tlte subject, contc:xt t a.nd the iutention of tbc persons 
using thein, were all to be takcn into vic\\', 

He then l)()iutcd out that the power to (lcclarc war, to 
suppress insurrection, to raise and support nnnies, to pro\'ide 
and maintain n 11:l\')\ to borrow money on t1!(~ credit of the 
United States, to l).'1.Y the debts of the Union, and to IUo\'ide 
for the mon defence and gcncrnl welfare, were all express 
powers distinctly and specifically granted in sep.'wate clauses 
of tbe Constitution, amI that when Congress was l'ntlcd on tu 
de\'ise some lIew means of borrowing money on the cfcclit of 
the United States for the purpose of meeting tbe IlCril inci
dent to n state of ch'n war thnt tbe Legal #rcndcr Acts fll1'~ 

nisbcd instantly n menus of Ilaying the soldiers in tbe 
field, and of filling the «'ffers of tlte commissary and quartet"· 
master; that they further fUnlisltcct a mr..-dimn for the payment 
of prh'atc debts as wen as public, at a time wben gold was 
being rapidly \\;tbdrnwll from circulation, and the State bank 
currency was becoming \\,ortbl(:55; tbat they fUl'Ilishcd tlle 
means to the capitalist of buying die bonds of the Go\'cru
Uleut, tbnt they stinmlntctt . trade, rcvivctt the drooping ener
gies of tbe country, and restored confidence to the public 
mind, He therefore rcncbc(l the condllsion tbat not only 
did the necessity ill tlte Constitutional sense of ttle term 
exist, but that the meaus adopted bore to t1le a 
proper and Constitutional rc:latioll. He also held that wl1cre 

• 
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there wns a cboic'e of menns, the sclcttion rested with Con
gc-css, ane1 not witb the Court, and thnt if the Act to be con
sidered was in au!.' sense essentinl to the execution of an nc--
knowledged power, the degree (If that necessity wa." for the 
Legislature, and not for the Canrt to determine. He there
fore expressed the opinion that Congress had acted within 
tbe scope of its nuthol'ity, and that he must hoM the l;\w 
to be Constitutional, amI dissent from the opinion of tha: ma
jority of the Court. In this conclusion Mr, Justice Swayne 
nnd Mr. Justice D:wis concurred. Several other cases, in one 
of which Mr. Benjamin R. Curtis appeared as COUll1:d, d(:
pending upon the same question, were ruled in the manner 
indicated by the judgment of tbe majority of tbe Court. I 

The utmost exciLcment pre\~ai1cc:l in the public mineI im
mediately after tile anuounccment of the decision, and it was 
not long before it 'became generally understood tllat an effort 
would be lunde to secnre n reconsideration of the judgment.: 

I nrod~ric:k·. nICer. f<. llaJ;fAW, S "'oUare, 631 (1S6c)}; Willant ". Tn)'loc, SWill. 
Ii\~. SS7 (ISUg). ~ obo Tbopap:wnt \', RiSCIt5, 5 W"lhlCt', 66; (1566). 

1.\ c:b:lrg~ bu ~n uUlIle Ullli th~ SUl'lelU~ COllrt \Ul$ !mckc:d rQr tbe purpolI(!, 
bllt CICAltiltiJlUGh Q( 3 rew llilmillc rileU and .la!tll .ho~ It to be: wilbout rllU1Illation. 
CX(.'(!pl 'tJ) rill' A. politiCAl pn:jlldlc:c AQII disMtbrac:lion with the final reslllt mil)' unlle 
tl.'l tbe c\icletlCt:. The cbarge is bared upon the colllmon rallnc)': J!;1J1 11«, 
trJftJ /J1'(//l/~r "Dr. 

The CAlM: ",r lI~pblim ", OriJwo1d bnd II«Q AIb'llcll ror tbt first tlm~ At thl! J)c. 

lenll or 1867 by 1,ri\'i\le COIIQkl. SIlI)Ml()ui!II11)', Mr. SlAlI'ICI')·. Uum AUor. 
1l(:)"O;mc:ml or the Unitecl SlAtc:s. SUmtest!lIg the ~rlmt Imblie in,pol't:uu:c or Un: 
qudllon, RCUn:d It rCNlrgnm~nt. amI Uae OWl!1l Argued ill 1S6S by Mr. IL R. 
Curtl_. l\tr. U\'AN AmI lItl'r. l"ottu. I'our ollier ht\'uhill$; IIlm.illar qltCllltions 
Well'\'! 81so hemnl. While: Ule quesL!on WIUI Alm undccld~, anti ten monU .. berore tile: 
tltcisio" announC'C!cl. COJlgltu hlltt pMlIC:d an Act on lbe: 10lb of April. 1569, to 
t3kt: effect .,,, lbe fil'$t 1\Iondll)' or the rollowing Decenlber, AuUlori~ng Ult nppoillt. 
"1m' of AD aut..liUOM\ JlIi\i~ or the: Supnmu! Court, I\Ult 1\\ tbe Mine Ume tbe Act or 
2ld July, 1866, R(lucillg tbe number of JU~li~. from nine (0 lIi)l by not 
lilling \'AC4I1cil:!! U tlu~y shoulll occur, Will repeoled. At thili lime the dCllllb. or 

CAtron Illul WR)'lIe bad n:.Jufi'tt the numbc:r of Auocintc:s to 1Ie\'CIl. The 
29 
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An Act of Congress l1ad been passed on the loth of 
April, 1869, to tak~ etTect on the first :Monday of the suc
ceeding December, anthori1.ing the appointment of an addi~ 

tiona1 Justice of the Supreme Court. A \'acancy also existed 
tbrough the resignation of Mr. Justice Grier. The decision in 

clTC'Ct or tbe ,\cl of IS~ \\'/I~ to mnke the Court COllllil'l or n Chier jUlltice IIml eight 
.\~lCialt'll. (..III the 15th lic:ccmh-:r, 1869, tW() \\ttks nncr UIC IIC\\' IlIw wellt illto 
dT"'i:t fillil IIciI,ly two lIIonUI5 befon: the cll:cillioll in 11«:1'11111'11 :', (,m\\,ot.l wnll nn
nl.1l1l1~I, :.'tlr, jlllltiC!1: Grier n:lIi~lIctl. hill rClIiglllllion to loke d1"II.'Cl in lhe: fullowing 
l:chrmu)', :.'tIr, Stnnlult \\'01." Ct1l11111i!t.lliOIiCtI It..~ his 1I1IC:~'C!IS()r 011 the :mh of Ih-c:eU\· 

• 

her, ,Sf,,? hilt .Uttl (our dnYlI nncrn'/ln1.~ Sc\'cn,t illl.:fI'cc:tunl cfl'orlll Wen: 1111111", to 

lin hill 111;1~'t". Iml lh", lIomillllliollll (ailell of Ctmlinllnlioll. 011 thc ilia l:ehnuuy, 15;0, 
the .lC'Cillioll \\'/111 nl\lIo\lIl~I, Rllll nl Ulil lime:, thC!l'Cf.m:. there wc:re l wu existing 
\'nc::md~. in the COllrt. tlllt ,mtler the Act of 1S6c}, the (lther through the n'lignnl\oll 
of Mr. Ju~li~ Grier. 0" 1M tv:". lillY lI.f lilt Jr";si"N ith 1:c:!Jruuy, 18;0' ·till: IlRIIICS 

of J()!I«Jlh 1'. nrllllley IUlil Willintn Strong wcre fl(!lIlto lhe Scnnte ill Ulnt or;ler wiUJOlIl 
1I1lCCifyln.: to whiell \,nCllllcy dther WM tG 1M: RMis;nCtI. It ill l'fcl)()l'tcmU!I to 1t..'l'ICrl 

t":lt before the .ledJioll of lhe Co>urt wn.!1 nn hour oM Itml i15 efl'edll collid he COli· 
sic1eml. l'rahlc:nt Grllllt hnd mntllmt Ii \\'Il1l·digcsh':11 1,lnn. with cnrefully sc1c:c:ted 

inllitnnucmtll, to necoml,lillh R rC\'cN:,l of It IIQ\ClIUI jllliJ;lIlcut-:m (:\'cnl lInbennl of 
Im,1 ulIl",rnllc:lc:d nt Ulnl limc: ,-by IillinJ( \'''C:ollldes erentc:.1 montlu, befon: lhe deci· 
sion wnll kIlOWII. 1111.1 which \\"Ou!,l lu\\'c 1)(:(:11 fillcd by olhen! lIlnn those fi~lllny 

chO!\t:n 11:111 nol tllmth nll.1 tli","g~mc"l bc:l\n:CIt tbe Sc:1\1lh': nllli lhe l'n>j\itlclil de. 
I,ri\,td till: lriller of hi" originnl clll'Jic:e. 

All t(l the: well·known \;c\\'~ of j\llls:e Strong, who hnll ~II l.iIlCOhl'fI c:hoic:c for 
CIlI!.'! JlIlltiN". RIIlI who b".1 .tl:dlll:tt Ute CASCI of Sbollenberger t', llrillloll, S2 l'n. 

St.. 9. in 1866, IIl1stAinins: UI\! le~1l1 tcntler (ClIltln:1I of lne AC'tll of COlIgrC.'!I.ll, it ill 
to be: I"CIIIl&rktd Uuallhe tIInjorily of th~ JlI\I~~ of Ule Supreme C"urlll of finc,," Sl3tCtI 
in tbe Urden IUlll Inonoullcc.l lIimilmr \icwJ', nil 11 ill only two StlltelJ-!l:cw jcrliCy nllil 

Kelltllek~'-hnli finnt dedli!)". hCCII n:\IIIc:rro lI.h·cnIC! to the ,-nUdily of the lq;nl 
tcllt\t:r Ilrtl\"illiOll1l or tbe ACU, :.'tlnrtin t'. llnrtill, :0 ~. J. Hq •• 4:11 (ISia); Gri5wold t'. 

Ilc:pbllnl, 2 1)1I\'nll, (Ky.) 20 (I86S). The StAte llc:c:illio"" nffintlillg the power wen: 
George t'. COIlc:a:,l, 45 N. If .. 43-t {186.tl; CArpenter f~ tlnllk, 39 Vt.,46 (18661; I~x 
Co, ", I'nc:ilic Mill .. 14 Allen ( ) JSc) (156;); lltl!"C)polilali nnnk to. VAil J>yc:k, 2; 
N. y,. 400 (1~3); l.egal Tcmdr.r CRlIC!lI, S2 l'n. St, 9 (1866); Thnyer t', lIc:tlJ;c:3, 23 

Inl1., 14' (186,,); VAn U\IJIC:II t', KllIIOll!le, IllSh:h., 303 (ISti5); Ilrcitenbnc:b t'. Turner, 
IS Wis., '40 (.S6.I): O'Neil t', llcK!:",n, I S. Co I"i (1S6c}); WIllII t' •• \llillOn, .. lJeillkell 
lTc:nll,) 385 (,S11); t', ne\\"ey. ,63I1nn., 136 (1870); Hilltmgcr t', l1IIlcs,. 18 10W3, 
17~ (1136.;) i RhMIc.-1I1mrgcr f'. ltcl.)lllliel, Jg )10., 138 (tS66); Verge'tt. GiI)()lIcy. Ibid., 
458 (.566); Cox ". SHlilb, 1 Nc:\'. 16& (.86S): J,lck t'. I:nulkll(.+r, 25 Cnl., .to.! (186.t). 

, 
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IIt'pIJllrtl v. Gn:(,i/()!tl had been pronounced upon the 7th of 
February, 1870. On the same clay the names of :\lr. Bmdley 
and llr. Strong were scnt to the Scnate. On the 14th of 
March of that ycar Mr. Justice Strong becamc a member of 
the Court, having becn commissioned on the 18th of Febru-
ary, and on the 21st of March Mr. Justice Bradley \\'as also 
commissioned. Shortly after this a motion was made by the 
Attorney-General of the Uniti:.:! States, that two cases, those 
of La/Hallls v. Ullitcd Siales, and IJclJ/lJlli~1{ \', Ullitcd Sta/('s, 
brought by appeal from t.he Court of Claims, should be set 
down for ~lrgmllellt, and that the legal tender question might 
be reconsidered. These cases were subsequently withdrawn 
fmm the record, but the question again arose in I(/lo.t' v. La 
and l'tu'l .. cl' v. Dfli..'is, I and the whole question was agaiu 
opened for the consideration of the Court, and argued with 
the utmost elaboration. 'rIte fonner decision in Ift-pIJllrll v. 
Cn:m!(}/d was distinctly o\'ermlcd, and it \\'as held that the 
Legal 'rcnder Acts were Constitutional ancI \'alid, both as to 
contracts made before and since their passage. The opinion 
of the Court was delh'ered by :Mr. Justice Strong, who pointed 
out that if tllC Acts were held to be invalid as applicable to 
debts incurred 01' transactions wbich bad taken p!ace since 
their enactment, the decision would cause ttlroughollt the 
country great business derangement, widc-~" "~ad distress, and 
the rankest injustice, Debts which had hee;. contracted since 
February 25th, 1862, constituted by far the greatest portion of 
the existing indebtedness of the country; they bad been con
tracted in view of t1le Acts of Congress declaring Treasury 
notes n legal tender, and, in reliance upon that declaration, 
mcn had bottgllt and sold, borrowed and lent, and assumed 
every variety of obligations, contemplating that payment migl1t 

'1:1 Wnllllce, 457 (18iO). 
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be made with such notes, If by the decision it was estab. 
lishecl that these debts and obligations could be discharged 
0111y by gold coin; if, contrary to the expectations of all p~r
tics to tlles(! contracts, legal tender notes were rendered value
less, the Govcnl111ent won1d at once become an iustrumcnt of 
the grossest injustice, and all debtors would be loaded with an 
obligation which it was lle\'er contemplated they should as
sume; a large percentage would be added to e\'cry deht, and 
such must become the demand for gold to satisfy contracts, 
that ruinous sacrifices, general distress and ballkrulltcy might 
be expcctecl. 

.. The conseq\1ences of which we have spoken. serious as the>· nrc. 
must be c~l)('''dcd if there is a dear incolllpatibility between the Constitu
tion and thc I~gal Tender Acts: but we are unwilling to l)rccipitnte them 
uJlon the cO\1ntry t1ll1e5.'\ such an incompatihility l)lainly nppears, A 
decent respect for a co-orc1inate branch of the Go\'ernmcnt de man us that 
the Judicinr~' should presume, ulltil the contrary is clearly shown. that 
Uu!rc h:\s been no transgression of powcr by Congress- all the members 
of which nct under the obligation of nn oath of fidelity to tbe Constitu
tion," 

He then entered upon a 1110St elaborate investigation of 
the nature and extent of tIle powers conferred by tbe Consti
tutioll upon Congress, keeping in view the objects for which 
those powers were grallted, and deduced, as a necessary infer
ence from the war po\\'er5~ the conclusion that the pro\ision 
which made Treasury notes a legal t.ender for the payment of 
all debts, other than those expressly excepted, was not au in
appropriate meaus for carrying iuto execution the legitimate 

, 

powers of the Government, nor was it forbiddell by the letter 
or spitit of the C01lstitution, He said: 

Ie In so holding, we overrule so tUuCll of what was decided in Hep· 
oUI'1I \', Griswold as ruled the acts unwarranted by the Constitution so 
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rhr as they apply to contracts made beforc their '.!nactment. 'rhat cas<c: 
was decided by a didd ... -d Court. and by ii C<mrt hn\'ing n I,,~s nmuher 
of Jmlges than the law then in existence !lro\'idcd this Court shall 
have 'rlu.'SC cases have been beard before :\ full Court, nnd they h:we 
reech'ell our most careful consideration. 'fhe <i\t(.'.l;lions hwolvctl arc Con
stitutional qUCl)tions of the most vital importallc."C to the GO\'crlUllClIl :md 
to the: public at large. We ba\.·c Ut.'cn in the habit of treating cases in
\,oh'ing n consideration of Constitutional power differently from those 
which conccm merely prh'ate rights. We nrc not accustomed, to bear 
thel11 in the absence of a full Court, if it can be :\\·oidcd. H\'cll in cases 

, 

i!"'oh'ing only prh'ate rights, if cominccd we had made a mistake. we 
would hear another argument and COrT'_"Ct our error, and it is no unpn." 
cedentcd thing in Courts of last resort, both in this country aud England, 
to o\'crntle decisions pre"iollsly made. We ab'TeC this should not he done 
inconsiderately. but ill n case of such far·reaching co1\scqucnces :\s thl! 
present. thoroughly convincc(1 as wc arc thnt Congress has not tmns
gre~ ;ctl ito; powers, we rcg:ml it our duty so to decide nnd both 
these judgments." 

A 1110st vigorous concurring opinion was read by :Mr. 
Justice Bradley, in which lie stated that he regarded the ques
tion of power as so important to the stability of the GO\'crn
lllent, that l1e could 110t acquiesce ill tbe decision of IJrplmrll 
v. Griswold. 

II I cannot consent," said be. II that the GO\'cmmcnt ~l,o\lld he <l~ 
prh'cd of onc of its just powers by n decision mnde at the timc and under 
the circumstance!> ill which that decision was mnde. On a question re
lating to the l)Owcr of thc Go\'cnum:nt where I am {l\!rfcclly s:llisfic:d that 
it has thc power, I can ne\'cr consent to abide by n decisioll denying it. 
untcs.'i made with reasonahle unanimit)·, nt.J.1 ncquk'SCC<l in by the coun
try. Where the decision is recent, and is .,nl)· made by a bnre majority 
of the Court, and during a time of public excitement on the subject. 
when the question has Inrgely entered into the lloliticnl di~lIs.o;ions of the 
day, I consider it our right and duty to l'iubj,.'ct it to :l further cxnmina· 
tion, if n mojority of the Court nre dis.<mlisfied with the fonner decision • 
.-\ml in this case, with all deference and for tbe fomlC:r j\\(\gulent 
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of the Court, I :un so fully COIl\'iuced th:.t it w!!.. .. erroneous aml prejudi
cial to the rights. illtcn .. -sts and s,'lfcty of the Gcncmt Go\,cntment that I 
for one h:l\'c no hesit.'\tion in l"C\'iewing all<l o\'cmding it. It slloutd be 
remembered that this Court at the ,'cry tent1 in which, nml wiUlin a few 
wccks after the (h.'cision iu /It;(.III1'1I \', Griw'o/d was dcli\'crcU, wilen the 
\':'Cllllcics 011 the bench were filled. dctennilled to henr the Clucstion re
argued, 'rhis fact must necessarily ha\'c batt the effect of apprising the 
(~o\lnlry that the: decision was not fully acquiesce!1 in, ami of ol)\'inting 
any injurious COll$C<}UCI1c\'""'S to the busincs.<; of the country by its rc\'crs,,\''' 

• 

Cbief Justice Chase pronounced a lUost ehlboratc dissent-
ing opinion, in which be again traversed the ground co\'crcd 
by his opinion in iit'PhllrJI \', Gris-•. ooitl, and insisted thnt the 
error of the minority Judges in that case was in urging as a 
justification of legal tenders considerations pertincnt to the 
issue of United States notes . 

.. The reat qucstion," 5.'1id he, .. is, was the making (trerumry notes) 
a legal tcmler n n~ry menus to the c"ecution of the llOwer to hor
row money, If the llotct; would circulate as well without us with this 
quality, it is idle to tlr~ the ple."l of such nco.'So'iity: hut the circulation 
of t11\'! notes was amply provided for by making them rccei\'able for all 
National ta"cs. an dues to the United States, nll(l aU loans, This W:l.'i 

• 
the pro\'ision relied upon for the (ltuposc by tho Secretary (of the Tre3S~ 
ur),) wben the Bill wa .. first prepared. and bis reRections since ha\'e con
"illc\''Cl him that it was Nobody could pay n L'1". or nnydebt, 
or bu)' n bond witbout using these notes, As tbe notes, not being inune
diately redeemable, wouM Ull<loubtedly be ellcnpcr than coin, thcy would 
be preferred by (lcbtors and purchnsc~ They \\'oul(1 thus, by the uni· 
versal lnw of trade, pallS into general circulation. As long us thcy were 
maintained b), the GO\'enlment at or near 111e p:lr ,'aluc of specie, they 
would be accepted in payment of nil dues, private ao; well n... public, 
, • , Now does making the notes a legnl 1emler incl'C:l.<;C their ,'nlue? It 
is 5:1id that it docs. by g,,-ing tbent n new usc, The best political econo
mists 5:1)' tbnt it does not. Wben tbe Go\'cnllnent compels tbe people to 
fCI."eh'e its notes, it "ittunlly di.'Clnres tll1lt it does not expect them to be 
recei\'ed without compulsion, It practicntly il<;clf illlIDh·ent, 



, 
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This certainly docs nol improve the ,'nttle of its notes. It is nn clement 
of depreciation. . . . We 11:l\'C no hl'Sitn~ion. therefore. ill dt'Claring 
our cotWiClion thnl the making of these notcs a icgnl tender was nol n 
IICt'essnry or proper menns to the carrying on of the war, or to the excr
ci!>c of any express power of the Go\'cnllllcnt." 

He insisted furthcr thnt t1le law ,'iolated an express pro
,'ision of the Constitution, and the: spirit, if not the letter, of 
the whole instrument; that, imlsmucb as the Fifth Amend-

• 

1l1eut provided that 110 person should be deprh'cd of lifc~ lib· 
erty or property without comp<:l1sntion or dne proccss of law, 
the Acts, by operating directly upon the relations of debtor 
and creditor, violated that fundamental principle of all just 
legislation, that the Legislature sllould not take the propc2ty 
of A and gh'c it to B. "It says that B, who has purchased a 
farm of A, for a certain price, may keep tIle fiU'll1 without 
p'lyillg for it, if he will only tender certain notes which may 
bear some proportion to the price, or be e\'ell worthless. 
It seems to us that this is a manifest \'iolation of this clause 
of the Constitution." He also insisted that the acts impaired 
the obligation of contracts, and closed his opinion with tltese 
words: 

.. The present mnjority of the Court sn~' tlmt legal tender notes 
«h~,·c become the unh·ers.'ll measure of ,'ahlcs,' nm! they hold thnt the 
legislation of Congress ~tlbslituting such measure... for coin by making 
the noll'S n lcgnl tender in payment, is wnrrnnted b)' the Constitution. 
Rut if the plnin sense of word!!, if the contcmpornnco\1); cl<qmsitioll of p3rtics. 
if common consent in understanding. if the opinions of Courts ,,,,nil any
thing in detemlilling the meaning of lhe COll!;litution. it sccms impossible 
to (lou1>t that tlte power to toin money is n power to establish n unifonn 

stnndnrd of ,'niue, nmi tlt3l no other power to cstnhlish such n standard 
by making notes n legal Lemler is conferred upon Congl'c~<; by tbe Con
stitution. It 
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Mr. Justice Clifford, ill his dissenting opiuioll, entered 
into a 1110St elaborate examination of the meaning of the 
worc} "money" in the Constitntional sense, and reviewed all 
tlle Coinage Acts ill detail, entering most exhaustivel.r into 
a consideration of economic and financial views, and citing 
from the writings of famolls publicists, both domestic alld 
foreign. 

:\Ir. Justice Field also dissented in au able opiuion, 
asserting that it was plain that the policy of maintaining a 
fixed and uniform standard could not be carried Ollt. and that 
a fixed and uniform 111etallic standard of ,'alne throughout 
the United States could not be maintained so long as any 
other standard was adopted which of itself had 110 intrinsic 
valne and was forevei' fluctuating and uncertaiu. He admit
ted that the measure, the validity of which was called in 
question, was passed in the midst of a gigantic rebellion, 
whell even the bm,'csl heart sometimes doubted the safety of 
the Republic, and that the patriotic men who adopted it did 
so under the conviction that it would increase the ability of 
the GovenUllCllt to obtain futlcts and supplies, and thus ad
vance the National cause: but l1e dec1arod tbat, sitting as a 
judicial officer, and bound to compare c\'ery law enacted by 
Congress with the greater law enacted by the pcople, and 
being unable to reconcile the measure ill question with that 
fundamental law, he could 110t hesitate to pronounce it, in 

. his judgDlent, ullconstitutional and void. 

It In the disc:u5.<;ioJls which b<l\'c nttende<l this subject of legal ten-
der." said be. .. there b~s been at times wbat seemed to me to be: n 
co\'ert intimlltion tbat opposition to the measure in question WllS the 

of n spirit not altogether fa\'omble to tbe cause in tIle interest 
of which that measure ,,'as adopted, All such intimations I repel with 
aU the energy I can exprc;.'ss. I do not yield to tmy one in honoring 

• 
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and r~\'cn:ncing the noble ;\11(1 patriotic: men who were: in the coundls 
of the Xation during the: terrible str\lg~lc WiUl the Rchd lion , To them 
belong the bFfcatcst of all gl')ries in OUi' history.- that uf h:\\'ill~ Sowed 
the Union, :lI1d that of luwing cm:lIldpat\.'\1 n rac.'C. Fur llK'S\: results 
they will be remembered and !tonoretl so long 3.... the English l:luguage 
is spoken or read among men. But I do not admit that a blind ap' 
pro\'a( of c\'cry measure which they may ha\'c thought (.'S..'iCntial to put 
down the Rebellion is am' c\'idcncc of Im'alt ... to the countr\'. 'fhc onl\" .. . .. .. . 
loyalty which I can admit co.llsists in obedience to the Constitution and 
laws made in llUrsuance of it. It is only by ohedience that aiT("Ctinn :lml 
rcwrcnc:c can be shown to :l superior h:l\"ing n right to (:olllln:md. So 

thought our f.,rt'cat Master when be said to his disdplt::s: . If >'C lo\'e me. 
keep my commandments.' .. I • 

\Ve have dwelt at length UpOll the features of this great 
judicial debate, not only because of its intrinsic interest and 
the fl1mlamclltal cbaracter of the question in \'oh'cd , but be
canse it displays in the most cotl\'ineing manner the talents 
of the great jurists who participated in it, and "indicates their 
title to be regarded as among the ablest of the many tlistin
gnished men who ha\'e illustrated our national jurisprudence. 

Another question of profound and lasting importance, 
im'olving the construction of dIe Thirteenth, Fourteenth and 
Fifteentb Amendments, arose in the famous Slt1I(t;hlt'r f!t)U.~t· 

Cases.' They grew out of an Act of tht· Legislature of Louisi
ana, passed since she batl been recognized as a State of the 
Union, after the close of tbe Ch'il \Var. The Sl:mghter 
Honse Company was a corporation created by ~tatl1te. pos
sessing the exclusive privilege of establishing amI maintain-

• 
iug stock-y·a.rds and lamling·places and slaughter-houses for 
the city of New Orleans, in wbicb all stock 111ust be landed, 

1 See olso D«lOly f', Smilb, I) Wnnnce.604 (1571). llr. JUll\iec l:it1ll'$ i1itl...;cnting 
opinion in Bigler 1'. Wllllc:r. I" """Unce. 297 ,I57'}' Rnilro.1.1 Co, :', lo\m~n. IS 
Wollllee. 195 ('S7l). t 16 \,""tlnCt'. 36 (ISi='. 
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and all animals intended for food mnst be slaughtered. Reg
ulations for the: maintenance of the slaughter house were 

• 

fully and <:omplctcly detailed, and t1l1! corporation was re-
quired to proddc all the c011\'enicllce5 nccess:try for that pur
pose, and restrictions upon the price charged therefor were 
stated. The butchers of the city considered this monopoly 
an invasion of their personal rights, particularly under the 
Amcnclments, and brought suit to restrain t11e exercise of 
this authority by the Slaughter House Company. 'rhe case 
finally rcached the Supreme Conrt of the Unit~l States, amI 
was twice argued. by ~Ir. john A. Campbell, formerly an As
sociate justice of the Supfl~me Court, in a manner which ex
cited the utmost admiration for the extraordinary ability, 
teaming, ingenuity and eloquence displayed. On the other 
side appeared Senator Carpenter, of \Visconsin. The opinion 
of the Court was delh'ered by :\Ir. justice :'.1;11cr, putting a 
much more limited interpretation upon the Amendments, and 
particularly the 'rhirtccnth, than had been expected. It was 
asserted that an examination of the history of th~ causes 
which led to the adoption of the Amendments !'howed that 
their main purpose was the freedom of the African race, the 
security and perpetuation of that fl'cci1om, and their protec
tion from the oppressions of tbe white men who llad. formerly 
held them in slavery, and that wllite the Thirteenth Amend
ment was intended primarily to abolish African slavery, it 
equally forbade Mexican JX!onagc or t11e Chinese Coolie trade. 
when they n1l10untOO to sla\'ery or involuntary scn'itudej that 
t1le use of tbe word H sen'itude" was intended to prc\'cnt all 
forms of involuntary sen'itude of whate\'er class or name; 

• 

that the first clause of the Fourteenth Amenclment \\'35 pri-
marily intenc1ed to confer citi7.(!11sbip on the Xcgro race, and 
secondly to give a definition of citi~ensl\il) of the Uuited 

• 
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St~~tes and citizenship of the State; that it rccngni;~ed .1 dis

tinction between them, and that the second clause prutected 

from the hostile legislation of the States the privilegcs and 

immunities of the citizens of the t·nitcd States, as distin

guished from the prh'ileges and immunities of the citizcns of 

the States. From this reasoning the conclusion was smlle
what l.Ulexpectcd. It was held that the law ill qnestion was 
a police regulation for the health :md comfort of the JWoplc 

entirely within the power of the Stale Legislatures. and unaf

fected dther by the Constitution of the tTnited Slates pre

,-iOllS to the adoption of the Amendments? or since. 

From this opinion ~Ir. Justice Field and ~Ir. Justice 
Bradley dissented in the most energetic terms, holding that 

the Amendments were intended for whites as well as blacks; 

that they confcrn!d upon all alike, if bom in the United St:ttes 
or uatur;:,)izcd, citi1.ensl1ip of tIle Ul1itc-<i ShliCS, making that 

the primary st.'1ttlS of citizensbip, and citizenship of the St:ttes 

only secondary, depending on mere residence; tbat the prid

legcs and immunities of citizens, whic11 States wcre furbidden 

to abridge, were not merely those arising out of the Constitu

tion itself, such as \'oting for Represelltath'cs, ctc., but all 

fundamental rights of persons or profJCrty usnally rcgardc<l as 
secured in all free countries, as e\"inced by the subsequent 

pro\'i~i"'n a~ainst depri\'ing any person of life, liherty or prop

erty without due process of law. or denying to :my person the 

equal protection of the laws; tlmt gst these prh'ileges 

and immunities was the right of labor, the pun;uit of happi

ness, ami following any of tbe ordinary employments or call

ings of life, subject to reasoua1:,lc regulations; tlmt the gront 

of a monopoly of one of these employments to a f.worcd few, 

to the exclusion of all the rest of the commtmih., was an -
:\bridgemcllt of the rights of t1le latter. and an ahuse of legis-

" 
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lath'c authority; amI that it was a mere pretence to call the 
law in question it police rcglliatioll, ns it \\':t~ well knowll to 
be one of those pcrnicious acts of fraud and oppression by 
whidl irresponsible lcgisl:ltllrcs robbec1 and plundered the 
Solltbcnt people at the close of dlc Ch'n \Var. 

~rhc dp.cision of the majority was se\'crc1y criticised, and 
in its dcf~ncc 1\11'. Justice Miller, who l)fOnoullcc<l the opinion, 
and who always referred to it in terms of pride, has said: I 

• 

.. Allhough lili" dcdsion did not meet the nppro\'nl of four out of 
nine of the Judges, Oil some points on which it rested, yet puhlic :;('lIli· 

IIIent, os found in thc Prcs.'!, nnd in the ulli\'crg.'\l ncquk'5CCucc \\'ith \\'bich 
it was n.'Cc:i\'cd, nCCf!l'tcd it with grcat lInnllilllity, nllli UlthOllgh there wcre 
illtilll:1tiolls that in the Icgislnti\'c br'nllchc:; of the Go\'cnllllenl the opinion 
would be rC\'icwcd and critidst-d unf:wombly, yet no snch thing has oc· 
cum:d in the fifieen yc.-:al'l> which hn\'c elapsed since ~l wns dclh'ercd. and 
while: thc (lul.-slian of thc collstnaction of these ;\mcmimclltl'. nnd particu. 
larly the l:onrtccn~h. hn:. often been b(~fmc the Supreme Court of the 
United States. lie nlh:II1Jlt to o\'crmlc or dil;rcgar(l this clcmclItar)' decision 
of tht em,oct nf the three: new C(;·,,,titutionnl AmcmhncnL .. uJlon the :eln· 
tiulls of ahC!' State Go\'cmmcnts, tl' :lI: I:(.'(lcrnl Go\'crnmcnt has been made j 
and it may be collsiderc:d 110\\,,' dtlcd that, with the exception of t1\e: 
5I)CCific Ilr()\'is,iolls in them for the protection'of the personnl right .. of the 
c:iti1,cIlS and J)(.'OJ>lc of the Uuitl'(l States, aml the nl.'l'C~"i:nj· restrictions 
upon the S!.\tcs for thnt purpose, with the addition of the llO\\'CI'S of tbe 
GCllcrnl GO\'Cnnllcnt to enforce tbose pW\'isions, no substantinl chnnge 
bali ll!.'t:n mndc. The nC«~ility of the grent po\\'CI'S cOIlCt.'(lcd by the COil
stitution originally to tbe l:e.:lernl GO\'ermllc.'flt, tmel the cqunl nc:cl.-s.o;ity 
of the :mtonomy of the Stntc~, nnd tlu:ir 11O\\'cr to regulate their dOllll'Slic 
nifnirs, rClI1nin nl> tbt'! great fc:nturcs of our complex. (onn of go\'C~nllllcnt." 

The decision staude; as.a bulwark of State authority, tl1C 

I Sn! AddrH.!l t1tlh'~rctI l,dQI'e tbe Alumlli or the l ... ~'.\' Dc;'l.1ttUII:Ut or lUichiJ,:llII 
on UlI: .. S1l11rtUIt' COllrt :-o( UIC t!nitl:ll o;l.4t(,,," at the Semi·Ctntcmllil11 Cclt'limtioll 
of lhe: 1!l1i\'c:r~:: ~'. Jtl~" ',(l" I~;, 
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most important and substautial of those erected since the days 
of Taney,l 

Dnring the period of the decisions which ha\'e been re
dewed in this chapter, sc\'cral c11anges took place upon the 
bench, which it is proper to notice. \Villiam Strong of 
Pennsylvania, was commissioned as an Associate Justice upon 
thc 18th of February, ISiO. In writing to Prcsident Grant 
he said, Ii You havc done me great honor. I shall e\'cr 
gratefully remember your kindness. A seat in the Supreme 
Court would satisfy all my ambition, exccpt ambition to dis
charge its duties well." 

His grandf.'1thcr, Adollijah Strung, was a lawyer, and 
• 

served in the Re"olutionary Anny as Commissary General. 
His father, the Rev. \Viltiam L. Strong, was a Congregational 
minister, 'rhe future Associate Justice was born at Somcrs, 
Tolland County, Counecticut, upon the 6th of May, 1808, 
anci was the eldest of ele\'ell children. He was educated at 
the Plainfield Academy, graduated from Yale in 1828, and 
while teaching sebool in Burlington, N, J " studicd law uuder 

I r.rr. Johll s. WiM:, o( Vi rs,.ri II in, hlL'I cxpn:l\..~.l hhn~tr ill the (ollowing g1ciW. 

illl: temlll: "I ""Ii,l lhnl we owed more to lhe Aml.'riC:\11 lnwyer limn to the Alllc:ri. 
C:\11 l101<lil.'r, luul I rc\Xo-al it: (or not nil the \'ictoril!1l of Gl'llllt, or nil the: lIIarchell 
uf ~1\(:rlluUl, 1"",1.' hy bnlle: (orC(!' done 11$ SlIIlth to 11IItwnrk this J)(.'t,'plc with thc 
inc:-tilllnhle bles.~inW' of CUlIlItilliliollAJ libcrty 11$ that mIl.' 11t:c:i,r;ioll of thl~ SIII'rI.'IIIC 

CUllrt ill tlae Shmghtc:r 1I0llliC CMd. 11cc!aria~ Wh;lt .. : their Ancicllt till(:rtil.'$ reo 

IIIl1inccl. That cll:c:illion, w(.Irthy to ti\'\: through nll time (or illl IIIRlIlctly clClM»;itioll 
or wlant the wlIr eliet n,"1 eli,l lIol nccolIIl,lh.h. did lIIore thall 1111 the "aUlc.'i 1)( 

the: Union tl) hrillJ: order Ollt o( cham. • • • Wlum war 111111 ttllllC.l. \\'tU:II 

blQOlt .... 1Lt 5tnllclll~II, whell Uu: ,'ic'or ~t()()tl nllO\'e hi:; \'nnrluishcel ('X: wilh drawn 
f>\\'ol'tl. the: SlIprellle. COllrt o( thl, !'AtiOIl, whclI it IlllUkc in the: grellt decillioll or 

lh~ Sltlllgbtt'r noll.'lC CnJell. IIII"'tect illJ fl)()l AIIII lI.'li.l. 'Thill \'iclory ill lIot nil 
nllllibilntion or St.'ltc So\'cr::igllty, lint II jllr.t ill~c:rprct:ltjoll o( l~c:th:r;t1 1)(J\\"cr." 
St~cch of ltr. \\'IM: ill rel,ty to the tonl't "Thl.! .\IIII:ril::lII I .. 'l\\'y,~r." III the Ilrc:nk
(ut to U\C.~ JIIJtiCt'1l o( the SUlm:lllc Court o( lilt' l,'lI:tc,l St3tl:ll IIy the: liar of 
Ithillltldllhil'1. N,ol't('ml~r I sth. :SSj. 

• 
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Garrett D. \Van as a preceptor, compktiug his legal studies 
by a six months' course ill the YOllc Law School. Ha\'ing 
determined to practice Jaw ill Pennsylvania, be was admitted 
to the Bar in that State ill 1832, and settled at Reading, 
acquiring the German language, which he spokc with flucncy! 
and 50011 took high rank as a lawyer. In 1846 he becamc a 
candidate for Congrcss, and was twicc elected 011 tbe Demo
cratic ticket, sen'iug from 1847 to 1851. During his second 
term, he was ~ppoillted cbairmall of thc Committee on Elec
tions. Declining a third nomination, he retired from active 
participation in politics, but upon the outbreak of the Ch·il 
'Var, though then occupying high judicial station, gave all 
his support and influencc ill aid 0.£ the Govcrnment. In 1857 
he was elected an Associate Justice of the Supreme Court of 
Pcnnsyh'ania, and filled that high office for the term of elC\'en 
years. Attaining distinguished prominence as an able and 
upright judge, his opiuions 011 all questions of law, but par
ticularly those affecting real estate, the interpretation of wills, 
and the duties and liabilities of tmstces, are highly valued. 
Clear, precise, and vigorous in style, accurate in bis applica
tion of principles and of abundant and \'aried learning, be 
ranked among the foremost jurists of the 'State. 

In IS6S he resigned his seat upon tbe bench, and open<:d 
an office in Philadelphia, acquiring almost immcdiately a 
large and lucrath'e practice. Two years later, he was ap
pointed all Associate Justice of the Supreme Court. It is 
110t generally known that President Lincoln had selected him 
for the vacaucy created by the death of Chief Justice TalleYJ 

• 
hut was obHged to forego his personal preferences to parry 
the Presidential aspirations of Mr. Chase. 

Careful ill the investigation of facts, discriminating nicely 
in the application of principles, of sound judgment as a critic, 

• 

• 
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candid in consultation, making suggestions whkh were always 
worthy of attention, but llc\'cr gan: offence, :\lr. Justice 
Strong bccame a leader in the. highest tribunal of the Nation 

. and a firm supporter of the dignity .md authority of the Conrt. 
Of bis opinions, those on the Captured and Abandoned 
Property Act,' ill the Legal Tender cases,:! the State Freight 
'fax C'1SC,3 the Confiscation cascs,~ the Ci\'il Rights cases,:' 
and particularly the case of Tt'1I11CSS(C \'. Dm:is,r' exhibit, in 
tl high degree, remarkable power of analysis, logical arrange-
111ent of matter, and eloquence of statement. He owed mucb, 
he was often heard to say, to a familiar acquaintance with 
t11e works of Jolm Locke. Upon certain questions his con
victions were so strong, stubbom in fact, as to amollnt to 
what his critics pronounced to be prejudices, while his friends 
admired. the holdness of l1is "iews, and the tenacity with 
which he adhered to them. He was a member of the Elec
toral Commission, and his opinion sllstained that of t11e 
majority of the Court, hoMing t11:1t Congress had no power 
to cam'ass a State election for Presidential Electors. 

Under the provisions of the Revised Statutes, be re
signed the office of Associate J nstice in ISSa, in the: full 
maturity of his great powers II with his natural force una
bated!' Tbe Bar of the Supreme Court expressed their cor
dial recognition of his profoutlCl leaming, ripe wisdom, sincere 
anxiety to <10 justice, rigid impartiality, absolute independence, 
and unfailing courtesy and patience, while his associates on 
the bench bore willing witness to his purity of character as 
a man, and l1is eminent ability as a J udg'e. 

• 
I !Uge1ow :'. 11orrcst, 9 WnllllCi: 339 (1S69) • 
a Kllox t'. Lt.-c, Parker t'. DIn-is, 12 Wnlll1w, 4S7 (ISio).: 

'IS Wllllac:e, 23: (IS72). • 7 Wallace, 454 (1868). 
$ 1(1) U. 5., 1 (1883). 

• 10.') U. S., ::57 (IS79). 
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Besides his official and professional labors, be bas taken 
an active part in the coullcils of the Presbyterian Church, of 
which he is a distinguisbed member. For many years he 
was President of the A.meri~,\ll 'rract Society and the Ameri· 
can Sunday School Union, and a warm supporter of benevo
lent enterprises. He bas delivered many public addresses, 

and contributed to magazines and re\'iews. In ISi5 he pro
nounced before the Philadelphia Bar and the American Philo
sophical Society, of ",hidl he was a member, a discourse upon 

the U Life and Character of Horace Binney," and ill 1879 de
livered before the Law Department of the University of Pellll
sylvania, an address tll>Oll the "Growth and l\(oc:lificatiolls of 

Prh'ate Ch'U L .. 1W!' He delivered also a course of lectures to 
the professors and students of the Union Thcologic.'\l Seminary 
of New York, upon the "Relations of Ch'i1 Law to Clutreh 

Polity," and for several years, lectures in tbe Law Del>art
mcnt of tile Columbian University at \Vasltingtoll. III 1881 
be contributed to the North American RC\'icw au important 
article UP011 "'rite Needs of the Supreme Court," ill wbich he 

discussed tbc \'anous plans suggested for its relief from an 
undue pressure aud accumulation of In\sines~, nr'~Hing in 
fa\'or of that whicb, ill its main features, lias bee;. recently 
ado})ted by Congress. L.'lfayetle College in 1867, and Yale 
-:ud Princcton in ISjO conferred upon him the degree of 

LL.D. 
Jt)sCl)h P. Bradley was hom at Berne, Alb.·my County, 

New York, 011 tbc 14th of March, 1813. He is the sixth ill 

descent from Francis Bradley, au English emigrant wbo caIne 
to this country in 1645, and settled in Fairfield, Connecticut, 
in 1660, his desccndants removing, in 1;91, to Benle. His 
gre:tt.gralldfiltl1er f0\1g11t for American Independence, and 11i5 
grandfather was one of the llerocs of the war of 1812, bot11 

• 
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lh'ing to :l great nge. His father, Philo Bradley, though 
brougbt up to farm work, was fond of books and reading, 
and occasionally taught school. His mother, ~Icrcy Gard
ner, came of Rhode Island ~t.ock, and displayed :l genius for 
mathematical calcul:ltions. They were married at sc\'cnlccn 
years of age, :md Joseph was the eldest of elc\'cn children. 
His carly years were spent most industriously upon the farm, 
which produced all articles, of food and clothing sugar from 
the forest, flax from the field, and wool from the flock. Later 
in life the J ndge has becn heard to say: "I still presen'e the 
family spinning-wheel and loom as my best title to hereditary 
rcspcctability.n He attended the country school for four 
months in each year, his fil\'orite study being mathematics, 
in which, though :.lmost self..taught, lIe bccame so proficient 
as to be able, while yet a mere boy, to practice sun'eying. 
At the age of sixteen he became a teacher, and pursued this 
\'ocation until his twenty-first year. His general reading was 
cxlensi\'(~t and his thirst for knowledge slakeless. He en
joyed the advantage of heing prepared by the village clergy
man, and entered Rutgers College, New Jersey, in September, 
1833, from which he graduated with high honors three years 
later with snch distinguished classmates as the late Secretary 
of State Frelinghnysel1 t Cortlandt Parker and Go,"crnor \V. 
A. Xewel1. At one time he had fOf1ul..:d plans for entering 
the ministry, hut these were abandoned, and he became the 
principal of a classical school, at the same time pursuing tl1e 
study of the law in the office of Archer Gifford, Esq., of 
Newark. During this time he was a frequent contributor to 
the newspapers of articles ll}lQn topics of current interest, and 
in after life he exerted his talents for speaking and writing. 
delivcring 111any addresscs upon historical, political and sciell
tific subjects before colleges and learned bodies. He also cou-

30 

• 



tributcd ,·a1.aahle articles to encyclopedias, :md carried on :111 

extcnsivc correspondence with men uf science. 

In IR-to he was ,ulmittt.'C'l to the bar, ami for thirty years 
was engaged in aclh·c practice, conducting the most difficult 
and import .. mt cases ill both the Feclcml and State courts, 
emhracing land, commercial, patent :.:nd corporation law, as 

well as qnestion~ im'oh-iug life and liberty. His mlvicc was 

fl'equently sought in business transactions. For many years 

he WtiS actuary of a leading life insurance compam', and a 
, . 

director in a 5:l\'ings fund i :.llso a director. as well as the lead-
ing counsel of the great railroad corporations of his State. 

At the December 'rerm, IR60, he at'g-ned his first case in 

the Supreme Court of the United States, c(l1ltcnding with 
sncccss that unless Congress lta!; passed nn act to the COII

trary, a State may authorize a drawbridgc to be constrllct(~d 

O\'cr :1. lla\'igable rivcl"t a point fr-.:!qncntly affirmc.'tl since th<:11 
without dissent, 

, 

At the outbreak of the Rebellion lIe de\'oted his eloquC'nt 
voice mid pen to the C:1.use of th(~ U~'ioll. neglecting the cal1s 
of business nncl the engagements of the court-room to SUUl

mon the people of his State to risc, not as partisans, bilt as 

Americans "in SUppOlt of the Constililtion and lh{' Govent
ment until its :1.nthoritv is vindicated forc\'t~t'." He also ex-

• 

c.rtcd himself most stl'enUou5~y in aiding the mitroncls, llis 
elicnts, in forwarding armies :1.nd munitions of \\'al' to the 
scene of conflict. AlLhough inclining but little towards politi. 
cal lifc, originally a \Vhig and later a Republican. he accept(.~d 

a nomination for COllgl'csr; in 1862, but without hope of elec
tion, us the distrid was largely opposed to him in politics. 

111 IS6S llc bCn<h:J the Slatc Electoral tid:·t (')1' Grant. 

In ISjO two \';t(':lucics existed ill the Supreme Courl of 

the United States, which were filled as we have already ~tatc<1 
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by the appointmcnt and confirmation of ~lr, Bradley and Mr, 
Strong. The commission of Mr. Justice Bradley was dated the 
21St of March, ISjO, He was assigned to the Fifth Circuit. 
which embraccd the Gulf States from Georgia to Texas. For 
scvcral years more Federal questions aruse in this Circuit than 
in any other, and in settling them, Judge Bradley reudcred 
matiy important dccisions. During this time he addcd much 
to his already cotlsiderabl~ knowledge of the Ch'il law, dis
playing in his opinions, most notably in the Mormon Church 
cast.~, the richness, variety and solidity of his attainments. 
'{'en years later, upou the resignation of his associate. Mr. 
Justice Strong, he was assigned to the Third Circuit. to which 
he has ever since remaincd attached. 

It may be said of his judicial work that in gencra1i:t.ing 
hroadly, and yet analy;dng minutely, no small or important 
[.'1ct or reason has escaped his vigilance, nor h:1\"e details been 
suffered to obscure t11e principles of justice. His opinions arc 
marked by great breadth of teaming, which enables him to 
draw {l'om t.he laws of nations of Continental Europe those 
fundamental principles of right which arc applicable to all 
syst~Il1S of go\'crnmcnt, while he carefully abstains from over
stepping the limits of Constitutional power, His vicws 

• 
npon maritime law. and cases requiring statutory or Constitu-
tional construction. as well as tl10SC relating to Ch·n right:-; 
and haora,,· mrj1l1s, arc \·:tIned as snh~t:l11tial cOlltl'ilmtiollS to the 
science of jurisprudence, His opinions in p:ltCl1t causes arc 
particularly important. His style is powerful :mc1 accnrate, 
yet smooth and flowing. 

In IS77 be served as a memher of the Electoral Commis
sion, snstaining the conclusions of the majority I taking his 
position :IJter careful study of the facts, and supporting it by 
elaborate argument. As a scholar, his attainments co\'cr au 
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unusually wide rnage ~r the domain or Imm:m knowledge. 
Of a high order of ability and unflagging application, ~<:alom; 
in his devotion to truth, he has become equally strong and 
learned in several of the great dh'isions (If scholarship, remain

ing throughout life a dC\'otcc to mathc:matics and the natural 
sciences, and amusing himself by calculating eclipses, study
ing the transit of Veil us, and m:lking calendars for determin

ing on sight the day of the week of .my date for forty cen
turies, and the time of new moon in :my month of mly cen
tury past or future, and other abstruse calculations. His lin
gn:st-ic ~f"lt!~t~· ;-:'icnts arc also cOl1siacrahlc, Im~ he has made 
all bn~lld~(s or !~um~J)g tribtlt:\ry it: the l~~t\., rmd lms been 
styled by a competent C~·~~~C .. an G;a"fash;9~1~(" j~d~t" 'rhe 
degrce of LL.D. was conferrcd upon him iu 1859 by Laf.'lyctte 
College. In 1865 he made an extended visit to Europe, and 
a short excursion there in 1869. I 

0'1'011 the :z8th of !\o\'cmber, ISj2, ~[r. Justice Nch;on, at 

the age of eighty years, retired from bis position in the 
Supreme Court to his home at Cooperstown. \Vard Hunt. 
of New York, was cOlluuissiollCd in 1115 place upon the Iltb 
of December, of that year. 

Mr. HUlit was horn in Utica on the l.1.111 of June, 1810, 

and was the son of Montgomery Hunt, long the cashier of 
the old Bank of Utica, and a much respected citizcn. After a 
preparatory course at the Oxford mid Geneva Academics, at 

both of which he had Horatio Seymour as a classmate, he 
entered Union College and graduated ill 1828, with high 
honors. He attended the law school at Litchfield, Conn., then 
under tbe direction of James Gould, a distinguished judge 

'A \ilil or the 1II0lit import/lilt ol,iniulI' Ildh· ... r;:,l hy Mr. Justice flr.dlc), Is to III: 
round ill the '):(Igrlll,hiclil ,ketch rc:\ntillg to lIim. Ill. lishcd ill the Indexed DigClll 
of the I.nwycl'l5' COoOllI:f:tth'c COI1lI)aIlY, 
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and the author of .1 'freatise on the Principles of Pleading. 
Returning to his nath'e town he entered the ofiicc of 
Hiram Denio, a lawyer of high rank, and afterwards one of 
the most distinguished of jurists. Mr. Hunt was admitted to 
the har in 183ft hut breaking down in health, spent the winter 
in New Orleans. Upon his return he formed n copartnership 
with his preceptor, and soon won his way to a lncra.ti.ve prac
tice and the confidence Qf llU111el'OUS clients. In J S.';9 he 
served as a member of the New York Lc~islatnrc, but took 
little active part in politics, de\'oting himself chiefly to juris
prudence. In 18.H he was elected ~Ia)'or of his l1:tth'c town 
amI shortly aftcn\'ards became a c:mclic1ate for the Supreme 
Court of the Statc, hut failed because of the hostility of the 
I rish voters, aroused hy his successful defence of a policeman 
dmrgec1 with the murder of an Irishman. In cady life he was 
:l Jacksonian Dcmocmt, and as such had l~Cll elected to the -
Assembly, but became a Free Soiler and an acth'e partisan of 
jl ... Van Burell in his canvass for re-election to the Presidency, 

In 1853 lie again t'1i1cd of election to thc Supreme Court. 
Upon tIte outbreak of the Ch'il \Var he joined the Republican 
Party and gm'c it zealous support. In 1865 11C became a 
c:Ulclictate for the Court of Appeals and was elected hy an 
overwbelming majority. A few years after, he became, 
under the amended Constitution of Lhc State, a memher 
of the COlllmission of Appeals, a position which he held 
at the time of his promotioll to the higbest Court of the 
Union. 

It l1as been said of him that while neither a Marshall in 
intelled, 110r a Kent In le!:,J1l1 knowledge, be had great judicial 
:l.uility. Shortly llftcr taking his scat he fililcd in health and 
for sc\'cral years wn.... mmhle to cliscbargc tbe duties of his 
positiotll but by n spcci:\l net of Congress was enabled to retire 



from scr\'kc upon ful) sahlry. His f.'1rcwcll to the bench and 

the letter adclrcssed to him hy his colleagncs arc touching and 
pathetic: incidents in the history of the Court, his written reply 

indicating both in spelling and in &Tfammar, the serious in
roads upon his mental f.1cullics by diserlse. 

But few opinions were dcli\'~rcd by him, hut the chief of 

these. Up/lilt \', li·//J/"arJ.\' in which it was held that the 
original holder of stock in a corporation was liable for unpaid 
instalments without an express promise, the capit:l1 stock of a 
corporatiun being a trust funcI for the benefit of its creditors, 
and Rrd.-rIIdcnjt·,. ", Rlbl'l','l in which he elaborately rC\'icwcd 
the cases relating to patents, are indicath'e of 11i5 care and 
accuracy in tbe statement of facts and the ;lpplic:Ltion of legal 
principles, 

, t" I "- ) 91 • :-;., "S ,'''15 . '9' U. S., .Hi (ISisl. 
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CHAPTER XIX, 

SV-\'IlSTIi !~I'OCII COSTI:<:I'Jm: lSi,' TI) .SSll: 1)1(I\TII (11' ('lIml' j,'sTICH CIIMlI,:: ;\1" 

''<IISTMI,:<:T til' ~I\II(J\lSu:s It, W,\lT:, ,\S !liS St'CCI,,'iSllk: (;I::-O:K,\I, ('UAk.\t:TltIt 

III' C.\SI'~" ('Q~s"'mum ,\T TillS TtMH: S'-I:TCIII"" 01' ('1111:1' j"STIC" \\',\11'1': ASI. 

,\SSuCI.HI' JI'5TICI'-<; n.\IU,AS, \\\)(IUS A:<:II ~1.\'iTlm\\'s: 1.1:.\I'ISl~ CAS"S IS 

("I~STkCCTIO:S 01' TIm TIllItTlmSTII. l~ul'kTm,STII A:\U 1:II'TI"':':TII .bmsll' 

MI(STli: 1'IIH RII.;IIT 01' SCI'I'K,\C,H: TIm HSI'IlIlC)()lm';T Al.'T: RI(:IITS (JII 

Cm,lIk"I' lim', TU Slm\'H .\5 j"1l0Il.S: CMn::.c; Itm,ATISl: Tn EI,HCTI()SS: U\'I; 
1'lllK:lt..;;s t'" I.A \\': ('1\'11. RU;lI'rs C,\S!!S: MOIl)lU:\ I'()J,\'CAM\' 11:-:11 IIIC.A:'.I\' 1\ 

l'l'SISII.\III,H Cltum: Tim Rm.lo\'.\I, CJ\~ms: TH:\:\I(S!Hm :', 1>,\ \'IS: Jeu,l,AIW ,', 

GlllmSMl\s: Tim ZHSITII ot' FllhmtAl,IS)I: l'owm( ('\1' COSC1U,,';,s TO l{It'ISSCI; 

l'AI·ltlt .\S ,\ I.I(C,\I, 'l'1:smm IS '1'IMH OI' l'""c,,: ~II,II()I'k'" ,', 'l'IIU)II'sm:: 

lumll' (II' Tim lIoesH (W Rm'kJ:sm:ThTl\'I::'C; To l't'SISII "Oll ('OSTi:)II'T: C,,'U, 

8I:1l\'ICI>: '1'11\; HI.I;\'I'STII .\)umm.mST: 1.01'lSIAS ,\ t', jn.ml,: \'l!tc;ISI,\ CU\:, 

I'O~ C,\SIt.C;: tSIIIA~ Tkllllt.C; Till! \\'.\kIIS 05' TIII~ ~I\'rlO~: HXCl,l'SIOS 01' Till. 

t:1II~1"'ilt: 'flllt J,:ASS.\S 1.IQt'OIl I.AW: Tlllt CIIIC'\(~C) A l'\1\ IICIIISTli : ISTI\RST.\TI\ 

COM)lHllcn: Tim "m.HGk.\1'I1 ;.~ ISSTIlUMI>ST cW ('O)IMI(IlCH: I'm.lelt R"(~tl· 

".\TIOSS: Tlllt {~RAS(mll C.\SI",>: l\l!scm.I .. \S"OI'S eMI;'C;: 1.1ICISI.\S.\ I.OT· 

TUk\': T"Lltl'1I0:\H CASUS: SII;l'TCIU'-.'i 01' ;\~SOCI.\Tlt Jt'5TICI",> nllA", 1t;,\TCU' 

l"ullU ,\:-:11 I.,\M,\I(, 

HE death of Chief Justice Chase, which occurred upon 
the ith of May, 1873, was not an unexpected c\'cnt. 
For many 1110nths he had been sinking slowly be

neath the deadly pressure of the effects of o\'cn\'ork, a cause 

similar to that which had deprh'cd him of the services, as a 
judicial associate, of his old colleaguc in the Cabinet, Mr. 
Stanton. As a Judge, be had displayed much greater llloder
:\tiotl of temper, in considcrill~ questions in\'ol\,ing the char
acter and extent of the powers of the National Govcrnment, 
than bad been expected of one who had been foremost a1110111; 

the mightiest combatants for the Nation's existencc. 'l'hc 

serene and elc"ated atmosphere of the bench had cooled his 
blood, and he sat in dignified calmness re\'iewing his own 

acts, and fearlessly pronoullced tbem to be in his judgment 



mere expedients of war, justified by a strange and terrible 

emer.genc)". but lacking the essential features of Constitution

ality when brought to the final test of the supreme law. 

'rhe President offered the \'acanl chair to Roscoe Conk

ling', who (lec1ined it. The names of George H. \Villiams. 

Attorney General, aud of Caleb Cushing, an ex-Attorney 

Gcneral of the United States, were then sent to the Senatci 

hut both failed of confirmation. Morrisou R. \Vaite, of Ohio. 

was then choscn, and was almost imtnt'diatcly and unani-
• 

monsl)" confirmed, his commission being dated the ~ 1St day 

of January, ISi4. 
Some of the most important questions e\"er determined 

by the Court were to come before him for adjudication: the 

Constitutionality of the Enforcement Act; the interpretation 

of the latest Amendments; the right and power of the States 

to control :md regulate the charges of railroads; the extend

ing necessities of interstate commerce; the death struggle 

with polygamy; Federal control over elections i the power of 

the President to remo\'e from office; the Virginia Lr.nd Cases; 

the distribution of the funds arising from the French Spolia

tion and the Alabama Claims; the :~ower oi Congress under 

the Legal Tender Acts in time of peace; the Virginia Cou

pon 'rax Cases; the power of Stntcs to prohibit the liquor 

traffic; the repudiation of State debts, :l1ld the tnte meaning 

of t.he Ele\'enth Amendment; the questions arising out of 

the violence of the Chicago Anarchists, and the exclusion of 

tlle Chinese. These arc the most remarkable of the matters 

debated before him, and among the most memorable in the 

jurisprudence of the Nation. 

The new Chief Justice was :t man almost unkno"11 to 
the country. His reputation as a sound, sensible and well

informed lawyer, clear and precise in statement, exaet in de-
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monstration and unblemished in character, had never over
stepped the limits of his State until he made his argument 
before the International Tribunal of Arbitration at Geneva, 
hvo years before hi'S promotion to the Bench; hut it was not 
many years before he displayed beneath the cOllcentrated gaze 

'1, 

of the nation the mental vigor and moral sturdiness which 
were the most conspicl1ous of his ancestral traits. Sprung 
from a rugged stock, w~th a touch of iron in the blood, he 
traced his descent from that Thomas Waite who boldly signed 
his name to the death warrant of Charles I, and whose son 
came to Massachusetts with Sir Harry Vane. The stern 
qualities . of the regicide, thou.gh softened, were not lost by 
his descendants. The father of the Chief Justice, Henry 
Mattson Waite, was a well-known and highly-respected jurist, 
who had served as a member of the State Legislature and 
State Senate, as a Judge of the Supreme Court of Errors in 
Connecticut, and also as Chief Justice of the State. 

Morrison Remick Waite was born at Lyme, Connecticut, 
on the 29th of November, 1816. He graduated from Yale 
in the year 1837, at the age of twenty-two, numbering 
among his class-mates \Villiam M. Evarts, Benjamin Silliman 
and Samuel J. Tilden. During the following year he read 
law in the office of his father, traveled extensively, and then, 
with th~; boldness of the pioneer, removed to Ohio, where he 
completed his legal studies with Samuel 1\1. Younge, in Mau
mee City. In 1839 he was admitted to the Bar, and formed 
a partnership with his preceptor) proving himself capable of 
grasping the minute details of legal controversy and of ap
plying the principles of legal science to facts as they arose. 
Although devoting himself with singular fidelity to his pro
fession, "the pupil of patient merit rather than the disciple 
of ambition," nothing of special importance occurred to dis-

.. 

• 

• 
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tingllish his practice, which grew steadily from year to year. 
In 1850 he removed to Toledo, and there establish~d a law 
firm, of which his youngest brother, Richard, became a part~ 

nero In the mean time the elder brother became widely 
known for his successful management of difficult cases, his 
studious ~labits and uprightness of character. Although de
void of brilliant talents, he han many opportunities of enter
ing public life) all of which he declined; but he became, in 
a certain sense, the recognized leader of the Ohio Bar, a 
position which he maintainel fo.:," more than thirty years. 

Originally an admirer of Henry Clay and a Whig in 
politics, when that party disbandeC: he became a Republican, 
and was a strong supporter of the policy of Mr. Lincoln's 
administration. Although urged to acceFt a nomination for 
Congress, he declined, and also twice refused a seat upon the 
Supreme Bench of Ohio. The only office he had held was 
in 1849, when he served a single term as a member of the 
Legislature. Simple in his habits, modest, unpr~tend{ng and 
studious, a plain but strong man, a solid. and substantial 
Common-law lawyer, bred of Common-law ancestors, he first 
became known to the Nation when selected by President 
Grant, in 1871, to represent the United States at Geneva 
before the Tribunal of Arbitration of· the Alabama Claims, 
under the terms of the Treaty of vVashington. Notwithstand-

, 

iug the distinguished reputations of his' colleagues, Caleb 
Cushing and William M. Evarts, his argument in reply to 
Sir Roundell Palmer, estflblishing the liability of the English 
Government for permitting the Confederate· cruisers to be 

• 

supplied with coal in British ports during the Civil War, 
attracted wide-spread attention for its clear, forcible and suc-

• 

cinct presentation of the facts and the robust and direct logic 
by which he carried conviction upon all points. Upon his 

• 
" 

• 

• 
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return, he quietly resumed his practice, and ill 1873 was 
sent by both political parties as a delegate to the Ohio Con
stitutional COllvention, of which he was immediately chosen 
President. From this station he ,vas thtexpectedly summoned 
to be the Chief Justice of the Nation. 

He more than satisfied expectation. His remarkable ad
ministrative ability, his steadfast fidelity to legal truth, his 
sagacity and wisdom, his careful observance of all matters 
necessary to the successful condllct of his office, his dignity 
and firmness, his attention to arguments, his habit of viewing 
all questions in the clear dry light of reason, his promptness 
in the dispatch of business, and his inflexible integrity, not 
only won the respect, but commanded the confidence of the 
country. His personal appearan~e harmonized with his intel
lectual and moral endowments. A shott, compact, but robust 
figure, a nassive head set squarely upon shoulders of unusual 
breadth, a mouth unyielding in its outlines, an eye deter
mined in its glance, yet kindly in its light j a voice rich and 
deep, a step deliberate but firm these fairly indicated the 
character of the man. 

His judicial style was clear and terse, and some of his 
most celebrated judgments are remarkable for vigor and brev
ity. Indulging but little in illustration or ornament, with no 
trace of passion save when his soul burned with righteous 
anger over the crime of polygamy, he worked out his results 
with calmness, and sustained his conclusions with abundant 
and convincing reasons. 

In 1876 he refused to be a candidate for the Presidency, 
and in the fenowing year declined to ~erve as a member of 
the Electoral Commission. At the time of his death he was 
one of the Peabody Trustees of Southern Education, and had 
been an eanlest advocate of Congressional aid to schools for 

• 

• 
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the education of Southern negroes. He visited Europe in the 
SU1l1mer of 1887, was entertained by Lord Chief Justice Cole
ridge, and in London was the guest of Lord Bramwell, Lord 
Fitzgerald, and Baron Huddleston. The London Law Times 
expressed the universal regret that the English Bar had been 
unable to give so high and honored a personage an official 
welcome, but as he visited London in the middle of the long 
vacation, a public ceremony in the Temple was impracticable. 
His visit, like that of his predecessor Ellsworth, impressed 
those whom he met with the simplicity of character but 

• 

rugged strength .of s. ';,: American Chief Justice. 
So temper!}!;:'l\', ~H;:::->i.qusly and firmly did he discharge 

his official dutll;:,,; ,';11 1;. :.,.Y; ng period in a region still agitated 
by the throes <l ,,:~n~ :..'i.r!~ after his death the members of the 
Bar of South e~,n.:; iua, assembled at Circuit, expressed their 
sense of his impartiality during the days of Reconstruction, 
and of his friendliness of manner. "Fortunate indeed," said 
one, "that there was a man who, amidst the furious passions 
that rent the country and shook the land, could hold in his 
steady and equal hand the balance of justice undisturbed." 

At Circuit his manners were dignified, graceful and win~ 
ning, but unassuming. Thoug~... genial, his bearing com~ 

manded respect, and his private character was pure and noble. 
As a presiding officer he was a model of deportment, and ex-

• 
ceedingly urbane. ~o disorder or levity was ever attempted 
in his presence. Yale College conferred upon him the degree 

• 

of LL.D. in' 1872, Kenyon College in 1874, and the University 
of Ohio in 1879. 

John Marshall ~arlan, of Kentucky, who bears the name 
of the great Chief Justice whose principles he has warmlyes
poused, was commissioned as an Associate Justice upon the 
29th of November, 1877, in place of Mr. Justice Davis, who 

, 
• 
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had resigned. He was born ou the first day of June, 1833, 
in Boyle County, Kentucky; received an academic education, 
was graduated from Centre College in that State, in 1850, 
and prepared for the bar in the Law Department of Transyl
vania University, where he had the benefit of instruction under 
two of Kentucky'S greatest Chief J tlstices Robertson and 
Marshall. His father, James Harlan, had been a distinguished 
member of Congress and Attorney-General of his State, ac-

• 
cepting ill 1862, at the special request of President Lincoln, 
the office of Uuited States Attorney for the Kentucky District, 

• 

and holding that position until his death. He was a lawyer 
• 

of distinction and a leading member of the Bar of his State, 
• 

living at Fran.kfort, the State Capital, where he enjoyed a 
large practice in the Court of Appeals. The son studied and 
practiced with his father, and was thus brought into familiar 
intercourse with all the judges and lawyers of note. Admitted 
to the bar in r853, five years later he was elected Judge of 
the Franklin County Court, but held the office but a single 
year. In 1859 he was nominated as the candidate of the 
Whig or opposition party for Congress in the "Ashland Dis
trict," recently represented by John C. Breckinridge and James 
B. Clay, and was defeated by only sixty-seven votes. In the 
Presidential contest of 1860 he was an Elector on the Bell 
and Everett ticket, and in the Spring of 1861 moved to Louis
ville, where he became a law partner of the Hon. W. F. 
Bullock. 

When the Civil War. broke out he unhesitatingly took 
an active part in support· of the National Government at a 
time when the loyalty of his State was doubted by many and 
the action of every citizen was of moment. He organized and 

• 

became colonel of the Tenth Kentucky Volunteer Infantry, 
one of the regiments constituting the original division of Gen-

• 
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eral George H. Thomas, remaining in active s{!l'vice in the 
fie1ti. until the death of his father. requir<:id his presence at 
home. Although nominated to' the office of Brigadier-General, 
he was obliged for private re2sons to tender his resignation 

• 

and return to civil life. In r863 he was elected to the office 
of Attorney-General, removing his residence to the capital of 
the State, and in r867 returned to active practice in the city 
of Louisville. He took a prominent station in the councils of 
the Republican Party, and in r87r, against his personal in
clinations, accepted. a .... l11animous nomination for the office of 
Governor. Although defeated he received a vote which showed 

• 

a large increase over the Republican vote of former years . 
.. 

In r872 at the State Republican Convention, his name was 
presented to the National Republican Convention in connection 
with the Vice-Presidency. In r875 he was again compelled to 
accept the nomination of his party for Governor, and after a 
thorough and vigorous canvass increased the Republican vote 
of the State. 

Although it was expected that he. would become Attorney
General in the Cabinet of President Hayes, political complica
tions in other States required a different arrangement, and at 
a later day he was offered a foreign mission, which he de
clined, preferring not to hold any office disconnected from his 
profession. He served as a member of the Louisiana Com
mission in I8n, and in November of the same year, was com
missioned as an Associate Justice of the Supreme Court. 

A t the time he took his seat he was but forty-four years 
old. But seven other Justices had ascended that bench at an 
earlier age Curtis, Campbell and Todd, at the age of forty
two; Iredell, at thirty-nine; Washington, at thirty-six; William 
Johnson at thirty-three, and Story at thirty-two. while Jay and 
McLean were 6f the same age as Harlan. 

• . ' .. 
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, 

In the prime of physical and mental manhood and en· 
thusiastically interested in the discharge of his duties, he bent 
all his energies to the great work before him, and his judicial 
reputation has grown from year to year. Careful in prepara
tion, lucid and forcible in style, selecting his words with scru
pulous care and disposing of the cases before llim with prompt
ness and decision, he has taken high rank as a jurist. A 
careful student of the science of government and the history 
of the growth of free institutions, he was called upon to fill 
the chair of Constitutional Law in the Columbian University 
of the City of Washington, and quite recently his course of 
lectures has been so enlarged as to embrace Public and 
Private International Law. 

Upon Constitutional questions he adheres closely to the' 
doctrines of Marshall in support of National authority, and 

. some of his most vigorous opinions have been those dissenting 
from the construction placed by the majority of the Court 
upon the Thirteenth, Fourteenth and Fifteenth Amendments, 
all of them marked by a strong individuality of style. 

The most noticeable expression of his views is to be 
found in his dissenting opinion in the Civil Rights cases, in 
which he maintained that the deprivation of the rignts 
inv01ved was an incident of slavery, and that power was, 
therefore, given to Congress under the Thirteenth Amend
ment by appropriate legislation to secure all citizens against 
such deprivation on account of a previous condition of servi· 
tude. He further pointed out that while the second and 
third clauses of the Fourteenth Amendment were, in form, 
prohibitions against actions by the States which might ope
rate as a denial of equal rights, immunities and privileges to 
any of the citizens of the United States, yet the first clause 
did not refer solely to action by the States, but directly 
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secured such rights to black citizens, and thus empowered 
Congress to pass laws acting directly upon and in favor of 
such citizens. This opinion he prol1oun~ '.:d without note or 
memorandum, subsequently enlarged and reduced to writing. 

, 

Ardently attached to freedom and free institutions, and anx-
ious that they might be preserved intact, he has exhibited in 
every opinion involving private rights an intense desire to 
wipe away technicalities which stand in the way of reaching 
substantial equity and justice. 

Upon the resjgllation of Mr. Justice Strong, William B. 
, Woods, of Georgia, was commissioned as an Associate Justice 

on the 21st of December, 1880. He was born at Newark, 
Licking County, Kentucky, on the 3d of August, 1824. His 
father, Ezekiel Woods, of Scotch-Irish parentage, was a native 
of Kentucky, and his mother was of New England blood. 
He was educated at Western Reserve College, at Hudson, 
where he was a classmate of George F. Hoadley, and 'Nas 
subsequently sent to Yale, from which he graduated, in 1345, 
with distinction. He then studied law in his native town 
under Hon. S. D. King, and practiced there, forming a copart
nership with his preceptor, to whose careful teaching and con
scientious example, he states, he owed his subsequent success 
in life. In politics he was a prominent Whig, and later became 
a leader in the Democratic party. In 1856 he was chosen 
Mayor of his native town, and ill the following year was sent 
to the State Legislature, serving as Speaker of the House 
with the reputation of being the best of presiding officers, and 
securing a re-election. Upon the outbreak of the Civil War 
he entered the army as Lieutenant Colonel of the Seventy
Sixth Ohio Regiment of Volunteers, and until the end of the 

, 

war, with the exception of three months, was constantly 
engaged in the field. He participated in the battles of Shi-

• 
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10h, Chickasaw, Bayou Ridge, Arkansas Post, where he was 
slightly wounded, and at Resaca, Dallas, Atlanta, Jonesville, 
Lovejoy Station and Danville. He was present also at the 
sieges of Vicksburg and Jackson, and commanded a division 
in General Sherman's army during its march to the sea. He 
was appointed Brevet Brigadier-General of Volunteers on the 
12th of January, 1865, and Brevet Major-General on the 31st 
of May of the sa~e year, ,and was mustered out of service 
in 1866. 

Upon leaving the army he went to Alabama, where 
he engaged in cotton-planting, and also resumed his law 
practice, taking an active part in the reconstruction of the 
State, of which he was appointed Chancellor in 1868. The 
duties of this office he discharged to the satisfaction of the 
public, and resigned it because of his appointment by Presi-

. dent Grant as United States Circuit Court Judge for the Fifth 
Circuit, at that time including Georgia, Florida, Alabama, 
Louisiana, Texas and Mississippi, a post which he held at 
the time of his promotion to the' Supreme Bench by Presi
dent Hayes. His decisions as a Circuit Judge are reported 
by himself, in four volumes. His judicial service in the Su
preme Court was but little more than six years, but during 
that time he delivered opinions which sustained the reputation 
which he had acquired. at Circuit, as a painstaking and 
sensible Judge, of unflagging industry and of saving common 

• 

sense. His knowledge and experience in relation to the laws 
of the Southern States were of especial service to the Court 
in. deciding cases arising in that part of the Union. 

Some idea of the increase in the business of the Supreme 
Court can be formed from the statement that during the six 
years that he was upon the bench, he wrote the opinion of the 
Court in 218 cases, while Mr. Justice Curtis, who was upon 

31 
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the bench the same number of years) wrote but fifty-six 
opinions in all. 

The most elaborate of his efforts are those in the Mor
mon Bigamy case of Miles v. United States,l the last branch 
of the celebrated Myra Clark Gaines controversy, 2 and his 
demonstration that that portion of the Revised Statutes of the 
United States which made it a criminal offence for two or 
more persons in a State or Territory to conspire to deprive 
any person of the equal protection of the laws of a State 
was unconstitutional,3 and his maiutenance of the COllstitu
tionality of the military code of Illinois prohibiting unauthor
ized military organizations, drilling or parades, in which he 
showed that the law in question did not violate the Second 
Amendment securing to the people the right to keep and bear 
arms." 

Upon the retirement of Mr. Justice Swayne, Stanley 
Matthews, of Ohio, was duly commissioned an Associate Jus
tice, upon the I2th of May, 1881. Journalist, Lawyer, Judge, 
Soldier, Politician, Legislator, and Jurist, in each stage of his 
varied career he displayed a powerful will and a vigorous 
mind. His father was a professor of mathematics ill Transy 1-
vania University, at Lexington, Ky., and a ruling Elder in 

• 

the Presbyterian church. Mr. Matthews was bom in Cincin-
nati, Ohio, upon the 21st of July, 1824, graduated from Ken
yon College in 1840, studied law, was called to the bar, and 
settled in Maury County, Tennessee, but shortly after re
turned to his native city. He was early engaged in the anti-

• 

slavery movements, and was from 1846 to 1849 assistant edi-
tor of the Cincinnati Herald, the first daily anti-slavery news
paper in that city. A disciple of Chase, he devoted himself 

• 

t 103 U. S., 304 (1880). I United States v. Harris, 106 U. S. (1882) • 
I Davis v. Gaines, 104 U. S., 386 (IS81}. 'Presser v. Dlinois, JI6 U. S., 252 (1885) • 
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• 

to the cause with impetuous energy. In 1851 he became a 
Judge of the Court of Common Pleas of Hanover County, 
a State Senator in 1855, and from 1858 to 1861 served as 

. United States Attorney for the Southern District of Ohio. In 
March of 1861 he was commissioned as Lieutenant-Colonel of 
the Twenty-third Ohio Regiment, serving in West Virginia at 
the battles of Rich Mountain and Carnifex Ferry. In Octo
ber of that year, he was' appointed Colonel of the Fifty
seventh Ohio, and commanded a brigade in the Army of the 
Cumberland, being engaged at Dobb's Ferry, Murfreesboro, 
Chickamauga and Lookout Mountain. Resigning from the 
Army in 1863, he became a Judge of the Superior Court of 
Cincinnati. In 1864 he was a Presidential Elector, an office 
which he also held in 1868. At first a Rationalist and later 
a Unitarian, he became after serious study, a convert to Cal-

• 

. vinism. In 1864 he was a delegate from the Presbytery of 
Cincimiati to the General Assembly of the Presbyterian 
Church at Newark, N. J., and as one of the Committee on 
By-laws, reported the resolutions relating to slavery. In 
1876 he was defeated as a Republican candidate for Congress, 
and the next year was one of the counsel who argued the 
cases of the Republican electors before the Electoral Commis
sion, making the principal argument in the Florida and Ore-

. gon cases an.argument which Senator Edmunds declared stood 
"almost first among the foremost of the strictly legal and 
Constitutional considerations that should have influenced, and, 
I think, did influence the judgment of that tribunal." In 
March of that year he was elected United States Senator in 
place of John Sherman, who had resigned to become Secretary 

• 

of the Treasury, and the following year was promoted to the 
Supreme Bench. 

Although strongly opposed in the Senate, because of the 

• 
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views he was supposed to entertain towards corporations, the 
1110st eminent of his critics, standing by his -bier, had the 
candor to state that his opinions and his assent to those deliv
ered by other judges upon that class of questions had convinced 

, 

him as well as other Senators that they were mistaken in 
doubting his judicial capacity and independence. Upright and 
candid, a helpful and sympathizing friend to the younger 
members of the bar, fair and just in logic, rich in legal learn
ing, clear in statement, gentle in disposition, affable in con
duct, patient and attentive, he won, during the seven years of 

, 

his judicial senTice, the respect of his associates, the confidence 
of the bar, and gave each year fresh assurance of continued 
growth and predominance. His death elicited the most elo
quent and affectionate eulogies from political opponents as well 
as friends. 

His opinions evince research and care, and a~, times he 
dissented most vigorously from the doctrines established by 
the judgment of the majority of the Court the most notice
able instance being in the well-known case of Kring v. Mis
souri,l in which he protested against such an extension of the 
Constitutional principle forbidding e.~ post facto laws as would 
result in the escape of a convicted murderer, when, as he con
tended, the substance of the prisoner's defence upon the merits 
had not been touched; where no vested legal right under the 
law had wrought a result upon his legal condition before its 
repeal. 

When Chief Justice Waite ascended the bench in I874, 
, 

no graver or more important duties had ever been cast upon 
the Court. He and his colleagues were confronted by a 
"broken" condition of social, of legal, of political and of public 

-
, 

1 Ie; U. S., 221 (1882). 
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affairs. Full of pith and meaning was that one word "Recon
struction," which has become a synonym of the period. Every
where re-arrangement was necessary, the wastes of war were 
to be repaired, "the symmetry and strength of judicial pre
dominance over passion" were to be restored and re-established. 
It was a period of conservative reaction and the conduct of 
the Court reflected that tendency. The circumspect traits of 
character of the Chief Justice sustained the impulse imparted 
by the decision in the Slaughter House Cases on the lines of 
moderation, and resulted in an interpretation of the Thirteenth, 
Fourteenth and Fifteenth Amendments which was a surprise 
to many statesmen, and a disappointment to those who saw, 
or thought they saw, a more com;:noehensive chart of liberty 
sketched in bold outline by men from whose eyes the scales 

• 

had fallen in the lurid light of civil war. It was information 
that was new to the framers, said Mr. Shellabarger, when 
they were told. that by those Amendments it was not intended 
to add anything to the rights of one citizen as against another; 
that it was not designed to enable Congress to legislate affirm-
atively or directly for the protection of civil rights, but only 
to use corrective and restraining measures as against the 
States so as to secure to the black race the right to be dealt 
with as equals. It was information that was new, as well as 
unwelcome, that the provisions creating National citizenship 
and prohibiting the abridgment of the privileges thereof, and 
prohibiting the States from depriving any person of life, lib
erty, property, or the equal protection of the laws, and giving 
to Congress the power to enforce these provisions by appro
priate legislation, added nothing to existing rights, but simply 
provided additional guarantees for such as already existed. 
But now, after the lapse of years, when the temper and spirit 

• 

in which the text of the Amendments was penned have cooled, 
• 

• 

• 
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and the views of men have matured, it is seen on a survey of 
all the decisions considered as a body, t11at the value of the 
Conrt ~C) the great conservative department of the government 
was never greater than then, and that the gratitude and ven
eration of the Republic in all coming generations will be due 
to it for having guided the country in safety through many 
perils, and for having fixed its institutions upon high, ju'St 
and stable foundations. 

The first decision of importance belonging to the class re
ferred to, and one of the' earliest delivered by Chief Justice 
Waite, involved the meaning of the word" citizen" under the 
provisions of the Fourteenth Amendment, and it was held 
that although all women are citizens in the sense of being 
members of a political community or nation, yet as the Con
stitution had not added the right of suffrage to the privileges 
and immunities of Citizenship as they existed at the time it 
was adopted, and as t11e Amendment did not create new rights, 
but simply furnished an additional guarantee for the protec
tion of such as were already enjoyed, it followed that the Con-

, 

stitutions and laws of the several States which committed the 
important trust of suffrage to men alone, were not necessarily 
void. 1 

This was followed by the case of the UIl-ited States v. 
Reese, 2 in which an indictment had been found in the District 
of Kentucky against two inspectors of a municipal election, 
for refusing to receive and count the vote of a colored man . 

. A demurrer was filed and the question arose whether the Act 

• 

, 

of Congress, which declared the right of all citizens to vote 
without distinction of race, color, or previous condition of ser-

• 

vitude, had provided an adequate punishment for its violation. 

1 Minor v. Happersett, 21 Wallace, 162 (1874) • 
t 92 U. S., 21S (1875) • 

• 

• 
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It was shown that the Fifteenth Amendment did not confer 
• 

the right of suffrage upon anyone, but was simply intended 
to prevent the States from giving a preference in this particu
lar to one citizen of the United States over another, and 
as Congress had not provided in direct terms for the punish
ment of the specific offence charged, and as the Act under 
consideration was a penal statute, a strict construction must 
prevail; the Court could not introduce words of limitation so 
as to make that specific which was expressed in general terms 
only. Hence the decision of the lower Court sustaining the 
demurrer was affirmed. 

"It would certainly be dangerous," said the Chief Justice, c· if the 
legislature could set a net large enough to catch all possible offenders, 
and leave it to the Courts to step inside and say who could be rightfully 
detained, and who should be set at liberty. This would to some extent 
substitute the judicial for the legislative department of the Government. 
The Courts enforce the legislative will when ascertained, if within the Con
stitutional grant of power. Within its legitimate sphere, Congress is su
preme and beyond the control of the Coutle;; but if it steps outside of 
its Constitutional limitation, and attempts that which is beyond its reach, 
the Courts are authorized to, and when called upon in due course of legal 
proceedings, must annul its encroachments upon the reserved power of the 
States and people. To limit this statute in the manner now asked for, 
would be to make a new law, not to enforce an old one. This is no 

• 

part of our duty." 

Mr. Justice Clifford agreed that the indictment was bad, 
but for reasons widely different from those assigned by the 
Court, but Mr. Justice Hunt dissented in a most elaborate 

• • op1UlOn. 
The Constitutionality of the E1iforceme1lt Acts was con

sidered in Um'ted States v. CruiksHank,l and it was held that 

192 U. S., 542 {187S). 

• • 
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while the Fourteenth Amendment prohibited a State from de
priving any person of life, liberty or property without due pro
cess of law, and from denying to auy person within its juris
diction the equal protection of the laws, yet this provision did 
not add anything to the fundamental rights of the citizen un
der the Constitution; that the duty of every republican Gov
ernment to protect all its citizens in the enjoyment of an 
equality of rights was originally assumed by the States, and 
still remained there; and that the only obligation resting 
upon the United· States was to see that the States did not 
deny snch rights. This the Amendment guaranteed, but no 
more, and the power of the National Govenunent was limited 
to the enforcement of this guarantee. Hence on an indictment 
in which it did not appear that the intent of the defendants 
was to prevent parties from exercising their right to vote on 

• 

account of their race, it was held that it did not appear that 
it was their intent to interfere with any right granted or se
cured by the Constitution or laws of the United States, and 
that counts 'in such indictment wInch did not declare that it 
was the intent of the defendants by consp;'racy to hinder or 
prevent the enjoyment of any right granted or secured by the 
Constitution, were insufficient to sustain a conviction. 

In this judgment Mr. Justice Clifford concurred, but for 
reasons quite different from those stated by the Court. 

In Strazeder v. The State of West Virgim'a,l more positive 
results were reached. It was held that the Fourteenth Amend
ment was intended to secure to a recently emancipated race 
all the civil rights of the superior race, and to give it the 
protection of the General Government in the enjoyment of 
such rights when denied by the States. Citizenship and the 

1 100 U. S. 303 (1879). 

• 

• 
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privileges of citizenship were intended to be protected. No 
legislation of a State discriminating against men on account 
of color was Constitutional, and therefore a statute of the 
State of West Virginia denying to colored citizens the right 
to act as jurors because of their color, though qualified in 
other respects, was pronounced to be unconstitutional, inas
much as the State statute secured to every white man the 
right of trial by jury selected from and without discrimina
tion against his race, and at the same time discriminated 
against the blacks; the latter race, therefore, did not enjoy 
the equal protection of the laws. It was not a question, Mr. 
Justice Strong pointed out, whether a colored prisoner had a 
right to be tried by a petit jury composed in whole or in 
part of persons of his own race or color, but whether in the 
selection of the jury all persons of his race should be ex
cluded by law because of their color, so that by no possibility 
could a colored man sit upon the jury. From this judgment 
Justices Field and Clifford dissented. 

In the case of h'rgz'1zz'a v. Rives 1 the Fourteenth Amend
ment was still further consid~red, and it was held that it is 
a State which is prohibited from denying to any person the 
equal protection of the laws. Two colored men had been in
dicted in a State Court for murder. The case was removed 
to the Circuit Court of the United States, and the defen
dants moved the Court that the venire, which was com
posed entirely of white men, be so modified as to allow one
third of the panel to be composed of colored men. It was 
held that inasmuch as Virginia, by her statute, had not for
bidden colored men to serve as jurors, there was no act by 
the State which came in conflict with the provisions of the 

I 100 U. S. 313 (1879). 

• 

• 

• 
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Amendment j that that Amendment referred solely to State 
• 

action, and could not operate upon any action of private indi-
viduals. There must be either a legislative denial or disa
bility resulting from it, and in the absence of these features, . 
no one could swear, before his caSE! came to trial, that his 
civil rights were denied. Mere apprehension was not suffi
cient. With regard to obstacles to the enjoyment of rights, 
arising from other causes than from legislative denial, per
SOIlS of the colored race must take their chances of removing 
them, or proce~d against the offenders in the manner open 
to the rest of the community. In this judgment Justices 
Field and Clifford concurred, but for reasons widely different 
from those stated in the opinion of the Court, the former 
stating that there could be no assumption by a Federal 
Court of jurisdiction of offences against the laws of a State.l 

In Ex parte Vz'rgi1Zz'a 2 a county judge had been charged 
by law with the duty of selecting jurors, and was indicted in 
the District Court of the United States for excluding certain 
citizens f:rom his choice, in violation of the Act of March I, 

1875, intended to enforce the provisions of the Fourteenth 
Amendment, being influenced ill his conduct, as was alleged, 
by a consideration of the race and color of the men ex
cluded. Being in custody, he presented to. the Supreme 
Court a petition for a writ of habeas corpus and a writ of 

I In Missouri v. Lewis, 101 U. S. 22 (1879) it was held that the Fourteenth 
Amendment did not prohibit the State from making political subtlivisions of its 
territory, regUlating its local government, including the constitution of Courts and 
their appellate jurisdiction, establishing one system of law in one portion of its 
territory, and another system in another, so long as it did not abridge the rights 
and immunities of its citizens. . The opinion was delivered by ~lrr. Justice Bradley, 
and sustained the right of the States to limit by statute the jurisdiction of their 
Courts, the right of appeal, and to make it exercisable under different circumstances 
in different parts of the State. ~ 100 U. S. 339 (1879) . 
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cerliorar£ to bring up the record. It was held that, while 
such a writ could not be made to serve the purpose of a writ 
of error, if a prisoner be held without lawful authority, by 
an order which an inferior Court of the United States had 
no jurisdiction to make, the Supreme Court would, in favor 
of liberty,' grant the writ, not to review the case, but to ex
amine the authority of the Court below to act. It was also 
held that as Congress had enforced the provisions of the 

, 

Amendment by appropriate legislation, a State could act by 
its judicial authorities as well as through its Legislature; 
that the Judge was the agent of the State, and that the 
Amendment meant that no agency of the State should be 
exerted in the selection of jurors, which was not a judicial 
act, and deny to any person the equal protection of the laws 
by excluding colored men from the jury. Although the dis
cretion of the Judge could not be coerced, yet inasmuch as 
the statute gave him no discretion to reject colored men in 
selecting jurors, he was properly indictable. Mr. Justice Field 
dissented in a most elaborate opinion, which was concurred 
in by Mr. Justice Clifford. They contended that the indict· 
mellt was defective; that the State statute vested in the Judge 
the power of selecting a jury, and, in this selection, he was 
to exercise hi~ discretion as to "such persons as he thought 
well qualified to serve as jurors," but that the statute itself 
made no discrimination against color or race, nor had the 
Judge done so j for his mere failure to select colored men 
was no sufficient proof of an intent to discriminate. Nor 
could Congress exercise a supervisory power over the methods 
of State officers in the discharge of their official duties. A 
most exhaustive discussion of the nature of our government 
and of the relation of the Federal Government to the States 

. was entered upon, and it was insisted that Congress could 

• 

• 

• 

• 
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not interfere with the administrative functions of the States . 
• 

No doctrine could be more destructive of State autonomy or 
more humiliating or degrading. 

In Ex parte Siebold 1 the question was discussed whether 
in the regulations of elections for members of Congress the 
National and State Governments could or could not co-operate, 
or whether their action must be exclusive of each other, so 
that if Congress assumed to regulate the subject at all, it 
must assume exclusive control. It was held by Mr. Justice 
Bradley that ,there was nothing in the Constitution to pre
vent such co-operation, and a concurrent jurisdiction was cor., 
templated j that of the State, of course, being subordinate to 
that of the United States, but only to the extent to which 
Congress had seen fit to interfere. 

"It seems to be often overlooked," said lle, "that a National Con
stitution has been adopted in this country, establishing a real GO\oern
ment therein, operating upon persons and territory and things; and 
which, moreover, is or should be as dear to every American citizen as 
his State Government is. Whenever the true conception of the nature 

• 

of this Government is once conceded, no real difficulty will arise in the 
just interpretation of its powers. But if we allow ourselves to regard 
it as a hostile organization, opposed to the proper sovereignty and dig
nity of the State Governments, we shall continue to be vexed with 
difficulties as to its jurisdiction and authority." 

Justices Field and Clifford again dissented, contending 
that it was incompetent for the Federal Government to eu
force, by coercive measures, the performance of a plain duty, 

• 

imposed by Congress upon the executive officer of a State, 
and that it would seem to be equally incompetent for it to 
enforce, by similar measures, the perfornIance of a duty im
posed upon him by a law of a State j that Congress could not 

1100 U. S. 391 (1879). 



• 

• 

JURIES IN DELA WARE. 493 

punish for the non-performance of a duty which it could not 
prescribe, and that it was a contradiction in terms to say 
that it could inflict punishment for disobedience to an act 
the performance of which it had no Constitutional power to 
command} 

In Neal v. Delaware 2 it was held, in an opinion by Mr. 
Justice Harlan, that the Constitution of Delaware, which had 
been adopted in 1831, and gave the right of suffrage, with a 
few special exceptions, to "free white male" citizens, was in 
conflict with the Fifteenth Amendment, the effect of which 
was to annul so much of the State Constitution as was in
consistent therewith, and that thencefonvard the jury statute 
was enlarged in its operation so as to render colored citizens, 
otherwise qualified, competent to serve as jurors in the State 
Courts. From this judgment Chief Justice Waite dissented, 
on the ground that the mere fact that persons of color had 
not been allowed to serve on juries where colored men were 
interested, was not enough to show that the defendants had 
been discriminated against because of their race, and that he 
could not believe that the refusal of the Court below, upon 
an affidavit unsupported by evidence, to quash the indictment 
and quash the panel of jurors, because the defendant had 
been discriminated against on account of his race, was such 
an error in law as to justify a reversal of the judgment. 
Mr. Justice Field dissented substantially on the same grounds. 

"To afford equality of protection," said he, "to all persons by its 
laws, does not require the State to permit all persons to participate 
equally in the administration of those laws, or to hold its offices, or to 
discharge the trusts of government. Equal protection of the laws of a 
State is extended to persons within its jurisdiction, within the meaning 

J See also E~ parle Clarke, 100 U. S. 399 (1879). 
s 103 U. S. 370 (1880). 

• 

• 



, 

• 

• 

494 THE SVPRE.lfE COURT OF THE UNITED STATES. 

of the Amendment, when its Courts are open' to them, on the same 
terms as to others, with like rules of evidence and modes of procedure 
for the security of their persons and property, the prevention and redress 
of wrongs and the enforcement of contracts; when they are subjected to 

• 

no restrictions in the acquisition of property, the enjoyment of personal 
liberty and the pursuits of happiness which do not equally affect others ; 
when they are liable to no other nor greater burdens nor charges than 
such as are laid upon others, and when 110 different 110r greater pun
ishment is enforced against them for a violation of the laws." 

In a later case 1 Federal control over elections for mem
bers of Congr~ss was distinctly sustained, and such control 
was not diminished or annulled because an election for State 
officers was held at the same time or place. While affirming 
the doctrine that the Fifteenth Amendment gave no affirma
tive right to the black man to vote, but simply prevented dis
crimination against him whenever the right was granted to 
others, yet it was asserted that under some circumstances it 
might operate as the immediate source of a right to vote. 
Thus in all cases where the States had not removed from 
their Constitutions the words" white man" as a qualification 
for voting, the provis:on did have the effect of conferring on 
him the right to vote because it annulled the word white, and 
thus left him in the enjoyment of the same rights as white 
persons. The particular offence charged was that of conspir
ing to intimidate a black voter, and prevent him by beating 
and wounding from voting for a member of Congress. 

"If the Government of the United States," said Mr. Just
ice Miller, "has within its Constitutional domain no authority 

I Ex parle Yarbrough, IIO U. S., 651 (1883). The same principle was sustained 
as to a conspiracy to prevent a person from exercising the right to make effectual' 
his homestead entry, United States v. Waddell, JI2 U. S., 76 (1884); and as to a 
conspiracy to drive the Chinese from their homes, Baldwin v. Franks, f20 U. S., 
678 (1886). 

• 

• • 



• 

• 

• 

DUE PROCESS OF LAW. • 495 

to provide against these evils, if the very source of power may 
be poisoned by cormption or controlled by violence and out
rage, without legal restraint, then, indeed, is the country in 
danger and its best powers, its highest purposes, the hopes 
which it inspires and the love which enshrines it, are at the 
mercy of the combinations of those who respect no right but 

• 

brute force, on the one hand, and unprincipled corruptionists 
on the other." 

Another class of rights \vithin the protection of the Four
teenth Amendment was considered in Kennard v. ~tate oj 
Lozeisialla,l the Chief J usf:," showing that an Act of a State, 
by which provision had been made for the trial of a case be-

• 

fore a Court of competent jurisdiction, by bringing the accused 
before the Court, and notifying him of the charge he was re
quired to meet, thu.s giving him an opportunity to be heard, 
and also providing for due deliberation and judgment on the 
part of the Court, and for an appeal to the highest Court of 
the State, was not in violation of the provisions of the Con
stitution which prohibited any State from depriving any per
sou of life, liberty or property without due process of law. 

And in Tf/alkey v. Sauvl1ut 2 the question whether a citi
zen had been deprived of the right of trial by jury was dis
cussed, and it was held that the requirement of the Constitu
tion that a person could not be deprived of his property with
out due process of law, did not imply that all trials in the 
State Courts affecting property must be by jury; that the Con
stitutional requirement was fully met if the trial was had ac
cording to the settled course of judicial proceedings; that due 

192 U. S., p. 480 (1875). Affirmed in Foster v. Kansas, 112 U. S., 201 (1884). 

292 U. S., 90 (1875), affirming Edward v. Elliott, 21 Wallace, 557 (1874). See 
also Pearson v. Yeudall, 9S U. S., 294 (1877), in which it was held that States 
might regulate Jury trials. 

• 

• 

• 
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• 

process of law was process according to the law of the land, 
which was subject to regulation by the law of the State, and 
inasmuch as the State Court had decided that the proceedings 
below were in accordance with the law of the State, it was 
not found to be contrary to the Constitution or any law or 
treaty of the United States, nor did the Fourteenth Ameud
ment forbid the abridgment of the right of trial by jury in 

• 

suits at common law in the State Courts. 
In illustration of the doctrines thus established, the 0"-011 

Rights Cases 1. were decided. Congress, by. an Act passed 
• 

March I, 1875, entitled "An act to protect all citizens in 
their civil and legal rights," had endeavored to secure to all 
persons within the jurisdiction of the United States the full 
and equal enjoyment of the accommodations, advantages and 
privileges of inns, public conveyances on land or water, thea
tres and other places of public amusement, subject only to 
such conditions and limitations as were established by law, 
and were applicable alike to citizens of every race and color, 
regardless of any previous condition of servitude. Suitable 

• 

penalties were provided for any violation. In delivering the 
opinion of the Court, Mr. Justice Bradley declared that it 
was the simple purpose of the law to provide that no distinc
tion should be made between citizens of different race or color, 
or between those who had, and those who had not, been 
slaves, and that its effect was to secure to such persons the 
same accommodations and privileges as were enjoyed by 
white citizens. But it was State action of a particular char
acter that was prohibited. No individual invasion of rights 
was the subject matter of the Fourteenth Amendment, which 
did not invest Congress with power to legislate upon subjects 
which were within the domain of State legislation, but simply 

1109 U. S., 3 (1883) • 
• 

• 

• 
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provided modes of relief against State action. It did not au
thorize Congress to create a code of municipal law for the 
regulation of private rights, but to provide modes of redress 
against the operation of State laws and the actions of State 
officers,executive or judicial, whenever these were subversive 
of fundamental rights. But until some State law had been 
passed, or some State action, through its officers or agents, 
had been taken, adverse to, the rights of citizens sought to be 
protected by the Amendment, no legislation of the United 
States, nor any proceeding under such legislation, could be 
called into activity. The civil rights guaranteed by the Con
stitution against State aggression could not be impaired by 
the wrongful acts of individuals unsupported by State author
ity in the shape of laws, customs or judicial or executive 
proceedings. If one individual did a wrong to another the 
remedy should be sought in the State tribunals, and until 
such right had been denied by State action, no ground for 
the interposition of Congress arose. The legislation author
ized by the Amendment to be adopted by Congress for en· 
forcing its provisions, was not direct legislation upon the 
matters respecting which the States were proscribed from 
making or enforcing laws or doing certain acts, but was cor
'rect£ve legislation, such as might be necessary or proper for 
counteracting and redressing the effect of such laws or acts. 
\Vhile the Thirteenth Amendment abolished slavery and 
invohtntary servitude, and by its reflex action established 
universal freedom in the United States, and Congress might 
probably pass laws directly enforcing its provisions, yet such 
legislative power extended only to the subject of slavery and 
its incidents, and the denial of equal accommodations in inns, 
public conveyances and places of public amusement, imposed 

• • 

no badge of servitude incapable of redress in the ordinary 
32 

• 

• 
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tribunals. The point that Congress under the commerce 
clause might pass a law securing to aU persons equal accom
modations on lines of public conveyance between two or more 
States, was not decided. 

From this judgment and reasoning Mr. Justice Harlan 
dissented, because the opinion was based upon grounds en
tirely too narrow and artificial. He contended that the true 
meaning and purpose of the Amendment was to secure direct 
legislation by Congress in favor of the citizens; operating 
directly upon them, not limited to State action either by legis
lative act or judicial or executive interference. The Amend
ment was aimed at class tyranny, and was not limited to the 
colored race, which was denied by corporations and individ
uals wielding public authority rights fundamental to their 
freedom and citizenship. He predicted that at some future 
time it might be some other race which would faU under the 
ban of race discrimination, and that if the Constitutional 
Amendments were enforced according to the intent with 
which, as· he conceived, they were adopted, there could not 
be in this Republic any class of human beings in practical 
subjection to another class, with power in the latter to dole 
out just such privileges as they might choose to grant. 

From the consideration of the true scope and meaning 
of the Post Bellum Amendments and Civil Rights, we 
tum to a high moral question. In the case of Reynolds 

. v. United Stales,l Chief Justice Waite delivered a notable 
opinion, deciding that bigamy in Utah was a crime against . 

• 

the United States, and punishable under the statutes for 
the government of the Territories. The question arose 
whether, under the First Amendment to the Constitution 
providing for civil and religious liberty, a man's religious 

198 u. S., 14S (1878). 
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belief could be accepted as a justification for committing 
an act made criminal by the law of the land. Reynolds 
had been married in Utah knowing that he had a wife liv
ing elsewhere, and set up by way of defence that the church 
of which he was a member enjoined polygamy. The Chief 
Justice, in a most interesting examination of the history of 
religious freedom and the statutory and Constitutional provis
ions intended to secure it, showed that marriage, while a sacred 
obligation, was a civil contract regulated by law, lying at the 
very foundations of society, the source of social relations, ob
ligations and duties. Although Congress could not pass a law 
prohibiting the free exercise of religion, yet it was clearly 
within the legitimate scope of the power of every civil gov
ernment to determine whether polygamy or monogamy should 
be the law of social life under its dominion. Hence the statute 
under consideration was within the legitimate power of Con
gress and a Constitutionally valid act, as prescribing a rule 
of action for all those residing in the Territories. It could 
not be that those. who were by religion polygamists could 
commit an act which the law declared to be a crime, and go 
unpunished, while those who were not polygamists were amen-
able to the criminal courts: -

" Suppose," said he, "one believed that human sacrifices were a nec
essary part of religiolls worship; could it be seriol1sly contended that the 
civil government -under which he lived could not interfere to prevent a 
sacrifice? Or if a wife justly believed it was her duty to burn herself 
upon the funeral pile of her dead husband, would it be beyond the power 
of the civil government to prevent her carrying her belief into practice?" 1 

1 See also Miles %1. U. S., 103 U. S., 304 (1880); Murphy v. Ramsey, II4 U. S., 
IS (t884), in which th<' Edmunds law prohibiting cohabitation with more than one 
woman was sustained; Cannon v. United States, u6 U. S., 55 (1885), in which bigamy 
was defined; and Snow v. United States, u8 U. S., 349 (1885). 

-
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A new and copious source of Federal power was now ex
plored. The case of Tennessee v. Daw'sl embraced the relation 
of the General Government to the States. A deputy Collector of 
Internal Revenue had been indicted in a State court for murder. 
He filed a petition to remove the case into the Circuit Court of 
the United States, alleging that his act was committed in self
defence while discharging his official duties in seizing an il
licit distillery. The case was brought to the Supreme Court 
upon a cer.tificate of division of opinion between the judges in 
the Court below. It was argued, in an opinion by Mr. Justice 
Strong, that the United States Government, acting directly 
upon the States and the- people of the States, though limited 
in its power, was supreme; so far as those powers extended 
no State could exercise them, or obstruct their exercise. The 
General Government would cease to exist if it could 110t enforce 
its powers within the States through the instrumentality of 
its own officers, and if, when thus acting within the scope of 
their authority: they could be arrested and brought to trial in 
a State Court for an alleged offence against the laws of the 
State in the performance of an act which was warranted 
by the Federal authority which they possessed if the General 
Government could not interfere for their protection if such 
protection depended on the States it would be possible for 
any State at pleasure to arrest the operations of the General 
Govenunent. It was asserted that the judicial powers of the 
United States, embracing all cases in law and equity, ex
tended to civil and criminal cases alike, and it was shown 
by vigorous reasoning that the act for which Davis had been 
indicted had been done under and by virtue of his office, and 
while he was resisted by an armed force in his attempts to 
discharge his official duty: 

• 
I 100 U. S., 257 (1879) • 

• 
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"'Ve come then to the inquiry," said lte, "most discussed during the 
argument .... Has the Constitution conferred upon Congress the power 
to authorize the removal, fro111 a State Court to a Federal Court, of an 
indictment against a re\"e.l1ue officer for an alleged crime against the State, 
and to order its removal before trial, when it appears that a Federal 
question or a claim to a Federal right is raised in the case, and must be 
decided therein? A more important question can hardly be imagined. 
Upon its answer may depend the possibility of the General Government's 
preserving its OW11 existence." 

• 

It was shown that it was 110 invasion of the sovereignty 
of a State to withdraw from its courts into the courts of 
the General Government the trial of prosecutions for offences 
against the criminal laws of the State, whenever the defence 
presented a case arising ont of an Act of Congress. The dual 
nature of our government could not be ignored. The States 
were not completely and in all respects sovereign. Congress 
had necessarily the right to provide for tIle removal of crimi
nal causes as well as civil cases. In fact it was more neces
sary that this jurisdiction should be extended over criminal 
than over civil cases: • 

"If it were not admitted," said he, "that the Federal judiciary 
had jurisdiction of criminal cases, then was nullification ratified and 
sealed forever; for a State would have nothing more to do than to de
clare an act a felony or misdemeanor, to nullify all the laws of tbe 
Union. " 

Justices Clifford and Field dissented. In their judgment 
the case involved issues no less grave than the natnre, extent 
and limitation of the judicial power of the United States, and 
they contended that the Federal Courts had no criminal jurisdic
tion, except such as was expressly conferred by an Act of Con
gress in pursuance of a Constitutional grant. As long as it 
had not been declared in express tenns that resistance offered 

• 
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to a revenue officer in the performance of his duty was a crime 
against the United States, the whole matter must be left to 
the State tribunals. They pointed out that no Act of Con
gress gave a revenue officer immunity to commit murder in a 
State, or prohibited the State fro111 executing its laws for the 
punishment of the offender. Criminal homicide in a State 
was clearly an offence against the State, unless committed 
within the exclusive jurisdictioll of the United States. They 
characterized it as an amazing proposition' that an indictment 
for a wilful and felonious murder, pending in a State Court 

• 

found by a grand jury of a State, under a statute of a State, . 
and not involving any Federal question, could be removed 
from the State Court into the Circuit Court of the United 
States for trial, merely because the prisoner at the time he 
committed the homicide was a deputy collector of internal 
revenue. 1 

The final and 1110st extraordinary extension of Federal 
power was now reached. 

In Juillard v. GreClZ1Jla1l 2 it was determined that Con
gress had the Constitutional power to make the Treasury 
notes of the United States a legal tender in payment of pri
vate debts in time of peace as well as in war, and that the 
Act of Congress of May 3 Ist, I878, which provided for the re
issue of notes, issued during the war of the Rebellion but 
which had been redeemed and paid in gold coin at the Trea
sury, was a Constitutional exercise of power, and that the 
Secretary of the Treasury could re-issue and keep in circula-

lThe principle established by the decision has been firmly upheld and illus· 
trated in the later cases of Strauder v. Virgiuia, 100 U. S., 303 (1879) j Virginia v. 
Rh'es, Ibid., 313 (1879) j Ex parte Virginia, Ibid., 339 (1879); Railroad Company v. 
Mississippi, 102 U. S., 140 (1880) j Davis v. South Carolina, 107 U. S., 599 (1882) j and 
the recent much discussed case, Ite "e Neagle, 135 U. S., I (1890), in which the dis-
senting Justice, Field, was directly concerned. 2110 U. S., 421 (1884). 
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tion such notes, and that when re-issued, they were legal ten
ders. It was strongly contended by Senator Edmunds and 
Mr. William Allen Butler as counsel that the previous de
cisions of the Court 1 had simply established the legal tender 
quality of Treasury notes as a temporary expedient, necessary 
as a means of averting National destruction, but otherwise un
justifiable, and that the debates in Congress, the declarations of 
the Executive department, as well as the language of the J udi
cial department went no farther, that in the absence of public 
exigency legal tender legislation was not a means appropriate 
to any legitimate end of government j that inasmuch as an 
exigency created a power, so it limited the duration of the 
power, and that any attempt to exercise it after the war which 
had called it into being had closed, and had been succeeded 

• 

by the calm and order of established peace, was in excess of 
any power reposed by the Constitution in Congress. The 
opinion was delivered by Mr. Justice Gray, who re-examined 
the entire question, and after a full consideration of the Acts, 

• 

declared that the Court was of opinion that no distinction in 
principle could be drawn between the cases theretofore de
termined, and the one at bar. Having satisfied itself of the 
existence of the power, the Court declared that the question 
of the propriety of its exercise at any particular time, whether 
in war or peace, was a question entirely for the determina
tion of Congress, and was not a judicial question. The Con;t, 
therefore, declined to pass the line which circumscribed the 
Judicial department to tread on legislative ground. From this 
judgment Mr. Justice Field alone dissented in an opinion re-

. plete with learning and marked by vigorous aud emphatic 
reasoning. He contended that the decision of the Court would 

1 Legal Tender Cases, 12 Wallace, 528 (1870). 

• 

• 

• 
• 
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breed many evils, and that hereafter no restraint cotild be 
imposed upon unlir'lited appropriations by the Government 
for all imaginary schemes of public improvement if the print
ing press could furnish the money that was needed for t :1ll.1 

In the great case of !("z'lbounz v. Thompsoll,2 Mr. Justice 
l\Iiller had occasion to examine the right of the House of 
Represenhtives to punish citizens for contempt of its author
ity. Kilb"urn had been summoned as a witness by a com
mittee of Congress, and had refused to answer questions con
cerning the business of a real estate pool of- which he was a 

• 

member, and had refused to produce books and papers, which 
it was claimed 11ad a bearing on the rights of the United 
States as a creditor of Jay Cooke & Co., then in bankruptcy, 
the firm having a large interest in the pool. By an order of 
the House he was imprisoned for forty-five days in the jail 
of the District of Columbia for his contempt. On his release 
he sued the Sergeant-at-Anns, who had executed the order, 
and the members of the comlllittee who had been instru
mental in securing it. It was held that each House could 
punish its own members for disorderly conduct 6r for failure to 
attend its sessions, and cou.ld decide cases of contested elec
tions and determine the qualifications of its members, and 
exercise the sole powers of impeachment, and in the perform
ance of such duties could sumlllon witnesses, or punish them 

1 This decision awakened the most . extraordinary excitement and led to criti
cism, discussion and argument in all quarters. Among the most noticeable of the 
papers produced by this great judicial debate was an adverse paper by George 
Bancroft, the eminent historian, entitled "A Plea for the Constitntion of the United 
States 'Vounded in the House of its Guardians. It See also a reply to l\Ir. Ban
croft's argument by Mr. R. C. McMurtrie, of Philadelphia, an article in the "Amer
can Law Review," Vol. IV, p. 768, by Mr. Justice O. W. Holmes, Jr., of l\Ias~.achusetts, 
and an article in the "Harvard Law Review" for May, 1887, Vol. I, p. 73, by Pro
fessor James B. Thayer, of the Harvard Law School. See also Bryce's II American 
Commonwealth," Vol. I, p. 264. 2103 U. S. 168 (1880). 
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for contumacy. But this power did not extend generally 
to the punishment of a witness for contumacy, unless his 
testimony was required in a matter into which the House 
had jurisdiction to inquire. But neither House possessed the 
general power of inquiring into the private afl'airs of a 
citizen. It could not be kuown until it had been fairly ascer
tained that the Courts were powerless to redress the creditors 
of Jay Cooke & Co.; and as the matter was still pending in 
court, Congress had no right to interfere, the subject matter 

. of the investigation being judicial and not legislative. The 
doctrine which had been announced in AllderS01Z v. DmZ1/. 1_ 

that the finding of the House that the plaintiff had been 
guilty of contempt was conclusive was limited, and par
tially overruled. It was denied that Congress possessed a 
general power of punishing for contempt. \Vherever they 
proceeded in a matter beyond their legitimate cognizance, 
their right to fine and imprison a man was not beyond the 
power of the Courts to inquire into the grounds on which the 
order was made. The House of Representatives was not the 
final judge of its own powers and privileges in cases in which 
the rights and liberties of the citizen were concerned. No 
such arbitrary or nncontrollable prerogative existed. The 
resolution of the House finding Kilbourn guilty of contempt, 
and the warrant of its Speaker for commitment to prison, 
were not cOllcIusive, and could not be pleaded by the Ser
geant-at-Arms as a justification in an action brought against 
him for false imprisonment. But as the members of the com
mittee had taken no part in the actual arrest, and were pro
tected by the Constitutional provisions in relation to freedom 
of debate, no liability attached to ,them. 

1 6 Wheaton, 204 (1821). 

• 

• 

• -
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In the case of Ex parle Cur/ls 1 an Act of Congress was 
sustained which prohibited officers or employes from request
ing, giving to, or receiving fro111 any other officer or employe 
of the Government any money or property or other thing of 
yalue for political purposes, and a blow was thus struck, in 
behalf of Civil Service Reform, against involuntary political 
assessments. The Chief J nstice based the decision upon the 
ground that the act simply prohibited officers or employes of 
the government from giving to or receiving from each other. 
Beyond this it restricted no political privileges. Its purpose 

• 

was to promote efficiency and integrity in the discharge of 
official dnties, and to mail!tain proper discipline in the public 
service; such a purpose was clearly within the just scope of 
legislative power. Mr. Justice Bradley dissented. The effect 
of such a law, he contended, was to prevent the citizen from 
co-operating with other citizens of his own choice in the pro
motion of his political views, and the denial to a man of the 
privilege of associating and making joint contributions with 
snch other citizens as he might choose, was an unjust re-

• 

straint of his right to propagate and promote his views on 
public affairs. 

In 1882 the conflagration which had been kindled in 
Chlsho!m's Exrs. v. Georgia, and smothered by the Eleventh 
Amendment, again broke forth. Could a State be sued? 
Could repudiation be successfully accomplished? Was there 
110 redress for the injured creditor of a sovereign' State? A 
llumber of cases came before the Court under the general . 
title of LOltlsialla v. JUlIle!.2 The Legislature had, by an 
Act, in 1874, provided for an issue of bonds consolidating 
and reducing the floating and bonded debt of the State. A 

J 106 U. S. 371 (1882) . 

• 
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tax was imposed which was to be annually levied and col
lected for the' purpose of paying the interest and principal of 
the bonds thereby authorized, and the revenues thus derived 
were to be set apart and appropriated to that purpose, and 
no other; and it was declared that it should be deemed a 
felony for any officer of the State to divert the fund. Imme
diately after the passage of this Act an Amendment to the 
Constitution was adopted, by which the issue of bonds was 

• 

declared to create a valid contract between the State and the 
holders of the bonds, which the State could by no means 
impair. Six years later a new Constitution went into effect, 
by which the rate of interest on the consolidated bonds, pre
viously authorized, was reduced, {l,nd. the bondholders were 
given an option to demand ill exchange for the bonds held 
by them bonds of new denominations, to be issued at the 
rate of seventy-five cents upon the dollar. The holders of 
the former bonds demanded payment of their coupons. Such 
payment was refused by the Auditor and Treasurer of the 
State. The question, as stated by the Chief Justice, was 
whether the contract between the bondholders and the State 
could be enforced, notwithstanding the new Constitution, by 
coercing the agents and instruments of the State, whose au
thority to levy and collect the tax had been withdrawn in 
violation of the terms of the contract, without having the 

• 

State, in its political capacity, a party to the proceedings. 
The answer' was in the negative. In reply to the argument 
that the State Treasurer was a trustee of the moneys in his 
possession for the benefit of the complainants it was shown 
that he was a mere keeper of the State funds, holding them 
as the agent of the State. If there was any trust, the State 
was the trustee, and unless the State could be sued, the trustee 
could not be enjoined. Nor could a committee of bondhold-

, 

• • .. ' 
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ers, by writ of mandamus, compel the executive officers of 
the State to perform their duties under the State law. The 
Courts of the Union could not claim jurisdiction over State 
officers in charge of public moneys, so as to control them as 
against the political power, in their administration of the 
finances of the State. The State had not submitted herself 
without reservation to the jurisdiction of a Court; and it was 
too clear for controversy that a suit against a State officer, in 
such a case as that at bar, was practically a suit against the 

• 

State itsel£ 
• 

"The remedy sought, It said Chief Justice \Vaite, "in order to be 
complete, would require the Court to assume all the executive authority 
of the State, so far as it related to the enforcement of t11iil law and to 
snpervise the conduct of all persons charged with allY official duty in 
respect to the levy, collection and disbursement of the tax in question, 
until the bonds, principal and interest, were paid in full, and that, too, 
in a proceeding to which the State as a State was not and could not be 
made a party~ It needs no argument to show that the political power 
cannot be thus ousted of its jurisdiction, and the judiciary set in its 
place." 1 . 

Mr. Justice Field dissented, admitting that the sovereign 
cannot be held amenable to process in his own Courts with
out his consent, but contending that the conduct of the State 
was virtually a repudiation of her former engagements and a 
direct violation of the inhibition of the Federal Constitution 
against the impairment of the obligation of contracts. Wher
ever a State entered the markets of the world as a borrower, 

1 The same doctrine was substantially asserted in Elliott v. Wiitz, 107 U. S., 71 I 
(1882), and Cunningham v. :!\lacon and Brunswick R. R. Co., 109 U. S., 446 (1883). 
An instance of where a State had provided a remedy a.:ainst herself by mandamu~ 

, 

is to be found in Antoni v. Gree "lW, 107 U. S. 769 (1882), and it was held she 
could not modify the remedy so as '.v impair the obligation of the contract. 

I , 

• 
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she laid aside her sovereignty for the time, and became re
sponsible as a civil corporation; and although suits against 
her, even then, might not be allowed, yet her officers could 
be compelled to do what she had directed that they should 
do. He contended that where the State is concerned, the 
State should be made a party, if it can be done. That it 
cannot be done is a sufficient reason for the omission to do 
it, and the Court may proceed to decree against the officers 
of the State in all respects as if the State were a party to 
the record. In deciding who are parties to the suit, the 
Court will not look beyond the record. Making a State of-

• 

ficer a party does not make the State a party, although her 
law may have prompted his action; and the State may stand 
behind him as the real party in interest.l 

Mr. Justice Harlan also dissented. In his view the Con
stitution of Louisiana in effect nullified the previous under
takings of the State; the obligation of solemn contracts had 
been impaired; the judicial arm of the Nation was hopelessly 
paralyzed in the presence of an ordinance destructive of the 
rights of the bondholders, and passed in admitted violation 

• 

of the Constitution of the United States. He contended that 
the suits were not brought against the State merely because 
they were brought against its officers; that the officers of 
Louisiana could not rightfully execute the provisions of the 
State Constitution which conflicted with the supreme law of 
the land; the Courts of the Union should not pennit them 
to do so; but for the adoption of the Ordinance of 1879, the 
State officers could have been restrained by injunction from 
diverting funds collected to meet the interest on the consoli-

I He relied upon United States v. Lee, 106 U. S., 196 (1882), the famous suit 
brought for the recovery of the Arlington estate, now a National cemetery, and 
Davis v. Gray, 16 Wallace, 203 (1872). 

.\ 
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dated bonds, and could have been compelled by mandamus 
to perform purely ministerial duties, enjoined by the statute 
and Constitution of 1874. 

A similar result was reached in the cases of New Hamp
slui-e v. LOltlSialla and lVCW York v. Loltlsialla,t which arose 
out of an effort on the part of the bondholders to obtain their 
rights through an assignment of their claims to the plaintiff 
States. It was held that inasllluch as they were precluded 
from prosecuting suits in their own names, they could not 
sue in the name of their respective States, even with the 
consent of the plaintiff States. A State c<?uld not allow the 
use of its name in such a suit for the benefit of one of its 
own citizens. A State was not an independent nation, clothed 
with the right and the faculty of making an imperative 
demand upon another independent State for the payment 
of debts which were owing to its citizens, nor could one 
State create a "controversy" with another State, within the 
meaning of that term as used in the Constitution, by as
suming the prosecution of l.ebts owed by the defendant 
State. 

Although the practical result of these rulings was to enable 
the States to repudiate their debts, yet it was held that the 
meaning of the Eleventh Amendment was too clear to admit 
of evasion. Its evident purpose, promptly proposed as it had 
been upon the announcement of the decision in Clzz'slzol1.1z1s 
Executors v. Georgz'a, and almost immediately adopted, was 
to prohibit all suits against a State by or for citizens of 
other States or aliens, without the consent of the State to be 
sued. Such being the case, the Court was satisfied that it 
was prohibited both by the letter and the spirit of the Con-

1 108 U. S., 76 (1882). 
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stitution, from entertaining the suits, which were consequently 
dismissed.1 

Several interesting cases relating to the Indian tribes arose 
at this period. In the first of these 2 it was held that an In
dian was not a citizen of the United States within the mean
ing of the Fourteenth Amendment, even though he alleged 
that he was born within the United States and had severed his 
tribal relations, and fully' and completely surrendered himself 
to the jurisdiction of the United States, and was a bOlla fide 

resident of the State of Nebraska. The opinion was delivered 
by Mr. Justice Gray, and was based upon the ground that an 
Indian could not make himself a citizen of the United States 

• 

without the consent and co-operation of the Government; that 
the mere fact that he had abandoned his nomadic mode of life 
or tribal relations, and adopted the manners and habits of 
civilized people might be a good reason why he should be 
made a citizen, but did not of itself make him one; that citi
zenship of the United States was a political privilege which 
110 one 110t born to could assume without the consent of the 
Government in some form. From this judgment Justices 
Harlan and \Voods dissented because under the Fourteenth 
Amendment, all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, were citizens of 
the 'Onited States and of the State wherein they resided. 

In a later case it was shown that by various treaties the 
United States had recognized the Cherokee Indians as one 
people, composing a single tribe or nation, and that when the 
Cherokees in North Carolina dissolved their connection with 

lThe converse of these cases is fouud ill Hagood v. Southern, 117 U. S. 52 (1885), 
and the scope and purpose of the Eleventh Amendment is fully considered by Mr. 
Justice Matthews ill In re Ayers, 123 U. S.443 (1887). 

I Elk v. Wilkins, 112 U. S., 94 (1884). 
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their nation, and refused to accompany the body of it on its 
removal, they had no separate political organization, aud hence 
were not entitled to a share of an annuity fund created by 
sales of Cherokee lands west of the Mississippi; that they 
must be re-admitted to citizenship in the Cherokee Nation 
in compliance with its Constitution and laws if they wished 
to enjoy the benefits of its property.l 

In a still later case 2 it was held that wlIi1e the United 
States Government had recognized in the Indian tribes a state 
of semi-independence and pupilage, it had the right and au
thority, instead of controlling them by treaties, to goveru them 
by Acts of Congress, and that they were necessarily subject 
to the laws which Congress might enact for their protection 
and for the protection of the people with whom they came in 
contact i that the States had no such power over them as long 
as they maintained their tribal relations; that they owed no 
allegiance to a State within which their resen'ation might be 

• 

established, and that the State could give them no protection: 
hence it followed that an Act of Congress giving jurisdiction 
to the courts of the Territories of the crimes of murder, man
slaughter, rape, assault with intent to kill, arson, burglary and 
larceny committed by Indians within the Territories, was Con
stitutionally valid, and gave jurisdiction in like cases to the 
courts of the United States over the same crimes committed 
on an Indian Reservation within a State of the Union.:! 

In 1885 the Court discharged certain Chinese prisoners 
who had been proceeded against under an ordinance of the 
city of San Francisco, providing that it should be unlawful 

1 Cherokee Trust Funds, 117 U. So, 288 (1885~ 

t U. S. Z'. Kagama, uS U. So, 375 (1885)0 

'The same result was practically reached in Choctaw Nation t'o United States, 
and Uo So v. Choctaw Nation, Jl9 U. So, I (1886) • 

• 

• 

• 



• 

RIGHTS OF CHINESE. 513 

for any person to engage in the laundry business without 
having first obtained the consent of the Board of Supervisors, 
unless the same be located in a building constructed either of 
brick or stone, because it did not prescribe a rule and con
ditions for the regulation of the use of laundry property to 
which all similarly situated might conform, and because it con
ferred a naked arbitrary power upon the Board of Supervisors 
to give or withhold consent, and made all those engaged in the 

, 

business the tenants at will under the Board as to their means 
of living. It was declared that the rights of the petitioners 
were none the less because they WeI\! aliens and subjects of the 
Emperor of China.1 In a later case although an Act of Con-

• 

gress provided for the punishment of conspirators to deprive the 
Chinese, residing within a State, of rights secured to them by 
treaty, it was decided that forcibly expelling them from their 
homes in the town in which they resided, was not an offence ' 
punishable under the statute, which was held to apply only 
to conspiracies affecting citizens in their enjoyment of the 
elective franchise and their civil rights as citizens.2 In the 
Chzizese Exclusion Case,3 the Act of Congress prohibiting 
those Chinese laborers from re-entering the United States, who 
had departed before its passage with a certificate issued under 
a former Act granting them permission to return, was held to 

• 

be valid, on the ground that even though the Act was in 
contravention of express treaty stipulations, it was not on that 
account invalid or to be restricted in its enforcement. Trea
ties were of no greater legal obligation than other Acts of 
Congress, and were subject to modification or repeal. The 
question whether the Government was justified in disregarding 

38 

1 Yick Wo v. Hopkins, 118 U. S., 356 (IS85). 

2 Baldwin v. Franks, 120 U. S., 678 (1886). 
S Chae Chan Ping, ISO U. S., 581 (1889). 

• 

• 
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its engagements with another nation was held not to be one 
for the determination of the Court. The United States, 
through the action of its Legislative department, could exclude 
aliens from its territory, although no actual hostilities existed 
with the nation of which such aliens were the sul)jects, the 
power of excluding foreigners being an incident of sovereignty, 
hence the right to its exercise could 110t be granted away or 
restrained. 

In the case of Fosler v. /fallsas,t it was held in confirm
ation of a former decision:l that a State law prohibiting the 
manufacture and· sale of intoxicating liquors was not repug
nant to the Constitution of the United States,3 and this was 
followed by the determination that legislation by a State, 
prohibiting the manufacture within her limits of intoxicating 
liquors to be there sold and bartered for general use as a 
beverage, did not necessarily infringe any right, privilege or 
immunity secured by the Constitution of the United States. 
Uuder the exercise of the police powers of the State it was 
competent for the Legislative department to determine prima
rily what measures were appropriate or needful for the pro
tection of the public morals, the public health or the public 
safety, and the Fourteenth Amendment did not deprive the 
States of these powers, or impose restraint upon their exer
cise.4 

• 
1112 U. S. 201 (18S.~). 

:I Bartemeyer v. Iowa, 18 Wallace, 129 (1873). 
3 See also Beer Co, v. Massachusetts, 97 U. S. 25 (1877). 

4 Mugler v. Kansas, 123 U.S., 623 (1887). See also Bowman v. Chicago and 
Northwestern R. R. Co., J25 U. S. 465 (1887), in which it was held that a law 
of Iowa forbidding the brinl,'ing into the State from other States of any intoxi
cating liquors without a certificate, as therein required, was a regulation of com
merce among the Sta.tes, and was void as repugnant to the Constitution, such 
statute not being an inspection law. nor a quarantine or sanitary law, and there
fore not a legitimate exercise of the police power of the State . 
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In the case of Ex parte SP/cs,t known as the case of the 
Chicago Anarchists, it was held that the first ten Amendments 
to the Constitution were 110t intended to limit the powers of 
the State Governments in respect to their 0\\"11 people, but 
simply operated 011 the National Government, and that where 
challenges to jurors for bias were disallowed, and the juror 
was peremptorily challenged and excused, and an impartial 
juror obtained in his place, the Constitutional right of the 
accused was maintained. The finding of the trial Court upon 
the issue of whether the jury was impaltial, ought not to be 
set aside unless the error was manifest, and where the chal
lenge was on the ground that the juror had formed an opin-

• 

ion, it 111ust be made to appear clearly that upon the evidence 
the Court ought to have found that he had formed such an 
opinion that he could not in law be deemed impartial. It 
was also held that the objection that the defendants were for
eign born, and had been denied by the trial Court rights 
guaranteed by treaty, could not be raised in the Supreme 
Court for the first time, the point 110t having been considered 
by the Court below; so, too, the objectiou that the defend· 
ants were not actually present in the State Court '\Ohen 
sentence was pronounced, could not be made, if the record 
showed that they were present.2 

. 

The Grallger Cases 110W claim attention. In 1I£U1l1l v. The 
Siale of Illzil01S 3 it was held, in an opinion by Chief Justice 
Waite, that under the limitations upon the legislative power of 
the States imposed by the Constitution of the United States, the 

1123 U. S. 131 (18S,). 

2 See also Brooks v. Missouri, 124 U. S. 394 (1887) in which it was held that it 
must appear on the record that some right, title, privilege or immunity was 
specially set up or claime(l in the State Court at the proper time, and in the 
proper way, and that the decision was against the right so set up or claimed. 

s 94 U. S., 113 (1876). 

• 

• 

• 



, 

• 

, 

516 THE SUPREME COURT OF THE UNITED STATES. 

Legislature of Illinois could fix by law the maximum of 
-charges for the storage of grain in warehouses at Chicago, and 
other places in the State, it being a mere common law regu
lation of trade or of business. The act was not unconstitu
tional, and when private property was devoted to a public 
use it was subject to public regulation. From this judgment 
Justices Field and Strong dissented. 

In the case of the Chica.{{'o, Burlingtoll a1ld QlIillC)' Rail

road COlll./'all), v. lowa l it was held that the railroad companies 
engaged in a public employment affecting the public interest, 
were subject to'legislative control as to their rates of fare and 
freight unless protected by their charters, and that the Illinois 
statute to establish a reasonable maximum rate of charges for 
the transportation of passengers and freight on the different 
railroads of the State, was not void as being repugnant to the 
Constitution of the United States, or to that of the State. This 
opinion was also delivered by the Chief Justice, and dissented 
from by Justices Field and Strong. In further illustration of 
the doctrine, it was held in the Railroad Commission Cases 2 

that the right of the State to impose reasonable limits upon 
the amount of charges by railroads for the transportation of 
property could not be granted away by its legislature, unless 
by express terms, or words equivalent in law.3 

The most constant and strenuous discussion was main
taiued of the Commerce clause, indicating the enormous in-

194 U. S., ISS (1876). Confirmed in Dorr v. Reidelman, 125 U. S., 680 (1887). 

The duties of railroad. companies were stated ill the Express Cases, I17 U. S., I 

(1885). 

2 116 U. S., 307 (1886). 

STile l)rinciple of the Granger Cases was substantially modified, and, in the 
opinion of some of the Justices, practically overruled by Chicago, etc., Railway 
Co. v. Minnesota, 134 U.S., 418 (188g). Minneapolis Railway Co. v. Minnesota, 
Ibid., 467 (1890). 
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crease and expansion of the business interests of the country. 
The first important decision affecting inter-State commerce, 
is that of Weltoll v. The State of lItfissollri/ in which it 
was held that where a license tax was required under the 
law of a State for the sale of goods brought from other 
States, while no similar tax was laid on sales of similar goods 
the product of the State itself, the law was unconstitutional 
and void. The power of Congress to regulate commerce was 
intended to prevent discriminations, and to cover property 
transported from other States, until it had mingled with and 
become a part of the general property of the country. It was 
protected even after it had entered a State from any burdens 
imposed because of its foreign origin. ." The non-exercise by 
Congress of its power, its inaction upon this subject when 
considered in respect to commerce, is equivalent," said 1\lr. 
J tlstice Field, "to a declaration that inter-State commerce shall 
be free and untrammelled." 

This was followed by HellderS01Z et al. V. The Mayor of 
the City of New York,2 in which Mr. Justice Miller elaborately 
reviewed all the cases of which New York V. lItfllll and the 
Passenger cases stood as examples, and reached the definite 

• 

conclusion that although a State has auth9rity to pass police 
regulations intended to secure protection against the conse
quences of a flood of pauperism, yet a statute which· imposes 
a burdensome condition on a shipmaster, as a prerequisite to 
landing his passengers, with an alternatiye payment ,- . ?- small 
sum of money for each one of them, was in reality a tax 

191 U. S., 275 (1875). Other instances of determinations against State legislation 
discriminating against the products of other States are to be found in Guy t'. Balti· 
more, 100 U. S. 434 (1879); Tiernan V. Rinker, 102 U. S., 123 (1880); County of 
Mobile v. Kimball, Ibid., 691 (1880); and the earlier case of Woodruff V. Parham, 
8 Wallace, 123 (1868). 

292 U.S., 259 (1875) • 

• 

• 

• 

• 

• 
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on the shipowner for the right to land such passengers, and 
in effect a tax on the passenger himself, since the shipmaster 
made him pay it in advance as a part of his fare. Such a 
statute amounted to a regulation of commerce, particularly 
when applied to passengers from foreign countries, and was, 
therefore, unconstitutional and void. Although it might be 
conceded that there was a class of legislation which might 
affect commerce both with regard to foreign nations and be
tween the States, in regard to which the laws of the State 
might be valid, in the absence of action under the authority 
of Congress on t.he same subject, yet this could have no refer
ence to matters which were in their nature National, or which 
admitted of a uniform system or plan of regulation, and while 
the Court did not undertake to decide whether a State might 
or might not, in the absence of all legislation by Congress 
on the same subject, pass a statute strictly limited to defend
ing itself against paupers, convicted criminals, and others of 
that class, yet it was of opiuion that to Congress rightfully 
and properly belonged the power of legislating on the whole 
subject.l 

A similar conclusion was reached in the case of ell), LU1lg 

I Compare with this the able opinion of 1\11'. Justice Field in County of Mobile 
v. Kimball, 102 U. S., 691 (IS8o), declaring that State legislation affecting matters 
local in their nature, or intended to be mere aids to commerce, was not forbidden . 

• 

The improvement of harbors, pilotage, beacons, buoys, etc., coulll be provided for 
by the States until Congress interfered. The same point was ruled in Packet Co. 
v. Catlettsburg, 105 U. S., 559 (18SI), An interesting discussion by ~rr. Justice Brad
ley is to be found ill Robbins 'V. Shelby County Taxing District, 120 U. S., 489 
(IS86), setting aside as unconstitutional a license tax on .. drummers," soliciting 
sales of goods on behalf of individuals or firms doing business in other States. 
But quarantine regulations were sustained in Morgan 7'. I,ouisiana, 118 U. S., 455 
(1885). An ordinance as to washing and ironing in public laundries was sllstained 
as a police regulation, Barbier v. Connolly, 113 U. S., 27 (1884). Soon Ring v. 
Crowley, Ibid., 703 (1885) • 

• 
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v. Freeman,l where a California statute was stricken to the 
ground because the powers conferred upon State COlllmission
ers were such as to bring the United States into conflict with 
foreign nations, and could only belong to the Federal Govern
ment. A mere police regulation, although limited in its 
terms, could not be extended so far as to prevent or obstruct 
classes of persons other than criminals and paupers from the 
right to hold personal and commercial intercourse with the 
people of the United States; The statute in this respect ex
tended far beyond the necessity -ill which the righi, if it ex
z"sled, was founded, and invaded the right of Congress to regu
late commerce with foreign nations, and was therefore void. 

The State of New York again attempted legislation, but 
a tax on every alien passenger coming by vessel from a for
eign country and holding the vessel liable for payment: was 
determined to be a regulation of commerce and void, even 
though the purpose was to aid the inspection laws of the State 
for the relief of paupers, the detection of criminals and the 
care of the sick.2 

The time had come for Congress to regulate immigration, 
which was done by act of August 3, 1882, imposing on the 
owners of vessels bringing passengers from a foreign port into 
any port of the United States a duty of fifty cents for each 
passenger not a citizen. This was held to be a valid exer
cise of the power reposed by the Constitution in Congress to 
regulate commerce with foreign nations, and not a tax subject 
to the limitations imposed by that instrument. In fact it was 
a contribution to a fund designed to mitigate the evils incident 
to immigration.3 

192 U. S., 275 (1875). 
I People v. Compagnie G~n~rale Transatlantique, 107 U. S., 59 (1882). 
SHead money cases, 112 U. S., 580 (1884)· 

• 

• 
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Although the purpose of the statute was highly humane 
and beneficial to the poor and helplesss immigrant and essen
tial to the protection of the people in whose midst they were 
deposited, the statute was assailed. Mr. Justice Miller in de
fending it, in one of those sentences which illuminate a dark
ened subject, said: "vVe are now asked to decide that the 
power does not exist in Congress .. which is to hold that it does 
not exist at all that the framers of the Constitution have so 
worded that remarkable instrument that the ships of all na
tions, including our own, can, without restraint or regulation, 
deposit here, if they find it to their interest to do so, the en
tire European popUlation of criminals, paupers and diseased 
persons without making any provisions to preserve them from 
starvation and its concomitant sufferings, even for the first few 
days after they have left the vessel." To this there could be 
but one reply. Freedom of transportation of passengers and 
freight between the States, it was said in Gloucester Ferry 
CompallY v. PC1l1lsy/vallia/ implied exemption from all charges 

1114 U.S., 196 (1884). The cases illustrating t!le foregoing principles are numer· 
ous, but the following are selectel! as leading. The Western Union Telegraph Co. v. 
Massachusetts, uS U. S., 530 (1887); Pickard v. The Pullman Southertl Car Co., 117 
U.S., 34 (1885); Philadelphia Steamship Company v. Pennsylvania, 122 U. S., 326 
(1886); in which it was held that a tax 011 gross receipts of a steamship com
pany was voil! because the company was engaged ill transporting passengers and 
freight betweell States and from foreigll countries. Wabash Railway CO. ,I. IIIi· 
nois, 1I8 U. S., 557 (r886), prevellting discriminations in charges of a railroad 
company for a greater or shorter distance in which a statute intended to regulate 
or to tax the transportation of passengers or property from one State to another 
was held to be void. Itargo v. Michigan, 121 U. S., 230 (1886), in which it was 
determined tbat a State tax 011 gross receipts of a railroad company for the car· 
rying of freight and passengers into and out of and through tIle State is a tax 
on commerce among the States and is ,"oid, the business itself being inter·State 
commerce ,\nd therefore 110t taxable under the guise of tax on business trans
acted within its borders. In Sands Z'. Manistee River Improvement Company, 123 
U.S., 288 (r887), the internal commerce of a State was defined.. In Brown v. 
Houston, 114 U. S., 622 (1884), it was sail! that the term "imports and exports" 

• 
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except snch as were imposed as compensation for the use of 
• 

property employed, or for facilities afforded for its use or as 
ordinary taxes on the value of property. 

The final result of all the cases was well stated by Mr. J us
tice Bradley in Lc!ollp v. Port of llfobilc,l ,,,,here, after showing 
that reference was necessary to the fundamental principles stated 
and illustrated by :Marshall, he declared: "No State has the 
right to lay a tax on inter-State COl11merce in any form whether 

• 

by way of duties laid on the transportation of the subjects of 
that commerce, or on the receipts derived from that transporta
tion, or on the occupation or business of carrying it on, and the 
reason is that such taxation is a burden on that commerce, and 
amounts to a regulation of it which belongs solely to Congress." 

"But this exemption of inter-State and foreign commerce 
fro111 State regulation, does not prevent the State fro111 taxing 
the property of those engaged in such C0111merce located within 
the State as the property of other citizens is taxed, 1101' fro111 

a!l used in the Constitution had no reference to goods transported from one State 
to another, and that a tax on personal property after it had cOllie within the 

State was sllstainable. In Bowman l'. Chicago, &c. Railway Co., 125 U. S., 465 

(IS87), a law of Iowa forbidding COlllmon carriers frolll bringing intoxicating" 
liquors within the State was set aside as a regulation of commerce on the ground 

that it was not a quarantine or police regulation. "It has never been regarded," 
said Mr. Justice Matthews, "as within the legitimate scope of inspection laws to 

forbid trade in respect to any known article of commerce irrespective of its con
dition or quality merely on account of its intrinsic nature, and the injurious con-

• sequences of its use or abuse." Compare with this Walling v. 1IIichigan, I16 U. 

S., 446 (1885), in which a State tax on an occupation discriminating against the 

introduction and sale of products of other States or against citizens of other States, 

was held to he void, and could not he sustained nnder the police power to regu

late the sale of liquors. In Smith v. Alabama, 124 U. S. 465 (IS87), a law re-
• 

qui ring engineers of railroad trams to be examined and take out a license was 

sustained even as to those engaged in running trains betwe"n different States 
because the act did not burden or impede inter-State commerce but was intended 

to secure safety both to persons and property for the public. 
1127 U. S., 640 (ISS7). 

• 
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regulating matters of local concern which may incidentally 
affect commerce such as wharfage, pilotage, taxation of property 
of a telegraph company within a State." 

In the great case of the Western U1ZZt}12 Tc/{'graph CompmlJl 
v. Te;ms,l it was held that the telegraph was an instrument 
of commerce, and that telegraph companies were subject to 
the regulating power of Congress in respect to their foreign 
and illter-State business, and that the State could not place a 
specific tax 011 each message sent out of the State or sent by 
public officers on the business of the United States, although 
they might tax 'messages sent by private parties fro111 one 
place to another exclusively within State jurisdiction.2 

Under the same power of Congress to regulate commerce, 
the principles of the vVheeling Bridge case were affirmed in 
the great case of the Brooklyn Bridge, argued by the Hon. 
\Villiam H. Arnoux and Joseph H. Choate, in which it was 
held to be competent for Congress to authorize the construc
tion of a bridge over ~ navigable water, and even though in 
fact it might be deemed an obstruction, in law it could not be 
so considered, because the obstruction had been made uuder 
proper authority.3 

1 105 U. S., 460 (ISSI). 

2 This doctrine wa£ in confirmation of that announced in Pensacola Telegraph 

CompallY v. Western Union Telegraph Company, 96 U. S., I (1887), in which it was 
said that a Telegraph Company occupied the sallle relation to commerce as a carrier 

of messages as a railroad company did as a carrier of goods, that both were 
instruments of commercc, and that their business was commerce itself; that though 

they did their transportation in different ways, and their liabilities were in sOllie 
• 

respects different, yet they were both indispensable to those cngaged to any con-

&iderable extent in cOlllmercial pursuits. See also \Vestern Union Telegraph Co 

't. Pendleton, 122 U. S., 347 (ISS7). Western Union Telegraph Co. v. Massachusetts, 

125 U.S., 530 (1888). 

8Miller Z'. Mayor of New York, 109 U. S., 3S5 (ISS3). See also Cardwell v. 
Bridge Co., 113 U. S., 20; (ISS4), confirming the doctrine of Gilman ". City of 
Philadelphia, holding that in the absence of legislation by Congress, a State might 

l . 

• 
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In the Vz"l'gz"1lla COl/POll Cases l it appeared that the State of 
Virginia had issued coupon bonds, and provided as a part of the 
right of the bondholders that the coupon should be receivable in 

payment of taxes, thus lodging in the hands of the creditor a 
self-executing remedy. It was held that this contract could 
not be'impaired, and when a tax-collector to who111 the cou
pons had been tendered, declined them, and dis trained on the 
property of the taxpayer, lIe ,,·as personally liable in an ac
tion of detinue, and could '110t set up the later law of his 
State as a justification. It was further held not to be a suit 
against a State under the terms of the Eleventh Amendment; 
for as the Constitution had annulled t,he la,,· of Virginia im
pairing the obligation of its contract, it was clear that the 
tax-collector was stripped of his official character, and was 
self-convicted of a personal violation of the plaintiff's rights, 
for which he 111ust personally answer in damages. The doc
trine of this case was confirmed in Ro)'all v. Fiiglilla,2 where 
a license fee was required of an attorney for the practice of 
his profession payable under the laws of the State in coupons 
which were duly tendered and refused, and it was held that 
he might at once enter upon practice without license, and that 
any State law subjecting him to a criminal proceeding was void.3 

An interesting distinction is presented by the two Lot
tel)' Cases between the effect of a charter by an ordinary 
legislative act and a Constitutional provision. 

In the case of Stolle y. lIfissz"ssippz"/ the police powers 
of the States were considered, and it ,,·as held that the Legis-

authorize the bridging of a navigable stream within its limits. Again confirmed 

in Willamette Iron Bridge Co. Z'. Hatch, 125 U.S., 1 (1887). 

1114 U. S. 270 (1884). 2 u6 U. S. 572 (1885). 
3 Compare these decisions with Hartman r'. Greenhow, 102 U.S., 72 (1880), and 

Louisiana v. Jumel, 10i U. S., ill (1882) j lOI U.S., 814 (1879). 
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lature, by chartering a lottery company for twenty-five years, 
could not defeat the will of the people expressed in a Consti

tutional A.1llendment (adopted one year later than the charter) 

forbidding lotteries, lotteries being within the exercise of the 

police powers of the State, which extended to all matters af-
fecting the public health or the public morals. It was not 
competent for the Legislature to make a contract by charter 

by which the State bargained away her police power. The 
opinion was delivered by Chief Justice \Vaite. The l\Iissis
sippi Lottery was thus destroyed. 

The Louisiana Lottery was sustained in the case of the 
CiO' 0/ J.Vcw Or/calls v. Holtsloll,t in an opinion delivered 
by :Mr. Justice :Matthews, in which it was shown that, the 
grant of the charter of the Company being contained in the 
Constitution of the State, the Legislature, acting under that 
Constitution, could not contravene it, although the subject 
matter of such contract might have been embraced within 
the police powers of the State, the effect of the Constitutional 

provisions being to establish a contract binding upon the 
State for the specified period. 

The career of Chief Justice \Vaite fitly terminated with 
the great Tclcpltollt! Cascs,2 in which the claims of Alexander 
Graham Bell, as the inventor of this marvellous instrument 

of business c011lmunication, were sustained against all who 
, 

claimed the distinction of priority of invention and sought to 
reap the golden harvest of profit which had accrned. 

Several changes in the PCrs01l11el of the Court had taken 
place during the period reviewed which it is our duty to 

• notIce. 
Upon the death of :Mr. Justice Clifford, Horace Gray, 

1 119 U. S. 265 (1886). i 126 U. S. 1 (1888) . 

• 
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then the Chief Justice of I\Iassachusetts, was appointed in his 
place, and duly commissioned upon the 20th of December, 
1881. He is a native of Boston, and was born on the 24th 
of March, 1828, graduated from Harvard University in 1845, 
enjoyed the advantages of extensh'e travel in Europe, and re
turned to Harvard to enter its Law School. He subsequently 
read law under the direction of Judge Lowell, and obtained ad
mission to the bar in 185~. In early life he identified himself 
with the founders of the Free Soil party, but the practice of his 
profession absorbing his attention, his subsequent connection 
with politics has been but nominal. He soon won a promi
nent position at the bar, conducting many important cases, 
and in 1854 was appointed Reporter of Decisions of the Su
preme Judicial Court of Massachusetts, a position which he 
held until 1861, publishing sixteen volumes. \Vhile thus 
engaged he formed a law partnership, in 1857, with Judge 
Hoar, and continued in the discharge of active professional 
engagements and the enjoyment of an increasing practice 
until he was appointed by Governor Andrew, on the 24th of 
August, 1864, an Associate Justice of the Supreme Court of 
the State. In 1873 he became Chief Justice, as the successor 
of Chief Justice Chapman. 

As a State Judge he delivered many interesting opinions 
on a great variety of subjects, the 11l0~t important of which 
concerned the exemption of the ("llitl:u States from suit, the 
law of charities, ancient grants and boundaries, the effect of 
war upon private rights, the annexation of towns, and the 
liability of municipal corporations to private action, the Con
stitutionality of confirmatory statutes, contracts ultra vires, 
and the conflict of laws. Uniting to natural ability an un
usual and thorough knowledge of law, ~cquired by careful 
study and ripened by experience, his accession to a place 

• 
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upon the Supreme Bench of the Union was not only greeted 
with applause and commendation, but was recognized as a 
striking feature in a professional career, which resembled, in 
its steady rise and expansh·e progression, the promotion of 
an English lawyer to the most exalted honors. In character 
as well as learning, in age and robust vigor, in a majestic 
presence, he was fit for the ,,,"ork before him. As a presid
ing Judge he had been strict and punctilious a trait which, 
although uncomfortable to the slovens and sluggards of the 
Bar, had proved an incentive to younger men to acquire 
technical correctiless and precision. Anxious himself to learn, 
ambitious to preserve the precious stores of knowledge, and 
stimulating others to emulate his example, honorable, fearless 
and competent, he has become one of the most trusted guard
ians of the interests of justice. 

In the Supreme Court his views have been chiefly in 
support of a high exercise of Federal authority, and l1e it 
was who, in the famous case of Jll/llard v. GrcC1Illlall estab
lishing the Constitutionality of the Legal Tender Acts in time 
of peace placed the cap-stone upon the majestic column repre
sentative of National Power, attaining a dizzy height to wllich 
even the boldest architect of the Constitution had never raised 
his eyes. Since then, whether it be the novelty requisite to 
support a patent, the status of Indians, the relations of 
guardian and ward, the conflict of laws, the Constitutionality 
of mill acts, the interpretation of wills, the nature of infa
mous crimes, the true meaning of contracts of shipment, the 
powers of courts martial, the exemption of the property of 
the United States from taxation by a State, the Civil law of 
Louisiana, the distinction between capital and income, the orig
inal jurisdiction of the Supreme Court over suits by a State, or 

• 
the jurisdiction of the United States over the Guano Islands- -

• 
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that caned forth a judicial utterance or the entry of a final 
decree, he has in each instance expressed himself in terms 
dignified, finn and impressive, and supported his conclusions 
by reasons well sustained by authority. His dissenting opin
ions are but few in number, the best known of which are in 
the Arlington case,t and the Original Package case of Leis), v. 
Hardziz.2 

Upon the resignation of Mr. Justice Hunt, Samuel Blatch-
• 

ford, of New York, was commissioned as an Associate Justice 
upon the 22d of March, 1882. His grandfather, Samuel 
Blatchford, was an English dissenting minister, who came 
from Devonshire to the United States in 1795, and after sev
eral changes of residence established himself at Lansingburg 
in the State of New York. His father, Richard ~Ii1ford 

Blatchford, was a native of Stratfield, Connecticut, a graduate 
of Union College, subsequently a school teacher, and still later 
a successful member of the bar of New York City, the finan
cial agent as well as counsel of the Bank of England, and 
still later counsel for the Bank of the United States. He was 
also a member of the lower house of the Legislature of New 
Yark, and at the outbreak of the Civil vVar became a mem
ber of the Union Defence Committee of the city of New York, 
and was appointed by President Lincoln, in connection with 
John A. Dix and George Opdyke, a memher of a committee, 
charged with the disbursement of Government moneys for the 
purpose of procuring soldiers for the Union Army. In 1862 
he was appointed Minister Resident to the States of the 
Church, and remained in Rome until August, 1863. He was 
an intimate personal friend of Daniel vVebster, and one of the 
executors of his will. He died at Newport, Rhode Island, in 

I United States v. Lee, 106 U. S., 196 (1882). 2135 U. S., too (1889.) 

• 
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1875. The mother of 1\1r. Justice Blatchford was Julia Ann, 
daughter of John P. l\IUlll ford , Esq., of New York City. 

Their SOll, Samuel Blatchford, was born in the city of New 
York on March 9th, 1820, was educated at a boarding school 
at Pittsfield, Massachusetts, and subsequently at the school of 
\Villiam Forrest, a well-known teacher in the city of New 
York, and at the grammar school of Columbia College, then 
under the superintendence of Charles Anthon, LL.D., Jay 
Professor of Greek and Latin. He entered Columbia College 
at the age of thirteen, and graduated in 1837, at the age of 
seventeen. He" then became private secretary to \Villiam H. 
Seward, who had been elected Governor of New York, and 
helrl the position until his resignation in 1841, when he was . 
appointed Military Secretary on the staff of the Governor. III 
the following year he was admitted to the bar, and practiced 
his profession in the city of New York, in connection with his 
father and his uncle, E. H. Blatchford, until November, 1845, 
,,,hen he removed to Auburn, and became the law partner of 
Governor Seward and Christopher Morgan. In 1854, remov
ing to the city of New York, he formed a copartnership in 
connection with Clarence A. Seward and Burr \\T. Griswold, 
under the firm name of Blatchford, Seward and Griswold. 
Upon the 3rd of May, I867, he was appointed District Judge 
of the United States for the Southenl District of New York 
in the place of Samuel R. Betts, who had resigned. His 
opinions in the District Court are reported in the first nine 
volumes of Benedict's District Court Reports, and his opin
ions in the Circuit Court, while District Judge, are reported 
in volumes 5 to I4 of Blatchford's Circuit Court Reports. 
On the 4th of March, 1878, he was appointed Circuit Judge 
of the Second Judicial Circuit in the place of Alexander S. 
Johnson, deceased, and his opinions, since March, 1882, in the 

• 

• 
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Circuit Court, are reported in YOllllUeS 14 to 24 of Blatch
ford's Circuit Court Reports, and in the "Federal Reporter." 
In 1867 the degree of LL.D. was conferred upon him by 
his Alma Mater, and he was chosen Trustee, which posi
tion he still holds. In 1852 he commenced the publication 
of his series of Reports of the Circuit Courts of the United 
States within the Second Circuit, and has published twenty
four volumes of such Reports. As an Admiralty Judge he 
ranks among the foremost in the land, having considered 
and determined questions as to the rules of navigation on 
the high seas, as to excessive speed of steamers on the high 
seas in a fog, as to whether damage to a cargo by rats is a 
peril of the sea, as to process of foreign attachment in ad
miralty, as to re-insurance of a charter party, as to jurisdic
tion in admiralty of damages not done on the water, and as 
to the liability to a seizure in admiralty, for a maritime tort, 
of a steam-tug belonging to a municipality and employed ex
clusively in public duties. As a patent lawyer he is clear
headed and sensible, determining, among other notable cases, 

• 

the validity of letters patent for insulating telegraph wires 
by gutta-percha, and the liability of a common carrier for 
infringing a patent, when it carried the infringing article, 
which was to be sold at its destination for use. Besides 
these he adjudicated 11ltmerons questions in bankruptcys 
questions of copyright and libel, the power of the Presi
dent to cancel a pardon before it had been delivered to 
the prisoner, the legality of the Brooklyn Bridge as a struc
ture suspended over navigable waters, the validity of a 
statute of New York discriminating in rates of wharfage in 
favor of canal-boats of the State, and many kindred contro
versies. Fully equipped by such a varied judicial experience 

• 

in the busiest Circuit of the nation for dealing successfully 
34 • 

• 

• 
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with the complex questions of Federal jurisprudence, he 
brought to the Supreme Bench not only ample learning, but 
an unusual degree of ready ability to meet problems as 
they arose. His appointment was received with hearty and 
universal approval. His judicial style is clear, but hard 
and dry, lacking compression and nervous energy, but it is 
vain to expect the verba ardeulia when discussing the liens 
which may be made by a Court to take precedence of the 
lien of a railroad mortgage, or when a collector of customs will 
not be personally liable for a tort committed by his subordi-

-
nates. His accuracy, care, impartiality and firmness are alike 
conspicuous, whether he states the law relating to the re-issue 
of patents, or subjects the most powerful railroad corporation 
in the land to the provisions of a State Constitution. 

The snccessor of Mr. Justice Woods was Lucius Quintius 
Cincinnatus Lamar, of Mississippi, who was duly commis
sioned as an Associate Justice upon the 16th of January, 
1888. His father, who bore the same name, was himself an 
eminent jurist, a Judge of the Supreme Court of Georgia and 

-
an eloquent speaker. Of him it was said by a member of 
the highest Court in that State: "From the day of his elec
tion to that of his lamented death, he discharged the duties 
of his office with signal ability and with public applause, 
which few in judicial stations have had the good fortune to 
receive." His distinguished son was born upon the 17th of 
September, 1825, in Putnam County, Georgia, and upon his 
father's death was taken to Oxford, Mississippi, where he 
received his early education. He was a graduate of Emory 
College, Georgia, in 1845, and having studied law in Macon, 
was admitted to the bar in 1847. He then returned to 
Oxford, and held the place of Adjunct Professor of Mathe-

• 

matics in the University of Mississippi, remaining there but 

-
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a few years, when he resigned, and resumed the practice 
of the law in Covington, Georgia. Whilst in exceIIent busi
ness for so young a man, he was elected to the Georgia 
Legislature in 1853, but the following year retumed to Mis
sissippi, and settled upon his plantation in Lafayette. In 
1857 he was elected a member of Congress as a Democrat, 
and served until 1860, winning distinction, whcn he withdrew 
from Congress to take part in the Seccssion Com'cntion of 
Mississippi, and subsequently entered the Confederate Army 
as Colonel of the Nineteenth Mississippi Regiment. He took 
an active part in many of the engagements of the Army of 
Northern Virginia, but was compelled to retire on account of 
ill health. He was then sent as Commissioner to Russia; but 
on arriving in Europe, in 1863, circumstances had so changed 
that the success of his mission was not a possibility. At the 
close of the war he returned to Mississippi, and in 1866 held 
the position of Professor of Political Economy and Social Sci
ence in the University of that State. In 1867 he was trans
ferred to the Chair of Law, and finally returned to the bar. 

In 1872, though engaged in a large practice, he was 
elected to Congress, and his disability on account of havitlg 
borne anns against the Union was removed after his 
election. For the first time in man~' years a Democratic 
House of Representatives assembled, and Mr. Lamar, being 
chosen to preside over the Democratic Caucus, delivered an 
able and noteworthy address, outlining the policy of his 
party. His leadership was marked and masterly, and fixed 
the gaze of the nation. In 1874 he was re-elected, and spoke 
on criti<:al occasions with power and effect. In 1876 he be
came a Senator of the United States, sharing in the debates 
only on important questions, and then, maturely prepared, as 
he never failed to be, his arguments were sustained by a 

• 
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closcness of logic and an eloquence of ~,i..< " 1\"" i!ch won for 
hi tU the attention and respect of both 1.,v'2;,;'<;, He insisted 

that, as integral members of the Federal r":i~)li: He Southern 
States have equal rights with those of the NorUl, whilst they 
were bound by both duty and interest to look to the general 
welfare and to support the honor and credit of a common 
country. He was also a zealous friend of public improve
ments, and cspccially of the l\lississippi River and the Texas 

and Pacific Railroad. He exercised great independence of 
thought, and at one time, when. instructed by the Legis
lahu'e of his State to vote upon the currency question against 
his COl1\'ictioIlS, he refused to obey, boldly appealed to the 
people, and was triumphantly sustained. Upon the 5th of 
l\Iarch, 1885, he was appointed Secretary of the Interior in 
the Cabinet of President Cleveland, and delivered many im-

• 

portant opinions affecting the public lands. 

As a jurist, he has taken high rank, his opinions being 
marked by scholarship and carefnl study of principles and of 
cases. One of his colleagues, upon being asked whether he 
had met the expectation of his friends, replied: "Fully. Mr. 
Cleveland made no mistake in appointing him. Whatever 
doubts existed as to his fitness for the Supreme Bench grow
ing out of his long political and parliamentary career and 
absence fro111 the active practice of his profession, have wholly 
disappeared. This will be conceded by all who have read his 
opinions. He has sound judgment, a calm temperament and 
a strong sense of justice. He possesses the judicial faculty 
ill a very high degree.' He takes broad, comprehensive views 
of legal and Constitutional questions, and states his conclu

sions with unusual clearness and force, and in language 1110St 
aptly chosen to express the precise idea of his mind .. His 
brethren are greatly attached to him." Upon another occa-

• 
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sion one of his judicial associates remarked: "Your differen
tiation of cases where a State may and may not be sued is 
the best I ha\'e seen. The case seemed to llle a difficult one, 
and I should not have suspectcd that you did not enjoy 
writing opinions. ;rhis is excellent." I Of the same case the 
:lldest Justice now upon the bench wrote as follows: "I think 
Jlat your summary of the Constitutional principles applicahh: 
to the reciprocal relation .. <; of Article I, Section IO, and the 
Eleventh Amendment of the Constitution, is so clear that it 
would suffer from abridgment," ,,,hile of a recent case invol
ving the question of contingent or prospective profits, it was 
said: "Your annunciation of the principles applicable to the 
question of profits is unusually clear and concise."~ 

;rhe logical power of Mr. Justice Lamar, his striking tal
ents as a rhetorician, his clearness of vision in detecting the true 
point in controversy, and his tenacious grasp upon it through 
all the involutions of argument, his familiarity with adjudged 
cases, his well-defined conception of the nature of the General 
Government and the distribution of its powers under the Con
stitution are best displayed in his dissenting opinion in III re 

Neagle, in which, llnswayed by horror or resentment at the 
atrocious attempt to assassinate Mr. Justice Field, he insisted 
that before jurisdiction of the crime of murder could be with
drawn from the tribunals of the State where the act was perpe
trated into the Federal Courts, it was necessary to show some 
law, some statute, some Act of Congress which could be pleaded 
as an authoritative justification for the prisoner's act, and 
that no implied power existed in the President or one of his 
subordinates to substitute an order or direction of his own, 
no matter how lofty the motive or cOlllmendable the result. 

I Pennoyer ct al. '1'. McCol1l1aughy, April 20, 1891. 

2 Howard et at. v. The Stillwell and Bierce Manufacturing Company, March 16, 1891 • 



, 

• 

• 
• 

534 THE SUPREME COURT OF THE UNITED STA TES. 
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death of Chief Justice Waite occurred on the 23rd 
of March, 1888, and Melville Weston Fuller, of Illi
nois, was duly commissioned as his successor upon 

the 20th of the following July. 
The ancestors of Mr. Fuller were among the earliest and 

sturdiest settlers of New England. One of them was the 
celebrated Thomas Weld, a graduate of Cambridge Univer
sity, England, who became the first miuister of the first 
church of Roxbury, now a part of Boston, and was known 
as the" Preacher" when Eliot, the Apostle, was the "Teacher." 
His grandson was the famons Habijah Weld, who is described 
in Edwards' "Travels in New England" as an orator of great 
virtue and power and" a perfect Boanerges in the pulpit." 
His daughter, Haunah, married the Rev. Caleb Fuller, a 
graduate of Yale, and a grandson of that distinguished citi
zen of Dedham who had married the sister of the proscribed 
patriot and bold captain, Daniel Fisher, who in 1682 was the 
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Speaker of the General Court, and was prosecuted by the 
British government for sedition. Another daughter married 
an ancestor of the late Chief Justice Shaw, of Massachusetts, 
so that the rugged qualities of leadership which characterized 
the old Puritan preacher, have been honorably perpetuated by 
his descendants. The grandfather of the present Chief J 'lS

tice of the United States was the Hon. Henry Weld Ful1cr, 
a native of Middletown, a classmate in Dartmouth College of 

• 

Daniel Webster, subsequently a lawyer of renown, and at his 
death a Judge of Probate in Kennebec County, Maine. His 
father was Frederick Augustus Fuller, a graduate of the Har
vard Law School, and a sound lawyer, whose advice was 
mnch sought after. His mother was Catharine Weston, a 
daughter of the Hon. Nathan \Veston, an eminent Judge of 
the Supreme Court of Maine, <tnd for many years Chief Jus
tice of the State. Descended 011 both sides from a race of 
lawyers, inheriting the well-trained faculties, as well as the 
traditions, of a long line of jurists and orators, it is not sur
prising to find in the most distinguished of its members am
ple legal knowledge, fore11sic skill, stirring eloquence, schol
arly habits and convincing logic, qualities which made him 
pre-eminent at the Bar of the great West, and, added to his 
professional experience, have fitted him to succeed the la
mented Waite. 

Melville W. Fuller was born in Augusta, Maine, on the 
lIth of February, 1833. He e'lltered Bowdoin College at an 
early age, and graduated in 1853. He began the study of the 

, 

law almost immediately under the direction of his uncle, 
George M. Weston, at Bangor, and also attended a course of 
lectures at the Harvard Law School. In 1855 he formed a 
legal copartnership with his uncle, Benjaillill A. G. Fuller, at 
Augusta, with whom he was also associated as editor of "The 
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Age," a l~ding Democratic paper. In l~le following year he 
k."Came of tIte' Common Council of his native tOW11. 
and also served as City Solicitor. Although meeting with re
markable success and enjoying tIte most env3able prospects, lie 
1(:$olved, with the enterprising spirit of a pioneer, upon a re
moval to the West, and towards tile close of the year 1856 
established himself ill Cbicago. Here be was engaged iu 
active practice for thirty-three years, rising gradually to the 

, 

highest muk, and taking part in all tbe important arguments 
of the time. In t1le famous Cbeney case be greatly distin· 

• 

guished himself, defending tlte Bishop before all ecclesiastical 
" 

council against a charge of canonical disobedience, and astOIl-
his hearers by his extraordinary knowledge of ecclesi

astical law, and his familiarity with tite writings of tbe Fathers 
of the Chnrch. His argument of the same case before tIle 

Court of nlinois bas beeu pronounced a masterpiece 
of fore&sic eloquence and skill. 

His practice was of, the lUost varied and general char
acter, embracing c:ases in every kind of tribunal, both State 
and National. His first t.'\Se before the Supreme Court of dIe 

• 

United States ~ that of DOills v. Clllmgo,' an attempt to re-
stl'ain by bilI the collection of a tax upon shares of the capi
tal stock of a j the>first case'-that be argued in person 

that of the Trad~rs' Balik v. l.alll..lJ/;eI/,· involving the 
question of w~en a judgment a bank-

rupt ~nstitntes a fraudulent In the first case 
heald by Cbief Justice Waite, that of TOPJxUI v. The Mer
duzn/s' Na/limal Balik of Chicago,:I be argutd, though un-

, 

r t11at the power of a State to tax stockholders in 
a National bank did not extend to non-resident 

l II Wallace. loS (1871). 
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while his last ~ase, whicb was not decided until after he bad 
taken his seat upon the bench. was that of Rtlihufl)1 C(}lIlp(lIIil's 
v. Thl' Kl'okllk Bri'rlge Co,,' in which it was bcld t11at a COD

tract made by tile President of a milroad company iu its be
]lalf to pay ccrtain sums for the use of a railway bridge across 
the Mississippi Rh'cr between Illinois and Iowa, the terms 
of wbicb had been communicated to tlle Directors and stock
holders, and not disapproved by them within a reasonable time, 

• 

was not II/Ira vires, but was binding upon the corporation. 
His participation in politics has been slight. In 1861 lIe 

wru; a member of tlle State Constitutional Convention of Dli
nois, and in 1862 he served for a single term ill the Legisla
ture. He l1RS been chosen as a delegate to the Democratic 
National Conventions of 1864, 1872, 1876 and 1880. 

A ripe scholar ill the classics, familiar with several Eu
ropean languages, diligent in research, fluent in speech and 
ready with bis pen, he bas attained a bigh reputation as an 
orator, and bas delivered many notable addr.:sses. Of these 
the mest important was in commemoration of tIle Inaugura
tion of George Washington as First President of the United 
States, delivered before the two Houses of Congress on the 
nth of December, 1889;2 an oration cltaracterized by ardent pat
riotism, descriptive power, bistoric spirit and lofty eloquence. 

Tile Northwestern University in 1884, and Bowdoin ill 
1888, upon billl the degree of LT..,.D. He 
wit11 dignity and g'.:';:.~ce over the deliberations of tile trib11nal, 
and is knowll to the Bar as tl lUau of amiable and 
generous impulses.' 

1131 U. S., 371 (1889). I Appendix to 13:1 u. 5., '/CYl. 
of Chief Justice IluUer, "The Bag," No. I" Vol. I, p. I: Chi· 

cago "I~gal New .... Vol. XX, p, :J91. Appleton" .. of American Bio-
grapb)' ; It private letters. 
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The deatb of Mr. Justice Matthews upon the 22d of 
March, 1889, created a vacancy wbkh w~..!i filled by the ap.
pointment, in December of the same year, of David Josiah 
Brewer, who was duly upon the 6th of January, 
1890. He was born in Smyrna, Asia Minor, on the 20th of 
June, 1837, and was the son of tbe Rev. Josiah Brewer and 
Emilia A., fl. sister of David Dudley, Stephen J., and Cyrus 
\V. Field. His parents were missionaries to the Levant, an~ 
returned to this country when he was still an infant. His 
early education was leccived in the schools of Connecticut, 
and in ISSI h!! entered \Vesleyan University at Middletown, 
wllere his fatn-er then lived, but afterwards went to New 
Haven, and graihlated from Yale College in 1856, with high 
honors. Upon leaving Vale he entered tIle law office of his 
uncle, David Dudley Field, in New York City, in which he 
spent one year as a student, aud then completed his legal 
stndies in the Albany Law School, from which be graduated 
in thE: class of 1858. In the Fall of tbat year he went Wes~ 
and after a residence of a few months in- ~ City stalted np 

• 

the Arkansas Valley for Pike's Peak and Denver. R~tt.\j'ning 

to Kansas in June, 1859, after a short visit home he ~tab
lished himself in Leavenworth, and resided 
ing to Washington in January of 1890. 

In 1861 he \Vas appointed United States 
In the following l~ear he was elected Judge of the Probate 
aud COUl'ts of ~avenwotth County. In 1864 he was 
elected Judge of the District Court for the first judicial district 

• 

of Kansas, and in 1868 sen'ed as County Attorney. Being' 
intere~ted iu educational matters he became a of the 
Board of 9f Leavenworth City in 1863, aud in 1865 .. 

• 

President of the Board, ?md still later was . . . 

dent of the public- seh001s. During 1862 and 1863 he was . 
, • 
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• 

tary of the Mercantile Library Association of Leavenworth, and 
its President in 1864. In 1868 he Pre .. ~~e!Jt of the State 
Teachers~ Association. In 1870 he was elected a Justice of 
the Supreme Court of Kansas, was re-elected ill 1876, and 
again in 1882. In March, 1884, lIe was appointed Judge of 
the Circuit Court of the United States for the Eiglltb Circuit. 
and in parting from bis fonuer associates of the State Bench, 
wrote au affectionate letter!)f farewell, expressing his apprecia
tion of the assistance he llad received from his colleagues and 
l1is regret upon parting from tbem. 

While a State Judge he wrote an opinion dissenting from 
the majority of the Court upon tlte questiou. of the power of 
a muuicipality to issue bonds in aid of railronds, t and wrote 
the opinion of the court ruling that women were eligible to 
the office of County Superintendent of Public Instnlctioll, t 
since which time the State has had froID one to a dozen 

• 

Superintendents in the 'Various counties. In the Prohibitory 
cases3 he sustained the proce<."<iings by which the Prollibitory 
Amendment was adopted as n part of the State Constitution, 
and ill the Liquo,~ cases4 explained and. sustaim:.-d the statu.tes 
which were intended to carry it into effect. As a Circuit 
Judge he ruled that a 'brewery built when the law sanctioned 
and protected the manufa:;:ture of beer, alld wbich was con
structed with special reference to suell manufacture, and wbich 
could not, without great loss, be adapted to any other purpose, 
could not, after a change of policy in the State, by which the 
manufacture of beer was prohibited, be stopped from ruuning, 
uutil the amount of the loss had been estimated and paid to 

I State ~x 'Ttl. v. NemahA County, 7 KausM, 549 (1871). 
• Wright V. Noel, 16 601 (1876) • 
• 

824 700 (1881). 
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the proprietor,' a judgment which was subsequently reversed 
by the Supreme Court of the United States.' He also sus
tained the title to the Maxwell L.'md Grant, tlte largest private 
land giant which lias e,'er been sustained in this country, I a 
judgment wbicb was afterward.s affirmed by the Supreme 
Court.4 He also enjoiued, upon tbe petition of certain railroad 
companies, the Railroad of the State of Iowa 
fronl putting into force a schedule of rates so low that tlte 
earllings of ,the roads tbereunder would tlot be sufficient to pay 
operating expenses and interest on their bonds, and was the 
first to challenge l~e dicta in the Granger. as to the 
unlimited pow~J' of the State Legislature over rates, a propo
sition which has since bee~n s,lstailled by the Suprenle Court. 

His perceptive fac\lltiE~s are quick and be works ",itll fa
cility and easc. 'rhe duties of his various j udidal positions 
have been discharged wit11 uutirirag industry, ackuowledged 
ability and impartiality. He is energetic in the dispatch of' 
business and for executive ability. His social 
qualities are of a high order, ane! he is renowned for his skm 
as a raClJll/f!lIr. Although urged to become a candidate for 
the vacancy created by the death of Mr. Justice Matthews, 
he declined, sayillg "The office was not one to be contested, 
being too higb and sacred;" but his qualifications W~re 
called to the attention of the President, and it has been widely 
reported that his courtesy and generosity towards his chief 
cOlnpetu,r, Judge Henry B. Brown, of Micbigan. (now his as .. 
sociate upon the bench of the Supreme Court of the United 
States), who had been hi$ classmate at Yale, so impressed the 

I State II. 26 Pcdl!m R.eporter, 178 
• &idd II. I PeArson, laS U. S. 
a United States -:I. HaxwtU Jpnd Grant Co.,. 26 Reporter, 118 (1886). 
• 121 U. S. 325 
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Executive with his fairness, as to secure his promotion. In 
character, learning, industry and e~pcrience, be 
has proved himself to be a worthy member of his distinguished 

Through the death of Mr. Justice Miller, upon the 14th 
of October, 1890, a vacancy occurred whicb was filled by the 
appointment of Henry B. Brown, of Michigan, wlto was com· 
nlissioned upon tile 29th day of December, 1890. At the . 
of his appointment he was· J ndge of the United States District 
Court for tile Eastern district of Michigan, and 11is is the 
only instance in recent times of tbe promotion of a District 
Judge to tlte highest judicial position ill the laud. 

He was born in Lee, Massachusetts, upon the 21st of 
March, 1836. His fatller was a manufacturer, and his motber 
was a woman of exceptional strength of cbardcter. He was edu
cated at Yalet from wbich be graduated in 1856, with Cbauncey 
M. Depew and his present associate, Mr. Justice Brewer, as 

At the close of his college lIe spent a year 
in -'Europe studying and traveling extensively 011 

the Continent. Upon his retanl he pursued a l.'Ourse of study 
at the Law School at New Ha\'en, but received his degree 

tbe Harvard Law Department. In 1859 be went to De
troit, and there entered tbe office of a promiuent law finn, in 
which he continued until April, tSUi, whcn he was appointed 

• 

Deputy United States Marsllal and Assistant District Attorney. 
He held the, latter office until 1868, when Governor Crapo np-

• 

,~iated to fill a wrnucy in tile \Vayne Circuit Court, the 
court in tbe City of Detroit, with law and chancery . " 

jurisdiction. ,,' Returning to the pl3Ctice of his profession, be 
, 

, ' a partnership with the late J. S. Newberry atld Achley 
Poua. In 1875 he was appointed by Grant District 

, 

· Judge of theUuited Judge J. ''Y. Lollgyear. 
, 

, , 
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His practice was almost exclusively in the United States Courts, 
and his knowledge of admiralty proceedings, together with his 
familiarity with the domain of criminal law made him eminent 
in those branches.' 

As an admiralty Judge he has tried a far larger number 
of cases than any other Judge upon the 'Benell, and is a recog
nized authority in tbis particular field. A scholar by taste 
and lifelong habit, he ha.c; detivered several addresses, a notable 

• 
one being a paper upon "Judicial Independencc," read before 
the American Bar Association at its Twelfth Annual meeting,! 
in which be reviewed and criticised tile statutes in many of 
the Southern and \\'estem States wbich were intended to secure 
the unbiased opinion of juries upon facts, and an easy and 
accurate settlement of bills of exception, "but the effect of 
which was to shear tbe judge of his proper magisterial functions, 
and to reduce him to tIle level of a presid;ng officer, or the mere 
mouth-piece of counsel. tt III tbis paper be l1igh ground 
and reviews tbe history of tlte Judiciary from its earliest days to 
the pre.:~nt time, contending for a . tenure of office Wl1ic11 would 
remove the Judges temptation and as far as possible from 

• 

suspicion. His style is clear, empJlatic and at times picturesque. 
Under the presidency of Mr. Fuller as Cbief Justice, tIle 

Court bas extended, strengthened and illustrated the SYStCUl 

I Hi, mOlt important dedlious are in Ex /Httu Thompson, I Pllppill, SIYJ (1876); 
NaUonal Banlt of l"aducah, :I l6id .. 61 (1877); The )IClultubo, :I //114., '4' (1878); 
Pbl1llps v. 4 alld Ardell Patent CIUIQ, 347 (1879); Durton I'. Stratton, 
12 Federal Reporter,6g6 (s88a), The James P. Douatc)seu, 19 IM/ .. a64 (1883); Tile: 

2J W.4 .. 807 (I68S(; United StAtc.v. Clark, 31 Ibid., 710 ; Ex /HIrlt' 
Dye .... 32 404 ; Sagiuw Gu Ligbt Co. 1'. SAgluw, 28 161d .. 529 ; 
Navigatioll Co. v. Co., 26 16id.. 596 ; Dnub Elc:ctrIc Co., 43 IIIid.! 
m (.&go); Cope v. Cope. 137 U. S. 6S:t (119'). 

I RcPOlt of \h .. Twe:1Ma AnnUAl Mec:UDI or \h\} AlUmco.n Dar beld 
.t Chlc:aao. . 1889. po ••• 
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established uuder his predecescrors. Altbough no no\'el doc.
trines bave been introduced, nor has tbere been any departure 
from well beaten paths, yet a noticeable expansion of Federal 
power iii the establishment of the doctrine of a 
Peace of the United States, and the declaration that there 
existed an implied authority on the part of the Executive to 
protect the Federal J udge!t against violence whenever tbere was 
a just reason to believe that they would be exposed to personal 
danger while executing tne duties of their office. At the 
same time, in the interpretation of the Commerce clause, high 
water mark was reached. The work of the Court has been 
perfol'med with loyalty to the Constitution, fidelity to the 
principles of Nationality, and a close, but not sen·ite, adher
ence to well-considercd decisions, Legal maxims have 
been applied to a vast and ever increasing mass of business 
with a deglee of skill and intelligence which are worthy of the 
past history of the tribunal. 

• 
In tIle rYes/ern Umf)ll. Te/t"K1'aplt. Company v. Common-

weal/II of P~1It1SJ'lvnnitl,l the Chief Justice aftit-med the doctrine 
that a Commol1wealth was not entitled to recover taxes upon 
telegraph except in respect to those trcl.nsmitted 
wbolly within. the State, the being drawn between 

tmnsmittccl from pointf' within to points without 
the State, wbich were elements of illtcr-Stnte and, 
therefore, not sl\bject to Legislative f.."Ontrol; but messages 
between points entirely within the State were elements of 
internal commerce, solely witbin the limits and jurisdiction 
of the State, and, tllercfol'et to its taxing power.:! 

In McCall v. Califomr'a,' in an opinion by Mr. Justice 

128 U. S. 39 
• 

Union TelcgiApb Co. v. Texas, 10$ U. S. 450 (18~h); Ratter-, 

mlU v. Westan Volou Co. 137 U. S. 411 (1889). '136 u. s. lOS ('890). 

, 
•• 

• 
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Lamar, all the cases were reviewetl, and it was declared Uun 
110 burden could be placed by States on cOlllmerce \\itll for~ 

eign nations, or among the several States, nor could any 
bnrden be imposed on the instruments or subjects of com
merce, nor a license fee be exacted from persons in 
dal pursuits.' And in Asker v. The Stale 0/ Teras, a law 

a tax on commercial dnl1nmers, an~ requiring them 
to obtain licenses was held to be void as applied to citizens 
of otber States soliciting trade.2 

But the most opinion delivered by the Conrt 
since the days of Taney, wilen the same question was dis
cussed, and one whid1 attracted universal attention and pro
voked some excitement, was that of the celebrated "Original 
Package Case" of LC/~J' v. Hardlil,'J in which the decision in 
P~ir(e v. New Hampshire· was distinctly overruled, it being 
lleld that a statute of a State which prohibited the sale of 
any intoxicating liquor, except for certain specific purposes 
under a license from a county court, was, as applied to a 
sale by the in the original packages or kegs, un-

, 

broken or unopened, of liquors manufactured and brougllt in 
from another State, unconstitutional and void, Cllief Justice 
r'ul1er reviewing every case relating to the Commerce clause 

, 

the time of GilJlJons v~ Dildo" and BrfJWll v. Mary/mid, 
to the present day. 

It was shown tllat in Congress was vested tlte power to 
prescribe t1le rule by which ,witb foreign nations 
and among the several, States was to be govemed, a ,power 

• 
I To lADle effect see Minnesota l'. Barber, 136 U. S. 313 (lSgo). I, Home Insur· 

Ance Co. v. New York, 134 U. S. 594 (ISgo) the of a State: to tax the corpo
rate franchbe, or of all corpurntions, foreign or (lomurue, doing busiuC118 in 
a State. measured by the exteut of the di\ideads of the corporation in a current 

was aphelr1. . 
'128 U. S. 129 (lass). • 135 U. S. 100 (ISgo). • 5 Howard, ! (1~7). 

"~r 

• 
, 
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compl~te in itself, acknowledging no limitations other than 
those prescribed in the Constitution; a power co e:ttensive 
with the subject on which it acts, which cannot be stopped 
at the extental boundary of a State, but must enler it, and 
be capable of authorizing the disposition of those articles 
which it introduced, so that they oight become mingled witb 
the common mass of property within the State. It was, 
therefore, asserted that w11i1e, by virtue of its jurisdiction -
over persons and property within its limits, a State migllt 

• 

provide for the security of the lives, litnbs and comfort of 
persons, and the protection of property so situated, yet a 
subject matter which had been confided exclusively to Con
gress was not witllin the jurisdiction of tIle police power of 
the State unless placed there by Congressional action. 

After examining the decision ·of Chief Justice Taney ill 
the New Hampshire case, and concedittg the weight properly 
to be ascribed to· the judicial utterances of that eminent 
jurist, Chief Justice Fuller felt himself constrained to say 
tllat tIle distinction between subjects in respect to which 
tl1ere can lx- of necessity only one or plan of regula
tion for the whole country, and subjects local ill their nature, 
and, so far as relating to commerce, mere aids rather than 
regulations, did not appear to him to have beell sufficiently 
recognized by Taney in arriving at the conclusions he an
nounced. Tbe later authorities had distinctly overthrown the 
authority of that case. After examining in detail every deci
sion pronounced by the Court be declared: 

.. The conclusion follows that as the grant of tbe power to regulate 
commerce among tbe States, so far as one system is required. is exclu
sive, tile Stales cannot exercise that power witbout tbe assent of Con
gress. abd. in the absence of legislntion. it is left for the Courts to 

when State action don or does not amount to S\1.cb exercise • 

• 
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• 
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or. in other words, what is or is not a regulation of such commerce. 
When that is determinoo, controversy is at an end. . . • Whatever our 
indi\'i(lunl views may be as to the deleterious Of dangerous qualities of 
particular articles, we cannot hold that any articles which Congress 
IccogllizC5 n.o; subjc<:ts of inter-5tatc commert"! are not such, or that what
ever nre thus recognizec:t can be controlled by State laws amounting to 
regulations, while they retain that character; althougb, at the St'l1l1C 

time, if dirt-ctly dangerous in themsch'cs, the State may take appropriate 
meRSun'S to guard against injury before it obtains complete jurisdiction 
over them. To concede to a State the power to exclude, ditt::eUy or in
directly, articles so situated, "ithout Congressional pennis.qioll. is to con
cede to a majority of the people of a State, represented in the State 
Legislature, the' power to regulate commercial between Ole 
States, by determining what shall be its subjects, when that powc.>r was 

distinctly granted to be exercised by tbe people of the United States, 
in Congress, and its by the latter was considered 

csscntial to that more perfect union which the Constitution was adopted 
to create." 

From this judgment and 2'easoning Justices Gray, Harlan 
and Brewer dissented, the former delivering an elaborate opin
ion in which he insisted that the New Hampshire case in 

• 

Taney's time had established a wise aud just rule, and was 
decided upon full argument aud great consideration, and 
ought, therefore, to be followed; that the power of regulat. 
ing or prohibiting the manufacture and sale of intoxicating 
liquors properly belonged, as a hranch of the police power, to 
tile legislatures of the several States, and could be judiciously 
and effectively exercised by them alone, according to their 
views of public policy and local needs; and could not practi
cally, if it could Constitutionally, be wielded by Congress as 
part of a nat.ional and unifoBn ; that the statutes in 
question, enacted by the State of Iowa, to protect its inltab.-

, 

itants against the physical, moral and social evils attending the 
free use of intoxicating liquors, were not a.imed at inter-State 

• 
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commerce, had no relation to the of goods from 
onc State to another, operated solely on intoxicating liquors 
within thc tcrritorial limits of the State, did not include all 

• 

such liquors without discrimination, and did not even mcntion 
where they were made, or whence they came.! . 

At the: ~tt:uc time, while sustaining the power of Congrcss 
to regulate intl!r-Statc cOlllmercc in relation to tae liquor traf
fic, the Court has been careful to uphold in each and e,'cry -
case the autbority of Statcs to regulate or snppress the eviis 
resulting from the manufacture and sale of liquor. Of thcse 
cases that of Kida v. Pearsoll'J stands as an examplc, in which 
it was held, in an opinion by Mr. Justice Lamar, that a law 
of Iowa authGlizing the abatemcnt as a nuisancc of a distillery 
used for tile unlawful manufacture and salc of intoxicating 
liquors, did not conflict cither with the Constitution of the 
United States by undertaking to reglilate commerce between 
the States, nor with the Fourteenth Amendment to the Con

by depriving the owners of the distillery of their 
property without due process of laW'. It was shown that a 
State, in the cxercise of its undisputed power of local admin
istration, could enact a prohibiting within its limits tlte 
manufacture of intoxicating liqnors, and tha.t. that. right was 
not to be overthrown by the fact that tIle manufacturer in-

I It i!l iii noteworthy circumstnnce llow little of political bins l,re\'nils upon the 
~neb; tbe strong Nntiollnl \;ew Was supported by the Chief Justice ond Justices 
l:ic:ld and J.,nmar, au of tlu:m IJemoc:rats, nnd tbe authority of the StIlte wns stren' 
uously C1mtclldrtl f(lr hy !lueb Republicans 05 Justices Harlllu, Gruy nnd Brewer. 

'128 1T. S. I Thc noo\'c clt>eislon \Vas confimlC~d in Lyng Z'. 1tJiclligllll. 
135 U. 5., :51 (l890), bUllbe effect of tbC!Se decillions \\'Os nlmOllt ~wmcdilltely counlcr-
acted by an ,~ct of upllolding the exerc:isc of Ule police po\\'cra of tllt~ 
StIlleS under similnr to dlRc:ut.Sl!ct in Leisy v. Hardin. In Wil. 
kerson, Sherifr of County. Knmw, v. RaImer, • c:nsc decided ltlay 26th, 
ISgI, the Conlitilulionlllily of ltll. Act. of upbeld, And the leading OllIC, 
which b88 been re\iewed in tile text, becomes of historical vll1ue "uly . 

• • 

• 
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tended to export the liquors when made. The language of 
the Court in the License Tax Cases, 1 that over the internal 
commerce and domestic trade of the State Congress had no 
power of regulation nor indirect control, was quoted with ap
pro\'al, and it was sbown that no interference by Congress 
with the business of citizens tmnsacted within tllC State was 
warranted by the: Constitution, and tbat tIte fact that tbe ar
ticle was manu(.,\chtrcd for export to anothcr State, did not 
of itself make it an article of inter-State comnlcrce.:I 

In AtISkut1lr, Challallooga &- SI. LOllis Rat1u,I(IJI Co. v. 
Slale (1/ Alahama,:S Mr. Jll~tice Field sustained a St'tte statute 
declaring t1mt pe~OIlS amicted with color-blindness were dis
qualified for service upon railway tiucs witbin tllc State, and 
held tbat until Congress bad legislated upon tbe qualifications, 
duties and liabilities of employes lIpon railway tnlius engaged 
in inter-State C01llmerce~ it was witllin thc powcr of tbe Statc 
to provide against accidents on trains while wit1~'n their limits. 

Tbe independence of the executive officers of tlle govern· 
ment in the discbarge of tbeir ordinary official duties, and 
their freedom frODl liability to coercion by mandamus, was 

by Mr. Justice BmdJey in tlte case of lhtilefi Siales 
v. Black,· where it was held tbat tlle Court lmd no rigtlt to 
review tIle decision of the Commissioner of Pellsions in refus.
ing a pension certificate, llis decision having been confirmed 
by tlle Secrct.'lry of tIle Interior. 

In Batlk of II/asl"lw1ot, v. 1{1l11l~'" Chief Justi~ F111ler 
• 

I 5 Wftl1ll~. 470 
,~ Also Eilenbc!tker :'. District Court of PI)'JJIOQlb Co •• 134 U. S., J2 (1890), 

ADd Crowley 11. ChrililenJm, 137 U. 5., 86 (I&P), in bo\h of wbich the police 
po\\'tR of Il State "ere .ustaiued in the regulation, miUgation .na 

• 

of tile e\ilA from the and we of intoxicating Uqaora. Anotltu 
instane!: wIlt:"' tbe publie ponn or the State "ere ,uatained is \0 be ha the 
01eon'lIrgllrinc Case of P01\'tll t' •. Pennilylvani .. 127 U. 8., 678 

• It)8 tt. S. 96 (1888). 'nB U. S. 40 "165 
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sustained tbe insurahle interest of a wife and dlitdren in the 
life of the l1Usballd by deciditlg tbat the creditors of onc who 
bad insured his life for the benefit of his wife and children, 

• 

had no interest in the proceeds of the policies, nor could thcy 
recover the premiums paid upon policies issued upon llis life for 
the benefit of bis wife and childrcn in the absencc of c\'ic1cllCe 
from which. a fraudulent intent on thc part of thc lattcr or 
the insurance company could be infcrred. It was assertcd that 

• 

public policy justified a debtor ill prcsen'ing his fnmily from 
suffering aud want, and tbat l1le support of wife and children 
constituted a positive obligation in law as well as in morals, 
and tbat they should be protected from destitution after a 
debto:-'s deatb, by pennitting I!im to devote a moderate portion 
of bis earnings to sustain a security for such support. 

In tlle interesting case of Ex parle len:;',' wbich grew 
out oF. a contempt of the 3utllonty of t1le United States Cir
cuit Court for the Nortltem District of California, ~t11der tIle 
circumstances 110ticed in our sketc11 of Mr. Justice Field, tlle 
Court dealt witb t1le power to issue a habeas (or/JIIs for the 
purpose of inquiring into the cause of tbe restraint of the 
liberty of prisoners in jail under authcrity of the United 
States. The power of a Court to punisl! for t!Ontempt was 
declated to be inherent; a breacb of tIle peace in \lpell Court 
was n direct disturbance and a palpable contempt, W11ic11 it 
was competent for t11e Judge prn.c.;idillg, inlnlediately ~lpon its 
commission in his presence, to plOceed llpon llis o\\'n knowl
edge of the facts to punish \lithout furt11cr proof, "itbout 
issue or trial in any fornl.' 

In. close connection with tlle foregoing is that known 
as Itl re Ncarle.1 No case within the past te.n years bas at-

liaS U. S. dg I iu Sa';D. PetitioDeI". IJI U. S. a6i (11iB9). 
• 13S 11. S. I (Iago) • 

• 

• 

• 
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, 

tracted more attention. Neagle, a Deputy Marshal, IUld, 
, 

, 

directed by the Attorney General of the U~,ited States :' 

, 

to gualu the person of Mr. Justice Field, wbose life was ' 
thought to be in danger. 'V bile the Judge was in a mil·, :,. 

, , 

way eating-bouse, upon his journey from one city to another, ' " 
WllCrc lle expected to discharge his judicial duties, Terry : 

, 

committed a violent assault and battery upon him, and so 
acted that Neagle, believiug that the attack would result 
in the death of the Judge unless he interfered, Sllot him 
in the act. Neagle was seized by tbe Sheriff of the county 
upon the charge' of murder, but presented to the, Circuit 

, , . 

Judge a petition praying for his discharge. 'rllis being 
, . 

granted, the Sheliff promptly appealed to the Supreme Court. 
, ' 

In a most elaborate opinion by Mr. Justice Mille,r, it was 
• 

held that tbe prisoner was not only justifie4' in ,defending 
• 

the Judge as be llad done, but that ill so doing he acted in 
discharge of his duties as all officer of tIle United States. 
Therefore lie could not be guilty of murder under tbe laws of 
California. A Justice of the Supreme Court, in attending Cir
cuit and in traveling from place to place. was as much :n tile' 
discbarge of duty imposed llpon him by law as he was while 
sitting in Court trying causes. 'Vben attacked by Terry, be 
was entitled to all the protection which the law could give 
him. It was in answer to the colltention tbat 

, 
• 

there was no statute of the United States authorizing any 
such protection as tbat which Neagle was instnlcted to give, 

• • 

'~hat an)" obligation fairly and properly inferrible frolD the 
t!oustitution of the United Stales or any duty of the Marsltal 
, . \. . . 

derlyed fronl tl1e general scope of his duties under the laws 
bf\ tl~e United States, "a law" within the meaning of 
.. J.,.;:' 

t~e:,~tase as employed in Section 753 of the Revised Stat-
e: :l\~s.\It ,vas beld that the of the United States, . " .. . 

, '{ . '. , . . , - ~ .. . " '. . . . " . , ' 

\", Iii. :, , . . . 
I .' " I , . . . , 
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" ' PROTECTION OF V:\i·/TED ST.4TES OFFICERS. 

" - , 
, 

, . -
r , 

: -,:" charged with the duty of taking care that the laws be faith-
"-:.,." lu_lly . executed, possessed tIte implied power of taking mcas-
• • 

':; :.:.ures' for the prot~ction of a Judge of oue of tlte Courts of 
• • 

': ...• - .. tbe Urii~ States~ and t.hat the DepartlUent of Justice, acting 
, ' . 

;, -'" ··.thr.ough tlleAttorney General, was ~he proper Dcr.artmcnt to 
· ~ , . . 
j':-', .;seflu'lnotiol~.the necessary means of protection. It was fur-· ' ' 

· •. ~.-thel>dednred '. there was a Peace of the United States · . '. , , . . . ", . '. 

, , ,. , · ;w.liich w:is:~i91a.tt¥l by an assault upou a Federal Judge while 
• '. . . , 

" , . '. . '.ill ~·:the. dis~l~~rge. of, his duties, and that, in such a case, a 
. . '.. . , . 

'" Marsl1al'" st~>rl' in"tlte same relation to the peace of the 
. ; .. United St.atesaS ',the 'Sheriff of the county did to the peace 

• • • • 

. of the' State.:, of California. It was the duty of tIle United 
• • • 

. '. State~ to 'prote-ctits officers from violence, even to death, in 

.'.',' ,discrul'l.ge of the duties which its 1aws imposed upon them . 
• • 

COngress, . had ulade the writ of habeas ((}rplIs oue of tIte 
• 

by' ~vhi.ch tl)at protection was made efficient. Hence 
. ' 

the Coun,: reached tlte conclusion t11at tbe prisoner sbould 
be discharged from the power of the State Court to try 
.him for any offence, because, in doing the act witb wllicb 
he was charged, he did 110 more tl1an was necessary and 
proper for him to do. He could not, therefore, be guilty of 
a crime under the law of the State. Nor was there any oc-

~ 

casion for any trial in the State Court, n.or ill any Court; 
for the Circuit Court of the United States, in entertaining 
the petition for a habeas corpus, was as competent to ascertain 
the facts as any other tribunal. 

From this judgment Mr. Justice Lamar delivered au elab
orate dissenting opinion, concuned in by the Chief Justice, 
planting upon the proposition tllat tbere were no illl-

• 

plied powers granted by the Constitution to tIle Executive, 
and that there was no "law," SUell as W~ meant by tIle 
phrase in the Revised Statutes, unless express statute 
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could be pointed to. Such being the case, tbe killillg of 
1'erry was not lw 9.,'thority of the United States, no matter by 
whom done, anI ; only authority relied 011 for vindication 
must be that of the State, and the slayer sbould be remanded 
to tbe State Courts to be tried. 

II 'l'he question then recurs," said bc, II would it have ~D a crime 
against the United States? There can be but one answer. Murder is 
not an offence against the United States, except when committ(.-d on the 
high or in some port or harbor without the jurisdiction of the State, 
or in the District of Columbia, or in the Territories, or at othcr places 
where the National Government has cxc1ush'c jurisdiction. It is weil &::t
tIed that such come must be defined by statute, and no such statute bas 
yet been pointed out. The United States governmcnt being thus power· 
less to try and punish a man charged with murder, we arc not rrcparcd to 

tbat it is omnipotent to discbarge from trial, and gh'c immunit)· 
from any liability for trial where he is acclIsoo of murder, unless an ex· 

statute of is produced, l::elm~tting such discbarge." 

A most important opinion delivered at this time, was that 
of Mr. Justice Miller in the case of tile Um'ted Slaies v. TIlt, 
Amen'tall Bell Telephone COlllJ)(I1IY,' a case argued by tIte most 
eminent special counsel, with a degree of leanling and an ex
haustive examination of authorities almost without parallel itl 
the discussion of patent causes. After disposing of certaiu 
pre1 questions of pleading, it was held that the Circuit 
Court of the United States had jurisdiction in suits brought· 
by the United States to set aside and cancel patents for in-

• 

ventions for frauds by' the pa..¥ties to whom they 
• 

were issued, and that Congress did not intend by giving to 

private individuals the right to set up by way of dtfellce to an 
action for iufringement of a patent, that the patentee had sur
reptitiously obtained the patent or that he was not. the first 

'u8 U. S. 31S 
• 

, 
• 
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inventor, to supersede the affiullative relief to which the 
United States is entitled ill order to obtain the cancellation of 
a patent obtained by fraud. And tlte action of the lower 
Court in dismissing a bill filed in bebalf of the United States 
was reversed, and the case remanded ",itb directions to over
rule the demurrer, with leave to tile defendants to plead or 
answer within a time to be fixed by the Court. 

An interestiug question as to tIle right of a State to re
quire physicians to procure certificates from a State Board of 
Health before attempting the practice of medicine, was con
sidered by Mr. Justice Field ill the case of Delli v. Siale of 
rYesl Vligt;Iia, l and the Constitutionality of such a law was 

sustained, its object being to secure such skill and le~li1dng 

in the profession of medicine that tile couUlltlnity might crnst 
witb confidence those receiving a license under the autb!)rity 
of the State. 

In RI!JllIl!s v. DlIlIIOlll a the nature of a banker's lieu was 
elaborately' by Mr. Justice Field. III Gibbs \'. The 
C011S01idaied Gas COIIIPIIIY of Dallimore!l it was beld that 
a corporation could not disable itself by contract from per
forming the public duties which it had uudertaken, and t11at 
no person could recover for for procuring a contract 
which was forbidden by statute or by public policy, wbere he 
was privy to tIle unlawful design of the parties. Au interest
ing question ~f trademark was discussed by the Chief Justice 
in the case of Mellnldel: v. Ho/'" 

In the matter of GOll-Skoy-Ee & it \Vas held, in an opinion 
by Mr. Justice Miller, t11at under the Act of March 3d, 18SS, 
wbere a murder had been committed by an Indian witbin a 
Territory of the United States, that the offender was subject 

J 129 U. S. 114 (r889). 

• 128 U. s., 514 

• 

• 

I 1,;0 U. s., 3S4 (1889). • 130 V. 8., 397 (rSSS). 
• 130 U. S .. 343 (I 

• 

, 
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not to the : " • 

of the 
laws of the United States, but to the laws 

• After a full discussion of the incidents of 
trial, and a review of the whole history of the relations be

the United States and the Indian tribes,l it was shown 
that they were impel taut, relating as they did to the question of 

and conceming the life and liberty of the party 
against whom a is cbarged, and it was said to be of 
consequence that in the new depa.rture which had 

of subjecting the Indians in a limited class of cases to 

the same laws which governed the whites within the Territories 
where they bo~h resided, that the Indian should have at least 
all the benefits which might accrue from that change which 

him as to the punishment for crime from the 
j of his own tribe to the jurisdiction of the govern-
ment of the Territory within which he lived. 

In the case of the Pn",sylvamQ Razlroad C011IjJa11,Y v. Alll
fer' in a most opinion by Mr. Justice Blatchford, it 
was held that neither the charter of the Pennsylvania Railroad 
Company nor acts supplementary. thereto, constituted such a 

• • 

contract between the State and Company as exempted the latter 
from the operation of au article· in the Constitution of Penn

which required that corporations invested with the 
privilege of taking private ·property for public use, should 
make Compensation for ~roperty injured or destroyed by the .• 
construction or enlargement of their works, highways or im
provements. Nor did sucll Constitutional provision as applied 
to the . impair the obligation of any contract between 
it and the State in to; arising afterwards. The 

of the decision was that the Company' had accepted· its . 
. .. 

original power subject to the geneJ;'8l law of the· State, and to 
, .. • • 

• 

, &le case or Crow Dog, log U. s., 556 (1883); u .. S t'. u8 U. s.. 375 
(1886). • 13a U. 8., 15 

• • • • · " • • • 
• 

• • 

• 

, 
• 

• 
• 
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such changes as might be made in such general law, and 
subject to {uture Coustitutional aud fnture general 
legislation. Since there was no prior contmct with it, ex
empting it {rom liability to such {uture general legislation in 
respect to the subject matter involved, no such exemption 
could be admitted to exist expressly given, or un
less it followed 1:,y implication equally clear \\ith express 
words. 

• 

A death-dealing blow was struck at polygamy in the 
g,"eat case of The Alorllloll Chllrch v. The UllI"ted Siales,' sus
taining an Act of Congl'Css by which tlte charter of the 
Church of Jesus Christ of Latter Day Saints was repealed and 
abrogated, the seizure of its property directed, and its prop
erty bestowed upon the United States as pa,.e/ls paldn: to be 
devoted to other religions and charitable uses under the cy 
pris doctrine. 

Other snbjects were considered: as the suability of States,' 
Ex post faCio laws,:a grants of power to corpora-

to subscribe (or stocks in· railways, t the validity of laws 
inflicting the penalty of death by electricity,' 'which was held 
not to be a "cruel and unusual " j" while the effect 
of the Granger Cases was modified and softened,' and a dis
tinction drawn and pointed between where State Courts 

11J6 U. s.. 2 See akG 04,;. v. '33 U. s., 3JJ (1889), aDd Cope v. 
Cope, '37 U. s., (1891) i in the latter tb(' rig}lt of children to 
inherit was sustained. 011 the ground of proteetion to innoc:cmt and uuf!)rtul1Ilte 
beiuga. 

'Hans v. 134 U. s.. I (1889); North "'roUaa v. 
(1890) and LouiaillDa v. ~le, /lJid .. 230 (ISgo). 

'.Hedley, l'etitioner, '34 U. s.. 160 (1890). 
'Hill v. l\fempbis, 134 U. s., 19B (algo). 

'I" n Kemmler, 136 U. 8., 436 (1890). 

IlJid .. 22, 

• ebiOtg<'), ~tc:., Railway Co., v. 134 U. s., oIoS (1890). lIinueapotia 
• 

Railway Co .. v Uinut:lOtII, JIJid., 467 ('8g0.) 

, 

" 

• 



1'11£ SlII'R£.ttE COlJR1' OF TilE lJoVn'ELJ ST.·17'ES. 

lUld or had not jurisdiction of oft"euccs growing out of elec
tions for Electors and for of CongfCss.' 

Sincc tbe days of Cbief Justice Taney tile . of 
the Court have been beld in a cresccnt-sbnpcd room 
near t.he Rotunda of tbe Capitol, formerly occupied by the 
ScD~\te of the United States. The associations and traditions 
of this thougb imposing cba.mbcr tllrong llpon the 
mind and detain the re\'erel1t stranger. Here \Vcbster and 
Clay contended against Calhouu, Hayne, Benton and 'Vrigllt. 
Here Charles Sumner appeared at tbe bar, on tile 1st of 
Febnlary, t86S, less than ten years after tl1<: in 
Dred Sco/l v. SOlid/ora had been pronounced" and nlovoo for 
the admission of John S. Rock, of Massac1msctts, a colored 
mll1l. Here the sessions of the Electoral Commission were 
held, and here was the scene of . y 
Although tbe of rnilro.'lds and t1le consequent case of 
communication with all parts of the country, as lla.t; been 
observed by Mr. J um.ice Brudley, now enable local counsel to 
argue their own cases, and have land tIle effect of lessening 
the elevated and eclectic character of tlle arguments made 
before tlte Court, yet here 1ltLVe appeared tIlOse redoubted 

Curtis and Campbell, Charles O'Collor, David Dud
ley Field, \Villiam M. Evarts, \Villianl Allen Butler and 
Clarkson. N. Potter, of New York, Richard H. Daua, Jr., of 
Massachusetts, Reverdy Jobnson and S. Teakle Wallis, of 
Maryland (tlte latter a pupil of \Virt), Jeremial. S. Black, 
Brewster and Ashton, of Ivania, Henry Stan and 
James A. Gar6~ld, of Ohio, George F. and Edward 
J. Phelps, of Vennollt, of Missouri, MclJonald. of 
Indiana, Merrick and Phillips, of the District of bia, 

• 

,/" re Loner. 134 v. S., J7Z (1890), /" w 

• 
• 

J6id.. 377 (wSgo). _ 

• 

•• •• 
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and 0. bost of bri1liant, able and learned advocates, d"plc.:l· 
gt!1lzmir allrOfjllc (QrOlla, whose fame is a p.'lrt of the glory 

. of the Court, and the result of whose labors has been wo\'en 

into tbe warp and woof of our Constitutional jurisprudence. 
As the eye of tIle \risitor sweeps from the marble busts 

of tlte dead Chief Justices to the living figures upon the 
benell and to tlte animated dialectician at the bar, the genins 
of the place seems to spe.ak in tbe stately words of Claren
don: U The law is tlle standard and guardian of our liberty; 
it circumscribes and defends it; but to i nc liberty with
out law is to imagine C\'cry man \\;t11 a sword in his hand 
to destroy who is weaker tban himself." 

With tlte cases reviewed ill the present cbapter, we con
clude this history of tbe Court. Although many decisions, 
important in their relation to the jurisprudence of the nation 
and to the sciencc of law bave been necessarily passed over 
in silence, yet a sufficient number of the Leading Cases of 
each epoch Itave been selected to enable tbe reader to judge 
of the spirit Aud cllametcr of the rcsults :u:complisbed. The 
steady expansion of principlcs, and tbe vigorous as well as 

growth of tbc doctrine of Nationality arc COIl

spicuous pllenOI1lCnll. Constitutional provisions have been 
vitalized; Acts of Congress l1a\'e been mnde to breatbc; situ
ations, conditions and circumstances, unpro\'ided for by either, 
have been nurtured into til·ing forces, presenting, when dmwn 
lip in army, a noble and imposing body of jl1rispnldentinl 
facts wltich, wltcn studied tl1ld understood, will pro\'e tIle best 
title to renown of tIle distingttislled jm;st:; to WJIOSC care and 
protection tlley were committed, tbe ceaseless source of the 
gratitude and veneration Gf posterity, and tltc best and 
enduritlg bulwark of National As tbe safety of 

• 
Troy depended upon the prescn'ation of tbe bctwcll..desccllded 

• 
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statue of Pallas, holding a spe.'1.r in her right band, and in lIer 
left a distaff and spindle, so the Supreme Court of the United 
States, enthroned in majesty and invested with power, wielding 
the imperial sceptre of National Sovereignty, while jealously 
guarding the rigbts of the States, will prove, as IOllg as our 
institutions endure, the Paliadium of the Republic. 

NOTE. ·As these pages are passing tln-ough the press we 
clip the following from the Philadelphia Ledger of May 27, 
1891 : -

WASHINGTON, May 26.- The United States Supreme Court during 
tbe term ended yesterday excteded the pre\oiou. .. highest 'ClOro of cases 
disposed of Ilt one tcnn of the Court, settling 617 against 4io, which 
had been the largest number pa..'!oSed upon at n single term. 
The number of was unusually large~ but of them only IS. 
which have been argued, go over until the next teml for a decision, and 
it is probable tbat tbe opinions in will be written during the 
summer l«C.liS for announcement soon after the Court reconvenes. 

Among the important suits finally decided during the tenn are those 
of Pennsylvania and other St'-ltes agninst thr. Pullman Palnce Car Com
pany, by which the company'fi cars are made liable to ta~ntion; the State 
of' against the W~tern U"iOl1 Telcgmpb Company, in Wl1kh 
the company's lines nnd other property are held to be subject to tnxntion ; 

, ' 

the Diek Duncan CASC, in which an unsucces.'.ful attempt was made to 
ova throw the whole Penal Code of tbe State of Texas; a large numher 
of Chinese exclu..,ion ; the. Nortbem Pacific R;dlrond land: ,in
volving title to $5,000,000 wortb of Nortbwcstem lands; tile Jugiro, 
Wood and other New York electrocution ; the Kansas liquor case, 
decided in wbich the Constitutionality of the Original Package 

, 

law was upbeld; tbe applications of tlte Nln-aSM rioters for lta6fQS (orpus 
waits; a final decree in the famous M)"1'l1 Clark Gaines litiga
tion; two important army decision.., construing tbe terms under which 
private soldiers enlist; the ButTalo First National Bank suit, involviug 
the liabilities of bank directors ~()r sustained by ,the banks, and 

• 

, 
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"arions important license, customs, tnx, patent and Itahtas lOr/JIIs cases, 
and suits im'ohing for personal injuries, 

The only cases of general importance which go o\'er are those of the 
State of Maine t', tbe Grand Trunk Railway Company and the Singer 
Machine Company v, Wright, State Comptroller, invoh'ing questions of 
taxation, and the United States agnin.':it the Mis'30uri, Kausas and 'l'exns 
Railroad Company, in which titles to large tract .. of lal1(l are in dispute, 

Tbe Court hIlS set down a number of very important matters for ar
gument before a full Bencb immediately after the Court re-nssembtes in 
October, and the first two or" thl'Ce weeks will probably be devoted to 
bearing of National importance. Among so assigned are the 
Behring Sea suit, the Counselman case, IlS to the right of the Inter-State 
Commerce Commis.c;ion to compel witnesses to testify, the Baltimore and 
Ohio theatrical ratc controversy. and tbe test .suit with regard to the Con
stitutionality and validity of the McKinley Tariff and Cust.oms Adminis
trative Acts, 

• 

It is probabl~ that under the recent Act of 
establishing an intermediate Court of Appeals, the number of 
cases tltat will finally reach the Supreme Court will be very 
considerably reduced. 

< 

• 

, 

• 
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CHAPTER XXI. 

RltPORTERS OF THE DECISIONS OF THE SUPREl-lE COURT 
OF THE UNITED S'l'ATES. 

ALEXANDER JAlot~ DALLAS • 
• 

THR Reporter of the Decisions of the 811 Court 
of the United States, although not officially appointed, was 
Alexander James Dallas, wbo was hom on the Island of Ja
maica on the 21st of June, 1759, and died ill Trenton, New 
Jersey, upon the 14th of January, 1817. He was the son of 
a Scotch physician, Wl10 1lad entigratoo to Jamaica, and re
sided there several years. Young Datlas was edtlcate4 in 
Edinburgh and at Westminster. \Vbile a student, he made 
tbe acquaintance of Dr. Johnson, the celebrated lexicographer, 
and of Dr. Franklin, WIIO was then pleading before the 
Privy Council the rights of tbe Assembly of Pennsylvania 
against the Proprietaries. He studied law in tlte Inner 
Temple, and returned to J . in the year 1780, and· 

• 

upon bis m.other's second nUlmage removed in April~ 1783, 
• 

to Philadelphia, where he took the oath of allegiance to the 
Commonwealth of Pennsylvania. A few years later he was 
admitted to practice, and became eminently successful as a 
lawyer, ranking the leaders of ~11C bar. His name ap
pears in all the prominent ea.lies, and itt January, 1791, be 
was appointed Secretary of the Commonwealth of Pennsylva
nia, and in December, 1793, his . was renewed. 
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Dl!ring this time he was editor of the Columbian l\'Iagazine. 
He prepared an edition of the U Laws of Pennsylvania with 

. notes," and also compiled his four volumes of "Reports of Cases 
ruled and adjudged by Courts of the United States and Penn
sylvania before and since the Revolution," which were pub
lished in Pbiladelphia, and wbich constitute the earliest series 
of American Reports. He served as Paymaster-Gellcral to the 
armed forces at Pittsburgh. in 1794, and became again Secre
tary of State of Pennsylvania in 1796. He was appointed by 
President Jefferson United States District Attorncy for tlte 
Eastern District of Pennsylvania, serving from lSor until 
1814, and conducting many famous prosecutions, notably that 
against General Michael Brigbt and otbers, for forcibly Ob
strllc::illg Federal process. In 1814 he was appointed by 
President Madison Secretary of the Treasury. During his 
administration of this Department he displayed great ability 
and did much to sustain tbe public credit, ",bile bis energetic 
measures advanced the value of Treasury notes. To him is 
due the credit of re establishing the United States Bank in 
1816. The Bill as first passed had been vetoed by Madison 
in the preceding year, but a similar measure was subsequently 
approved and the Bank estnblislted owing to the influence of 
l\.'lr. Dallas and his explanation of the necessity and efficiency 
of sucb a means to sustain und improve the credit of the 
Government. Mr. Dnl1as also discllarged the duties of Secre
tary of 'Var, and having fully ~ucceeded in resclling dIe 
Government from n financial crisis, retired from office and 
retunted to Philadelpllia, but died a few weeks later. He also 
published Treasury Reports, U Features of jay's Treaty," 
Philadelpb!a, 1795; "Speeches on tite 'frial of Blount," 
"Address to tbe Society of Constitutional Republicans," 1805, 
aud "Exposition of the Causes and Character of the 'Vat" of 

36 
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1812." He left unfinished a "History of Pennsylvauia." His 
• 

SOD, George Miffiin Dallas, became Vice-President of the 
United States in 1845, and died io 1864. He llad prepared 
fol' tl1e press the U Life and \Vritings of A. J. Dallas," which 
was published in 1871. 

\VILLLUt CRANeR. 

The first regularly appointed Reporter of the Decisions of 
the Supreme Court of the United States and the successor of -
Mr. Dallas ,,-as \Villiam Cranch, who was born ~'t Wey
moudl, Mass., July 17th, 1769, and died at \Vashingtou on 
tlle 1st of September, 1855. His father, Richard eranch, was 
a native of England, and for many years was a member of 
the Massachusetts Legislature, a Judge of the Court of Com
Dlon Pleas, and tbe author of "Views of the Controversies 
concerning Auti·Cbrist." His son graduated at Han'ard in 
li89, studied law} and was admitted to the Bar in July, 1790. 
After three years' practice in the Courts of Massachusetts 
and New Hampshire, tIe removed to Washington, and in 1801 
was appointed by President Adams Assistant Judge of the 
Circuit Court of the District of Columbia. In 1805 President 
Jefferson made llim Chief of this Court, which position 
he held until 1855. During this period only two of l1is de
cisions were ovenuled by the Suprenle Court of the United 
States. Among the last ~rvic:es imposed upon by Con
gress was the final hearing of patent causes after an appeal 
from the Commissioner of Patents. He published nine vol
umes of the of the Court of the United 
States, and six volumes of Reports of J )edsions of the Circuit 
Court of the District of Columbia from 1801 to 1814. He 
also prepared a Code of Laws for the District, and pu1)lished 
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in 1827 a U Memoir of John Adams," and in 1831 an addl'ess 
upon" n 

HENRY WHEATON. 

The third Reporter of the of the Court 
was Henry \Vheaton, who was bom in Providence, Rhode 
Island, upon the 27th of November, 1785, and died at Dor-

o 

cbester, Mass., on the 11th of Mardi, 184'8. His fatber, 
Robert was a Baptist who 
from \Vales to Salem, Mass., but subsequently settled iu 
Rhode Island. Henry graduated from Brown Unh·ersity in 
1802. and studied law with Nathaniel Searle, was admitted 
to the Bar in 1SoS, and ill the sanle year continued bis 
stndies in Poitiers and London. Returning home, he prac
ticed in Providence until xS12t when he removed to New 
York, where he edited for three years the NO/ltmol Advoca/~, 
tile organ of the Administration party. He published in this 
paper notable articles on questions of neutml rights in con
nection with the existing war with England. In 1814 he 
became a Judge Ad\'ocate in the arUly, and in ISIS a J 
of the Municipal Court of New York City, serving until 
1819. From 1816 to 1827 he was tbe Reporter of the Su
preme Court of the United St:ltes, and puhlished h\'elve vol
IltlleS, which were printed in New York. He was an intimate 
friend of Mr. Justice Story, ""Om whom he received much 
encouragement and assistance in his studies of international 
law and in tlle work or reporting the decisions of tit'! Su
preme Court. In fact, ru..q.ny of the leatned and elaborate 
notes upon questions of international Jaw and upon the prac
tice of Admiralty and Prize Courts, Wllicb are published in 
the appendices to his "olumes, were written by that 

• 
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jurist. Many of the most decisions of Marshall ap-
pear in his pages, and bis "'ork was by a 
reviewer, "The Golden Book of American Law." WilliaDl 
Beacb Lawrence 5.'\ys: u (rhe reputation wbicb Mr. Wheaton 
acquired ns n. reporter was unrivaled. He did not confine 
himself to n. mere summary of the able arguments by whic11 
tIle cases were illustrated; but there is scarcely a proposition 
Oll any of tile dh'crsified subjects to which the jurisdiction of 
the Court extends t.ltat might give rise to serious doubts in 
t~le profession that is uot explained, not merely by a citation 
of atltborities' adduced by counsel, but by copious views wbich 
the publicists and ci-.ilianJ have taken of the questions." He 
was a of tbe New York Constitutional Convention in 
1821, and of tlte New York Assembly in 1823 and 1825, 

• 

atld was associated with John Duer and B. F. Butle.r on tbe 
Commission to revise the Statute Laws of N York. In 182; 
he became Charge ~'Afraires in Denmark, and was the first dip
lomatist from the United States who acquired a reputation in 
Continental languages and literature. He became a member 
of tbe Icelandic Society. In 1835 lie was appointed Resident 
Minister at tIle Court of Prussia, and ill 1837 ,vas made Minister 

. He received full pow'er to conclude a treaty 
with the Zollverein, pursuing this object for six years. Upon 
t.he 25th of Marcb, 1844, be signed a treaty with Geimany, 
for wbich he received high commendation from Plesident 
Tyler and fronl Jo1m C. Calhoun; the was rejected 
by the Senate, but served as a basis for 
ment. In 1846 lie was n:called by Pre.-;ident Polk, but 
the act provoked public condemnation. Mr. Wheaton, how
ever, complied, and on his return to the United States 

• 

was hOllored by public dinners in New York and Phil-
adelphia, and l:t at once chosen leetul'Cr on 

• 
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L'1W at Harvard University. This place lIe was too ill 
to accept. He was a corresponding member of tIte Frencb 
Institute, and a member of tIle Royal Academy of Ber~ 

lin. Brown University confeued the degree of LL.D. upon 
llitn ill 1819, aud Harvard in 1825. He delivered many 
public addresses, those before the New York Historical So
dcty on the Science of Public or International Law being 
published in 1820. His. most work is entitled 
"Elements of International Law," published in Philadelphia 
in 1831 in two volumes, and in London in the same year. 
The work \Vas tNDslated into French, and published at 
T !!ipS!C and Paris in 1848. It wp~ at once acknowledged 
as a standard authority, and has also been translated into 
Chinese, and was published at the expense of the Imperial 
Government in four volumes at Pekin in 1865. It was also 
translated into J and the eighth edition appeared in 
Boston in 1866. This edition unfortunately gave rise to an 
unpleasant controversy between its annotator, Hon. Richard 
H. Dana, Jr., and Hon. W. B. Lawrence, who had edited the 
sixth edition. Mr. \Vheaton published also "Considerations on 
Establishing a. Uniform System of Bankrupt Laws through
out the United States," U A Digest of the I Jeeisions ()f the 
Supreme Court of the United States from its Establishment 
ill 1789 to 1820," a "Life of Pinkney," published in 
New York in 1826, and a "History of the Northmen," pub
iisbed in London in 1831 and translatc-d into French in 1844. 
His U Histoire du Progres du Droit des Gens en Europe," 
published in 1841, was into English in 1845 uuder 
the title, "A History of the Law of Nations in Europe and 

" It is still the leading work on the subject of 
which it treats • 

• 
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RICHAR.D PET~RS. 

Mr. Wheaton was as Reporter by Richard 
Peters, who was the son of the Hon. Richard Peters, United 
States Judge of the District of Pennsylvania, and a 
member of the old Continental Congress. He was born at 
Belmont, Philadelphia, on the 17th of August, 1780, and died 
on the 2nd of May, 1848. He studied law and was admitted 
to the Bar in 1800, and was Solicitor of Philadelphia County 
from 1822 to. 1825, and one of the founders of the Philadel
phia Savings rOund, the uldest; institu.tion of that kind in 
Pennsylvania. He published sevent.een volumes of .1 Decis
ions of the Supreme Court of the United States," from 
1828 to 1843; also U Reports of the Decisions of the United 
States Su Court n from 1803 to 1818, published at Pbil
adelphia in 1819; also "Condensed Reports of Cases in the 
Supreme Court of the United States, its organization 
until 1827," in six volumes, which were published in 1835, 

• 

and a full and well-atranged "Digest of Cases determined in 
the Circuit, and District Courts of tbe United States 
from the period of organization," contained in three volumes, 
bringing the decisions down to 1839, and a new edition in 
two volumes, bringing them down to 1848. He edited "Chitty 
on Bills of Exchange," in three volumes, aud Washiugton's 
"Circuit Court Reports," in four volumes~ the fonner being 
published in 1819, the latter between 1826 ~d 1829. 

BSN]A)flN CHEW HOWARD. 

Mr. Peters succeeded by Benjamin Chew Howard, 
who was born in Baltimore County, Maryland, on the 5th of 
September, 1791, and died upon the 6th of Marcil, 1872. He 
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was the son of Governor Jolln Eager Howard, ",110 had dis
played his gallantry at the battles of Cowpens and Eutaw 
Springs. He was also the grandson of BClljamin Chew, wbo 
was Cbief Justice of Pennsylvania before the Revolution. Mr. 
Howard graduated at Princeton in lSog, studied law, and prac
ticed in Baltimore. In 1814 he assisted in organizing troops 
for the defeuce of his native city, and commanded tbe "Mechan~ 
ical Volunteers" at the battle of North Point, upon tbe 12tb 

• 

of September, 1814. Front 1829 to 1833 he was a member 
of Congress, having been elected as a Democrat, and again 
from 1835 to 1839, when he served as Cbairman of tbe Com
mittee a!l Foreign Relations: and drew up its report on the 
Northeastern Boundary question. In 1843 he was appointed 
Reporter of the Supreme Court of the United Stntes, and 
held that post until 1862, publishing twenty-four volumes of 

• 

Reports. In February, .1861, he was a delegate to the Peace 
which vainly tried to avert civil war. Princeton 

College conferred upon him, in 1869, the degree of LL.D. 

JERallIAH S. BLACK. 

His was Jeremiah Sullivan Black, who was born 
in the Glades, County, Pennsylvania, upon the loth of . 
January, 1810, and died at York, ill that State, on the I9tlt of 
August, 1883. He was of Scotch-Irish descent, his grand
father being James Black, who came to this COUlltry from 
the North of Ireland and settled in Somerset COU1lty, Pennsyl
vania, where his son Henry, the father of Jeremiah, was born 
in 1778, and ~ a noted man. Jeremiah law in the 
office of Chauncey Forward, a lawyer of Somerset COUllty, ntld 
was admitted to the Bar in 1831. After eleven years of suc
cessful practice, he was ' to the Bench. A J efi"ersonian 

• 

• 

• 

• 
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Democrat, be was nominated in September, 1842, to be Presi
dent Judge of the iiistrict wlterc lIe lived, and held tbis post 
for nine years. In 1851 he was elected by popular vote a 
Judge of the Supreme Court of Pennsylvania, and llavillg 
drawn the lot for the short term, became thereby Chief J us
tice. He was then re-elected, in 1854, as an Associate Justice 
for the full term of fifteen years but resigned to become 
Attorney-General of the United States in President Buchan
an's Cabinet in 1857. In 1860 lIe was appointed Secretary of 
State, and was succeeded by Edwin M. Stantoll as Attonley
General. He maintained the dnty of the Federal Govenul1ent 
to defend itself" against . He retired in 1861, and 
was appointed Reporter of the Decisions of the Supreme Court 
of tlte United States, but after publishing two volumes, resigned 
his post, and resll\~ed his practice of law in York. During 
the later years of his ~;!"~ he became one of the leaders of 
the Bar of the Supreme Court of tbe United States, and was 
engaged in the most important causes, retaining 11 is vigor and 
professional ability to the eud.. His argllments fimlly estab
lished bis reputatioll as all advocate of sUl'passing power. He 
was one of the counsel who appeared before the Electornl 

in 18n, was a frequent contributor to periodical 
literature, entered into a newspaper discllssion with Jefferson 
Davis, and also engaged in theological controversy with Robert 
G. Ingersoll. He was a follower of Rev. Alexander Camp
bell, the founder of the religiolls body calling themselves 
"Disciples of " 

JOHN \VILI.,IAM WALLAClt. 

The seventh ReporteT was John 1. \Vallace, a son 
of John Bradford 'Vallace, a noted lawyer of the' Pl1i1adel-
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pbia bar. He was born ill Philadelphia upon the 17th of Feb-
ruary, ISIS, and died thcre 011 the 12th of January, IS84 . 

Hc was a graduate of the University of PCl1nsylvania in 1833, 

studied law in Philadelphia and subsequclltly in thc Tcmple 
at London, and a standing Mastcr in Chancery in the 
Suprcm~ Court of Pennsylvania in tS44. He was Reporter of 
the Third Circuit of the United States Circuit Conrt, publishing 
t1:ree volumes of decisions from 1842 to 1853, and in 1863 

was appointed Reporter of the Supreme Court of the United 
States, publislling its decisions from that time, in twenty-tl1rcc 
volumes until 1876. From 1860 to ISRt be was President of. 
the Historical Society ot Pennsylvania. He also publislled 
"The Reportcrs," chronologically arranged, with occasional 
remarks upon tl1cir respective merits (Philaddphia, 1843). He 
edited and revised many works, and was the author Qf many 
learned and scholarly addresses on historical subjects. 

\VJLLlAl\1 TODD OTTo. • 

'rhe eiglltl1 Reporter was \Villiam Todd Otto, Wl10 was 
desccnded from a long liue of physicians, one of emi· 
grated from GenllallY iu the year 1752, and scn'cd in the 
Hospital at Valley Forge during t1lC~ 'Var of the Amcrican 
Re\'olution, wbile l1is son was :111 offi<'cr in thc army dur
ing the same struggle. Mr. Otto ",us hom in Philadelphia 
Oll the 19th of January, ISI7, graduated from the University 
of Pel1llsyJ\'anitl ill 1833; studied law under Joscpb R. Inger
soll, all eminent pmctitioner and eloquent ad\'ocatc, and mo\'cd 
to Iudiana where be \vus admitted to the Bar. He foUc.>\\'cd 
his professi(l!1 until 1844, wl1en be l1eld the offiCi! of Judge of 
the District Court of Indiana for six years, also sef\·jug as 
ProfesGor of Law iu the Univelsity oC Iudiana, from wlJicb in-

, 
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stitution he tIle degree of LL.D. In 1871 he wa.c; 
appointed arbitrator in behalf of tbc United States in the Con
vention with Spain for the settlement of • of citizens of 
titis country. Upon Mr. \Vallate's resignation Mr. Otto was 
appointed Reporter of tbe Supreme Court of the Unitt.'C:I 
States, and held the post 1875 to 1882, publishing 
sixteen volumes. 

JOliN C. BANCROFT DAVIS. 

The pre~nt Reporter of the Supreme Court is John C. 
Bancroft Davis, tIle sou. of Hon. John Da\!is, of Union, Massa
chusetts, aud Do nepllcw of George Bancroft, the historian. 
The father was a United States Senator, and a noted ad. 
\'ocate of the policy of Protectiou. The sou WRS born at 
\Vorcester, Mass.~ on tbe 29t11 of DccemLer. 1822, gradu
ated Han'ardin 1840, read law, and entered upon 
un acth~e practice. In 1849 'wben his lIncle, Mr. Bancroft, left 

, 

the English Conrt) be succeeded Jo1m R. Brodhead as Secre-
tary of tlte Legation, and acted as Charg6 dtAffnircs for sev· 
era1 montlls in til at and the two succeeding years. He re
signed in 1852, and became the American oollcspondent of tlte 
London Tilllt's from J854 to 1861, and during tbat time prot
ticed law in Ncw York City. In 1868 lIe was a member of the. 
Ne\v York Legis1ature, and the fo1Jowing year was appointed 
Assistant Secretary of State. In 1871 he became dIe 
can Secretary of tile High Joint that concluded 
the Treaty of \Vastliugton. He prepared the American case 
for snbmis."iotl to lbe Gencva Tribunal oC Arbitration on tbe 
Alabama claims, and served as tbe Agent or the United 
States in prosecuting tllOSC claims before thot Hig11 Court. 
in January, 1873, be retulued to the United States and rc-
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his place as Assistant Secretary of State. "'hile bold
ing tbis office he acted as arbitrntor in disputes betwccn 
Gn!.",t BriL1in nud Portugal. In July, !Si4, be was appoillte<l 
United Stntes Miuister to tbe Gennan Empire. Upon bis 
return from the Berlin mission, he was made J udgc of the 
Uuitt'd Stales Court of Clailus, in the District of Cohnubia, 
and sen'ed from January, 1878, until December, ISSI. He 
was then again appointed Assistant Secrctm'Y of State, but -
resigned after six mouths' scnice. In No\'(:moor, ISS2, be 
was re-appointoo Judge of tbe Court of ClnilJl5, and 011 tbe 
5th of NO\'enlber, 188J, became the Reporter of the Decisions 
of the S~lpremc Conrt of tile United States. He bus pub
lished United States Reports, Volumes loS to IJS inclllsh'e. 
He is a Jh'1instaldug and accurate historian, thorouglily im
bued witb the true bistorical spirit, and lms classified llnd 
,u'rnnged tbe precious but almost forgotten limiter of histori
cal interest in the Clerk's Office of t11e SUI)TCmC Court. He 
bas rescued and had printed in the appendices to his Rc
pt.)rts umeb \~aluable JJi~torical matter relating to tbe judicial 
fuuctions of tIle Govennnent prior to tbe adoption of tIle 
Constitution. He lUls also published omitted cases in the 
Appendix to Vol IJI, U. S. Reports. He lias anuotated 
:m edition of the Treaties of tbe United States, aud publisbed 
in F'rcncb a treatise OD the practice vf ./UucriCSln Courts . 

• 7 ' £&1 

CLERKS OF THE SUPREME COURT. 

Tbe first Clerk of the Supreme COllrt of t.lle United 
States was Jou~ TUCKUK, tlle selection of Chief Justice Jay. 
",110 spoke 111 of high praise of his courtesy ulld affa
bility. He was a native of Newbury (Old Town), Massacbu-
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• 

setts, where lIe was born 011 tlte nth of August, 1753. The 
sou of an eminent divine, he was carefully educated at Dum
nler Academy, at that time one of tIle best schools in New 
Englalld. In 1770 he entered Harvard University, and grad
nated in 1774. After spending some years in the study of 
the law, he was appointed ill 1783 junior clerk of the Su
preme Judicial Court of Massachusetts. \Vhile holding this 
positiollt he was moned on the 3rd of Febnlary to New 
York, then tbe seat of the National Government, to open the 
books qf record of the Supreme Court of tIle United States. 
A fae simile of 11is halld-writillg upon the first pages of the 
minutes, whieh are iuteresting as recording the events con
nected with the actual organization of the Court, is to be 
found in tIle Appendix to the 134th Volume U. S. Reports, 
p. 712. His hand-writing was ronnd and clerkly; but he 
consistently misspelled the name of Mr. Justice \Vilson,' -a 
fact to which Mr. Davis, the present reporter of tlte Court, 
caUs attention. 

011 t11e 1St of August, 1791, he resigned his place, and 
returned to Boston, resuming bis duties as Clerk of tbe 
Supreme Judicial Court of Masac1msetts, and continued in 
tbis place until his death 011 the 27tb of Febrnary, 1825. 
He is said to have been a very popular man, wen known 
tbroughout the State as "Clerk Tucker," or as "Judge 
Tucker. n He was a man of commanding figure, and those 
w110 remembered him spoke of llim as wearing a clleery 
countenance which was in itself Ii a perfect benediction." 

, 

The second Clerk of the COllrt was SAMUEL BAVA~D, the 
fourth son of Col. Jo1m H. Bayard, of tile distinguished De1a· 
ware family of tltat llaUle. He was born in Philadelphia on 
tbe qth of Jauuary, 1767, and died at Princeton, N. J.t on 

• 
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the 12th of May, 1840. After a preparatory course at gram
mar schools he entered Princeton College, and graduated ill 
1784 as the valedictorian. He subsequently studied law and 

practiced actively for seven years in Philadelpllia. His ap
pointment as the successor of Mr. Tucker was made upon the 

first of August, 1791, and be held the pIae-:- until Angust 15. 
1800. During tIle greater part of 11is t'!nll, however, he 
was absent and his duties were performed by Elias B. 
Caldwell. After the J""cltifi"catiofl of Jay's Treaty in 1794, Mr. 
Bayard was appointed by President \Vashington as agent of 
the United States to prosecute claims before the Britisb Ad
miralty Courts, and this led to a residence ill the City of lon
don for fonr years. Upon bis return to this country he went 
to New Rochelle, New York. and was appointed by Governor - . 
Jay Presiding Judge of 'Vest Chester County. In 1803 be 
resigned this office, remo\'ed to New York City, and resumed 
the practice of the law. Three years later l1e purchased an 
estate at Princeton, N. J., and was for several years a member 
of the State Legislature, and for some years acted as Presid
ing Judge of the Court of Common Pleas of Somerset County. 
He was one of the founders of the Princeton Theological Sem
inary, and was an ul1successful candidate for Congress upon 
the Federalist ticket in 18(4. 

The third Clerk was EUAS B. CAI.OWEI.L, named after 
Elias Boudinot, who among I,lis many claims to distinc
tion was the first to be admitted to tIle bar of the Supreme 
Court of the United States. Mr. Caldwell was bom 011 the 
3d of April, 1776. His mother was by a British . 
soldier wben lle was but two years old, and tltree years later 
his father, the Rev. James Caldwell, was murdered in cold 
blood by an Irish soldier. The orphan boy was t11en adopted 

• 
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by the celebrated man for whom he was na.med. Aftcr a pre
liminary educa;ion he eutered Princeton College aud graduated 
in 1796. \Vhile l\lr. Bayard was absent he acted as Clerk of 
the Supreme Court of the Uuited States, and on.: . ~U5t 5tll, 

1800, was duly appointed Clerk, serving until his death in 
1825. He was one of the principal founders, ill 1817, of the 
Ameri ~an Colonization Society, and was a zealous ad\'ocate of 
Africa:.l colonization. His name was given to one of tl1e to\\,I1S 
of Liberia. He had been licensed as a preacber by the Pres
bytery, and was accustomed to occupy vacant pulpits 011 tbe 
Sabbath. 

• 

\VILLIAl\l GRIFFITH, the fourth Clerk, was tIle son of a 
physician of Bound Brook, Somerset Co., N. J., and was born 
ill the year 1766: He studied law in tbe office of Elisha 
Bondinot at Newark, was licensed as an attonlcy in I n8, and 
iu due time became a couusellor, and in 1788 was called to 
be a Sergeant. He became a learned lawyer, and a very 
able advocate, acquiring a large pmcticc, de\'oting himself to 
business with indefatigable industry, and mastering tbe land 
titles of his native State, aud the doctrines of the common law 
relating to real estate. In 1796 lIe published a treatise 011 tbe 
jurisdiction and proceedings of justices of the peace, with an 
appendix containing advice to executors and administrators, 
and an outline of the law of landlord and tenant. Three 

• 

years later he puhlished a series of essays exposing ~1J(~ de-
• 

feets of the Constitution of his native State and urging a pop .. 
ular convention to revise it. He held the office of Surrog{ltc 
and in 1801 was appointed one of tbe Judges of tile United 
States Circuit Court for the Third Circuit, his associates being 
\Villia1l1 Tilghman, aftenvards Chief Justice of Peunsylvania, 
and Ricllard Bassett, tbe Cbief Justice of Delaware, and is 

• 
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thus knowu to famc as one of "thc midnight judges." 'l'bc 
causes decided by this court, which was in cxistence but a 
ycar, arc to be found in a small volumc entitled "Reports of 
Cases Adjudged in the Circuit Court of tIte U. S. for the 
Third Circuit," by Jolm B. 'Vallace. Resu' busincss as 
an advocate, he met with but littlc success, and engaged ill 
unfortunatc land speculations, and the bushlCSS of manufactur
ing woolen and cotton goods, of wllich he was ignorant. He 
then became a member oJ tllc Legislaturc, and cxercised a 
powerful influence. He prcpared threc volumes of the "An
nual Register of tbe United States n and wrote" Historical 
Notes of the American Colonies and Revolutions from 1754 
to 1775." Upon the death of Mr. Caldwell, lIe was appointed 
Clerk of the Supreme Court of the United States, but died 
within a fuw montbs. 

The fifth Clerk was \VILLIAM THO)IAS CARROLL, wIto 
was born at Bellevue, 1\laryland, on the 2d of March, 1802. 
After receiving an ordinary English education, he was sent 
to Emmitsburg, from wbich he graduated at tbe early age 
of twenty years. He studied law at Litchfield, Connecticnt; 
was admittcd to tIle Bar, and sbortly aftenvards was appointed 
lecturer at the Law Department of Columbia Collcgc, in the 
District of Columbia. His appointment :t~ Clerk of tIle Su
preme Court of tltc United States was dated January 28th, 
1827, and bc contiuued to discbarge tl1C duties of this office 
ulltil his death, on the 13th of July, 1863. Chicf Justice 
Taney said: Cl \Vben we are appointing a succcssor to Mr. 
CaE'roU, it is but justice to his memory to say, tllat lIe was 
all accomplished and faithful offi<:er~ prompt and exact in 
business, and courteous in mauner, and during tlle wbole 
period of his judicial life discharged the duties of his office 

v 
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with justice to the public and the suitors, and to the entire 
satisfaction of C\'ery member of the Court." 

• 

The sixtb Clerk was the well-rcnu~mbered DANIEI4 \VF_cr 
I.E\' MIDDLE'roN, who for more than fifty-tbree years was 
closely connected with the work of the Court. He was 
bom 011 tbe first of May, 1805, and died 011 the 27th of 
April, 1880 At the time of Mr. Carroll's appointmentt in 
1827, 1\lr. Middleton, at the age oi twenty-two, was acting as 

au assistant to the Clerk, and was immediately promoted to 
the position of. deputy. His bandwriting first appears 011 t11e 
records of tbc Court uuder date of the 7th of February, 1825. 
From tbat time uuti1 his deatb, he was, withont interruption, 
as remarked by Chief Justice \Vaite, acth'ely cngaged ill tl1(~ 

business of the office, and even a whisper of complaint against 
him ill any particular nC\'cr reached the ears of tlte Court. 
He bad seen Marshan~ Taney, Chase and \Vaite upon the 
benc1l. Three Chief Justices and eighteen Associate Justices 
died after his scrvice began. He bad listened to Pinkney I 
\Vilt and \Vebster at the bar; lIe had seen John Adams and 
Thomas Jcfferson, and could state with cleamess, fourteen 
years after t1le close of tIle Civil 'Var, his recollections of 
them. Bom within an arrow's Bigllt of the Capitol, lIe llad 
seen, in 1814, the Capitol in fltlmes, and ~l tlcw edifice arise, 
and for nearly sixty years Imd lived daily beneath the dome: 
Upon t1IC deatb of l\'1r. Carroll, in 1863, he was appointed 
1lis successor by the unanimolls vote of t1le Court. Discreet, 
urbane, courteous al1d painstaking, thc benevolcnce and gen
tleness of his cl1aracter endeared hint to bot11 bench and bar. 

The present Clerk of the Supreme Court is JAllES HAr~L 

McKENNEY, who was born pn the 12tll of July, 1837, near 
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Bel-Air, in the State of Maryland. He became a resident of 
Washington City in , 1845, and in 1853 entered the 
office of the Clerk of tbe United States Circuit Court for the 
District of Columbia. Five years later be was appointed 
junior clerk of the Supreme Court of the United States by 
Mr. Caholl, and on the appointment of Mr. Middleton as 
Clerk, became the acting deputy, and after the authorization 
by law of the appoiutment of a Deputy Clerk, by the 

, 

United States Circuit Courts, be was appointed to that posi-
tion, which he occupied until the 10th of May, 1880, wben 
he was selected by the Supreme Court of the United States 
as Mr. Middleton's successor. The nnanimity of the Bench 
in voting for him was marked by the exertions of :Mr. Jus
tice Hunt, who, altbough confined to the house by serious 
illness, and not having been to the Court room ror $e\'crnl 
months, left his chambers and went to the Capitol to declare 
his appreciation of Mr. McKenney by casting bis vote for 
him. 

Mr. McKenney was also elected and served as the Secre-
tary of the Electoral in 1877. 

Closely associated for many years with t1le work of tIle 
Court, deeply interested in the history of the tribunal, and 
guarding its precious tecords with jealolls care, vigilant, at
tentive and cOllrtc:olls, collecting with diligence the traditions 
of the Court, and making the only collection of the portraits 
of the Cl(:rks known to exist, he has on aU occasions uplteld 
the 1lands of tbose interested in preserving and ext~ndil1g the 
history and influence of the tribunal, and has given universal 
satisfaction to the members of both bench and bar. 

• 
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AN ACCOUNT 

OF THE 

• 

OF TilE 

ORGANIZATION OF THE SUPREME COURT 

OF THE UNITED STATES . 

. 

N the 4th. of Febrnary, 1790, at tbe Exchange in the 
City of New York, the Supreme Court of the United 
States was organized and held its first session. 

It was eminently fitting that there should be a National 
Celebration of The Centennial Anuiversary of an event so 
novel in the history of the world, so far reaching in its con
sequences, so beneficent in its results, and so fraught with 
blessings to this country. The President of the United States, 
in his Inaugural Address of the 4th of March, 1889, suggested 
tile propriety of its obsen'ancc, and The New York State B::lr 
Association, at the instance of Elliott F. Shepard, Esq., adopted 
a suitable Resolution, by which a Committee of Auangements 
was appointed "to take measures to celebrate on the first 
Tuesday of February, IB90, the one hundredth annh'ersary 
of the institution of the Judicial Department of the National 

• 
Government, by tbe organization of the United States Supreme 
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Court on the first Tuesday of Pcbruary, 1790, in the City of 
New York." 

The Committc:e was authorized to add to their own num
bers, and to invite the co-operation of s\1cll other associations 
and citizens as they tbougbt proper. Of tbis Committee, 
Hon. \Villiam H. Anl0nx, Pl'(~sidcnt of the Association, was 
appointed Chairman. Under the power conferred upon bim, 

, 

he sclected Se\'ellty gl'.ntlell1en as his nssociates, all of who111 
acccpte<l the positions assigned to them except His Excellency 
D~\\'id B. Hill, Go\'crnor of the State of New York, who, 
anticipating the necessity of lcgislath'c action requiring 11is 
official concurrencc, declined from moth'cs of delicacy. 

Among those accepting were Ex-President Cleveland and 
Vice-President Le\'j P. l{orton, who wfote in tenus exprcssh'c 
of their interest in the celebrntion~ and of their wlllil1guess 

• to promote Its success. 
One of the rooms of the Circuit Court of thc United Stntes 

in the Post Office Building was secured tbrough the courtesy 
of the Secretary of the Treasury, and 011 the 30th of Septem
ber, ISS9~ tbe Committee be:ld its tirst meeting and tllc Chair
mal~ delh'cred the following address: 

u GEsTr.EM1~:-; : 

On the First Tuesdny t)f February, 1790, the Supreme 
Court of the United States, under the Cbief.j'~~ticcship of 
Jolm Jay, a citi1.en of this State, thus highly llonored by 

. \Vnshington, held its first se.c;siotl iu tbe City of New York, 
tllen tbe sent of the Federal GovCnll11cnt. Prior to tbat time 
t1le executi\'c and lcgislath'c brancbes of tbe Government lind 
been successfully put in operation, but tbe judicial functions, 
tbe consummate Rower of the wisdom of the of the 

. Constitution, were tested last of all • 

, 

, 
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The institution of a Judicial body so cumprchcnsh·c. and 
f.1.r-rcacbing, 50 implicitly tnlsted and obeyed, so I'CI)ublic:m 
in forlll and final ill effect was, to tbe absolutism of Europe, n 
bold innovation, a stupendous expcrilneut. It wa." unparntlclc:d 
in tltc world's bistory. Now it is no longer· an experiment. 
with cn\'il or isgh·ing. but a monmucntru ami rounded f. .. d. 

The Executive, witb a million soldiers at his command. 
the Congress of the UnJted States, with its power, forty 
States, sO\'ercign in their :.~pherc, and sixty-fh'c mjJ1ions of 
l>cople occupying a continent. a proud and liberty-loving 1>00-
pte, jealous of tbeir rigbts, OOW to the decree of n 1\ribunal 
of lIitlc Ch'ilians that has not a single sword to enforce its 
judgments, and 113S to depend llpon the Executh'c for its per
sonal protcction. A century bas rolled away in wbich it has 
never in a single insttlnce been succes.c;fully defied. \Vhnt n 
sublime spect.1cle of the reign of law; realizing the aphorism, 
'Beneatl1 the rule of wen entirely great, the I>CU is mightier 
than thc sword.' 

• 
From first to last its dignity bas been 'ntained auc1 

preserved, aud when wc consider the conflicting interests and 
tbe prejudices of the vast and plicatcd nationalities, States, 
Tcrritories and peoples, we arc am~ed at the result. 

This august Tribunal, lmder tbe leadership of Jobn 
Marsl1all, as a jurist the peer of I..oni :\lausficld\ England':; 
gTcatest judgc, ccmented and bound together the foundntiol1s 
of the Republic and 2uadc a nation pos."iblc. \Vitbout it tbe 
Union would IULVC simply been a rope of saud. 

\Vhen Francc, ' our exanlpte, lifted ;l1oft thc 
torch of Liberty to en'ligllten thc \Vorld. tIte centenninl of 
.which she so grandly celebrates this year, in her unrivalled 
Exposition, -and still more grandly in llcr reccnt elcctions, 
whicb bave renewed ber al1egirulC:e to Repubr 5J1c did 
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not or could not adopt our Judicial syst~m. If tbat had been 
possible, perhaps b~r liberties, like ours, would Dever havc 
sutrcn..~ an eclipse. 

NC) centennial deserves a b~arty recognition from 
tllc people, nor appeals so strongly to our own profession. 
It W:iS y proper t11at tlIe New York St.'1tc Bar Asso
ciation should t~ke tbe initiative and resolvc to suitably cele-
brntc tid:> most important national Blluh'crsarYt and that one 
of its former presidents should havc perfonned thc graceful 
t.'\Sk of reSUilldil1g us of our duty and opportunity. 

\Ve mcet, not to discuss or criticise tltc Court. Tile 
common consensus of tbe tcanl(!d, the thoughtful, and the 
\\'ise~ of experienced statesmen and jurists in all nations, 11M 
nlrendy prece(lcd us in apprccmting the wonderful success of 
an institution exclusively American, the conc1ush'c arbiter in 
all our rontentiolls; and they ha\'c awarded us honorable and 
ullrescn'cd praise. But we lllt!Ct, ou broadest grounds of 
patriotism :md gratitudc, to acknowledge and celebrnte its \\'c,rth 
and its lxmcliccnt .esults, to recognize tJle great debt wllicll we 
as a nation owe it, so tbat iu the rt.'Coros of History there lnay 
be proof a.new that Republics are llot always indifferent or 
uugrntcfu1. 

To tbis celebration wortby of its we 
slJoutd endeavor to secure tbc co-opcrntion of tbc Nation and 
of all the Sttltes of the Union and the attendance of repro
scntutivcs frolll nll otllcr countries. \Ve 51,ould h"'jte tllc in
t1ucntial~ Usc intellectual, the cult.ured and· cspec:ially the BeUell 
and tbe Bar throughout our broad ootmtry to join us in doing 
!toulage to this august Tribunal. Public officials, private citi· 
zens, and men should on this occif.sion ani
mnte~ by a COlUlllon purpose. 

This result can be attained by proper committees to be 
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appointed by the g'Cntlemen here assembled. I deemed my 
authority, under the resolution adopted by an ExC!cuth'c Com
mittee, to be limited to our lUembcrsllip and confined my 
designat.ions accordingly, but no such limitation is p1:&ccd upon 
tbe Committee. I recommend additions of gentlemen not on 
our rolls and that nmdliary committees be appointed in other 
States especially to secure as large au nttcndance of tile Judi-
dary ns possible. , 

And I am assured that the officers, particularly our Secre
tary, and the IUCIUilcrs of the Executive Committee, will nt all 
tilll~s }u:artily co-operate with this Committ~ in furthering 
tbe celebration of the Judiciary Ccntcnnin1." 

Mr. \Villiam B. Honlblowcr WtlS then chosen Secretary. 
a selection wbicb was subsequently made pennnnent. A sub-
committee on FInn and Scope witb \Villinm AHem Butler, Esq., 
as Chairman, was appointed to draft nn Order of Exereises 
which was repc)rtoo to a subsequent meeting and adopted in 
all its detail:;. It pro\'idcd tbat. l~x·Pre5idcnt Cleveland should 
be the presiding officer upon the Memorial Occasion i that fOllr 
addresses should be deth~ered by gentlemen of professional 
eminence, representing the New England, Middle, Southern 
and \Vestem States, respecth·dy. The topics of each address 
were to be: The Constitution and the Su\·el"cignlyof the Peo
ple; The Origin of the Supreme Court of tlu: United States 
and its Place in tlle Constitution; 'rite Supreme Court and the 
Constitution; l'he Personal Charncters of the Chief Justices. 
The Orators cllosen were Hon. Edward J. Phelps, of Vcr
mont; \Villia111 Allen Butlert Esq., of New York; Hon. Henry 
Hitchcock, of Missouri, and Thomas J. Semmes, Esq., of Lou
isiana. The Musical p.'lrls of the programme were to be fur· 
nished by the Symphony Orcbestra of the Metropolitan Opera 
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House, wbich had vohmtccred its services through Mr. F.dmond 
C. Stanton; ami the German Liedcrkran1. Society, with a 
chonts of one bundred voices under the Presidency of Mr. 
\Villia1ll Steillway. Judge AnlOl1X as Cbairlllan of the General 
Committee visitcd \VashiUb'1:0n, and, by special i!l\·itation to a 
conference betwcen the Inem\)ers of tbe Conrt, was enabled to 
lay before thel1~ the plans for the celebration, and to secure 
their heartiest concunencc. 

At a later day nn Organization was effected in banllony 
with the sentiments appropriate to the occasion. The llumber 
of the original committee was increased to one hundred, to 
symbolize lite years of the century: an Exccuth'c Committee 
of tbirtccll was appointed, rcpr<!scnting the munbcr of original 
States, wbile the Finance Committee consisted of nine, corrc· 
sponding with the present number of the members of the 
Court. The cbainnan of each committee was made an t~X officio 
member of the Executive COlllmittee; tbe Chairman and Sec
reta .. y of the General Committee were made C:I: oflicif) mem
bers of all Standing-committccs, wldle tbe Treasurer was made 
an c.~ officio member of tbe Finance COl11mittee. This ar
t'allgel1lent, primarily intended to secure harmony, proved most 
effective and produced tIte happiest results. 

The New York Bar Association and tlle American Bar 
Association most zealollsly Ctropernted. Tbe style was ndopted 
of U The Judiciary Centennial Committee," of Wllicb Han. 
\ViIliam H. Amollx W:1.c; appointed Chairman. Special com
mittees upon The Entertainment of Guests and Trallsporut
tion were appointed.' 

Tbe Metropolitan' Opera House was secured for dIe 4th 
of Febnlary, 1890, and a prior claim to its use was most 

• A (ull lilt o( tbe uu:mbc:nb{p of all Committees, GcnC:l~ and SpeCill1, will be 
(ouud in the Appendix to thil Account. 
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courteously and gracefully waived, The portraits of the Chief 
. Justices of the United States were obt.1.ined for the purposes 

of <!xhibition and decoration tltrollgh the action of the Conrt 
.and Congress, at the instance of Senator Evarts. Invitations 
were extended to all Federal judges, both Circuit and District; 
to all judges who were mel11bers of the highest Courts in the 
St'-ltcs, and to all members of the CoUtts of record in New 
York and Brooklyn; to the President and his Cabinet; the 

• 

Vice-President; the Go\'ernor and Lieutenant-Governor of New 
York; the Spcaker of the House of Rcprcscntath'cs of the 
United States, the nu~mbers of the Judiciary Committee of the 
Senate and House, and the Speaker of the New York Assem
bly, and other distinguished glleslc; who embraced the oppor-

, 
ttlnity of participating in 3n e\'eut replete with bistorical 
reminiscences, and of doing honor to the long record of purity 
and exalted ability of that great tribunal which had proved 
the safeguard of C'..onstitlltional govenullent. 

The plans thus carefully framed were successfully carried 
out, but on tile day preceding that of the celebration the af
flicting intellige!1ce arrh-ed of the sudden berea\'cmcnt, tlmmglt 
an awful casualty by fire, of tbe HOIl. Benjamin F. Tracy, 
the Secrct.1.ry of tbe Navy, and that the President and llis 
Cabinet officers, under the shadow of this national sorrow, 
would not be able to attend. 

Upon the monting of the Fourtb of February, 18go, the 
vast auditoriulll of the Metropolitan Opera House was filled 
to its utmost capacity, with a brilliant and distinguished uudi
encc, assemble.d to pay a tribute of bOll or and respect to tile 

• 

present members of the Court, and to testify to their appre-
ciation of the services of a Tribuual, which, for one hUll

dred years, lias been tbe great Conservative Department of 
tbe Government in expounding and upholding the Constitll-

• 
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tion of the United States and the supremacy of the Federal 
authorities, Never before ill tlte history of the country had 
tbere been gathered together at one time and in one place so 
many famous jurists and men learned in the law. The boxes 
were occupied by the wives and daughters of the Justices and 
of the members of the Committee; the only vacant ones being 
tltose upon the, right of the stage which 11nd been assigned to 
the families of the President and his Cabinet -mute reminders 
of the tragedy w11ich had deprived the occasion of their presence. 

The building was superbly and appropriately decorated. 
Streamers of the National colors were suspended from the 
dome and trained back to tIte upper gallery. The galleries 
tbemselves were profusely draped with large silken flags, and 
in tbe spaces between tbe first and second tier of boxes tile 
Coats of-Anns of the States and Territories of the Union were 
displayed. The stage was surmounted by a vast arch draped 
with flags and to tbe centre a rac simile of the Seal of the 
Supreme Court of the United States was attached. Upon the 
right and left of the st.'lge the portraits in oil of the Chief 
Justices of the Court stood upon Easels, adding to the interest 
and significance of the scene. 

At the appointed bour tbe mcmbers of the Court and 
special gucsts, amid a burst of great anc1 spontaneous applause, 
entered tbe Opera House in the following order: 

Tm: CmFS UiollER ASO FOUIt CSIIEtl.S i 

1'11£ CIIAIR)IAN OF TilE EXECUTln: COMMltTE£ i 

"m: CIIAIII.)I.\)( (It' Tilt: COlfMITTEit 0.' ONY. lltlSfllI.F.ll; 

TUE CHIEF JVSTI<:Y. OF TUY. SUI'!lF.li& COUII.T 01' "IIY. US'TW STATI'S i 

'filE ASSOCIATE JusnCf.S AND 'EX'Jl'STICY. 01' "11£ SurltUl& COUllT OF Tilt: U:oilTEtI STATES i 

TilE CLEltK A:oil) MAIISIIAL 01' TilE SUJ'kUllt COUII.T 01' '1111: USITf.., STATES; 

TilE PRtsll>&!'oT 01' Tilt: Sr.w YORK STATE BAli ,\SSflCIATION; 

TUE PaIiSU>"_>;T of Tilt DAII. ASS\.lCIATIOS OF TIIY. Cln' C,W Nt:\\, YOIIK; 

1'11& CIIAIII)lMI OF TilE COli MITT)'..: 01' TilE AME.ltlCAN IIAk ASSOC:I.\TION; 

, 
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'rlUt 5F_"A1'OII" A:"I' I~X-Sf_"IATU!$ ui' TIII~ t:SITlm STATF.li: 

MF.MBtItS OF Tilt: JCIJIClAIW CU)l)lIl'H:t: ut· Tilt: IIlJv~£ of .!Y.I'ItF~I:S1'AtI~'I:.~ ('It' Tilt: t:. 5.; 

TUE PItF.SIU£.'a l'kO n;)l. OF TIII,'S£.""T," Of TUE STAT~ oJF :Sr.\\' \'Ol"Io:: 

TilE OUTOItS Of '1'11£ OA\': 

TUE CIIAIIlNE.'" OF Till: CONMITTI!FS OS Cowa.u:'MOUTI\'1: EU.kem:s Asn Olf 

, 

Tut CUAIUIE."< OF TIIY. CO!olUITTtf.<i OS IS\'ITATIOSS ASI) 0)1 FISANer.; 

TilE SECUTAIt \' Mm TilE TItEAMIIl.:R OF Tilt: COMNITTt:1t OF OSE UI1SDIlt.U; 

TilE elllU JI:DG£ OF' Till! COUItT or "",.:.\1$ ~,.. 1'11£ STAT7. OF Nt\\' \'0111\. l:lkST Dn'ISI"lI'. 

, 

ASD '1'11£ ASSOCIATE jllooF.s ASI) Ex-JeDGE; 

TilE elllF .. ' JUDG£ OF TilE COUIlT OF' Arrr .. .u.s Of TIIY. STAVE or,- NEW \"0111\. 

Su.oZ"D DI\'ISWS, A:-OD Tilt: ,\~IAT£ JUt1(;[5: 
, 

Tilt: CLEltI' OF Tllr. COURT OF' Arrl!ALS OF Tllr. STAT¥. Of ~f.W \"oUIIo:; 

TilE USITr,t> STATE:> CIRCUIT JIJI)C;~ Asn F~'t-ClltCt~IT JUllI.;U; 

Till: USITI:D ST DISXIIICT Jl'lxa:s A:-on l-;x,I)'''TIIlla ,tl'l)!;r.s; 

TUE JUDGES OF 'filE IIIGIII!ST ArrELlATE CoI!RT O~· F..At'1I ST.~TF .. TilE STATI3 

RANKING ,\r.J'IIAIJETICAI.I.Y; 

Till: PRF.SIDING J,,-sTieF.S 0' TII£ SII"RDtE COli ItT 0.' Till: STATt: Of Nt\\' \'Ok":; 

TilE CIIIEt' JUDGES OF TII£ Sur£IUOIt COUItT ",,",p CoCRT OF CO)()lOS PLUS 

OF TII& CITY OF Nt:\\, \'onK; 

TIIt~ JVSTICF.5 Ot' Tllr. SurIlEU£ COUaT 0 .. TilE STAn OF Nr.w YOIlK ; 

TIIZ JUDGE" OF TilE SUI'ERIOt; CITY CouaTll OF TilE STAT!! OF NEW \'OkK; 

OTIfFJI. IN\'ITED GUlSU; 

MENons OF TilE CoN).lITTr.r. OF' OSE lIuSIlru:Oi 

MtMBl1IIS OF Tilt: R£Cf.rTION CO)()(llTt:E. 

Mr. Grover Cleveland, as Chairman of the Executive Com
mittee, took the chair. 

Upon his right sat the members of the Court: Chief 
Justice Fuller and Associate Justices Miller, Field, Bradley 
Harlan, Gray, Blatchford, Lamar and Brewer. Next to them 
sat Mr. Justice Strong, retired. Upon his left were seated 
Hon. \Villiam H. Amollx, Hon. Edward J. Pbelps, \VilIialll 

, 

Allen Butler, Esq., Hon. Henry Hitchcock, Thomas J. Semmes, 
Esq. and Frederick R. Coudert, Esq. ImlDl>diately bebiud 
them were the Rev. Dr. Dix, the members of the New York 
• 
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Court of Appeals, the Judges of the United States Circuit and 
District Courts; the members of .the "anous State Courts; tlte 
members of tl1e Cummittees of tile Bar Association and 5pe
dally invited guests. 

The .Exercises were fonnallyopened by Mr. Coudcrt, Wl10 
introduced Mr. Cleveland as tbe Chainnan of the day's pro
ceedings. who ~elivered the following address: 

• 

A1)J)Rr~s OF EX·l)RES!DENT CLEVELAND. 

1 ~Ull snre that I need 110t remind tbis audience of the 
terrible disaster and distressing bere:l\'ement which prevents 
tIle President of the United States and other high officials at 
the seat of Go\'ennuent fr()m joining us in these exercises. 
\Ve cannot greet them here as we amI they had planned; 
but we and all. their fdlo\\,.coulltrymcn will pause to extend 
to them heartfelt and sincere sympathy as at their homes 
they mourn or bury their dead. 

\Ve are accllstomed to express on every fit occasion OUf 

reverence for the virtne and patriotism in which the found:l
tions of onr Republic were laid, and to rejoice in the bless
ings vouchsafed to us under free institutions. Thus we have 
lately celebrated witb becoming enthusiasm, the centenuials 
of tbe completion of onr Constitution and the inauguration 
of onr first President. 

To-day we l1ave assembled to commemorate ~lt1 event con
nected with nur beginning as a People, which more t11an any 
other gave safety and the promise of perpetuity to the Amer
ican plan of government, and which, more tlmn any otbt~r, 

happily illustrated the wisdom and enlightened foresight of 
those who our national stnlcture. 

In tIle work of creating onr Nation, tlte elements of tL 

free govcMlmcnt were supplied by concessions of sovereign 

• 
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States, by surrender of accustomed rights, and by the inspi-
, 

ration of pure and disinterested patriotism. If from these ele-
ments there had not been evolved that feature in our Federal 
system, which is our theme to-day, the stnlcture might 11a\'c 
been fair to look upon, and might Juwe presented a sent
blance of solidity and strength; but it would ha\'c been only 
a semblance, and the completed edifice would ha\'e had witllin 
its foundations t11e infirmity of decay and nlin, 

It mnst be admitted that it is hardly \\'itllit~ thc power 
of human language so to compass diverse interests and claims 
witbin the lines of a written Constitution as to free it entirc1v 

• 

from disputes of construction j alld certainly diverse constnlc
tions were apt to lurk in the diction of a Constitution de
clared by the President of the COIl\'cntion which formulated 
it to be U the result of a spirit of amity and of that mutual 
deference and concession which the peculiarity of our political 
situatiol1 fCndered indispensable." 

It is fairly plain and palpable, both from reason and a 
review of events in our bistory, that without an arbiter to 
determine finally and conclusively the rights amt duties em
braced in the language of the Constitution, tlle Union of 
States and the life of the American N:ttion must bave been. 
precariolls and disappointing. Indeed, there could hardly lla\'c 
bccn a well-grouuded hope that they wott Id long sUf\'h'e the 
interpretation of tlte National Compact by e·.cry party upon 
wh01l1 it rested, and the insistencc of each to the last ex
tremity upon stlch tUl interpretation as woultl secure coveted 
rights and benefits, and absolve from irksome duties atld obli-

• gatlons. 
In tile creation of the world, the earth was witbout 

and void, and dark1less was upon the face of the deep, until 
God said, Let there be light, and there wn.c; light • 

• 
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• 

In the creation of the new Nation, our free institutions 
were without the fonn and symmetry of strength, and the 
darkness of hopelessness brooded o,'er tbe aspirations of Ollr 

people, until a light in the Temple of Justice and Law, 
gathered from the Divine Fountain of Light, illumined the 
work of the Fathers of the Republic. 

On this centennial day we will devoutly thank Heaven 
• 

for the re\'clatiotl to tbose wlto fonned our gO\'ernment of 
this source of strength and light, and for the inspiration of 
disinterestcd patriotism aud consecrated devotion which estab
lished the tribunal which we to-day colllmemorate. 

Our fathers bad sacrificed much to be free, Abo"e all 
things, tbey desired freedom to be absolutely secured to them
sch'cs and their posterity, And yet with all their enthusiasm 
for tbat sentiment, tbey were willing to refer to the tribunal 
which they devised all questions arising undcr their newly 
formed Constitution, affecting the fn."'CdolU and the protection 
and safety of the citizen. ~fhough bitter experience had 
taught them tlJat the instrumentalities of go\'emment migbt 
trespass upon frecdom, and though thcy bad learned ill a 
hard school thc cost of the stnlggle to wrest liberty from the 
grasp of power, they refused, in the solemn work they had 
in hand, to take counsel of uudue fear or distracting pertur
bation; and thcy calmly and deliberately cstablished as a 
function of their governmcnt a check upon nnal1thori:r.ed free
dom and a restraint upon dangerous liberty. 'fheir attach
ment and :tllegiancc to the so\<creignty of thcir Stales were 
warm and unfaltering; but these did not prevent tltcm from 
contributing a fraction of that sovcreignty to the creation of 
a Court Wllich sbould guard and protect their ncw nation, 
and save and perpetuate a govenllllcnt which should in all 

. time to come bless an independent people . 

• 
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I deem myself bighly honored by the part assigned to 
. me in these cornmemorath'c exercises. As in eloquent and 

fitting terms \\'(~ shall be lcd, by those cbosen to address us, 
to the contemplation of the history of that august tribunal 
organized one hundred years ago; as the lives and services 
of those wlto in the past have presided o\'er its councils are 
rehearsed to us i as our Jove and veneration {or Ollr {ello\\'
countrymen who now fill- its higb and .s .... cred places are 
quickened, and as we are reminded of the man ncr in which 
our National Court has at aU times illustrated the strength 
and bencficence of frce institutions, let us be glad in the 
posscssion of this ncb heritage of American citizcnship, and 
gratefully appreciate the wisdom and patriotism of those who 
gave to us the Supreme Court of the United States. 

The Re\'crend Morgan Dix. D. D., L.C. L., Rector of 
Trinity Church. New York, offered appropriate prayers from 
the Prayer-Book of the Prolestnnt Episcopal Church. 

An Address of \Vc1come to tbe Court W:lS then dclh'ered 
by the lIon. \\'iIliam H. Anloux, Chainnan of The Judiciary 
Centennial Com . 

ADDRr~ OF HON. WI'LUAM H. ARNOUX • 

• flr. r"ainI/(1I/~ laa';f'.~ ami Gmlklllt"l! :-" 
The President of the United States in his inaugural ad· 

dress first il1\~ited attention to the celebration of the celltell
nary of tlte organization of the Supreme Court of tbe United 
St.'ltes. 

U Our people." be says, "ha\'e already worthily obsen'ed 
the centennials of the Declaration of Independence, of the 
Battle of Yorktown, and the adoption of tlte Constitution, and 
will s110rtly celebrate in New York the institution of the 

, 
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sCl"Oud great (lcpartlllent of our constitutional schemc of GO\'· 
crumcnt. \Vben the Ccntennial of the Institution of the Judi
cial Departmcnt by the orgauization of thc Supreme Court 
shall havc becil suitably obscrvcdt ns I trust it will be, Olll' 

Nation will havc fully eutered its Second Century." 
MO\'cd by tbis spirit, and following the initialh'c uf the 

President, the Slate Bar Association in co-opcralion with the 
American and City Bar Associntk\us selected a Judiciary Cen
tc:mi:tl Commiu(.'C, mulCI' wbose allspices I have the honor ttl 
address the Court :md this brilliaut audience which bm; 'L.'iscm· 

bh .. d to celebrate this hnl>ortanl c\'cnl 

Afr. ell/if JlIsli~ o/111t' (Jill/elf SIllIes allfi grlll/rlUl'II, ,h,' 
• .:tsstJail/(' jlts/ius (if 'ht' Supl't"lIle Gmt'l 0/ 'ht' (l"ilt'd S'l'III'S, 
w(: wc1cnme \'on in behalf of those wbo arc hcre assembh.:d, 

~ 

reprc-senting the EXt.'Cuti\'c and Legislative Departments of the 
Gu\'crnmcnt, National and State. tbe Uench a1l(1 tbe U:\r ur 
the Fl."tlcml aUlt SL'1tc Courts. Wll0SC sdcCk'<1 (lc1cg.ltcs 1Ia\'e 
hratilcrl"tl here from Maine to Calif.,)l'lia, and the People of the 
United St;\tcs, tlle fn.-cst and t.b~ Imppie~t in tbe wurl(1. 

It is most fitling tbat thili welcome sbould he cxtclUk'(i tu 

yuu :\t this place llnd tilUt', because oue hundred years ago 
this day, em the first Tucsday of Fehruary, li90, tlte Supreme 
Cunrt of tite United States· bc1d its first sCflsion at the Ex-

• 

ch;mbr'C in the City of New York, amI il1stallc(l into office the 
Chief JllstiC<!', two Associat.e· Justices and tbc Allomcy·Gcl1· 
em!. 'rhe Court then ndjoun\cd for wtllit of btlSincss f 

• • • 

'rhis action COUlpletc.-d the org-.mi1.ntiOtl of tbe Three IX. ... 
partmcnts of tlte Governmcnt, It WtLct ttse bright consummatc 
fluwer of n vigorous gro\\111 tll3t Im(1 ·oo'Ctl nurtured and 

• 

watched o\'er witll pmyers and tears and blood by nn jlll-

Illlutal hand of p:ttriuls. Fifteen years 1x:fOfC. \Vasbiul:,rton, first 



• 

of :lU, har.! CQucch'cd thc idea of snch a Court, and au the day 
we celebrate it llad become an accomplished f.'lct. 

Nomill~lted by the President, confirn1<.-d by thc Senate, in
dependent of both, without which the Union would lUl\'C been 
a rope of sand, your tribuual is rcmO\'cd from thc passions, 
the prcjmliccs, the tcmpt:ltions, t11e ambitious that assail and 
sway the other bnl1lchcs of GO\'cnuncnt, or that aifL'Ct Courts 
in othcr lands tlL.'lt arc dcpendent 1Ipoll sO\'crcign power. 

V cstL'tl with extraordinary powcrs Ilc\'cr bcfi)rc contem
plated, ne\'cr yet coufefrt'tl upon :my other judicial hody, you 
arc the ultimate repository of the rights and liberties of tbe 
p«.'Ople, the conscr\,ath'e restraining fi)rcc that can curb unlaw
ful excculh'e action and abrogate unconstitutional legislativc 
enactment .. , without arms, ammunition, OJ" a treasury at your 
comm:md; and to your glory be it said j'onr PO\\'CI' has not 
been :\hused by yon or resisted by the States, In your judg
ments yon h:l\'c \'crificcl thc declaration of Cicero that Justice 
is obediencc to thc written taw which is superior to the mag
istrnte as the magistrate is SUperiof to thc people. YOll bavc 
pro\"ett tl1:\t nothing is law that is not reason, and where in 
rare instanccs you ha\'c found tlHlt the reason had (.'lik-d, YOll 

h:l\"C exhihited tbe bigh~.st tlubility tllat mankind is capable 
of in acknnwkdging your error and in reversing YOUf OWI1 

d 
.. 

eC1SIOIlj;, 

Your labors began with a Nation whose population 
scarcely exceeded that of this city and ilc; viciuity at the 
present lime, all<1 no\v more t1tall sixty-five millions of peoplc, 
extending fmlll Ocean to Ocean, and from the Tropics to tbe 
Arctic 7.0Ile, of different races, religions, politics and intercsts, 
alike cheerfully and loyally submit to your decrees, A benign 
and watchful Providence wc de\'olltly belicvc llns guided nlld 
guardl'() your dclibcr:ltiuns and enablt-d you to do justice amI 

• 
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promote equity. You are ensbrine<t in tbe hearts of the 
people over whom you have shed the gladsome ligbt of juris
prndence. Ani by the same spirit of affection and re
spect, future millious will bless the wisdom that established 
antI directed the Court. 

I adopt !he l'C\'ercnt language, a benediction and a prayer, 
to which you listen at the opening of your sessions, and 5.'\y I 

GOD Br.l~ 'rim UNITl~D STATF.5 AND THIS HONOR.AnL~ COURT. 

\ViIlioun Allen Bntler, Esq, was tlten introduced and de
li\'ered the follo\\·ing address upon "The Origin of the Su
prcme Court of the United States, and its Place in the Con
stitution: tt 

AOl)RF.SS OF WU~UAJ.t ALLEN BUTLER, ESQ. 

"TIm OSUGllC OV TJllt SUfJUUoC" COURT 0' Tllft UlClTRD S1'ATI'.5 AND ITS I'l.ACR IN 
• 

TIIR CONSTITUTION." 

TillS 110' : sets befol'C our view, in the 
rClro!;~cl, and after the lap 'If a century, the structure of 
our Nati()!Ull Go\'emment at the wben, for tbe first 
time, it stood complete in all its parts. 

'rhe new order of things established by the Federal Con
stitution, adopted by tbe Convention, September 17, 1787, 
came ,"cry gradually into being. The ratification by cleven 
of the thirteen St.'\tes was not col11pleted until July, 1788. 
''('he fir~l Congress sUlnlnoned to meet in New York, as the 
:;C:lt of on tIle 4th of March, 1789. did not can
\'cne until the beginning of April, wben, a.fter counting tlte 
\"otes of t11e Electoral Colleges, it declared \Vasbingtoll the 
Presideut-clect. His inauguration followed on April 30t11, 
but, a.a; yet. thc:-t'l.... ",.,lM no Federal Judge to administer the 



• 
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oath of office required by the Constitution of the Chief 
. l\iagistrate of tile Republic. This service was pcrfonuc..'cl hy 

Robert R. Livingston, the first Chancellor of New York, 
tinder the Constitution of t11at State of 1777. 

Congress. on the day after its organi1.ntion. entered on 
the work of providing for the estnblisllll1ent of tlte Judici01.ry 
by appointing a of which Oliver Ellsworth, Ollt: 

of tile frnmers of the Co~stittltiou, and afterwards Chief Jus
tice of the Court, was the: Chai n. 'fhe Judiciary 
Act, whicb set ill order and regll~atcd the whole system of 
District and Circuit Courts of the United States. substane 

• 

tiallyas it exists to-day, was largely tbe work of Lhis emilie-lit 
jn It was approved by \Vasbington, Septemher 24tb~ 

1789. 
The 6rst section of this act pro\Oided "that the Supremc 

Conrt of the United States shall consist of a Cbief Justice 
and five Associate Justices, any four of whom shall be a 
quorum, and 511a11 bold a11lntalty, at tliC scat of go\'cnllllcnt, 
two sessions, the olle Ulencing the first l\[ondny of Feb
ruary, and the otlter the 6rst Monday of August." 

\Vasbiugton ptly , and the Senate ru; 

promptly conlinlled, Jobn Jay, of New York, to be Chic.~f 

Jtlstice of the COtlrt, and as Associate Justices, John Rut· 
ledge, of Sout11 Carolina, \Villiam Cushing, of Massachusetts, 
Robert H. Harrison, of Maryland, James \Vilson, of Pennsyl. 
vania, and Jolm Blair, of Virginia. Of these, jay, Cushing 
and Harrison bad rc.t;pcetively served as Chief JlIslit.-cs in 
their OWIl States; Rutledge, \Vilsou and BJnir had been 
me bers of the Convcntion which framed tIle Constitution. 

Harrison declining to serve, bis place was aften\'ards 
filled by tlle appointment of Jamcs Iredell, of Nurth Carolina. 

011 the first Monday of February, 1790, the day fixed 

• 
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(or the opening session of the Court, a qtlonnn wa.... not 
present; on the following (lay, the first Tuesdtl}' of February 
, 'one hundred ycnrs ago' the room in the Exc1H\uge, set 
apart for tbe COllrt, the Federal Hall being occupied by Con· 
gres.-;, \\In.,,, n.c; we arc iuf{)nnc(l by th~ Vllilrd SI(1It'S GI1::l"lIr, 

in ilc; is..·me of the next day, II uncommonly cmwdCtl. n Nu· 
merous I:cclernl, State nnd nmuidp:ll officers were pre'scnt, 

• 

II and a great number of the members of the Bar. It The 
Chief Justice antI Assochltc Justices Cushing, \Vitson ancl 
Blair took their sc:\ts on tlle Bench, attended by the AUtn'· 
ney-Cenernl of the Unite<l States. l<'Anmmt Randolph, or 
Virginia; the I~ttcrs P:ttcnt connnissioning all these officers 
were read by John McKesson, Esq.t \\'}'O ade() as tcml>orary 
Clerk; Richard \Venman was nPJ)C)illt<''tt "Crj'cr;u PfOCtama. 
tion was made, and the Supreme Court of the United S1..1tcs 
was opened. 

By these nels, mnrke<l with true Repuhlic:m simplicity. 
the fult breath of life wn.c; breatbed into the gu\,cnuncnt uf 
tl1e United 51..1te5, :utel it lK.umc a living organism. 

John Jay wore on titis occnsion the ample rube of black 
silk, witb snhnon<olorcd f."\cings on the fmnt and slcc\'cs, 
wbicb tbe pencil of Gilbert Stuart It:.s perpetuated in the fine 
port"it, n copy of which is now in tbe Cluuuhcrs of the Su
preme Court at \Vn.'ihington. It was, as the family tmditicm 
declares, the ncadcmic gown of n Ductor of J ... "\\\'!';, according 
to tbe usage of the Univcl'sity of Dublin, which hml conferred 
this d~gree ::ot long heron! upon the new Chief Justice. who 
in the absencc of precedent or nile, tlms gmccfully n."t.o;ociatcd 
the garb of the University witb tltc (tignity nnd dcsliny of 
tIle new tribunal in which lIe J)fCsidc<1, n not unfitting attcs
tation that t.be tnle equipment :md iuvc:!'>titnfC f'hr judicial 
oRk~ is not political nffi1.intinn, hut l)rl)fc.s~inll:'l1 filllcs.,-; . 
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The associate Justices wore the ordinary black rohe which 
. has since come into \'ogue as the \'cstmeut of all the mem
hers of the Court. 

After the appointment as Clerk of John Tucker, latc Clerk 
n( the Supreme Conrt of Massachusetts, whom Fisher Ames 
h:td rcronunended for the pl:u.'e, and the adoption of :l sent. 
the roll of Attonteys ~1II(1 Counscllors wns opcn(.'(l on the 5th 
vf l~ebnl:lry, amI a few IUl1ne5 were inscrilx:<1 on the pnrch
lI1ent. The rule of admission prescn'cc1 the old distinction 
uf Attorneys :mcl Counsellors; the former were not permitted 
It) practice as Counsellors, nor the lauer as Attontcys, a diserim· 
in:ttion aften\'arcls ahrogntcd. The first n:unc on the roJl of 
Cotlnscl1on; w:ts that of Elia.o; Bouclinot, of New Jersey. :t 

Rc\'ulutioll:try patriot an(1 I)hi):mthropist, COu5Jlicncms ill lhe: 
Continental Cnngrcs.c; amt later, ill the first Congrcs...; of the 
United States; held nlso in revered memory a .... the first I"resi· 
dent. "f the American Bible Society. 

In strnnge contrast with the proceedings of the llrc5cnt 
time, the Cunrt, after n fe\\' formal 5Cssion~t acljonrnccl J:ehrn:u:r 
loth, fQr want o( busines.t;. It was n Conrt withont suitors, 
its virgin docket unsullied by :my entry of pclilioucn;, plnin. 
tifT.o; in error, or appcllnnts, nnel it.. cmrlie.!>t session was 
undulUlcd by nny portt'nl of th:al \':ast n\':alnnchc (if liti
gntion whic:h during the succceding years of its first 
cen tnry ha.o; o\'erwhehnccl it witlt a silent, but iJ'l'c!sistiblc 
growth. 

C(mgrc:;s, which in li89, g::L\'C its best thought nnd talent 
in aid of the establishment of the Supreme CQurt, c:m, to-dny, 
I,ro\'idc relief ngainst the ()\·er-t;t.~ing of its powers. Is it t.oo 
nlllcb to :ask tlmt in this Centennial yenr. sonlt'thing of the 
inte,-est wbieb. Rltsworth nntl l'1S OOt1\PCCI~ showed, mny un\\' 
be nccunl,·d to pnwidc the relier whi~h the Court nC(:d~, which 



the American Bar solicits, and which the rights of suitors 
deluand? 

One interesting incident of the first scssiun of the Su
preme Court in this city mny detain us for n moment longer. 
'It established a precedcllt which is happily rccognh~ed mid 
followed to-d:ty. 'rite Conrt accepted an im'itnliol1 to dinner, 
'rhe host who entertained it was the Graml Jury, 'l'his body, 
representing the most ancient jurisdiction of the Common L,1\\' 

of England, and one of its c11ief conser\'ators of I)rh'atc rights 
and libertie.~, was the first to extend a welcome to tbis newest 
Court of highest and last resort, and in the interchange of 
patriotic greetings and scnt.imel1ts to forecnst its brilliant 
future, 

• 

'fhe jurisdiction thus auspiciously cst:tblishc(\ bns t:\,cr 

since lx.'C1l exercis(.'d by tbe six Chief Justices aml the forty
(onr Associal<: Justices, who !lave been the successors in offil'c 
of Jay and bi:i oribrlnat associates, and it has lx.'C1l df.:CUll,'(1 
nppropri:Lte em this commemorative occasion to clc:1ineatc, in a 
brief sketcb, the origin of the COllrt, thc nature of its powers 
uuder the Constitutiou, and its place in our free system of 
goven. 

Tbat the powers whicb tbe tbirteen States dclcgatlod to 
the new govcmmcmt of the Uailc(l St~\tcs must he distributed 
among tluce dcp:ut 15,' tbe Lcgislnth'c, the Excc:uti\'(.· and 
the Judicial., -was f(!(}uircd by tm axiom of the science of 
representali\!e govcnnncnt. Already, in the Constitutions of 
toaDY of tbe State." tbis dh'isioll luul been imperfectly at
tempted i but by the Articles of Confederation, wbich lmd 
served under the strain and pressure of the \Var of Inde
pendence to hold tbe States together till the cnd of the long 
stntggle, aU the powers of government were tuainly \'ested in 

• 
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a single Assemhly. 'I'here was no Judicial Department, 311d 

the whole sy~tcm was wanting in the elcments required for 

permanent Union. 

Long before the meeting of the COl1\'cntioll to frame the 

Constitution, the establishmeut of an independent Judiciary, 

as a separate and distinct department of the GO\'CnllJlCllt, 
had lK'cnlJlc a cardinal idc:l. Jay wrote to \Vashington on 

August lSI 1776, just after the Declaration of Independence: 

.. I h:a\'C long thought. :11111 bccome daily more cOIl\'illC'Cll. that the 
Cunstitution of our J:c:dc:ral Go\'crnmclll is ftllltlnlllcntally wrong. '1'0 
\'lost I.cgislath·c, Judici:al and l~lC\.-Cllti\'c Jlower in One nllll lIlc S.1I11C! 

hody, tinily changing its mClllbcn;, can nc\'cr he wisc, In my opinion, 
lh(';SC tlm.>c gr('':It dcp.1rtmcnls of l'm'creignty should he fClfC\'cr SCI)arnlCd, 
:mll :;0 dislriblltl'(t liS to sen'c as checks on each other," I 

In the varions plans submitted to \Vashingtoll by l1is 
co-workers in thc effort for a COl1\'cntion and a Constitutioll, 

the same "iew appears. One of the earliest of these was pro
mulgated by Gcncr:l1 Kuox, the companion in anllS and life

long friend uf \Vashingtou, :md during IIi:; entire :ldministm
tion Secretary of \Var. In a letter to his chief, of J:muary 

14~ 1789, this bravc soldier, as ready with his pen 3S with 
his sword, ~kctche() the outlines of a Constitution ('uutaining 

express pro\·isiollS for a Judiciary, with liff." tenure of office 

nlltl supreme powers, substantially as the Constitution after

wanls ordained. 
'I'he filet is conspicuous, that as the leaders of American 

Independence f.'lstencd l1J>on the idea of substituting for the 

tuose compact of the Confederation a Union of the States 

based on the absolut.e sovcreignty of the People and the sur

rcudcr by the separatc Stntes of all the powcrs needed to 

I SpArks. IX. sao-su, 
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constitute a National GovCnl111cnt, without trenching 011 the 
rigbts resen'cd to the: Statcs, the Toot and ground work of 
this complex idca was thc cstablishment of some system by 
wbich the organic law of the United States and tIle statutes 
of their Congress should be the supreme law of the land, 
binding everywhere and enforceable cvcrywhere. To tl1cir 
minds it became clcar that if justice is the basis of society, 

• 

it must be so administercd as to control society by operating 
upon all its members, and where separate Stntcs shol11<l agree 
to carve out of their own sovereignty die powers needed to 
sct up a government for all, the grant of powers must be 
ample to make their exercise effectual. \Vhile the powcr of 
each State to punish violations of ilc; OWll laws am} cnforce 
the contracts of its citizens, and maint.'l.in all the ends of 
govenUllellt within its own territory must be exercised hy 
Stnle Courts and Judges and officers, without interference, a 
like absolute power in the Federal GovcnUllent must go hanel 
ill hand \\ith the delegation by the States of the right to reg
ulate all tl10se matters which were to come within t1le spllere 
of tlte enumerated powcrs of the United States. 'l"he National 
Government JUllst be as competcnt to punish crimes forbidden 
by its laws amI to enforcc tIle judgments declarcd by its 
Cuurts as are th\! States within their separate boundaries in 
respect to their own local laws and the jurisdiction of their 
local Courts. More than this, the tnle scope of tlte national 
jurisdiction having been once established, 110 State should 
have power to make any law ill conflict witll the organic 
law, or wilb the statutes of the whole realm, :1nd, still fUI" 
ther, the National Cnngrcss itself should IHlvc no power to 
invade the Constitution by nny enactment contravening its 

• • prO\'1Slotls. 
It follows from t1lCse primal and essential requirements 



• 

that tbe American Congress could not, like the British Parlia
ment, be omnipotent to express the will of tile people hy 
statute, nor could it, as iu England by the HOllse of Lords, 
or as in the State of New York by the Senate, share in the 
aclministratiotl of tlle judicial power. The Judiciary, in order 
to hold the scales of justicc witll e\'en hand, where the rights 
of all the citi1.ens were concemcd, and where the line of de
marcation between the powers reserved and the powers granted 
hy the States would be the subjcct of controversy and control, 
JIlnst he an independent branch of the GO\'cnllJletlt, so consti
tnted ancl so upheld ill the high plane of its jurisdiction that 
its deliberative and cletennining f.'\culty might be exercised in 
an atmosphere undisturbed by passion, prejudice or popular . , 
°PI1110tl. 

"The office of tIle Chief Justice," said Jay, and 11is re
mark applies with equal force to every member of the Court, 
should he u as independent of the inconstancy of the people as 
it is of thc will of a President i" :\11(1 again l1c sai<1, "in tIle 
futnre administmtion of this country the firmcst secnrity we 
can ba\'c against the effect of visionary schemes or fluctuating 
theories will be in a solid judiciary." 

Accordingly when the Convention mct at Philadelphia in 
May, 1787, there was little difference of ~pinion :mwng its 
members as to the grout of the judicial IXHn:r to be embodied 
in the Constitution. In rcspcct to this they saw eye to eye i 
and in the carty clays of the Convention thc "Virginia plan," 
presented by F...dmund Randolph, the" New Jersey plan." pre
sented by \Villiam Paterson, am{ the monographs of Pinckney 
and of Hamilton, contnined almost identical pro\';sions «lr the 
establishment of the Judiciary. The main difference of opinion 
arose 011 tlte propol';itions to g1\"e c\'en gt'cater power!'> tlmll 
thosc finally conferrcd, hy vesting the Snpreme Court witb 
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power to ad"isc tile otber departmcnts of the Go\'cnnnellt on 
important questions and on II solemll occasions ~t and giving 
thcm, with the Executh'c, a \'cto upon legislativc acts, 

\Vilson, in July, 7.787, l1lovcct that the Supreme National 
Judiciary should be a.'iSOCi;lted with the Executive iu the re
visionary power, urging that laws might be cnacted by the 
tcgislatllfc not so unconstitutional as to justify the Judgcs in 
denying them effect, but so unwise and dangerolls as to be 
clcstrucl,i\'e, Madison seconded this motion, but Rutledge 

, 

oppused it. U Judges," he said," were of all men most 
unfit to be concerned in Revisionary Council ,they ought 
never to &r1"e tbeir oJlinions 011 a Jaw until it comes before 
them.n 

The proposal was abandoned and in the discussions on the 
\'arious propositions in regard to the Judiciary there was a 
striking unanimity among the members of lbe Cou\'cnlion in 
regard to all essential points. 

~rhis unanimity of sentimcnt was largely the result of 
the long tmining and experience of the men who made th~! 

Cunstittltioll. gained in ~haping and inislcring the fuuda
lilC!utal laws of their own States. 

In the light of the researches stimulated by th·, :'c\'ival 
of iutefC$t in American ideas which marks this Celltennial 
epoch, we ha\'c come to ~c how largely the principle of 
growth and clc\'clopment wbich inheres in C\'CIj' onward 1l10\'C

ment. of the fnce wa.,» at worl: in the unfolding of otlr organic 
Inw, 'rhe Fcdcrnl Constitution \\'a.o;, in great p.'\rt, the result 
of what ha(t gone before in the l1ulking of the Colonial local 
govcrmuenl'i and of tllc States and of t.he Conf(.-derncy. It 
was the eryst:111b:atiun of clements \\·hicb needed only tbe agi
tation of a supreme crisis to set them in n fore-ordnined and 
symmetrical sbape. Much of the work of the Cou\'entiQu was 
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mere adaptation and adjustment of existing methods uuder 
well recognized and familiar principles. 

But in the matter of the judicial power, what the framers 
of the Constitution did was !,pcdally their own work, original 
and uniquc. 'rhe germ was doubtless in that sense of 
justice and of the preservution and enforcement of indh'idual 
rights which had taken such firm root in the earliest Ameri
can comDlunities, but no -local growth bad ever been the 
cquh'alent in any separate sphere, or the type in any at
tempted organization, of the complex and f.'lr-reaching system 
set ill order by the Constitution. This work was not adapta
tion but creation; the workmen were not only experts hut 
ilwcntors. They came together with full and long and C0111-

plete preparation for a task which, as it grew on their hanc1s, 
ga\'e the stimulus and inspiration for an execution which oul
ran their first intention, but was not beyond their wisdom. 

From the days of the Achai:m League, antedating the 
Christian era, there had been alliances, compacts and confcclc
rations of nations, with external union and internal jealousies 
and feuds, bnt never a perfect union based on conccntered 

. powers, drawn froUl eacb, so a."i to be administered for all, 
and to he binding upon all. 'rhis required a step in ad\'ance 
from the shining and treacherous s:uHl:-; of mere voluntary 
compact to the solid ground of organic law. 

The idea of law, not as an abstract principle, bnt as a 
nale of aft'lirs anc1 as the supreme force in gO\'enllllcllt, was 
nath'C: to the English-speaking nlce. ;rhe difference between 
a gO\'ernment of laws and a gO\'ermllent of 111el1, as indicated 
by Jolm Adams :md asserted afterwards by Marshall, was a 
real and not a f.'luciful distinction. It meant a gO\'emment 
in wbich no class and no man :;bollld 'be superior to tbe law 
of the land and beyond its reach. 
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In the centuries of struggle ill .Enghmd between usurpa

tion and popular right the contending parties botl. claimed 
under color of law. It has been truly said that even in the 
days "when the liberties of England were 1110st l1carly for
gotten, acts of tyranny bad to be justified with at least a 
show of legality." I Shakespeare puts ill the mouth of Henry 

VIII., this rebuke ,addressed to \"olsey: 

.. \Vc must 1I0t !'Cnd our suhjt.'cls from our laws, 

AliI! slick them in our will." 

American IlIdcpcmlcllce was very largely the work of 

lawyers. It was the standing sneer of British statesmen that 
so many of the leading colonists were lawyers, eacb oue 
thinking himself competent to hold a brief against the Crown 

and Parliament, and ready to join issue on every new asser
tion of their power, and the cutonists who were not lawyers 
fiUlcyillg themselves st.'ltcsl11cn, el"azcd with what Shrewsbury, 

Pitt's Irish Viceroy, described to him as the "mania 'or 

State-making. " 
These Colonial jurists and publicists bad organi1.e( 0-

Jutioll on the basis of constitlltiuual rigl1t; they had 1>1\ .ght 
out of the elmos of revolt the order of the Confederation, the 

first cmde conception of the Union of tbe Stutes; they bad 

transformed the States of the Confederation from comllulIlities 
in rebellion against n sovereign into sovereignties in their 

own right; they llad waged a successful war, and had made 
an honorable peace, and during all tllese years of strnggJ(' 
and vi('~ ~c;itude t11ey Imd been profound students of the prob. 

lems of Liberty as secured by Law and of Law as the con
servator of Liberty. 

'l'nllnc:1c on Jllrillpru.lcne1: nil" nthit:ll. 1.011.\011, 1S.~~, p. ~12. 



• 

.·I/-,11RHSS OF .UR. II I,']'!. I;''''. 007 

NC\'cr since thc Hebrcw lawgiver pondered, on the plains 
• 

of Midian and in the shadows of Hun:b, the ddivcnull'C and 
leadc:rship of 3U ens1:l\'ct1 race, had lhcrc becn :mch a period 
of preparation aud of profouud insight into human gO\'cntp 
ment and 1m 11 rights. The Revolutionary leaders had 
explored all the theories of philosoplu.>rs and all the annals 
of the race ill the seareb for the pattent and ideal of free 
govenUllent, and above all they had sift ... '(} through the weh 
and mesh of their own thought and experience the clements 
of the great constitutiollal system, "tlu.~ mirror of fn.'C gm'ern
ment," of what was still to diem, in spite of its oppressions, 
the Mother COllutry. 

'l'hey meditated 011 tllC.5e things in tIle nigIlt watdlcs; 
while they were musing the fire bunted; the inextinguishable 
fire of patriotism which, ill thosc lofty souls, flashl,(} from 
heart to heart and mind to mind, ~lS (rom peak to peak in 
sOllie belcagured land tbe midnight sky is ligbtcd with the 
rallying fires of freedom. 

The Third article of the Constitution contains t11e grant or 
judicial power. It l)ro\'idcs, by its fil"st section, as follows: 

.. The judiciAl Power of the Uuil,,-d Stat\.'S shall be ,' .. 'Sted in one Su

preme COllrt. and in such infc.'lior Courts as th\: Cnn:;-Tl'S'i lila), from tillle 
to time onlnin nmt Clit.'lhlish. The Jntlg<.."l, b()th of the SupTCme nnd in
ferior Court.;. l;hnll holtl their during good lkha\'ior. mill !'hall. 

tit st:lted Times. n.'CCi\'c for their Scn'ic..'e'i Ii Compensatioll which shall 

not be diminished during their Continuancc in Office," 

This grant of power is direct from the People to tlle Su
preme Court. As originally reported, the article made the 
institution of inferior Courts obligatory 011 ConE,rress, but, by 
way of compromise, their creation was left to the discretiun 
of tbe National ~gislaturc. Tbe apl>ointlllcnt of tbc Judges 

, 

• 
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of the Supreme Court was de\'ol\'ed by the preceding article, 
011 thc President, by and with the advice and consent of the 
Senate. 

The Yirginia ptan had \'csted the appointment of the 
Judges in the National l.egislature, but this was rejected by 
th\! COI\\'cntion. The ~e\\' jcr:-;C,'y plan pro\'ided for their ap
pointment hy the l'rcsidcnt; Hamilton's plan also g:l\'C the 
power of their appointment to the President, but required the 

, 

concurrence of the Scnat~. and this was finally appro\'ed by 
the Com'cntion, 

All the plans CtlIlCttI'I'c<l in fixing good behavior as tbe 
tenuTe of office, and there was no disst.'llt as to this departure 
fmm the English system. which displaccs the Lord Chancellor 
with c\'cry chang!.! of administration, and makcs the other 
judges removable on the request of a majurity of each H('lUl"e 

of Parlhuncnt. An attempt to engraft this UH.·tluxi of rcmo\'al 
on our judiciary system failed by a dcdsh'c vote, only one 
State. Connecticut, ,'oting aye, 

'rhcse wise' prO\'isions of the C(\nstitution were in great 
part consonant with the organic laws of thc Stat(~s, 

In M:lssachusctts, Maryland and New Hampshire, the 
Judgcs were appointt'(l by the Ex<.'Cuth'c; in New York and 
Pennsylvania hy the Go\'cmor and th" Cunncil of :tppoint
ment; ill Delaware by thc GO\'cmor and the Legislature, and 
in New jersey, Virginia, North Carolina and South Carolina 
by the Lcbrislatnrc. In Georgia only was the i(lca of il Popu
lar Justice" cxpl'ess~ in the Constitutional prO\'isiol1 for an 
:mnual election of the Judges. Connecticut ami Rhode IsI:md 
were under th(' operation of their original charters, continued 
in force as the organic law. 1md which \'cstcc1 all power ill 
their Go\'cnlors and Assemblies. 

The gh'ing to the Senate a participation in the appoint~ 
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mcnt of the Judges trenc11t.'<i somewhat upon the complete in~ 

deJlendence of the judicial department, but was regarded as 

less liahle to .. hust' than the altemath'e methods of electioll 

by Congress, or :lppointmelll hy the Senate alone, the former 

of which was proposed by Randolph, :md the latter adopted. 

in the first instance, by the COI1\'ention, but afterwards ahan~ 

dOlled filr the provision as it now stands ill the Constitutiull. 
The life tenure, SUhjl"Ct unty to imJleachnu .. ~nl hy the 

House of Represcntath'es aud trial IX'lim:- the Senate, "':IS a 
suhst:mlial gnamllty of the itldcJ>cndcn~e of the judiciary. 
Good hd,a\'ior was the rule of the jlulicial tenure in the Stales 
with some exceptions, such as tllnt of Gl'orgia, already in~ 

slanced, ami New York, where, by a strange f.'ltuily, the limit 

of judicial scn'ice had been fixed by the Constitution of J 777 

at sixty years of age, a nile which although strenuuusly de

nounced by Hamilton and other leaders of public opinion, was 

pc~pctllatcd hy the State in the later Constitution of JS:!I, 

with the inuncdiate effect of drh'iug from the Dendi, in the 

fnlncss of his judicial f.·une, that greatest of her jurists, 

Ch:mccltor Kent. 
Plato, in his ideal Repnb1ic, 11ad fixed the age of sevcnty 

as the limit of judicial service, hut the framers of the Con

stitntion, with }:'ranktin, at thc age of fourscore and OtiC, aid~ 

ing in their daily deliberations, were wiser than Pl~ltO. 'rhey 
agrced ,dtll Hamilton that "the mensuration of the facnlties 

of the mind has no p1:1ce in the catalogue of the knowJI arts. n 

Experience has justified their conclusions. 'rhe life ten

ure, with the wise pro\'ision permitting retirement at the age 

of seventy, after ten years of servicc, 11:15 worked well. It 
has kept 011 the Supremc Bench jurists whose tong f.'lmilinrity 

with its duties and whose ripened wisdom ha\'c made their 

sen'ices iumluablc to the cOlin try, sen'ices not gntdgcd to-
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day by the members of t1le Court whose years ontrun the 
thn.'c-scorc :md ten of &:riptuml limitation :md of statutory 
prh·ilegc. During the century of its existence the Court Itas, 
in the smlin, been singularly fortunate in exemption from ned
llent, ("'aslUllty or l>rematllfC death, and th~' year just closed lU1S 
heen markc<l hy a signal (ie1i\'crnnce from the hand of \,jolcncc. 

'rile genius of ,modem Democracy nud of organized poli
tics has fastened "I)t)u thirty-six of our fhrty.two States the 
election of their Judges by popular suffmgc and for a t~rm 

of years; tbe tenure dul'ing good behavior snn"\'cs in only 
lhr,",c Slales. 

A partial rcadion against the unwise policy of short 
judicial tcrms 1m:; lIlodific.'(l the disadmnlnges of the clccth'c 
system in some of the Slates; hut their concurrent :l.(lhercnce 
tf.) it is at \'nriancc with the Federal system, and apparently 
in condemnation of it. -:,~-et no seriou:. attempt bas ever been 

made to dislodge from the organic lnw this corner-stone of 
the indcpcmlcnce of the Judiciary. 

After thus vesting the judicial power in the Supreme 
Conrt, and leaving to Congress the creation uf inferior Conrt5, 
the Constitution procccd~;, l)y Section 2 of Article I II, to pro· 
vide as follows: 

.. 'rite Judici, .. t llowcr ~hlln extend to nil Cn~, in t.;;\\' and Equity 
arising mutcr tI~is Constitution, the I':lws of the United Stat .. .,;, mill the 

'l'rcnlics made, or whic:b :<hnU he mnde, under lheir Authority; to :111 
nffL't!ting Ambas .. ..:ltlors. olher Jlublic Milliilb,·r.;, or Consul!'!: tn all 

Cascs of AdmiraUy ami Maritime Jurisdiction; to Contru\'crsics to which 

the United ~t:1l('lt shall hl': n I·arty; to COlllro\'cn-iL'S hetween two or 

IIIC)fC Slales: hclwcclI II ,"t;H~ 'lUll Citi~clI~ of nnothl'!" Slate: hdwc.:cn 

Citizens uf diffcrent ~talell: l:,\.~lwc!c1I Citb.cns of tIlt! S:lIlIe Stale , .. laiming 
J .. '",c1s mIller Granls I)f different Htatcs, and between a Stale, or the Citi· 

zens thereof, ami foreign Slates, Citizens or Subjects." 
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In plain terms, and in general, tbis me:ms that wherc\'cr 
a right exists or is claimed under the Constitution or laws 

or treaties of the United States and is disputed, the litigants 
arc entitled to their day in a Federal Court and must abide 

by its j lldgmcnt, Federal Cnllrts exist fi)r Federal questions, 
and St:ltc Courts for questions not Federal; and although, in 

respect to m:my matters, the>' ha\'c concurrent jurisdiction, 

yet tlS to e\'crything which draws in Clucstioll a constitutional 

or statutory right, which is Federal and not State, there the 

Courts of the United States ha\'e the exc1nsh'c right of de

termination, and if the amount in dispute exceeds fi\'e thott
sand <iollars, the Supreme Court is the final arbiter, 

But to set the judicial power in motioll there must be 

actual contro\'ersics and real suitors, The power gmnLc:d by 

the Constitution and regulated hy the Judiciary Act is to 1)(' 

exercised, not by way of :uh'ice or in !he initiation of laws, 

01' their scrutiny and comparison with the Constitution in 

order to their approval or disapproml at the time of their 

enactment, hut only so f.'lr as C:lS(,S shall he hruught before 

the Court hy dne ancI ord(.~r1y process of law; and while its 

decision is fina~ 35 to the parties before it, and must he en

fi'm.'ccl as t,o thelll, it is not otherwise hinding, sa\'c as it car
ries weight as the declared judgment of the Court, presu
mahly to stand and he applied in all l'ases jl,l\'ol\'ing the 

(Jltcstioll passed upon hy the Court. 
This broad delegation' ()f power 0\'('1' the wi<1(: rnnge of 

common law and equity cases ga\'e to the J.:"edcral Jnclidary 

all the l)O\\'er of the English Common Law Courts and the 

Courts of Chancery as to everything within the sphere of the 

Nation:ll, as distingnislu .. 'tl from the State sO\'ercignly, and 

also the final right. of dctenllining whether any act of Con

gress contravenes the ConstitutioJl, and whether any Consti-



tution or statute of 'l St'ltc contm\'cncs thc Constitution or 
the laws uf the Unik-d States. 

It is mu.ler this great bead of jnristlil·tinn that the consti

tlllhmal qucstions wbich bave been brought hdul'c the emlrt 

have been :mswcrc<l and adjudicated. 
'rhe extension of the power in like m:UlUcr to cases aris

ing under trealies' witb foreign Govcrnments, amI to cases 

affecting their representatives was ol)\'iously necessary :md was 

according to a canon of Intenmtionnl law. 
Th{! PIl.Jl:t I~Jddt',,~ of jndicial power is its C'xtension to 

all cases of mtmimliy ~ml m;tritimc jni.!;d;d;ml, 'l'hi .. was 

an imperial graut, cU\'cril1g tllc whuh: \'(\st ll!{~? of th~ mari

tim'! law, not according to the narrow jnris<licliol! of i~.,,; 

English admiralty, with its limitations of ebb and flow of tide, 

but according to the broad scope of the great body of the 

maritime law, as contained in tbe Codes of Continental Eu· 
rope, adapting it to the e\'er-growing needs of c01nmercc. 011 

our great inland waters, whcrcver vcssels float and lIavigatiou 
• eXIsts. 

1'hl! ncxt grant of powcr was in respect to controversies 

to wbich the United States shall be a p:u1y, ",bid, necessarily 

must be tried in the Federal Courts. 'rIms far tlte most 

striking clement in the powers granted is that wbich clothes 

the judiciary with the right to annul legislative enactments. 

Evcn as to this power it bas been said that the Su 

Court "bas no prototYl)C ill bistory." 

.. Judicial tritmml1s have existed :15 component pnrts of other Federal 
S),:,tclIls, hut the Suprel1u: Court of the Unitl'tl Stntl'li is the only Court 
ill his\lll)' that lta.'t c\'cr ~"!I.-';''iCd tbe JlOW(:l' to filially dctcnnille lh~ valid· 
ity of n National law.'" 

I Tnyl"I"l\ "Ofi~ill :111'\ (~ro\\'th !lr tlte HlIgUllb ComUtuthm." 1858, I',rt I, r- 7J. 
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But in the clause next fi)l1owing the jmtidal l)Owcr is ('X

tended If to contfO\'crsies bctween two or more States. It 
This brief but coruprchcnsl\'c w"it'cr on the ll4trt of the 

thirteen So\·crcign States of exemption from judicial powcr 
and this mandate of the organic law, that the judicial 1100\"l'r 

creatcd by the pcople shall be thl.! arbiter between the Stnh.':> 

themselves, in all their contro\'ersies with each other. lIIark 
, 

the highcst lcvel c\'cr nttninc<l in the prngrcss uf rcpn.'scltla-
live go\,crumenl. 'fh(!y 1I:1\'C justly cxcitc..'{l the wunder mId 
admiration of the most intclligent ohscf\'crs of 0111' COllstitu
tional system. 

Tocqucvillc says: ., III thc natiuns of Buropc, t.hc Cuurts 
of justice nrc only called UpOIl to try the (,'ontrO\'crsk,s of pri
vute indh'iduals; but the Supremc Court of the United States 
SliJUlIluns sovereign l)(),,"crs to its bar. It 

John Stuart Mill declares this substitute in the organic: 
Jaw f()r W:1r and diplomacy as the means of settling disput(·s 
between St.ltcs II the first example uf what is IInw one of th(~ 
most prominent wanls of d\'ili7.c..'d :;ocicly, n rC:ll IlItc:m:ltion:al 
Tribuna1.1t 

Pursuing the cllumemtion of powers, jurisdiction is fur
ther extended "to controversies between a St3tC and dti~clIs 

of another 5l:11e; bctwcc!II citizcns of different Statcs; between 
citi7.cns of the samc Slate claiming l:mds under grants of dif
ferent States; and betwecn n. Statc, or the cili:'.clls tllereof, 
and foreign States, cili7.cns or subjects." 

So broad and swecping was this specification that it was 
claimed soon after the Constitution wcnt into operation, tll:1t a 
State could itself be sued by a citizen of :molhcr State, and 
the claim was upheld hy tile Court ",it.h only one (lisscntiug 
voice, in f'1\'or of a creditor of the Sl!llc of Georgia.' 
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An amendment uf C.he ConstiHtt il: tJ " .\.", ;";ctuireti to an,itt 
the l:fli: ... t ul" this dedsiun, :mtl tu sc\ ,tH' <;Ile St.ltes in t holt 

attrihute of "'l)\'cl'ci~nt)' whidt IJfC\'cnt .. them from hdnl{ im-
1,1cad.:.,,<1 as dcfc-ndants at the suit of l)ri\':ttc citii!cns withulll 

their consent. 

It is titcn dcc1nn!cl lh:lt 

.. tn an t'a"'l.':'o :ltTt.'Cling Amh:.~s.1dun>. other pnhlic Miuilllcn> Rllit Cun
sullO, ::lut! thl~ in whkh a State shall he it l"ltly. lhe SUIII,:me l'umt 

llhl'lll 1I:1\"c original jurisdicriun. In:a1l the other C:lsc.~ hl.'~ron .. UI~·lItj.iII\~,l 

the $upr..:lIlc Court shall h.we :\iipdl:lh.' Juri~lictilln huth as til J.:t\\' :lIul 
l:act. wil.1I slid, ~!C(.'Cpti()lIs. nllli umler sud. Rcgulatiuus IlS the CUIIgn.-s.<; 

sh:tll make:' 

That is to ~:l\', l'uils c:m I~ commellcc::d in the l-ascs -
spccific:d as in nny Court of original jurisdictiun. In:all 
other l':tSCS it l'hnll ha\'e appellate jurisdiction to redcw the 
decisions of the inferior Federal Conrts and such decisiuns of 
the State Courtl' as arc claimed tu infringe the Constitution 
and laws of the t!l1itcd Stales. 

So peaceful has been the tenor of ciiplomatic life in this 
country that the original jurisdictiun of the Court has nc\"cr 
been ill\"okecl by an ambassador or other public minister. 
Direct contro\"crl'ics between the States :lre comp.ualh-c1y 
infrequent. It is the appcll:uc jurisdictioll which hrings 
before the Supreme Court contending suilors from c\·cry cir
cuit and district of our vast commonwealth, and frorn e\'cry 
State, in caseli where Fcderal questions m"c im·oh"cd_ 

Supplementing and making sure this entire grant of 
power is the declaration containcd in Article VI: 

.. 'rhis Constitution nnd the 1 .. '1\\"1' or the Uliitcd Stntl'S made nUll 
wl.ich shan IJC mucic in Pur.mallce thereof, nnd :all 'rrt"3til-s made Qr 
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whidl shall t-: made ul\,I~'r tht: Authuril)' ur the t7nitccl Slal\.'S :-oh:lH II(' 
till: :{\lllfCmC I.:,w u( tilt: 1 .. 1Iul; :l.Iul the JUtlJ.:l'S ill I.'\'l'ry :{tak !>hall tl<: 
hUlIu,1 lhcn:hy. :til)' '1'hill}~ ill the CUII:;litutiu/i (II' l';I\\'s of ;lIIY ~1;llc to 

the ("ontrary 11Ul\\'ithst:tll(lillg," 

This hr:cf and comprchcmsi\'c dcdamtinu propused in tlu.' 
cunvcntiun Ull July r i, liSi. hy r~1l1!lCr Marlin, of ~lary1aIltJ. 

and passed un:mimonslr. stawJs iu the Cnn!ititutiol1 ns tht~ 

nil1 of Ri);hts of lhl~ Io'ctl('ral Judid:try, It is :l nail f.'lslcncd 
in a slire place. It wHllttl ha\'c ll{'cn whoHy in \'ain to gmnt 

the supreme judicial ~)\\'('r to thc FClk'ral Cutlrts without. 
this solemn gnaranty against :my remainiug' power in llw 

Slate CU1Il1s. ur J udgcs, t.o nullify or impede its (·xcrdsc. 
The supreme power mnst rcsitie sUlllcwhcl'<''t and the hasis of 
thc American constitutioual supremacy is n()wiacI"C hl'llcr de
scribed than in \Vashingtnn's terse phms(', in his klh:1' :lS 

President of the COIl\'cntion, commending the work to the 
• 

appruml of the St .. ltcs, :\5 the j\ gh"ing up a share of liherty 

to prescn"c tht! rest." S 

Vast and f.'lr-re:tching as arc the powers thus granted, 
the same organic law which confers them provides ag:dnst 

their alm~c. by dedaring the liability of t.he Judges to im
peachment for bad bch:l\'ior, and by the resen'cd right of the 

people to llmcml the COllstitution n rig'ht ('xcl'ciscd in the 
1't,'Stl1liut of jurisdiction imposed by the EJe\'enth Amendment 
-and, further, by the power of Congress to regulate the 
appctJatt,· jurisdiction. Finnlly. heyond and allO\'C all \\'dlt~n 

boundaries and limitations of the judicial power, is the C\'C)"

present scrutiny of the people, whose instrulIlent it is the 

collecth'c wis(tom of the whole nation that wlaiclt J:nlles 
\Vilsoll, of Pennsyl\'ania, olle of the ablest hers of the 

I J.cUer lu C"ugrnll, mlioll, I \', I~. 
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COllvention, and one of the first Associate Justiccs of the 
Snpreme Court, called "the tmill! or S,'I/$I.' of the people at 
large," another namc for organized Puhlic Opinion. 

The naturc and extent of these powcrs h:\\'c heen the 
theme nf endless discussions without and within the prcciucts 
of the l<'cdeml Judiciary c\'er ~ince the day when thc Consti
tutiull was first submiued to thc sulTragcs of the States. In 
the luminons essays of the Federalist; in the debates of th(,~ 

State Cutl\'cntions catted to delibcrate 011 the new cJlartcr of 
Federal sO\'crcignty i in prh'ate correspondencc redolent of 

• 

thc patriotism of that by-gone epistolary age; ill newspaper 
contributions teeming with lucuhrations over classical I/mll1l1(',~ 

tI(' I'luJlli" t' ill the fim.'llsic discussions before this "more thall 
Amphyctionic Conndl;' the masterpicces of the leaders of the 
American Bar; :l1Id, must of all, in the opinions and decisions 
of thl! Court itself, its great functions as given hy the nt'ganic 
Jaw ha\'c lrecn analyzeci and applied and worked out into a 
majestic and cnduring system of jurisprudence, Called into 
being' at a time when I~tlropc was .1 strewll with the wrecks 
of the liberties of the Past,': and after all the experiments of 
the Confedcracy had fililed, the new judiciary entered upon 
the task of maintaining the supreme law of the Union as the 
controlling l)()\\'cr in the administration of justice for the 
whole body of the States and for all their citi7.ens. They 
were confronted on the one hand by the "epidcmic freu,,-y of 
Stale: sovereignty," with its jealousy of centralization, and on 
the otht;r hawl by the demand for a sure ancI stahle system 
by the men who bad spent their strcngth in the min cu· 
dca\'or to uphold the tottering structure of the Confederacy, 
and who knew that the only safety of the Union was in tbe 
strength of its Go\'cmmeut 
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'VJmt the fimmlers intended and what they accomplishl'tl 
was something wholly different from the creation of a tribunal 
to coerce or control the political action of the Statcs, or to in· 
vade the exercise of their rights in the regulation or that vast 
dcpartmcnt of internal government, which, for waut of a bdter 
n:une, we call the "Police Power," They mcant to cr('atl~t 

and thcy crcated, a Conrt which, by its supreme authurity, 
acting UpOIl suitors who should in\'oke its POWCf, and cxccnt· 
iug its decrccs by due process of Jnw, should be able to aUlln} 

and make void any and cvcry enactmcnt hy which Congrl'ss 
or any St.'lte Legislature or Constitutional Convention should 
infringe "upon the Constitution and L.1.\\,s of the United States. 
'rhey meant alsl) to provide a complete system filr thc admill· 
istration of justice between all suitors standing in sitch rela· 
tions of right or of citi1.cllship as to ma.ke their controversies 
properly cognizable by the Federal Courts. In providing for 
the indcpendence of the J mliciary, they kept ~t free from all 
share in legislation, and from .. 11 dependcnce on the Legisla
ture for any original power. 'rhey knew that under the sys· 
tCI11 of party go\'ernment which must needs premil, partisan
ship and politics would be the controlling fiJrce in legislation t 

and they knew how easily politics arc associated with corru~ 
tion. "hc maxim of \Valpo1<: that" e\'ery man has his price," 
had borne its baneful frllit in the El1glish r.lrliamcnt. 1'he 
fmmcrs of the American Constitution, with a higher ideal of 
gO\'crnmcnt, and with :l ch·ic \·irlue c\'cn worthier of ilraise 
than the wisdom which won for t1l(~JI1 the worters appl:msc t 

stro\'c to gh'c this ideal form :111<1 suhst:mcc :mc1 perpetuity. 
A bO':e all they sought, if possible, to cOlllmit to st:tinless hands 
the unstained sword of J llsticc. 

Not that Judges are inf. .. ,lJible in opinion or perfect in life. 
'rhe names of JCITreys ::lnd Scroggs arc synonyms of judici'l1 

• 

" 



in('uny, antI C\'cn the great fame ui Bacun is marred hy hi~ 

fatal htps .... frum iUh:grity! hut, in the main, during the eight 
ccnturics uf judicial administratiun in Bug-land, justice has 
been fitirly dun .... , ami the Cuurts (If law ha\'e !K'cn the tntl.' 

Pall;ulilllU uf ch'il rights. and their last rdugt-· frulII oppn·ssinll, 
shurt of Revolution. 

The: Cou$titution wisely cunfinc(l the Court to lite judicial 
• 

puwer, To the ()ulw:ll'<l \'i .... w this is :t filf narl'nwcr limilth:all 
that uf the British CUIIslitutiun, whkh makes the Lord Chan
ccllur the presiding' offi('cr uf lhe Honse of I.onts, :lI1d makes 

Judges partidpant:-; in h,·gisiatiul1. In nne sense, as has lx:cll 
p01ut('(1 out hy lhe scninr Assm:iatc Justicc tw\\, Oil the Bench, 
the Cnurt is the weakest uf all the Departlllt!nts uf thl.' GO\'

crnmcnt. :\Iunll'scluicn ded:m:d that the judicial power II is lll'xt 

to nothing;" aud as was said lung agu by auuther French 
publicist. it .. has no guards, palaces or treasures, nu arms but 
tillth and wisdom, and un splendor but the justice :ul(l the 

publicity of its judgments." In the Constitutional grant uf 

its supreme judicial functions, oJ~r:tting with nuiseless and yet 

with irr~sistible ((wce, lies thc hi(lin~ of it5 powcr. 
How well thc 1)()"'CiS til tiS g-r:mh.-d ha\'c heeu c!<crciscd, 

the history of the Fedenll J udki.lry :lttcstS. In its great task 

of hrillhring the behcsts of the Cunstitutiun to hear Otl con
flicting rights uf suilors Ulldel' the Jaw1> of the Uniotl and the 
laws of the St:\lCS, its records lhrOllgh all these hundred years, 
arc an iJluslrious exhibit of that impartial mid wise discrimina
tion which constitutes the highcst clement of j ndicial wi!'dulU, 
If any intdligcut student of nur institutions has :my Jing'l·r· 
ing doubt :Lo; to the safety of thc r('sen'cd rights of th(~ Stales 

of this Union as affected by the jurisdiction of ,the Supreme 
Conrt, Jel him resort to the later opinions of the Cnllrl nil 
Constitutional questions arising since the adoption of the Four-

• 

• 



teenth Amendment, by which the rights of citizenship and (If 
c.'jtizells ;111 the lantl over, have been estahlishcd on thd,. IIl'\\' 

and final basis of constitutional gnarantees, He will rise frullI 

their perusal disabused of his douhts, marvelling, pt:r!mps, at 

the extent to which so SOOIi after the long ami bilter confH~·I.\ 
in which the integrity aud supremacy of the Nation lws beell 
tried :nul tested, and made sure, the strong 11:1nd of the Su
prcme judiciary has upheld the exercise by the States (If many 
disputed p()wcrs~ but rl'fl'cshl'd with a new sense of the ahidillg' 
strength and wisdom of a system rigid ellough to huld in 
union all thcse separate Statcs as a NatiuJI, and .ret flexible 
enough to lewe unimpaired the tme autonumy of each, 

Such is, in hrief alld imperfect outline, the origin of the 

Supreme Cunrt of the Uuited States, alit! of the grant of its 
judicial powers, On this centenary of its organization; ill 

the dty whcre its earliest jurisdiction was excrci!icd; in th~ 

prcsence of the Chief Execntive, of thc heads of our National 
l.egislature, of our highest State emu'ls amI officers, of citi
zcns representing' all the actidtit:s of the cOllntry, and in the 
face of the world, we make profert of this high tribunal as ~l 
proof of the st:lhility and ahiding strength of our free consti
tutional go\'cmlllent. As members of thc Har. and as citil'!cns 
of this Slate and of the United St:ates, we bring to it and be
speak for it the homagc of national gratitucJl~, and uf nni\'crsal 
respect, not so much hecause it has added iI1ust! ious names 
to the roll of the world's grcat jurists and magistrates, or C\'CIl 

because it has so well upheld, in its own sphere, ,he lwnor 
aud dignity nf the Natiun, as because through :lJl tJh.'SC hun
dred yearn of time it has, with strict fi deli t.\·, withuut fear 
and withont fin'or, with clean hands and with a pure pnrposl.'. 
sen'l.'tl the People in the wise :lnd patient execution of its 
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high trust to maintain inviolate' the absolute supremacy of 
Justice. 

At the close of Mr. Butler's address the orchestra rendered 
a selection from Verdi's U Aida." Mr. Hitchcock, of Missouri, 
was then introducl"<i. 

ADJ)RI~S 011 liON, UHNRY HITCHCOCK, 
"Tlllt SVI'IU,,,.,t COUNT ANh Tim CUNIITITltTIIlN." 

JII,.. C/ltlli'lIltlll, ,J/,.. Cllli:f:lIlSlicl' alit! )'tJII,. Ilc)llor ... , I.ail/n; 

(lilt! GI'III/t'lIIl'IJ: 

In delivering tlte judgment of the Supreme Court of the 
United States in the case of Tn" ~Sltllc (1/ j·10ritill v. Tne 
Stall' 0/ Georglil,1 Chief Justice Tallcy said: 

.. The C3..'lC, then, is this: Here is n suit hch\'(''C1l two Stntes, in 

relation to the true position of the boundary·line which dh'idc..'S them, 

But there arc twenty·nine other Slates who nrc nl:o;o interested ill the 

adjl1Stmcnt of this houndary, Whll:it;! iutcl'l-sl" nrc repl'l'SCutcd by the 
United Slntf.'S. Justice certainly requires that they 8huul(1 he heartl hc

fore their rights arc cOIlc1uck .. 1 by the judgment of lhe Court. . •. A 

suit in n court of ju:;tice bctwc..-'Cn such p:artics, :11111 upon such :1 'lues· 
tion. is without example ill lhe jurisprudence of nny other c..'Ounlry," 

This impressh'e statement illustmtcs, but only in part, 
the nature, the ncwellY and the: di&rtlity of the unexampled 
powers which that Court has exercised during the period of 
an hundred years, wbos:! auspicious close we celebrate this day. 

During that period, in more titan eight thousand deliber
ate judgments, it has detcrmined questions of public and 
priva'!;e right and duty, and of tbe interpretation amI enforce
ment of the Constitution and laws tinder which we lh'c, many 
of which bavc deeply involvcd the welfare, in the past and 
for all time to come, not only of the people of the Uuitcd 
States, but of unborn millions of the human race. 

I Al lkccmbcr Term, 11:IS4: 17 lIowllrol. 494. 
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It has been deemed appropriate to this commemoration 
til;!!! something should be said concerning the exercise of the 
powers of the Supreme Court since its organization. Its im
mense and \'ariolls work cannot be even outlined here, lUuch 
less cnnnnented on. At most, within the uarrow limite; 1111-

;woidably prescribed, one may enclcavor to point out some of 
the broad lines along which it has kept pace with the in£,\l1t 
nation's nmrvellous growth, and has dealt with exigencies 
uuforeseen though 110t unprovided for, by uufolding, witb finn 
but cant ions hand, the broad and prescient Imrpose of the 
Constitution. \Vith unfeigned diffidencc, in tbis presence, is 
stich a task approached. 

The Supreme Court exists in virtue of the express man
date of thc Constitution.' Its jurisdiction is a part of the 
grant of judicial power made by the people of the United 
States, to the new govenullcllt established by them for tIle 
beneficent purposes declared ill its simple and majestic pre
amhle. Keeping separate and distinct the t1ucc great depart
ments, the legislative, the exeeuth'e and the judiciary, that 
instrument defines the sphere and enumerates the limited powers 
of each with ullsurpas:r;cd simplicity, brevity and precision. 

A division of the powers of government was not a politi
cal device newly invented by the statesmen who framed tlte 
Constitution of the United States. Aristotle, in the fourtb 
book of his p(}lilics,2 obsen'cs that ill every polity there are 
three departments, the sUitable form of each of wbicb the 
wise law-giver mllst consider, and according to the variation 
of which one State will differ from another. 'rhese he (te
scribes as, first, the assembly for public affairs; second, the 

I iT. S. CoU/.titulion, ,\rt. III, Sec. I. 

I n. IV, CII. XIV. Gillit"l&' TmnL (lIolm'lI Hd. ISS3), pp. 15S-6. 
l'ulitic,,' ~i~IIC't", 11. l~h. IX, p. 259-

\\,()()'~y 
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officers of the 
• appomtmellt ; 

State, including their powers and mode of 
third, tb~ j~dging, or judicial, department. and 

The men of 1787 were familiar \vitb conception, in prac-
tice and ill theory both., Most of were Dlcn' of large expe-
rience in . the public afi'rurs of tbeirrespecti\'~· States, all w 
exemplified it in their or constitutions, and 

, ' 
the 

framework of- their' government, though differing to 
, , 

and. detail;' "They wele also familiar with the theory of the 

. . , , , 
, 

British Constitution as expounded by Montesquien. and Black-· 
stone. Tho.-;e . celebrated, writerS dwelt upon wllnt Madison, 
• In Tile Fet/rralt"s/," calls 
llCCtlnmlation of all tIle 

" tlln.t invaluable precept," tl1atthe 
, 

powers of government in: . the saute 
, 

llands, whether of one, a fe\V or , and whether ,hercdi-, 
tary,Self-appointed or electhrc, 'nlay justly bepronouuced the 

"" .. " ',- ~ . 
very definition of tyratltlYTand they lteld that 

" , " ., 

to' be an eXample of ,e<JfjilibritlnlSeCUred byadivisign or 
powers: ' But ' E.nglislr " publiCistS' "agn:e .tbtit·. Bl;tCk;': 
stone's well-bow:n 'eulbgy' of the Britmll. . ': illvolyed 

co1I1plete. nii~n~p~ion: of :.its ,Jeal'~J1~~;ac~r~ .Th~ Gc>v~rn·r a 
, of Gn!at ;Bdtain~,alm~ion .. bf,i:'l\Iinistty'.· , . . . ..... -" .-' .. ' . '.' -'.' 
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ADDRESS OF AIR • HITCHC()CK. 

• , 

securing to that government· absolute suprentacy within its ap-
propriate but limited spbere while to the several 

• 

states the autonomy and illtemal powers to their we.l-
fare; hut they so fmmcd and the national judici;lry, 
the weakest of those department',l bulding' neither nor 

. . 

sword, strong only in~' the reverence of the people for the 
sanctions of . law, as to Jnake the courts, while strictly exer-

• • 

cising their judicial functions itl opursuance of established 
• 

rules and, principles of Jaw, at once the arbiters of public aud , ' 
• • 

" 'private ri.ght.. and, in t~e words of Alexander Hamilton,1 "the 

• 

, . 

. .. 

bulwarks of a.constitutiolt against legislative encroach-
mf!Dt." The protracted debates" of the Federal Convention, 

• • 

the '. masterly·.argtunents 'of· Hamilton, ·:Madison and Jay • 
In 

• 

TheFeJ~ralislt show With what patriotic anxiety, wh~t far-
sigil~~ statesn.anshjp, they labored to that 
A hultdred yelts have 
and peaceful people rejoice 

• 

and.a great and prosperous 
• lU commemorating their work • 

The Judiciary 
• 

was 'establislled by the third 
. , 

, . , , . 
. article of tIle . Constitution; which defines 
. " , . , . 

the limits of the 
judieialpOwer,.and ::veststhat pow~r, in .one .. \' .' " . 

and 'Jnf~riof'" ,as the . may to 
-.'., .,',' . . -' . , , \, 

timeQrd~tl a.nd ,Un~er the. Judiciary.Act of Sep-
";' " '. ' , 

",~4J,i7S.9~ , '. . ... 'oC'drafted by ()liver 
,_ ,J _'l"." - .. " r,' ", • , 

-.l~llS\V9#b,t th~ ',Il;:~n:l~r~,from .. ,afterwal~s.· Chief-
" " ".' '. .'., ...... " ,. ~ - . .' 

',. J u~tice~o( ~he;~Sapn.;me~CQlIit, ·~he ~outllii~' of. tbe .. C>nstifuuon 
, .. :;' ,'~ri( ~U~d ;'~i~,~Ji4': ~l~~:.;giaiJ~'~rjudicia.l P>.'-Ver m~e':·operative. 
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Courts inferior thereto, were organized upon general lines ever 
since substautially adhered t<1" 

The jurisdiction vested in the Supreme Ccmrt by the 
Constitntiou is twofold, original and appel1ate.~ The fonner 
includes only two classes of cases, namely, all cases affecting 
ambassadors, other public ministers and consuls, and those in 
wltich a State sball be party. 

111 all other cases, its jurisdiction is appellate, both as to 
law and fact, with ~iuch exceptions and under snch regula
tions as tile Congress shall make. 

The powers of the Court Imve been exercised, in by far 
the largest part, in virtue of its appellate jurisdiction. The 
,'ast reach and effecti';:re~ess of these powers spring, in large 
part, from the fact, the great and 110vel political £"let, tllat t11e 
Government of the Federal Union is one which, in all its .. 

departments, operates dhcctly upon individuals. This has 
been tile open secret of its successful working," this the fem
ture wIdell, Dlarc tlmn any otber, distinguisllcs it fronl every 
fedcral syste11lt~at wcnt before.a 

The Confederation of 1781, lJcll described as "a rope of 
sand," swiftly crumbled al'J.d fell to pieces when tlle eoulp .. l
sive force of a external .danger was withdrawn~' 

,-
Operating onty upon States, whose legislatures and officials at 
tbeir 0\\,11 pleasure obeyed, or Contemptuously disregarded, tlte 
requisitions of its Congress A and the mandates of its so-called 

• 

I See Rev. Stat. U. S. Tit. XlIJ, Ch. III, VII. XI. 
I U. S. Art. III, 5«. 2. 

a .. The and incumble defca. of 011 (omlC:r go\'C!mmlln~ j" tbnt the,. 
were IIOven:igntic!s over 1O\~reigM, Illld lq,'ia1atioM, nol fur prh'llte itlttividuu1., bUl 
(or communitic!s ill their political capacity." J Kenl's Com.'II .. p. 217. 

• I Kenl'. Comm., p. ZitI. Fiske'." CrItical PeriOlt .... Cb. IV, U DriniPg . 
Rnuch:." 

.' ')tadiloll'. tnlrt'dudioll to Debates of l'wcml \.".oIlVCbUOU (mUol'lI Eel., JS4S), ; , 
• • 
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courts,' its efforts to control them only Invited internal strife 
and anarchy.s 

In March and April, 1787, amid gloom. SI) deep and gen
en1 that even John Jay asked tile questio'Il,:& "Shall we have 
a king? nand wben the stoutest hearts aWllited witb trembling 
hope tbe resnlt of the Phitadelpltia Convention, James Madi~ 

son, in letters to \Vasbington, Jefferson and Randolph, sub-
• 

mitted what he afterwards described 4 • as • 

.. A sketch on pap\!r, the:! earliest, perhap$, or n constitutional go\'t'm· 
ment ror tile Union, organized into regular department .. , with physicnl 
means opemting on individual", to be &mctioned by 'lie jJtopk of lite 
Sla/~s. act~ng in their original and sovereign chamcter." 

In tbat sketch tlte Constitution lay ill embryo. 
The judicial p<.lwcr of t.be United States, thus vested !n 

the Supreme and infcrior courts, the Constitution declares & 

511a11 e.~tend " 

"To nil -. in law and equity, arising under tbis Constitution, 
tile laws of tbe United States, aud tleatit'S made or which shall be made 
under tbeir authority; 

.. To all affecting ambassadors, otber public ministers and 
consuls; 

P. I~~: I Bancroft's ~i.L Ccmst., p. a::.. Fer )111n1bal1, C. J., in Cohen. v. 
Virginia. 6 \Vb. :" The requisitions or uuder tbe Conredemtion, 
III constitutionally obligatory as the laws by the prt'Sent That 
they were habitually disreganJed ill a ract or uai\"ersal notoriety; wilh n kll'"vlctlge 
or this fact, and under its run pre_un!, Il convention Willi to clJau!;C 
tbe Iysh:m." 

• 

• Sec Van or the (ElllluOrtbl, FP. :01-4: com-
• 

pue Petthallow v. Dc>aae's Adm'n, " Dalt. 82-5: U. S. v. Petel'll, S Crancb, 137 • 
• 

I I Kenl'. Commentaritist, pp. :n6-IS. 
• I BAncroft's !Jist. Const., po 276 • 

• 

'Introduction to DebAtes, &e, !Iadbon Papers, S Elliot'lS Delmta (Ret 1845). 
p. 120. 

I U. S. Constitution, Art. III, Sec. :. 

40 
• 
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626 TilE Sl/PR.~.l/E COURT OF THE lIN/TED STATES. 

U To all cases of admiralty and maritime jurisdiction; 
.. To controvcn.ic:s to which. U1e United States shalt be Il part)'; 

, 

.. To controvecsies between t\\"O or more States; 
.. Betwccn a. State and citizens of another State; 
.. Betwccn citizens of Slates; 
.. Betwccn citizens of the same State. claiming land.o; under grant'J 

of different States: Rnd 
.. Betwccn n ~te, or tbe citizens tllttcof, and foreign States, citi· 

zeus or .. 
• 

In o~c respect only llave the people of tbe United States 
tbis grant of judicial power; by the Eleventh. Amend

ment to tlle Coustitu'don, presently to be mentioned. 
To the Supreme Court, "the living voice of the Consti

tntion," belongs tbe ultimate interpretation I and therefore the 
complete development of the powers wbich that instrument 
confers, so simple in tbeir cntlmeration, so vast and varied in 
respect of tile interests to which they relate.' In fulfilling its 
great trust, that Court, in wbatevcr h~ concerned the na
tional welf.'lre, has stood for the consdcllce of the people of 
the Ullited States,- and wbile expounding their snpreme wilt 
as expressed ill the fundamental law, lla.<; enfor\.ed its self. 
imposed ~ for the protection of the rights which that 
law secures. 

Within their respective nphel'es, all tbe powers gran too 
by tlte Constitution are SUPR'.me.' But tbdr sphere is lim
ited, ;/irsl" by tbe nature of t'he powers themselves; st'aJlldly, 
by the exteqt of the grant creating them. 

• 

Tile j . .. of a Court is defined to be, the power to 
, . 

I Martin v. Jlunter'a Leaee, • Wheaton, 348; Coben. v. VirgiDia, 6 Wh. "ss, 
• 

404; Ableman fl. ' 21 Bowanl, 525; 'The Mayor 11. 6 Wallac:e, 
25J. I Story on the Constitution, Sec. 375. 

1 U. S. Constltution, Art., VI.; U. s. :i. Pisbcr, 2 Cmtcb. 397; Cohea 11. VIr-
• 

gillia, 6 Wh. 41,; Gibbons v. Ogden. 9 Wh., 196-7; TeDDCaee fl. Davia, 100 U. s,t :l6lo 

• 
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hear and determine a cause: 'l'bat power can rightfully be 
exercised only for the . of an actual controversy, 
brought before the Court in the form prescribed by law;1 and 
the judicial power of the United States ~xtends to such cases 
or controversies only as specified in Article III of the Con
stitution, or in some Act of Congress pursuant thereto. 
These cardinal propositions l,ave ~""en illustrated tbrougltout 
the history of the Supreme Court, on many important octa-

• Slons. 
In 1792, Chief Justice Jay and his associates declin.ed 'l to 

execute an Act of Congress which aSl)igned to the Circuit 
Courts certain e'U:~es coneenling pensions, not of a judicial 
nature: in 18S1,· an Act pru;sed in 1849 \Vas construed upon 
the same principle. In 1793, Washington, upon tbe advice of 
his cabinet, embarrassed by the audacious intrigues of tIle 
French Minister Genet, requested the opinion of the Judges 
of the Supreme Court as to the propel' construction of tbe 
treaty with France: btlt tbey declined to answer,s holding it 
improper to give opinions upon any controversy not brought 
before tbeUl in legal form. The extreme· importance of this 
principle will still more apparent in its relations to 
that power of t1le Court, to declare void a Jaw not war .. 
rauted by the Constitution. . 

So, in properly brought before it, the Court h~ 
,steadily disclaimed any power in the judiciary t"<J 

I U. S. v. An1lftondu, 6 Pet., 709; !thadr. I5Ian,l l'. u Pet., 718; 
Grignon's p. A$tor, :1/ How., 3J8. 

• 2 Story, Constitution, 1646; I Kcml's COPlm., p. 326; Osborn II. U. S. Rank, 

9 Wb., 1119; Dccatur v. Paulding, 14 Pd., SIS. 

• llaybllm'" CAIe, 2 DatI., 409: and U. S. v. Yllle TOltd, 13 1I0w., 5:1, "o/~ • 
• 

'U. S. v. Perreira,. 13 How., 4G. 
• 

• Life elf Washington, Vol. V, Ch. VI, PI'" 433. 441; 2 011 Con-

1571• 
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qucstimlS of a political nature, or which invoh'ed the exercise 
of exe(~nli\'e or legislative discretion,' or of the powers reserved 

, 

to the States. 
In a series of decisions 1829 to 1889, involving 

questions arising nuder trcaties ll with various European powers, 
with China, and with ludiau tribes, the Conrt has uuifon1l1y 
held itself concluded by the political acts of tbe CX(":.(ltive 

and legislath·e departments. 
Many other judgments of great importante illustrate its 

adhe~~<:c to that general nIle, in respect of tbe powers of 
COugr( .... s. of ~'h~ EX(!Clltive, and of the several States. Thus, 
itl ; ',j ~ '::, :; h,c Con rt affirm-ro, in AfcCIt liMn \'. JJfalJ,lmui,3 the 
c("'A\:k'·~1h~,.i:::'i~d power of Congress to create the Bank of tlte 
U~,~~il::;:;~. ~;'I.~tr:s, as an appropriate mcans of executing un
dOltf.?lrd jpOwers of the government; and ill JIII11ard v. Grt.·r.It~ 

mall," in 1883, tlte power of Congress to make United States 
treasury 110tes a legal tende:r, as anotber means appropriate 
to that end; but in both cases 11e1d tbat the cxpedimlcy of 

.~ exercising such a power was a political question upon which 
the Court was :- It ,autborized to pass. III lIfal'lz;, v. AlolI,' 

• 
in 1827, it held that the decision of the President, unc!er the 
Constittttion and Acts of Congress, that an exigency had 
arisen for calling out tbe to repel invasion, wa.t; conclu
sive upon the courts. In .k.imtiall v. UIlI'Icd Slalrs,' in 1838,. 

I l\IcCullocla v. l'larylan(l. 4 WhCatoll, 423; 

J.icense Tax Cnse.s, 5 WaUnce, 469-
v. l'aldltUng, 14 Pelent, 516 i 

, l'OIIter . f'. Neilson, 2 PeL, 3OIJ; U. s. v. Aut!(londo, 6 Pd., 710-12; lAttimer v. 
Poteet, 14 l"cL. 14. .6; Doc tt. Braden, .6 lluw., 657; Fellows v. 19 
How., 37=; Phillips v. Payne. 92 U. s.. 132; Chew Beong v. U. 8., 112 U. 8., 540. 
"Head ltoney CalIelI," 112 U. S., 591; u. S. ". Raldther, II, U. s.. "IS-I,; The 

Exclusion Case. 130 U. 8., 606-
'" Wht'aton, 423- '12 \Vb ... 9-
• '10 U. S., 4::1, 4so. 

, 

• U Peten, 524, 610. , 
, 

• 

, 
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it held tbat so far as tbe President's powers nre derived from 
the Constitution be is beyou\~ tbe reacb of any otber depart
ment except througb the impeaching POWi';', in IJeeo/II" v. 
l~lII/dlitg,1 in 1840, that the Secretary of tbe Navy can not -
be compelled by 1II01ltial1lUs to perronu an cxecutive act in-
volving tile cxercise of judgment: in Ltl/Iur v. Bordt'll,':. 
in 1848, tbat the Court was bound by the President's ded
sion as to wllich of two rival organiimtions was the law
ful State government of RllOde' Istaud: in Tr .. r:as v. lVhilt,,:s in 
1868, that the State govenlment of l.'cxas which Congrcss 
and thc Presidcnt l1ad recognized, mnst be 11(~ld compete»t to 
prosecute a suit in the and behalf of that Statc: in 
Chrrokre JVnllim v. (;corgin,· in 1831, tbat C\'Cl1 if thc Chcro
kcc Nation bnd been a foreign State within the meaning of 
the Constitntion, the Court could 110t entertain its bill to 
enjoin the State of Georgia from executing laws of that State 
alleged to intcrfere with the ~1itical rigbts of that tribe: ill 
Gcorgia v. S/all/(JII,6 1n 1867, that the Court could Dot cnter
tain a bill by the Sblte of Georgia to enjoin tbe Secretary of 
\Var from carrying into execution the so-called Reconstruction 
Acts, since it necessarily iuvolved the adjudication of ques
tions and rights of a political character. Besides these, I can 
only al1u~.e to dlat llighly important series of decisions from 
the LiccllSC Tn:r CtlUS,C in 1866. to Kidd v. Pearsoll," ill 18S8, 
including the LOIII:ritlIlQ S/U1lghler HOllse Ctlscs,' tbe ~'fissi'ssippi 
Lollcry Casco (afterwards clearly didillguisbed from the Ncw' 
Or/calis Lollel'J' Cast.~l(l), the PC1ltISJ'/vtl/lla Oleollltlrganilc Ctlse,1I 

• 

, '4 Pc!L, 497. ' 7 HOWArd, I. • 7 Wan., 700. 732. • 5 PeL, ., 20. 

• 6 Wall., 50 • S Wall., 462. 1 128 U. So, I. 
, 

• Butchers' 1I!:.lc\'olenl AIlJ'II, &e. v. Creet!ot Cily, &c:.. Co.. 16 
'Willi" 36. 'StoDe v. lIlissill8ippi, 101 U. s., 814-

, , It New Orleall. t', HOUlllolI, II, U. 8., 265. 
II Powell v. PCllblyl\"Auia, 12;' U. s., 678. 

, 
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and tbe Prohibitory Liqllor Law C , from Iowa,' Massacbu
setts t and Katlsas,* itt whic:b, under varying circumstances, 
the Court steadily upheld the police power of the States, when 
exercised consistently with the I'estrictions of the Constitution. 

I may 110t longer dwell upon this cbaracteristic of tbe 
exercise of its powers. Omitting allusion, for the present, to 
the exce,ptionat circumstances and tile momentous political 
consequences of tbe opinions in tbe Dr~d SCI)II Casr., the llis
tory of the Court, in that regard, may be cpitomi1.ed 1n dIe 
. pressive words of Cl1ief Justice Chase, announcing the dis-
missal of the appeal in E.1: par/r. McCardlr.:· 

, 

.. Judicial duty is tJ~t less fitly perfol'lned by declining ungl anted 
jurilidictiou than in exercising that which the Constitution ond 
the laws confer. t· 

Turning to the afiimlat1ve exercise of its powers, bow vast 
is the field which opens to view,- bow varied, how iUtpoltant, 
how exalted the rights and duties ~nd interest: which it has 
determined I 

Chi4!f those powers, and that upon which has de-
pended the Que exercise of every otber, is that of interpreting 
the law of tbe land, for, as Chief-Justice Msasbatl 
said,' 

U It is empbatically the plovinee and duty of the judicial department 
to say what the law is. who apply the rule to parti~lar 

must of Bnd interpre~ that rule. It • 

Consider for a what this implied, a bundtedyears 
ago. To the Court itself, a tribunal without an example, was 

• Bartemeyf:r p. Iowa. 18 WalL, '29-
I &olton Co. p. M.uncbaseu, " U. s.. 25. 
'llugler fl. Xansu, 123 U. 8., 613; KiM 17. .128 U. &, I. 

• 7 SIS. 'lIarbtlr)' V. • 

• 

" 

• 

, , 
, 

, 

" 
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confided the interpretation and the development of a Constitu
tion whicb llad no precedent. Tbat Constitution w~ itself an 
experiment, a C('mpromise U extort~,1t as John Quincy Adams 
aftenvards said,' Ie from the grinding necessities of a reluctant 
people;" tlte people of tbirteen independent States, reluctant to 
surrender 011 allY tel IUS, even to a government created and con
trolled by ves, the separate and jarring powers which 
threatened, like fhe warriors sprpng from tile dragon's tectll 
sown by 011 Tbeban soil, to perish ill deadly mutual 
strife. It has been truly said t tllat "t1le decision hung upon 
a single hair," even in the Pbiladelpllia Convention, still morc 
in' some of t1le State Conventions wl1icb ratified its work . 

• 

BMt tbe experiment was begun; t11e several departments of 
the ncw government assumed the exercise of tbe powers (:n~ 

trusted to each. 
In the first contested case' before tlle Court, tbe State 

of Georgia was complaillant and creditor. In tlle second: that 
State was sued in tbe SUPt:eUle Court as a debtor, by Cltis
bolm, a citizen of Soutb Carolina, ill July, 1792. His rigbt 
to sue depended upon that clause of the Constitution wbic11 
extended the j\ldidal power to "controversies between a St:itt! 
and cit.izens of nuotber State in and similar suits; brought 
agaim,t other Statest plcsented the like question.' There could 
have be<!n no severer test of the wisdom, the courage or dIe 
power of the new Court. Tbe objection angrily nlade to the 

• on .. The Jubilee of the Constitution." before the New York. Jlistorical 

Society, in 1839-
• VOD Hohl's Const. HiaL of 0. s.. Vol, I, p. so. 
I Z'. BrailafonJ. It DAti.. 4Mo 
• Chisholm v. It 'Da1l., 419-
,'Ve Staphont fl, l{aryl.nel, 2 nan .. 401 i Os~td v. New York. Jl).,401 Pit-

kin (IUJt01'1 of U. s.. VoL n. pp. 315) that II. suil 11180 tomlllt1l('ctl by 
an individual against the State of in the SUllllner or 179.J. 

• 

, 

, 

• 



--

-

TIlE SUPREME COURT OF TilE UNITED ST.ITES. 

Constitution, in 1788, that uuder tbe jurisdiction Wllicb t11at 
clause conferred upon the Federal courts, tile sovcreigulj· of 
the State be anlligned like a culprit at their bar,' bad 
been met bv earnest disclaimers from such Federalists as • 
Hamilton t and JOlll1 Marshall; S but tbat jurisdiction was now 
iu~oked in earnest. The summ\)ns, served on the Governor 
and Attomey-General, was ignerred. The Court, U to avoid 

, 

every appearance of precipitancy,"· postponed for six months 
the plaintiff's motion for a default; In December, tbe Legis
lature of Georgia passed resolutions flatly denying tIle obliga
tion of the State either to answer the process or to obey the' 
judgment of the Court;' and at the February Ternl, 179;3, its 

• 
solemn protest and remonstl"'clnce was presented by eminent 
connsel, who declined to take any part in the argument. 
Randolph, Attorney-General of the United States, appeared 
for the plaintiff, and tIle courageous opening sentences of bis 
argument' show, 110t less plainly thall' contemporary reconts," 
how intense were the alarm and excitement prevailing through
out the States, -almost all of which were staggering under -
great burdens of debt. 8 After full deliberation, the judges de-
livered opiuions sen'alt;n, in which, with one dissenting voice, 
the jurisdittion of the Court was • Judg-

I See George in tbe Virginia Connnlion, 3 Elliot's Debates, 

pp. 526-7. 
I n~ Ftdml/isl, No, LXXXI (j. C. Hamilton's EeL. 1864), pp. 601-2-
'3 Smol" Debl\tes (VirJ,-illia Convcntion), Ed. 18J6. p, SSS • 

• 

• :1 DallAS, oliO. • J Scbou'er', Hill U. S., Ll. 274. • 2 Dallas, 419. 
1 See Cblef.Justice l\larshall', n:ference to this in Cohen, v. Virg:nia, 6 Wheaton. 

406. . 
• Pitkin states Ulat the debts of and South Carolina Bluouuted to 

UIOn: lhan five and a half and those ~r tbe otber States together we~ 
at between rOOmeD and fif\ec!n Hilt. of U. 8., Vol. n, p. 34" 

~ Por thete opinions, see :I Dall., 429-79; Jftde1~ J.. clisaeDting; BltAir, WUIIOD 
, 

aDd Cusbing. 11., and Jay, c. J .. concurring. 

, 

" , 
-, 
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ment by default was rellderc .. d against thc State and an in
quiry of damages ordered. Georgia responded hy a statute 
denouncing tbe penalty of deatb against any olle w1l0 should 
presume t.o execute such prc-.cess within ller jurisdiction.' But 
the threatened collision ncver came. The duty of tbe Court 
bad been fulfilled, and its flOwer asserted, witb a dignity and 
conrage which gave new weigbt to the sanctions of the Con
stitution. #rbe question of changing the flmdamental law was 
submitted to the lx.'ople of the United States, in the delib
erate mctbod provided by tbat instrument, pending which tbe 
plaintiff made no effort to enforce the judgment; aud in the 
ca.';;c of .flo'hitgsworln v, i-'i'I};/ilia,' in 1798, the Supreme Cou~t, 
declarinl~ the Eleventh Amendment to IU1\'e been constitution-

• 

ally adopted, renounced "any jurisdictioll, ill auy case, past 
o~ future, in which a Slate was sued by the citizens of anotber 
State, or by t'ilizens or subjects of any foreign State." 

These events 11a\'e· been dwelt UPOIl, because tl~eir deeper 
significance was' so great. The Court, upon the very 
thresbold of its career, was confronted with tbnt Uultimate 
question," so clearly discenled, so bluntly put, in the opinion 
of Mr. Justice Wilson, and bYllone 1l1ore cogently answered 
than by Chief Justice Jay, .u Do tlte people of the United 
States form a nation?'" The judgment in tbat case involved 
110t only the interpretation but the stability of the Constitu
tion; not only the power of the Court but the endurance of 
the government of whiclt it was a part. Aud when the people 
of tbe United States, obedient to the mandates of the Consti-

• 

tutioll, gave expression through its peaceful mctl,ods to tbat 
supreme and genenll will wbid1 had superseded the llerveless 

• 

compact or indepeu.deut and rival States, and sct new limits 
• 

• l Dallas. 378, t 2 D.tlu, 453-

• 
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-• 

to thcir grant of judicial powcr, tbcy affinl1et1 .. hy tllat act its 
• 

reality uiid its valuc, and ~trcngtbe.u~"ti· it for future tasks. 
, . 

The vital principle .ed ill tIle Chisholm Case was 
.. 

that of die sup~.macy of tile Ullited States in the exercise of 
tbe judidal power, within the limits prcscrilx.'d by tbe 

• 

. lut10n, wllatcvcr tbe Conrt s1101l1d dctcnlline tbose limits to be. 

.. 

The Ele\'cilth Amendment lIa, rowed tbose in respect of 
what Chief Justice Jay called U tIle suability of a Slate;" but 
its mtifi~aticn, so far conflicting with tbat principle, 
affimled it. 

In January, ~80I, John Marshall became Chief Justice. 
During tbe thirty-four ycars of ilIustriolls service, sixty-onc 

• 

decisions on constitutional questions were 1'Cndcred by the Court, 
of which thirty-six were l1is pen. Some of tIle fUllda
mental doctrines tltcy established, already Dlentioncd in part, 

again be rcfencd to in gcneml Bnt of tbose 
earlicr judgments, some few call for special mcntion, evcn in 
a sketch so brief as tbis; for in tllclU \"ere laid, and 
deep, the foundations of Amcrican constitutional law. 

• • 

In the case of Afar/lllry v. MadiSoli,' decided in ,1803, t1lc 
Court defined witli extraordi"~ry clcarness aud fOl'ce the limits 
of tbe respective powers of tbe three. gl'cat dcpartlucnl't of tbe 
government. It was . '. th'at a • ve Act repug
nant to tbe Constitution must be disregarded by the Courts as 
,"oid i tbat cxecutive lllay be by tIte judicial 
pow(!r to discharge a duty clearly upon tllenl and 110t 

. . . 

involving official for tbc governnlcnt of tIle United 
• • 

States, the COurt, is a of laws and not ofmeu;' 
and tbat the province of tbe Conrt.c; is, solely, to· decide on tbe 

of iudividtlals, not to determine questions in' their nature 

I 18oj. • Cranrh, I '1. 
.. 

" Cranch. 16.J. See U. S. tK nl. McBride :os. Schurz. 10:1 U. S., 311. , . 
/<' 

~ - '" 
• • 

, 

• 

• 

• 
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political, or to intermeddle with the discretion by 
tile Constitution and laws to any other department.' 

The case of The UlIl'fcd Slalcs v. Pc/crs, in lSog,' arose 
\lpon a controversy wbich firnt brought into open conflict the 
judicial power of the United States and the legislath~c and 
executive power of a State, anaycd in anncd Icsistance to tbe 
process of tIle Federal Coutts. Its details cannot be gi\'t!ll 

llere. It was a legacy from t1le feeble days of the Confedera
tion, thirty years before':' The result that the 
people of the United States, in adopting the Constitution of 
1787, had establisbcd "a real government, operating upon per
sons and territory and tbings."· The fonnal judgment of tbe 
Court was simply a peremptory writ of cOlllmand
iug the Judge of the District Court of the United States, for 
the Pennsylvania District, by proper process to enforce obedi
ence to a judgment of that Court in favor of OI111stead and 
otbers against Serjeant and another. '!'be l'Cal defendant was 
the State of Penllsylvallia, wbich, by express legislative Act ill 
ISoI, had 110t only claimed the fund to wbich tbe. controversy 
related, but, relying upon the Eleventh Amendment, expressly 
denied tbe jurisdiction of the Federal Court and the validity of 
its judgment, and required the Governor to resist its execution . 

I 1 Cralleh. 170-

• 5 115. , 

• 

aThe in was a naad or about .&n.soo. put or the or the 
Sloop Adivt. in am as. . by , the Court or Admiralty. 

awardca the eutlre proceeQs to the or '.nIe Committee or 
• • 

by COngreeeuader the, .. this In 
c:~-- .. . 
othea.. This 
nd uatil by the 

, ' . ' 

by 
tola 

the : The (ada ~ .. bl the opluiOll or MlU'A1uall. C. J .. 5 137. See.1«o 
tbo opIaloD of .. . J .. In ~DhaUow v. Doaae'l 3 Dann. aad . ," 

" or the United Staltl, VoL lU, Ch. XXII, pp. 16,. 165. , 
• b JuI~ 100 1). S., 394 : • 

, • 

, 

• 

• 
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The vital question involved was thus in the opinion of 
Cbicf J ltstice Marshall: I . 

co If tbe legislntul'C:5 of tbe sc\'crat States mn)", at annul the 
judgmenL .. of the courts of the United Statcs, amI c!cglroy the rights ac

quired under tllosc judgments. the Constitution itself becomes n solemn 
mockery: and the nation is deprived of the menns of its laws 

b)" the instnmlCmtnlity of itli own tribunal:;, So fatnl a result must be 
deprecated by all; and the people of Pcnn.'i),l\'ouin. not less lhlm the cit
izens of e\'ery otber State, nmst feel a dc.'Cp intetcst in resisting I)rincipk-:; 
so destructive! of tbe Ulliull, and ill averting con.o;cquenccs so fntal to 
tbcmseh·es. .. 

To the argument 
Court replied::! 

011 the Xlth A the 

• 

"The right of II State to assert, as plaintiff, :lIIy interC!tt it 1113)' 

ha\'C in a subject, which fonus the mattl. ... of contro\'enoy betwccn iudi
"idunls, ill oue of the court'S of the United States, is not affected by tbb; 

amendment; nor c:an it be: so construed ali to Ollst the court of it.Ii juris
diction, should such clnhll be suggc5ic:d. The amcndment simply pro· 
vides, tbat no suit s1l1111 be couullem."Cd or aptnst a Slate. 

The State cannot be Dlade G defendant to Ii Ntdt· brought by nn indh'id
u41; but it NDlains tbe duty of Ule COUrt.Ii of the United Stntc~ to dl'Cide 
all brougltt before Ulem by citizens of otle State apinst citizens of 
a different State, where n St4te is 1I0t a defcudGut," 

111 obedieuce to tbe mandate of the Supreme Collrt, tlJe 
District Judge . llis writ. Its execlltion was obstructed 
by an arliled {OIC:e., of State militia, Il.c;scmblcd tinder the 
orders of the Govcmor, ill pursuance of tIle State la\V. The 

• 

Marshall slullmoucd a /JOSSi' £(1IIII'IalllS of two thonsand 
but gave time for reSection. Tbe State authorities gave \Yay~ 

• 

the troops were withdrawn, and tile jof the Court 
was peacefldly enfol'ced. The supremacy of tIle Ullited States 

• • 

. . 

's Crauch. Jl6. 

, 
• 

• 

• • . 5 
• , . 
t' ' 

• • , . 
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,\vas further completely vindicated, notwithstanding great pop
ular sympathy and excitement, by the ~pcedy indictment and 
convictiotl, in the United States Circuit Court, of tbe 
conUllatlding tIle State troo{'s, for unlawful resistance to civil 
process; but the sentence of fine and imprisonmcnt imposed 
upon them was wisely remitted by the President, on tIle 

• 

ground tllat they llad acted under a. mistaken sense of duty. 
Still more important was the case of CORms v. Virghli'n, 

decided 111 1821: I the greatest, perhaps, of those great earlier 
judgments in which tlte national supremacy, witbin the limits 
of the Constitution, was maintained by the judicial power of 
tIle. United Statcs. It directly involved tlte ngbt and power of 
the Supreme Court, in the exercise of its appellate jurisdiction, 
to re\ricw and \.!Ontrol the judgments of State Courts in cases 
arising under tlle Constitution and laws of the United States. 
In ,1for/til v. IllIIllers Lessee,' five years before, tllat power had 
been asserted by the Court, in one of Mr. Jnstice StOf'J's ablest 
opinions, ill a suit between individuals concerning a title whose 
validity depended upon the constnu:tion of a treaty of the 
United States. In Conells v. Vit;fliu"a was brought up by writ 
of error the judgn\ent of a Virgillia Court imposing a trifling 

• 

fine upon the defendants below, for selling lottery tickets, C9n· 
nary to a State law, bnt authorized, as they alleged, by an 
Act of Congress. Through its Attorney-General, tIle State of 

, 

Virginia. strenuously denied the jurisdiction of the Court, upon 
grounds wbose real significance was thus set forth by the 
Chief Justice:= 

\ 

.. The qUe!ltion.'I ted to the court by tbe first two poinl'i made 
at the bar are of great m.agnitude. and may he trul)' said vitally to afFect 

• • 

the Uuion... They exclude the inquiry wheUter tbe Coustitution and laws 
• 

• I Wheaton, lO4- • 6 \Vbealou. 377. 

• 

• 

• 
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of tbe United States have been violated by the judgment wbich the 
plaintiffs in ellor to review; and maintain that. admitting such vio
Ja~ion, it is not in the power of Use go\'emmcnt to apply a corrective. 
They maintain that the nation does not a department capable of 
Icstraining , and by authority of law, any attempts which may 

• 

be made, by a part. against the lcgithnate powers of the whole j and that 
• 

the go\'emmcnt is reduced to the aitenlath"C of submitting to such 
attempts, or of them by iOlte. They maintain Ulat the Consti
tution of the United States ba.'l provided no tribunal for the final con
struction of itself; or of the laws or treaties of the nalion; but that this 
power may be ~xer::iscd in the last by the courto; of every State 
in Ule Union. That the Constitution, laws and tJ'eatics may 88 

many constructions as there nrc States; and that this is not a mischief, 
or, if a miscbief, is irremediable." I 

With overwhelming power of argument tbese propositions 
were S110\\'1 to be inconsistent with tbe Constitution and de
structive of the pttrposes for whicb it was framed. One pas
sage only can be quoted, wbicb sets fortlt witb matc111ess 
clearness and simplicity the relations of the genelal govern
lnent to tlte States . 

• 

.. That the United States form, for many, and for most important 
a single nation, bas not yet been denied. In war, we nrc one 

In IIlllking peace. we are one people. In all commercial , 

tions, we arc one and the same peOple. In mauy other I'CSpects, the 
• 

American pcopll;! arc one; and the government wbich is alonc capable of 
• • 

and managing their in rul these resl"''Ct.~, is the 
go\'Cnlment of the Union. It is their govenlment, mid in tbat cltaractel' 
they ltn\"C no other. America bns chosen to be, ill m311Y I.CSpccts, and 
to many pUI'pOSCS. n nation; mid for all these pUIPOSes her govenlment 
is complete; to aU these obj~'Cts, it is competent. TJlc peoplc llBve de
clared, tbat ill the exercise .of all po\Yersgiven for these objects, it is 

It can, then, in tbese. objects, legitimately control nil 
, - . - -

individuals or governments witbin tbeAmencUi tellitory.The constit"-

• 

• 6 Wheaton, 377 •. 

.. , 

• • ,,, 
• 
• • 

• 
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tion nnd laws of a State, so £.'1r as tbey nre repugnant to tlte Constitu
tion and laws of the United Slates, are absolutel), void. These Slates are 
constituent p.'1rl'l of the United StaleS. They nrc members of one great 
empire for some sovereign, for some subordinate. " I 

In other famous judgments the Court laid down the rule 
in accordance with which should be exercised its great power 
of interpreting the supreme law of tlte land. Thus, in Um'led 
Siaies BallI.: v. Deveatl~t:,:1 it declared,--

.. The duties of this Court, to exercise jurisdiction where it ill COil

ferred, and not to usurp it. wbere it is not confc'fI'cd, are of equal obiiga
tion. The Constitution, therefore, and the law, are to be expollndet1, 
without a leaning the one way or the otber, according to those generID 
principles which usually govern in the coustruction of fcndamelltal or 
other Jmws." , 

In GiblJOllS V. 0.11'«£",:' it said,· ' 

II The enlightened patriol<; who frruned our' Constitution, and the 
pIe w110 adopted it, must be understood, to have employed words in Uleir 
natural sense, nnd to ba\'C illteildcd what 1hey have said. If, from the 
imperfection ()f human langunge. tbern should be serious doubts acspecting 
the extent of auy gi\"en power, it is a weJl settled nde tbat tbe objects 
for which it is givcn, especially when those objects nrc in the 
instrument iL<;clf, should llavc great iufluence in the construction. • • • 

• 
'Ve know of no nde for construing the ~del1t' of such powers, other tllan 
is gh'en by Ule language of the instnllmmt wbich confers tltem. taken in 
connection witb tbl.! for which they wcre confened." 

• 

In Ogue" v. StlIlIlders,' the nile was thus stated t-

.. To say that the intention of the il1.';t'l:Umellt must prevail; thnt this 
IIItcntion IIlllst be collected from its \\'or~; that its words are to be 
uuderstood iu that sense iu which tbey n.re generally used by tltose for 

I 6 Wheaton, 413-'4. 
~ S Crancb. 87. 

• 9 \VbealOll, .ss. 
• II Wheaton, 332. 

-, 
-

-
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whom the instrument was intf!lldcd; that its llro\'isions are nc;tlu:r to be 
into insignificance nor cxtcndoo to objccl<; 110t comprehended in 

• 
tbem, 1I0r contcmplated by ito; fralners; in to repeat what ha.'i been already 
said more at large and is all that can be 1Icccs.,vy." 

I cannot furtl1er enumerate those earlier judgments, or 
dwell upon the successive steps by which the brief and preg~ 
nant clauses of the Constitution were interpreted and devel
oped by the Court. During more tban four-score ycars, in 
many other important judgmcnts, from the decision in lIfor. 
Im,.y v. ,J/adisOII, in 1803, to the Cillilt~se Exclllsiml Casc,' in 
I889~ under widely varying circu111stances, it has steadily main
tained the supremacy of the United States within its appropri
ate sphere. I It was tbe surpassing good fortune of the people 
of tlte United States rather let us sayan eantest of their 
guidance by a benign and superior Power, that during tlie 
formative period of t~leir history, for an entire generation, this 
was mainly the work of the great Chief Justice, whose acttte 
and powerful intellect, whose exalted purity of character, whose 
rare union of unflillctling courage with judicial caution, and 
whose wide and varied experience, at . and abmad, ill tIle 
service of bis State aud of tbe United States, peculiarly fitted 
him for stlch a task. Beacon-light., of the nation's jurispru
dence, illuminati11g witb prophetic radiance the dark waters of 

• 

the distant future, those judgments bave sho11e out, 

• 130 U.S,., 58 •• 
I See. among otben, the Chinese Ibc:luaion Cae, '30 U.S., 6o.t, citing Cobelll 

t'. Virginia, 6 Wheaton, ",13, lind Knox t'. J.et', 12 \\'al1oce, 555; alsQ Bowman t'. 
Cbi~go R'y Co., 125 U. s.. 465 (reviewing mIlD)' ; Philadelphia S,t Co. t'. 

Pcnnsylvania, I:t~ U.S., 3:6; &c.. R', Co. :'. IlIInol., liS tI. S. 551; 
Yic:k \Yo v. Hopkins, /6 .. ls6; Ex JItlrle Yarbrough, 110 U. S.,666: t,. 
Davis, 100 U. S, 263; Ex /Hlrle Virginia, 16., J46; E .• ' parle SleboJd, 16., 392-4 ; 
RailroBd Co. fl. Hudaon, 9S U. S., 465; Tarbtc's 13 Wal1.. 406-7; AblullAn 
v. 21 How., St7; Brown v. MlUytaml. 12 Wb .. 448: GibboD. v. Ogdcll, 9 
Wh., 196-7 :&lel'ullocb l'. ItarylaDd. 4 \Vb., 40$. , 
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and still shinc fer us afar, marking oul its course, wanting it 
of perils on cither 11alld, -thc quicksands of legislativc or cx
ecutive cncroachmcnt, and the daugcrous opposing reefs of 
uncontrolled State sovereignty, wbite witb the breakers of 
:.\uarcby and civil war. 

'1'hc jurisdiction. of the Supreme Court, already distin
guisbed as original and appellate, may be regarded from anot11er 
point of vicw. In that great opinion in Cone/Is v. VrIKlilia, 
Chicf Justicc Marshall poiut<.-d out I that jurisdictiou is given 
to the Courts of tIle Union in two classes of C~lSes. In one 
class, it depends on the character 'Of the parties, whatever t11e 
controversy may be: in the other, upon tlte character of the 
cause, wl10cver may be the par~ics. In thc fonner, a bearing 
is secured to citizen and alien alikc, tlnbiasttd by tIle prejudices 
of locality; whilc to thc proudest State of the Union, and to 
the representatives of friendly forcign States, is afforded a 
tribunal of appropriate dignity. In cases arising undcr the 
latter, for the most part, have come before the Court those 
great controversies affecting the national peace and 11anllo11Y, 
the n~cessity for whose adjustment brought about the C0111-

promises of the Constitution. It is in tlte devclopmellt and 
application of the powers relating to tbese, that the most im
portant and clmracteristic work of the Court lias becn perfonned. 

Few and simple are tbe· express provisions of the Consti
tution upon which tbeir efficiency mainly rests. Tbey are, . 
that the judicial power of tIle United States 511a11 extend t.o 
every case, ill la\v and equity, a,risillg undcr t11C Constitution, 
laws and treaties of the United States; and that tIle Consti
tution alld t11e laws and made in parsttance t1lereof 
"shall be the supreme law of the land and the judges in 
every State sl1all be bound thereby.'" 

, 6 Wheaton, 3711. , u. S. Constitution, Art, VI. 
41 
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From tl1ese, by inevitable consequence, developed and ap
plied by the Court as each case lIas arisen, it follows that 
the j power of the United States, like the legislath'c and 
executive, each within its prescribed limits, operates directly 
upon individuals; that it controls the unauthorized judgments 

, 

of State Courts; and that it nmst declare and treat as void 
any law, State or Fedcra1, not wanalltcd by the Constitution. 

\Vithont thcse powers, the govenuuent of the Union could 
not endure. Lacking , tbe Confederation fell to pieces, a 
barrel without boops, a government only in name. To ns, the 
beneficent consequences of tbp.ir exercise are so familiar t11at 
we do not always realize their transcendent importance, or the 
jealous apprehensions wbicb they at first encountered. But 
such aceeptance of is t11e result of a century of judicial 
decisions: and it illustl'ates OOtb tbe tenor of tbose decisions, 
and the revel'ence for law wl1ich is at once tbe cbaracteristic 
of the American people and tlte indispcns.1.ble condition upon 
w11ich tbeir liberties must be maintained . 

• 

More than seventy years l1ave passed since the Supremc 
Court first vindicated, in Afar/iiI v. Htm/~r and COIt~11S v. Vir
glilln, its power and duty under thc Constitution and'laws of 
tbe United States, to review and control tb'! judgments of State 
courts by which should be denied auy right or privilege claimed 
under tbe autl10rity of the United States. 

No power of the Courtll as been mOl'e jealously opposed: for 
against it were onen anaycd the angry passions and prejudicfs 
aroused by State pride and fostered by loc.1.1 interests. A re
markable illustration of this is found in the controversy, sixty 
years ago, between the State of Georgia and tbe Cherokee 
tribe of Indians,· the details of which belong to the political 

'St:c 
515. 561. 

NaUOD II. 5' 
• 

15; II. 

• 
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history of the country. Still more tbreatening was tlte (-ppo
sition to it growing out of the coutroversies relating to slavery! 
But DO power of the Court has been more fimJ1y maintained, 
or is no\v completely established and acknowledged. 

But while thus maintaining tIle j supremacy of the 
Constitution and laws of the United Statcs, the Court bas with 
equal emphasis upheld the authority of State officers and 
St..'lte courts in their appropriate and independent sphere,' and 
asserted the paramount duty' of both State and Federal courts 
to "co-operate as 11anuonious of a judicial system e.o
extensive witb tbe United States." 

A power so unique, so far-readling, was never before eXD 

ercised by any tribunal. Springing frolll our dual system, of 
which it is at once a cbaracteristic and an essential feature, 
it is a purely judicial, never a political power. Under ci 
stances infinitely various, it has protected the personal rights 
to life, liberty and property whicll are guaranteed by the Con
stitution; while its unifollD and benignant operation has 
proved in the words of Chief Justice Marshall- = • 

.. indispensable to the prcscn'lltion (if the Union, and am-segum/V. of the 
independence and liberty of these States." 

No exercise of tile judicial power has excited among for-

I I'. Booth. 21 Jlowan!, 506. 
• ~ among othtn, Kldd v. .28 U. S. • :H~,ler v. .23 U. S. 6z3; 

Co. r. 97 U. S 2$; Bacher v. Ch~ It. R. Co.. IJ,5 U. S. sa.. i 
S. S. Co. ". noard .. &e.. u8 U" S. <ISS; Coe v. 116 U. S. sa7 ; 

N. O. Gutigbl Co. l'. Llgbt Co., 115 U. s. 650; Barbier v. Connolly, uJ U. S. 
27; StOlle v. llluluippl, 10J U. S. 8f4; v. Ken~k1t 91 U. S. SOl; 
house Cues, If; Wall, 36;, 'P. Wblu# 7 '\f,'.tU, 700; Mayor of New York v. II 

roa ; eae.. 5 flow. S040 
• See Er JlUfe Ko,...., n7 11. S. 'sa i COftn v. III 11, S. 182; Barpa t', 

'07 U. S. 34; Ta,lor v. CAhY., to How. 595-
• Craig v. " l'ctt\rs. ,,~ 

• 

, 

, 
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eign jurists so gre.'\t admiration as tllat by which is treated 
as void and inoperative a law repugnant to tbe Constitution: 
a power habitually exercised by botb State and Federal courts, 
and familiar to Americans. 

Neither the Federal ttor any State constitution in tenus 
grants sucll a power. It results from established legal prin
ciples, whenever the mandate of an inferior conflicts witb that 
of a superior legislative autbority; whether tlte fOfmer be a 
corporate by-law or municipal ordinance transgressing the 
charter, or a legislative enactment in disregard of constitutional 
limitations. III exercising it, tbe Court simply fulfils its judi
cial duty of declaring the supreme law and applying it to 
the case in band. H.ence its limits arc,"' tbat it can tlot be 
invoked until SUCll a ('.ase ltas arisen for judicial dctenl1ina- . 
tiOll; that only in;iuch a. case can it be exercised; and dlat 
in stich case, accurately speaking, the CO\1'lt deternlines only 
the rights of tbe parties tllercto. 

It is therefore essentially a. laweinterpreting, not a law
making power. It secures obedience to tbe mandates of tile 
Constitution by substituting for the discussion Qf pending 
measures of legislation t)r abstract tbeories of go\'emJllent~ 

and for dangerous conflicts between officers of State or aspi
rants for power, the deliberate adjudication of concretE rights 
by au impartial tribunal, invoked not at tbe will of the judge 
but at the demand of tile parties concerned . 
• 

Recent English writers of high repute 11ave remarked,1 
and witlt truth, tbat this feature of our system was not Dovel 
nor original with tbe framers of tlle Federal Constitution. 
Suell a. power llad been asserted by State courts before 1787.' 

I Bry~, The Americ: ... Commonweallb, Vol. I, p. 250; Dic:cy, t.aw of Ute Cou
. "UlQtion, po IS I. 

'T.c:'Vet.t v. Weedon, c1tcldcd ill 11K \)' the Supctior Court of R.hode It.1lU\d, 

• 
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It was so clearly recognized, in principle, in tIle debates of 
the Fed!:ral Convention, that it was one ground of their saga
cious rejection of the proposal S to confer upon the judic~ary, 
jointly with the executive, the power of negativing legislative 
Acl'i. But ill this, as in other lcspects, dlat wbiclt justifies 
Mr. Gladstonc's well·known eulogy of the American Constitu
tion as "tIle most wonderful work ever struck off' at a given 
time by the brain and purpose of man," is not that its framers 
inv.!uted new nlethods of t, or attempted to impose 

• 

Utopian theories upon a reluctant people, but that in con-
structing a new Federal system, beyond all precedents, tl1ey 
made usc, with unexampled skitl, of existing institutions, in
herited traditions and modes of thought sanctioned by estab
lished taws, so adapting these to tlte new exigencies that tIle 
new ordcr should 110t abntptly break witlt the old, but should 
be it! truth its ltigbest development and ricbest fnlit. 

I,! the great of Afarlmry v. Afadisoll, already mell-
tioned, tbe Court first formally the power last men-

ia diN in Cooley'. Constitutionul Limitations, p. IGo, Nol.c 3, al the earliest de
cision of this kind. A similar by tbe Supreme Court of New Jersey, in 
1780, is mentioned by Prof. II. W. Rogcra in hili Introduction (p. JO) to the l.ec· 

on the ConslitutionDt Hlttory of tile Ullited States, cll:lh'ered at till: Ullivenity 
of Michlgnn in 

• See Luther objecti(.lnl to the ., doubt" negaUve" it would gh·e to 
Ule judges; EllIot'lS DebQle8, Vol. V, lip. 346-7; also, Boncron'. Uilltory of U. S. 
Constitution, Vol. II, pp. 195-6. Tile proposition to the judges with the 
ex«uth'e lUI a roundl to l'C\ise ~ ~rt 0" IlIllldolpb'. originAl piau. It 
was IItlpport.ccl by llD,ullOn, EIIS'A'qrth, ADd James WUlIOn, by wbow it 

; see Debaldl, Vol. V~ pp. 128. lSI, ISS. 16.1~\ 344"'9-
Tile of the courts. under A written to pOlS upon themldity 
of Acts, WItS dlltinetly reeoglliml in the Federal CODVClIliou, by Gerry, 
Luther Itlllrtto, Alum, and Madison Debates, Vol. V, pp. ISf, 
346-7, 355--6); also in the Virgil1l:a Convention, by Patriek H,.nry, "'an1uall And 
Grayaon (16 .. Vol. IU, pp. ~ 5Sl. 567). by IlAmUtou in The Federalist, 
No. LXXVIIL 

• 
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tioned, upon grounds r- 'r-:idly and impregnably set forth that 
• 

it has never been qUI ... 1 led. Since then it has been exer-
cised in more than t\VI) bundted cases; ill twenty of which 
Acts of Congless, in the remainder many legislative aud 

• 

municipal enactmellts in thirty-fouf of the States, were held 
void as repugnant to the Constitution or laws of tll.. United 
States.' \Vith far greater frequency this power lias been ill
voked in vain: 2 fOf the Dlaxim of tbe Court, {rom the first, 
bas been that it should never "on sligbt . or vague 
conjecture" pronounce au Act of the Legislature ,'oid, DOl' 

unless upon "a clear and strong conviction of its incompati
bility with tlle Constitution." a But when we consider tbe 
amazing growth of the nation, iu numbers, in wealth, aud in 
territory, which these cases reveal, still more the pbases '.:l{ its 
history and the variety and vast importance of the controver
sies to which they relate, how impressive an illustration do 
they afford of the enlarging scope and influence of tbe powers 
exercised. by tbe Court since its organization, and its relations 

• 

to tbe jurisprudence of the country I For tIley exemplify not 
only its power to determine tbe validity of a State law or 
constitutional provision, as well as' its power to review tbe 
judgments of State courts, often concurrently exercised, but 
also the by it of both classes of restrictions upon 
tbe States, as well tbose expressly declared in tbe Consti-
tution as those the powers granted 
to Congress. . 

Take, for one example, that vital and e\'cr-enlarging tiues-

I For a lilt of these cutJ, lee Appendix (po ccuxv). to Vol. 13' of U. S. 
Report& . 

I See laIr. Justice remark" in the Tmlle-Mark CIIlIC!S, 100 U. S. ~. 
• Pletcher r'. Peck, 6 Craac:b, 128; Dartmouth CoUegc v. Woodward, 4 Wheaton, 

625; Trade-Mark 100 U. S. 96- . 

• 

• 
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tion of the powcr of Congrcss to regulate commerce witb foreign 

Italions amI hetween the se"eral States. In tIle case of Gib
btllls v. ql{dt'II,' in 1824, the Court reversed n judgment of the 

New York Court of Errors, upholding a law of that State 

which was held to conflict with this power as exc'rdsed by 

Congress. In that case, in one of Chief-Justice Marshall's 

1110st celehrated opinions, the Court first expounded tl1at brief 

"commerce clause," which embodies one of the great compro

mises of the Constitution i setting forth with extraordinary 

c1eanlcss and force not only its scope amI meaning, but the 

relations between the States and the general go"enllnet~t, and 

the rule by wltich the Constitution should be interpreted. 

Upou that foundation rest hundreds of later judgments, suc

cessively determining the questions, ever uew, presented by 

the vast commercial development of the country, especially 

of the commerce hetween the States, by methods of com· 

munica.tion 110t yet imagined a bundred years ago. Fifty

oue; of these judgments declared void enactments ill nine

teen States, as regulations of commerce. Far down ill tbat 

list is tlle Pt1IsacQ/a 1i:/cgraPk Casc,2 citing and still furtber 

developing tbe principles announced in GiblHms v. Ogdm, 
fifty-three years before. In tltis case was held exempt from 

State control au instntmentality of commerce uuknown even 

to Science in the days of 'Marshall: but wbose slender wires, 

girdling the continent, now closely bind this allcicut Empire 

State and her Atlantic sisters to those new empires of the 

Pacific coast, and those froUl whose mountaiu tops flashed Ollt 

but yesterday the spl~>udor of the twin coustellations newly

emblazon(.-d UpOll the azure symbol of tlte Union wltich 

embraces them all. "Tbe powers of Congress," said the Court, 

I 9 Wheaton. I. 

I Pen"cola Telegraph Co. v. Western Union Telc.·graph Co., 96 u. s. " 9-
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in that case, "are not confined to· the instrumentalities of 
commerce known or in use when tbe COllstitution was adopted, 
but keep pace with the progress of the country." In the exer
cise of its powers, the Court lIas kept pace with botll,· wlletbcr 
in the great and novel questions of public welf.'lTC 
and State cOlltrol growing out of the ellomlOUS development of 
tbe steam railway, another of tbos~ new Titans in tbe service 
of moden! civilization,· or ill construing tlte laws which govem 
the vast commerce upon onr inlnlld seas. 

Reluctantly passing over many other important examples 
. under. these beads, I canllot oUlit one which strikingly illns
. trates the development of the Constitution, nnd the deliberate 
b~t hold and timely steps by which tbe extent of the judicial 
power of tIle United States has been detenuiuc:d. T!:nt power 
is declared by the Constitution to extend U to all cases of 

and maritime jurisdiction." Cbief Justice Marsllall 
beld, in 1828,1 that t11is was a class of cases distinct from 
those U under the COllstitution and laws of the United 
States;" t11at cases in admiralty do 11ot, ill fact, arise lluder 
that Constitution or those laws, but are as old as navigation 
itself; and that the law, and maritime, as it has 
existed for ages, is applied by our courts to these cases as 
tIley arise. But it was applied, at first, ill accordance witll 
the nile adopted frOID the English courts, makillg tide-water 
the test and of navigation, and consequently tllC boun
dary of adUliralty jurisdictioll. Such was tlte fact in. England, 
and practically tbe fact in the Ullited States, when tlle Coll
stittltion was ratified. But the hardy pioneers of the great , 

I among olbert, IlnDn v. 9-t U. S. 113; Chicago, &e.. R. R. Co 
v. lown, 16., ISS; Rnl1rood Commiuioll 116 U. S. 3CY1; Wabasb, &t'... R. 
Co. t'. Illinois, 118 n. S. 557. 

I American IU5IlnutCC Co. v. ~'Dter. I Peters, 545-6. 
• • 

" • • 

• 
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West were swarming over its mountain barriers, con
quering the wilderness, driving out the savage, and soon float
ing their peltry-laden flat-boats down its great rivers to the 
Gulf. The energy of another generation converted tbose 
national waterways into the busy avenues of a fast-developing 
commerce, conducted by the power of steam upon 
thousands of miles of inland waters. From tIle vast territory 
bordering upon these, new States were successively carved. 
whose inllarmonio~ls laws, administered by separate tribunalS, 
began to fetter that COIIIDlerce iu its growth. For a time t1le 
English rule was adltered" to; but more and more tIle need 
was felt for the unifol'Dl and settled rules of ad11liralty juris-
diction. In the of Tile Gellesce Clli4,a in ISSI, the ques
tion again arose; tIle grounds and reason of that rule were 
It examined by Chief jusua: 'l'un~y, their !!!suffi€!iency demon
strated in a masterly judgment, and the exclusive admiralty 
jurisdiction of tIle United States over all inland waters in f.'\ct 

was establisl1oo, and bas ever since been main-
tained.-

, 

But the Constitution was also ordained Uto establish jus-
tice." Conspicuous the evils it was designed to remedy 
were those fronl laws by various States inter-
fering with coutracts. These were dwelt upon by Hamilton iu 
Tile Federalist,a as a cause not only of injury to individuals but 

• 
of hostility between the States; aud long ~fterwards meutioned 
by t among "tbe defects, the deiOnuities, the diseases, 

I 1:1 Howard. MJ. 
, " 

'In Tile Hille fl.· .. Wallace, 562, ClfIirmlllg The Cider, ill 1866, 
a very oc:c:ount is given by Kr. Justice Killer of tile COUIIC of the 

on tbl, Doth tbeec \\"Crt: in The Eagle, 8 Wol· 
, 

lace, IS, ,In 1868, lincc ""llen the question bas seldom arisen. 
, 

IThe Federalist. No. VIL 
• S. Introduction, &:c., awol'. Debates, VoL v. po 120. 

• 
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for which the Convention were to provide a remedy," and 
described by Marshall' tlS-

.. a miscbief so gi\!At. so as not only tc imp:lir commercial in
tercourse. Rnd tbreateu tbe existen~ of cu:dit, but to sap tbe !l10rnls of 
the people Bud destroy tbe smnctit)' of privAte raith." 

Hence the ~ lestriCtiou 2 
,II No State shall pass auy 

law ltnpairiug tlle obligation of contracts." This provision tbe 
Court has enforced ill some of its most famous judgments. 
Fifty-seveu sncll bavc been rendered, dcclariut; void 

• 

enactments in twenty-two States: the earliest in F/~/dleJ' v. 
Peck,~ in ISIO; the most. ill 1819, ·tllC~ Dar/lllollin Co/
lege Cose,· in which tIle cha.rter of an eleemosynary corpora
tion was upheld as a contract iuvioiable by subsequent State 
leg::!:!ti~!!. Thl! doctrines of this case, in the words of Chief 
Justice Waite, sixty years later 6 

.. ba\'e so embedded in tbe jurispnldcmce of tbe United States 
tlS to muJce tbem to utI intents nnd purposes ~ p:1rt of tbe Constitu
tion itself." 

Many later judgment' bave eniorced these doctrines; not 
more by upbolding against State legislatiQu tbe sanctity of a 

• 

contract once clearly established, t1lan by tIle right 
and duty of eacb State, in harmony with the Constitution, to 
control its internal affairs and to care for the health, the 
morals, tIle education and the order of its people. 

Differing in subject but akin in spirit aud principle, have 

'In Ogden ZI. Saululere, 12 Wheaton, 3SSo 
t U.' S. Art. J, Sec. 10-

'6 CUQcb. 87. 
'4 \Vbum, 518. 
t Stoue p. ldisatuipp, '01 11. S. 8." 
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been the j Worcester v. Georgia,' in 1832, to 
llm"ted Stales v. K. ,in 188S, and The Chodaw Na/llm 
v. Tile UllI"ted Slales,' in 1886, in wbich the Court has earu
estly the power and duty of the United States to 
protect the Indian tribes, helpless and dependent wards of tile 
Natiol1, against violeuce frolll local ill-feeling or oppressioll by 
State power. 

\Vidcly ditTeril1g from both as to subjcct and parties, but 
still fulfilling that great purpose U to establish justice," bave 
been its as between St."ltes of tbe 
Union, the location of t1leir boundaries. Coutroversies of that 
nature were pending between eleven Statess ""bell the COllsti
tUtiOll was framed. Sevcn such suits, in whicb States of tile 

• 
Union were plaintiff' and defendant,· have been determined by 
the Supreme Court, aside frolll tbe settlcment of such disputes 
hy cvmp=.ct ~t\\'eeu tile States, assented to by Congress,' and 
from tbeir deternlinatioll ill suits between individuais.;: Upon 
leave granted at its ternl, tbe State of Virginia fik-d 
in that COllrt, but the other day, its bill ill equity against 
the State of TeU11cssec, for a decree cstablislliug tile boundary 
between tl1CUl; tlle of Wl1icb plainly disclose the 
beueficent cha.racter of the jurisdiction in.voked, and its alter-

, " SIS. See also P~l1owa I'. 19 How., 366; The Kausa. In· 
S W.IL, 737; Ilae N~ York IudfAul, III. 761. 

'119 V. s.. ., .m.mlug u8 U. 5., 375. 
• Per J .. in Illaud v. " __ ",bUletts, 12 Pde,.. 7240 This Itamed 

opinloD dbeuaes this lU1.lJttCt very runy • hllrt1>rical point or view. 
all well III th~ qQHtloa or JurbclicUoo fn\'Olved. -

• The to are. New Jene1 v. New York. 3 Peters, 461. s PeL, a8.c, 
6 Pet., 32) i lUI. 1'. " Howard, 59'; MiMouri fl. Iowa. 7 
How., PJowida 1'. 17 How., 478; Atablmll P. 23 Bow., 50$ i 
Viqpuia 1'. West VlrglDIa. II 39; )lbIolUI fl. II WaU. 

I See Hz Jtlrll eo.. 108 U. 8, 401. 410. 

'AI ba v. ADtbOD)" S. 314. lODes 0. q HOftnI. 41, 

• 

-
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native of violence and bloodshed. Unexampled, indeed, in the 
history of jurisprudence, are such suits, between such parties, 
before such a tribunal. 

Two of the three gleat of the Constitution 
were made \Vitli slavery; au institution then believed to be 
slowly dying, aJld wbt)se evils l1ave seldom been depicted in 
words more powerful or more propbetic than tl10se of George 
Mason, of Virginia, in the Federal COllvention of 1787.1 No 
man could then foresee the industrial revolution destined to 
give it new life, the consequent increase of its power, its 
ceaseless for extension, tIle legislative compromises 
successively made iu vain, or the fierce political controversies 
growing more and more dangerous tbrough two generatiot1s. , 
The Kansas·.~ebmska Act of 1854, repealing the so-called 

of 1820 ane 1850, re-lit the smoldering fires, 
and hastened that conftict, long postponed, but some day lnw 

evitable under eteruai jaw:;. Th€ dcd:::cn by the Snpreme 
Court, in tbe Dred Stolt Case," of questions iucapable, uuder 
such circumstances, of judicial settlement, added fuel to the 
Same. At the dreadful of four years of civil \Var, that 

of the nation was forever vindicated. wldeh the 
Court, through Marslmll, had demonstrated, and through 
Taney ho~ nlaintained. By their OWIl appeal to· t1le 

110 the debate the at .. e trade. August 22. 1787. "This iDrelllA 
• 

traffic," said .. orfginated 10 the avarice of British merc:bantl. • • • 
dlscourag~ aria IUld The poor despise when perronned by 

They the or wWteI, wbo eorieh aud strengthen 
a They produce the 1D0IIt effect 011 Em) 
of fa bom a petty t,rllDL They brbag the Judgment of on A (.'01'U-

• 

try. As aations be or pnulsbed fa the world they mUlt be 
in this. By an inevitable of and eKecll, Providence puuiabes aa-

.tional sinl by national ca1amitiew." Elliott'. Debates. Vol. v. p. 4s& 
I Scott :I. Saudrurd, '9 Howard. 393-

• 

• 

, 

• • • • 
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advocates of secession and the defenders of slavery bad 
brougbt about the destnlction of both. I 

Peace was restored, and the people of tbe United States 
inscribed in their fundamental law new guarantees of llt1iver
sal liberty, of citizensl1ip, and of the equal protection of the 
laws. New and grave problems arose, 110t all yet solved, 
and capable of solution only by a people whose reverence for 
law shall peacefully secure to every citizen the rights which 
neither force 110r fraud can pennallellt1y deny. 

\Vitlt the new order and the new legislatio~~, State and 
National, which that demanded, new questions 11ave arisen for 
judicial determination. In many important judgments, includiug 
some already mentioned, the Court has further expounded as 
well t1le constitutional rights of the citizen as the enlarged 
l>owers and duties of tbe general government and its relations 
to the political commimities wbose people establisl1ed, a bnndred 
years ago, U an indestructible Union composed of indestructible 
State:;."! 'rh~ limits of an occasion like this forbid even a 
Stulll11ary of tllose judgments: but tl1eir nature and importance 
may be impressively illustrated by a glance at the subjects to 
which some of tbem relate. 

By means of that great writ of habeas corpus, the Court 
-

bas 1l1aintained, as against executive power :!octing tbrongb a 
military the right of the citizen to trial by jury.a 
Re-aftirming the cardinal principles of political1iberty and per
sonal security for which O\1r forefathers contended against ar
bitrarypower, it has prohibited' unreasonable searches or 

I &e the remarb or Bradley. J.. in Kuox v. I.ect 12 WaUaCf', 555. 
• .... White, 7 WoUacet 725. 
• E~ jHtrle 4 Wallace. 2-

• Boyd v. United States, 116 U. S. 616, 625: cltbsg '(,ord Camden'a judgmeat la 
Entia If. 19 Howell'. st. Tr .. 1(129. 

• 
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seizul'Cs, and the compulsory prJdllction by the citizen of evi-
• 

deuce tending to criminate llil11self. It bas annulled, as ('.1.' 

post jado and as within tbe' constitutional inhibition against 
bills of att.'linder, new test oaths and penalties i by Con
gress and by tIle States" It liaS protected the citizen against 
unlawful imprisonment under color of the legislative power of 
Congress, wllile maintaining unimpaired its privileged freooom 
of debate.:! As against Congress and the St.'ltcs alike, it has 
forbidden the taxing power of either to impede the exercise 
by the other of its appropriate functions of govenmlent.3 It 
has enforced, as against State laws and constitutions, tlie obli
gation of lawful contracts,· wbite declaring utterly void those 
intended to aid the Rebellion,1I and refusing to recognize, as con
tracts, improvident grants by State legislatures of privileges in
cOl1sistent with the rightful authority of the State or its duty to 
its people.1I It has :lpplied the doctrines of tbat great judgment 
in Gibbous v. Ogdcll to tbe new methods and more powerful in
strumeutaiities of modern commerce, expounding and enforcing 

• 

I E.~ parle- Garland, 4 Wallacc:, 333; CummiUgI v. Missouri, 111., 277; Pierce v. 
Cal'lkaddon, .6 Wallace, 2,34. 

I v. Thompson, 10J U. S., .68. 
• As to the of COUg.UI, sec Buffington, Colledor &c:.. t'. DAY, II Willi .. 

I JJ; United States r'. Ball. & O. R. R .• 17 Walt, 3'2. As to tbe tulug powcr of 
tbe States, Sf:e the and esbcUlItivc opinion of laIr. JUlItice Gmy in Van 
B.ockliu ". State of Tenneaee, 117 U. s., lSI, reviewing lIIallY prior decillions; 
also McCulloc:h t'. l\laryland. .. Wbeaton, J16; Osborn t.. Dank of United States, 

• 

9 Wb., 738; Weston :'. Charleston, :'I retell. 449; Bank of Commerce fl. New York, 
:e Black. 620; Van Allen tf. The 3 Wall., 563. 

• t'. Nicbol, 8 Wall., 44; Home of the v. Rowar, 16. 4.;0; 
Poindexter v. 114 U. S., 270; Royall r'. Virglula, 116 U. 8., 572; New 
Orlnna Gas Co. v. Louisitlna Light Co., 115 U. S, 6so. 

t Coppell ;1. 111111, 7 Watt, 542 ; v. \Vblte. 1 Wall .. 'JOO i fl. Wood· 
rufF, IS Wall.. 439; 'taylor v. TbomIB, 22 WaU., 479 i Radich fl. liutchEus, 95 
U. 5., 210. 

.. ~ • FertUizing Co. v. Hyde Park, 97 IT. 8., 6$9 i Stone 1'. l\lillliHippl, 101 U. s.. , 
, 

8r4; Butchers' Union, &c. Ct). v. C.'clcent City. &c. CtI., UI U. 5.,746. 
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the new legislation made necessary by its enorlllOUS growth: I 
and llas defined the powers which the States may lawfully ex
ercise for the control and regulation of private property so 
used, or a business so carried 011 , as tbat the public interest 
is affected thereby.' Interpreting the recent amendments to 
the Constitution in the light of tile wrongs tlley were de
signed to remedy,:! it has s11ielded citizen and alien alike, of 
every race and color, against unequal laws and oppressive or
dinances it but while upholding the power of Congress to en
force them by 'C conective legislation," lIas denied its right to 
supersede the legislatures of the St.'ltcs.& Strongly asserting 
the rigl1t of the United States, by means bot11 of the legis
lative and of the judicial power, to guard t11e purity of na
tional elections: and to protect the officers and agents of the 
nation ill the disc11arge of every duty, and steadily upholding 
the supremacy of the general government, witbin its spbere, 
over all persons and territory and thirigs throughout the Union,T 
it has not less firmly maintained the power aud duty \if c:lch 

I See the fonowlag among other eases: Cby L\\Qg fl. Freeman, 92 tT. 5.. 275; 
Co. 1'. lOS U. S., 460; People v. Compagnie Generale, 107 U. S , 

59; WalUng ". Micbigau. 1.6 U. 8., 416; I'ic:kanl t'. PuUman Southern Car Co., 
117 U. s.. 3'; &c. it. R. Co. 11. uS U. s., 557; Rattclmall v. 
\Vatem Union Co., 117 U. s., ~ .. ; Lcloup v. Port of MobUe, lb., 
640; Aabcr :to TUM. I:ZS U. s., 129-

I "Iu,,"' fl. minoi!!, 94 U. S •• 13; Cbicag.,. &t, R. Co. ". lo\\,a. 16., ISS; Slone 
v. Itarmers' Loan & Trust Co. (" Commwion CalleS "), 116 O. S. 307-356. 

'Slllugbler.houllC Cnsn, 16 Wall, S6; tI. \Vest Virginia, 100 U. S. 303; 

Ci\it Rights 1(1) U. S. 30 ' 
.Straudel' If, West Virginia, lOCI U. S. 303; E.'r, parle Virginia, 100 e. s. ll9; 

Neal If. Dclaware. 103 U •. SO 370; Viele. Wo fl. nopkins. uS U. S. 356. 
'Unitetl Stlltes l'. 92 U. S. '14; United States v. Cruile.sba"k, 92 U. S. 

S4:z; CMl Rights 101) U. S. J; 13-

I Ex /Jarle , 100 U. S. 371; E.~ J14rlt 100 U. S. 399; Ex /Jarle 
Vorbrougb, 110 U. S. 6~1. 

f Ex parle Siebold. 100 U. S. 386. 393-40 

• 
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State. within its proper sphere, to legislate (or tIle welfare of 
its people. In its own terse phmse, tbe Court U has held with 
a. steady and an even hand the balance between Federal and • 
State power. n I 

From this imperfect sketch may be gathered how vast are 
tbe powers in the exercise of which the Conrt has expounded 
and has enforced tbose principles of constitutioo.al liberty upon 
wbicb securely rest the political and personal rights of the 
people of tbe United St.1.tes, whether regarded as individuals, 
or as citizens of tlte United States, or as citi?.ens of the sev
eral States. To no other tribunal have SUell powers ever been 
confided; for the political of which it fonus a par\. is 
without example ill the past. But when the history of tbe 
Court sl1all be written, to these unique functions must be 
added tl105e wbich it lIas also constantly ful611ed in detennin
ing the jmport."ll1t and far numerous questions of prhfate 

• 

right and duty wltich bave come before it. Exercising in the 

the courts of tbe Union, I which depends solely upon t1le cllar
acter of the parties, whatever nlay be the subject of COlltt'Ooo 

versy, and that which· as in admiralty, bankrupt and patent 
causes relates to controversies of exclusively federal cogniz
ance, there' is no department of jurispntdencc which the intel~ 
lectual IK)\Vcr, the leamiug, tl1C dignity and the purity of 

, 

Marsball and Story and their associates and successors have 
not enriched and adorned. 

But while the judicial powers thus exercised were granted 
and are. defined in the Constitution, the true power of the 
Court bas resided and ever dwell in the sincere respect 
aud unbought confidence of the people of the United States. 

• • 

, Slnugbt ...... house ,6 WillI. S,. 
t Cohena II. Virginia. 6 WbeatoD f 378-

• 
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U The people, u 5.'lid the great Chief Justice, in perhaps the 
greatest of his jndglllcnts.I

--

to The p''Oplc made the Constitution, and the people can unmake it. 
It is the creature of their \Viii, and Jh'CS only by their wiil. But tbis 
supreme and power to make and to unmake only in 
the whole body of the people, not in uny subdivision or them." 

However exalted, therefore, tile admiration justly due to 
the unique character and importatlcc of its lal)l')fs and to the 
extent ana value of its contributions to jurisprudence, the 
highest eulogy of the Court is found in the respect ;tUlI con
fidence with whiclt its judgments bave been received and 
obeyed. Not always unanimous, 110t in every case compelling 
immediate or universal asscnt to the :L'ljsigncd for them, 
and 011 more than one occasion reconsidered by the 
Court itself, its decisions Jla\'e l1cvertltcless been attCpted as 
the final and autlloritativc exposition of tlte fundamcnt.'ll law, 
by a pcopic conscious that with tilcmscives stiii rest the form 
and destiny of their free institution:;, ancl that upon their own 

. - I 

reverencc for the s.'ulctions of law t~le safety and endurance of 
those institutions depend. 

'rile century no\V ended bad but half whcn De 
Tocqueville wrote: It 

II A more imposing judicial power WAS never by any 
people. "hc Supreme Court is Iltnccd :It the bead of all known mbu
n:d5, both by the nature of it.", rights, and the class of ju.sticinblc parties 
which it controls." 

Revietving, at tl1e century's close, the exercise of those pow
erS, ,ritlt wllnt patriotic pride, with what rcve..rent thankfulness 
to the Supreme Ruler of nations, luay we not justly regard, in 

I Cob~na v. Virginia. 6 Wheaton, 3119-
I In America 187S), Vol. I, p. '4& 

42 
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either view of its jurisdictio~, this most aUg11st of human tribu
nals! In one aspect we: contemplate the vast confiicting inter
ests, of public and private concern, whose adjustment bas been 

demanded by the growth and of a 
gn~at people, and the still graver controversies .. ~~long power
ful States, such as elsewhere drain the life blood and make 
desolate tbe bomes of nations; alike u11y det~nJlincd by 
tbose . pronounced by illustriotts men, tile records 
of wbich arc morc glorious than tile blazonry of battl'! flags, 
since upon tbelu a.rc inscribed tbe bloodless victories of peace, 
nobler than all tlte trin~plls of war. In the otiter, tbe ima-
gination pictnres that ve spectacle, the nnl)roken pro-
cession, all years, of the suitors who have 
came before its bar not suppliants, of every class 
and race and rank, the citizen, the alien and the 
representative of tlte prondest State, for whose equal 
tion that subiiillC ptt!]VlSC: U to establish justice," is declared. 

Suell are the judicial powers in whose pun: und !.~ithrul 

exercise is reficctcd and fulfilled, so far as mortal man may 
fulfil the perfect ordinances of Heaven" ·t,11at divine and eter
nal law "wltose seat is the bosom of God, whose voice is the 
harmony of the world." 

Mr. Semules, of Louisiana. \Vas then introduced. 

ADDRNSS OF '1'HOllAS J. SEMMES, SSQ •. 

Mr. Presti/ell!: 
During the of its existence seven exclu-

sive of the incumbent, filled the office of Chief Justice 
of the S'lpreme Court of the United States Jay, Rutledge, 

• 

Ellswortl1, Marshall, Taney, Cbase and Waite. . , 
• • . . 

Most of were appointed in the of life, Taney, 

• 

• 
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at 59, was the oldest; Jay resigned when be was but SO 
years of age. 

Marshall and Taney . ~ in the Court for sixty-three 
from 1801 to July, 1835, and Taney from 

1836 to 1864. Marshall was appointed by John Adams about 
a month before the inauguration of President Jefferson; it 

, was said tbat his appoin.tment was due to his defense in 
Congress of the in the case of JOll11than Rob
bins, who claimed to be an American citizen, and who Imd 
been delivered UPt by omer of the President, to tlle Britisb 
Government as a deserter, and was l1anged at tbe yard-arm 
of a British man-of-war. 

Taney was appointed by Andrew Jackson sllortly before 
the accession of Mr. Van Buren, and it is ~'lid he was ap
pointed, because of his aid to Gen. Jackson on tbe b.'lllk 
qucstlon, and especially as a reward for the act of removing 
the public deposits. , 

Marshall was a legacy left by the defeated Federalists 
to the victorious Republicans of tbat day; Taney, with tbe 
address that he had prepari:d for the President, was a legacy 
left by Gen. Jackson to the people of tbe United States. 

Taney had ~n llominated by Gen. Jacksoll as all Asso
date Justice of the Supreme Court, while Marsllall was Chief 
Justice; tbe Senate, under t1le domination of party spirit, 
indefinitely postponed the nomination, altbough we know 

• 

from a letter addressed to Benja111iu Watkins Leigh, then a 
Senator from Virginia, that Marshall desired the appointment 
of Taney to be confimled. 

Tltese two men wel'c oonl, Marsl1all on aue side of the 
Potomac, in the year 1755, in Fauquier Coullty, Va., and 
Taney on the other side of the Potomac, in tlle year 1777, 
in Calvert ,County, Mel. Marshall was a of the 

• 
, 
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Protestant Episcopal Church. Taney was a devout Roman 
Catholic. 

1 was assailed by the Republicans of his day 
because of decisions in the case of Afa,./J,II,' v. 1I1adiso1l and 
on the trial of Aaron Burr. Taney met the same (ate from 
the Republicans of bis day, because of his decisions in the 
case of Dred Scott and in the Merryman kabeas corplls casco 

The criticism of Mr. Jefferson on the opinion of Marshall 
in the case of 1I1a,.61117 v. ,Jfadisoll is 110t altogether un· 

founded. The Chief Justice baying reacbed tbe conclusion 
that the Supreme Cuurt had 110 power to issue a writ of 
mandamus to the Secretary of State, it being an exercise of 
original jurisdiction 110t wal'l"alltcd by the Constitution, could 
b~\\'e, and perhaps should 113ve, abstained entering upon 
the discussion of other questions not necessary to be decided; 
it is this discussion whicb Mr. J sarcastically called 
an obiter dissertation.. , 

However tllat may be, Marsball ';'ldicated tbe opinion 
entertained of him by the Federalists of tbat day, when he 
held that au act of Congress repugnant to tbe Constitntion 
is not law, and that it is the province and duty of tbe Judi
cial Department to say what the law is, and that the Consti
httion is to be considered in courts as the paramount law, 
and that any other principle would subvert the foundation of 
all written. constitutions, and would give to the legislature a 
practical and real omnipotence, while tbe Constitution pm .. 
fessed to· !'estrict their powers within nall'OW limits. Before 
this decision was made, there had hesitancy and halting 
among judges AS to the power of the Court to declare an act 
of Congress void, because of its repugnancy to the Constitu
tion. This decision invested tlte Supreme Court with, or 
rather secnred to it, a power which no court ever before pos-
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sessed, amI the possession of such power lias elicited fr0111 a 
distinguished foreigner tbe TClUark, that the Court is 110t only 
a most interesting bnt a virtually unique creation of the 
founders of the Coustitution. Ever since the decision ren
dered in the case of Afa,./JIII)' v. Afadisoll, except during a 
paroxysm of pasSiOll, the eyes of the nation 1la\'e been fixed 
on the Court as tbe guardian of the national Constitution and 
tbe barmonious regulator of interstate relations. Tile Romans 
regarded their Prretor "as the lhing voice of the civil law;" 
the Supreme Court is in fact the living voice of the Consti
tution; tltat is to say, it voices the will of the people as ex
pressed in the Constitution. 

The Court is tbe conscience of tbe people, who, to re
strain themselves from hasty and unjust action, 11ave placed 
their representatives uuder the restrictions of paramouut law. 
It is tile spirit and tone of tile people in their best moments. 
It is the guarantee of the minority against the vehement itn· 
pulses of th~ lUajority. 

The Court also exercises a \'cto power 011 State actio11 
more potent than that proposed in the coll\'ention, although 
much less distasteful. 

The veto power of the Supreme Court is constantly ex
erted, not, it is true, to annul State laws, but to declare ill 
more eupltetuistic language t11at a State statute is no law, 
because it is repugnant to the Constitution. 

Jefferson hated Marshall, who reciprocated his dislike. 
During tile trial of Btlrr~ Marshall did not besitate to 

issue a subpama dtlces Ir.tum to t1le President, requiring him 
to appear in court and produce a certain letter of Gellcral 
~illtillS()n . 

The dete! mination of Marshall to decide Burr's case ac
cording to law, unawed by public clatuor or by the den unci-

• 

• 

• 
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ations of those in power, is manifested in that part of his 
opinion where he says: "That tbis Conrt does not usurp 
power is most true. That tbis Court doc5 not shirk froUl its 
duty is 110 less true. No nlan, might he let the bitter cup 
pass from 11im without reproach, would drain it to tIle bot
tom. But if he bas no choice in tIle case, if tbere is 110 

altenmtive presented to him but a dere1iction of duty or tlte 
opprobrium of those who are denominated 'tlte world,' be 
merits the contempt as well as tbe indignation of 1ds coun-
try who can hesitate which to " 

Marshall's sturdy conduct as a member of the comtllis
sion to France in 1797 gave .origin to tbe celebrated dinller 
toast, "Millions for defense, but not a cent for tribute." 

Pickering, wbose pen was usually dipped in gall, said: 
"Of tbe tllree envoys to France, tIle conduct of Marshall bas 
been entirely satisfactory, and ought to be marked by the 
most decided approbation of tile public. " 

And Patrick Henry, his political opponent, alluding to 
the bearing of Marshall, as one of the envoys to France, 
says: "His temper and disposition were always pleasant, his 
talents and integrity unquestioned. I love him because he 
felt and acted as a republican, as an " 

Chief Justice Marshall, when appointed, bad reached the 
age of 45. William \\Tirt thus describes : 

The Chief Justice of the United Stntes is in his tllll, Ineagre, 
emaciated; bis tnllsetes so relaxed I1S 110t only to disqualify him appa
rently for auy vigorous exertion of body, but to destroy everythiug like 

• 

harmony In his wbole appearance and demeanor, attitude, gesture; 
sitting. standing or walking be is as far removed from. tut;; idolized 

• • 

of Lord Chesterfield as auy other on His head 
and face are srr.all in proportion to his height; his complexion swarthy; 
the musel~, of his face being relaxed, make him appear to be fifty years 
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of age nor can he be much • His countenance hIlS a faitbful 
~ of good humor nod hilllrity. while his black eyes, tbat uner-

ring index. an iURdiating spirit, wbich proclaims tbe imperial 
powers of tbe wind that sits enthroned witbill. 

In this man wllat a legacy the dying Federalists be· 
queathed to the country' When \Volcott heard of 111e ap
pointment, he said that. although Marshall was a man of 
virtue aud talents, "be will think much of the 

• 

State of Virginia, and is too mudl disposed to govern tbe 
world according to rules of logic; be will read and expound 
tIte Constitution 8.;1 if it were a penal statute, and will some-

• 

times be erubanassed wilh doubts of wbich his fricnds will 
not see tile importance." 

What bas beeu t1le result? To use the language of Mr. 
Bryce: U It is bardly all exaggeration to say tllat the Ameri
can Constitution as it now stauds, with the mass of fringing 
decisions tbat explain it, is a £'tr more complete and finished 

til an it was when it callie fire new the hands 
of the ·convention. It is not merely their work, but tile work 
of the Judges, and, most of all, of one mau the great Cbief 
Justice Marsl1all." 

In 1775., when rulUors were in circulation of tIle occur
rellces near Boston, Marshall, 110t then twenty year;; of age, 
marched to tite field of the twenty miles dis
tant, wearing a plain blue bunting shirt and trousers of the 
same material, fringed with white, and a rouud black bat 

• 

mounted with the buck's tail for a cockade. Elected a lien-
tenant. he, with his men, joined Patrick Henry in his march 
on 

With proml"ted rank, he was personally engaged in the 
battles of Iron Hill, Brandywiue, Germantown, and Monwoutl" 
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and with \Vashington's exllatlsteci troops be wcnt into wintcr 
quarters at Valley Forge, where, says Slauglltcr, 

He w".', th~ best-tempered man I e\'er knew, During hte; sufferings, 
notbing discouraged, nothing disturbed hila, If he hnd only to 

eat, it WA.!; just tiS well: if only meat, it mnde no difTcrc:noo, If :m)' of 
lhe officers munnllroo at tbdr deprh·otiml.<II, be \\'oult! Sh31111: them by 
good'natured raillery, or cmcoumgc them b)' tal" o\\'n cluabemnoo or spir
its. He "'AS nil excellent companion, and idulized by the NUldient nnd hl'l 

brother officcls, whose gloomy bours wen: c:nth'c:ncti by bis im:xbtluslible 
fund of ont.'Cdote. 

He was with Wayne at the ass.'lttlt on Stony Point, and 
subsequently covered Major Lee's retl'ca.t after bis surprise of 
the cnemy nt Powle's HOOK. July 19. 1179. Hi.t; lllilitnry 
career tenninnted in 1781, having in the intcrval served under 
Baron Stcuben, and aided in defeating Amold's II1\'asio11 of 
Virginia.. In the year 1780, while waiting in \Vi11iamsburg 
for the orgnnizntioll of a new corl)s of troops, be studkod law 
under Chancellor \Vytl1e. 

It was during the Stl after the war tlmt llc wnlkt.'tl 

tn Pltiladelplli~\ in order to be inoculated for the slIlllllpox, and 
011 his an-h'al he was refused admission to one of tile hotels 
because of his sh:tbby nppeamncc, beard, and worn-out 

• 

garments. Some years nften\'tlfd his rustle appcnmncc lost 
him :l fee. A wllo wisI1ed to ret."lin n lawyer 111(:1 

Marsball one monting strolling tbrougb the street. .. of Rich
mond, attired in a. plain linen roundabout and shorts. with l1at 
under his ann, from which 11e Wl\.C; eating cberries, Bnd althougb 
Marshall bad been recommended to IdOl, tbe cnreles.-;. languid 
air of tbe young lawyer created such an unfavorable impres
sion that tbe gentleman did not engage He was always 
easy, frank, friendly, and cordial ill llii: n'nUllcrs and soci,ll . 

. . in 11is habits. He was ll~\'cr ,-cry studious, Rnd, 01t11011g11 ' 
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tempcmte in llis ltabits, wns very fond of bis bottle of Madeira 
at dinner. \Vitbont possessing beauty of style, melody of 
\·oicc, grace of pct'SOll, or cbnnu of Dlanl1er, be 1,,!camc a dis
tinguished nd\~ocatc and achieved rnpid and extraordinary suc
cess ;It tbe bar. 

Yet Mr. \Virt 8.'\ys: Ii This extraordinary mall, without 
the aid of fWley, witbout the ndvant.:lges of person, voice, alti, 
tudc, gesture, or any of tile ornaments of all orator, deserves 
to be considered as one of the most eloquent ~nen in tbe 
world, if eloquencc may be said to consist ill the l)Ower of 
seizing the attention with ia I'csistible force, and never per

itting it to elude tbe grnsp until the bearer lm.c; received 
the colJ\'ictiulI whieb tlte speaker intcnds. His \'oice is dry 
and hurd; bis nttitudc, in his most effective orations, was often 
extremely awkward; while all his gcstt.n:s proceeded from bis 
right arm nnd consisted merely in a JlCI"}>cudiclllar swing of 
it, from about the elc\'ation of !lis 11C~d to tllc lmr, bcbind 
which he wa.o; to !ttnl1d. As tt> f.'lIley, if s1te bolds 
a scat in his mind at all, his gigantic gcniuB tramples with 
disdain on aU her flo\\'cr-d~'Ckcd pInts and blooming parterres. 
How tben, you will ask, bow is it possible dlat such a lunu 
can bold tbe attention of nn uudience encbained tluougb n 
speedl of e\'ell onJinary length? I wi11 ten yon. He pu.~. 

one origiunl and supcnlatnrnl r.1Culty: tIle fne-
nlty of de\'cloping a. subject by a single glnuCf:" of bis , 
and detecting at once, tbe very point on ",1lieb every contro
,'eny depeuds. No maUer wbat tbe.questioll. tlltmgh ten· times 
more knotty dum • tbe gnarled o:tk,' tbe lightning of heaven 
is uot mpid or more resistlc.c;s tban bis astonishing pene
tnttion. Nor docs tlle exercise of it seem to cost Jdm I1n 
effort. 011 tIle contmry t ,it is 8.0; easy as "ision. I aUl per
suaded tl1at his eyes do lIot fly over n landscape and take its 
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various objects with more promptitude and facility, than llis 
mind embraces aud analyzes the complex subject." 

Marshall married Miss Ambler, one of tbe colonial be11es 
of \Villia111sburg, wllom he courted while be was a young 
soldier. This union endured more dtan forty years. Sbe died 
Dec, 25, 1831. The tender and assiduous attention he paid to 
ller is olle of the most interesting and striking features of bis 
domestic life. BisllOP Meade says: "She was nervous in the 
extreme. The least noise was sometimes agony to ller wbole 
frame, and llis perpetual endeavor was to keep the house and 
yard and outhouses from slightest cause of distressing ller, 
walkiug himself at ti about the house and yard witbout 
shoes." , 

Judge Story said" Site have been a very extraordi-
nary woman, and I think be is tIle extraordinary man I 
ever saw for tIle depth and tenderness of llis feelings." 

I caunot forbear to quote ill full a tribute to her , 
written by himself, Dec. 25, 1832, and found among his papers . 

• 

This day of joy Bud festivity to the whole Christian world is, to my 

sad heart, the aunivet'Sary of the keenest which humanity can 
sustain. While all around is gladness, my mind dwells 011 the silent 
tOlOb and cherishes tbe remembrance of the beloved object which it 

• con tams. 
On the 25th of ~Dlber. 1831t it was tbe will of Heaven to take to 

itself the companion who has the part of nty life, 
has rendcwPd toil a pleasure, bas partaken of all my feelings, and was 
enthroned in the inmost of my heart, Nc\'er can I 10 feel 
the nnd to deplore it. Grief for' ber is too S:lCred e\'er to be pro· 
faned on this day, wbich sban be, during my existence, marked by a 

of her virtues. 
On the 3d of January, 1783, I waos united by the holiest bond!; to tile 

I adored. From the momellt of our union to tbat of our separa
tion, 1 never ceaaed to thank Heaven for this, its best gift. Not a ma-
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ment passed in which I did not consider her as a blessing from which 
the chief of my life dml'oo. This ne\·er·dying sentiment. 
originating in love, was cherished by a long and observation of n~ 
amiable Ilnd estimable qualities as e\'Cr adorned tbe female bosom, To n 
person which in youth was very attractive, to monners uncommonly 
pleao;i.ng, she added n fine understnnding. and the sweetest temper which 
can accompany a just and modest sense of what was due to llersclf. She 
WIlS educated with a profouud for religion, which she preserved 
to her Jast moments. This sentiment, among her earliest and deepest 
impressions, brave a coloring to her whole life, Hers was the religion 
taugbt by the Saviour of man. She was a firm belic\'er ill the faith 
inculcated by the church (Episcopal) ill which she was bred. 

I ha\'c lost her, and with ber have lost the solace of my life. Vet 
she remains still the companion of m)' retired hours. still occupies my 
inmost . When alone and unemployed, my mind still recurs to 
ber. More tban a thousand times since th-J 25th of December, 18,,1. 
have I repeated to myself the beautiful Jines written by General Bur-
goyne, under a similar substituting .. Mary" for II Anua : .. 

II in an Bngel's fraDle 
All angel's \irtues Iny ; 

Too soon did bea\'ell Ils .. ;ert its c:1aim 
And take its own 3WOy. 

My Mary's worth. my Mary's charms, 
Can never more return. 

What now shall fill widowed arms? 
Ab ! me, my Mary's urn. 
Ah f me, ah I me, my Msry's urn." 

One of his descendants, a great-grandchild, write~ me that 
the family knew well she would learn from otbers Iter graud
father \Vas a great man; "they told me he was only a good 

• 

one, My father spent many Christmas holidays with his 
grandparents. His grandmother was all invalid, and intoler
ant of tlte sligbtest. noise, but llis gralldfatller was ever ready 
to be his playfellow and companio~. Every morning and even
ing he would take him by the hand and bid him be very quiet; 

• 
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then 011 tiptoe, witll finger on his tips, be would take him to 
her room to say good Illoming ~t1d good night. He was a de
\'oted lo\'er e\'cry day ()J her life. He was an bumble but 

de\'oted Christian. And lie said be never failed to nightly sa." 
the little pl-ayer, 'Now I lay me dowu to :;lccp/ which Ih. 
learned at bis mother's knee as soon as be could lisp." 

\\lith Marshall, the Chief J nstices who lind participated 
in the Revolution ended. Taney, though born during the 
Re\·ol1.ltiou, was twenty-two when \Vasbillgtoll died. At fifty

nine he was Chief Justice; he died in the eighty-eighth year 
of his age, in \Vashingtoll. 

Talley was a man of iron will and l1l1d:ultlted courage, 
braved public opinion boldly whell he thought it his duty, 
:1nd, though naturally vehement and passionate, be used no 
harsh or villdicth'c language toward his traducers, and his 

temper was kept under perfect ·ontrol. 
E\'en when engaged ill po1it;~s, the llarshest expressions 

ever used by him were at a public meeting called by his 

political friends to greet him after his nomination as Secre
tary of the Treasury had been rejected by the Senate. It 
was the first time in the history of the government that the 

Senate had refused to confirm a Cabinet Miuister nominated 
by the President. 

Mr. \Vebster, in a speech at a puhlic diuner, had alluded 
to Taney as "the pliant instrument of tbe Presidcnt, ready 

to do his bidding;" for 'rancy, ac; Secretary of the Treasury, 
had ordered the removal of the public deposits from tbe 
United .States Bauk. At the meeting to which I refer Taney 
said: "Neither principles nor habits lead me to bandy 

words of reproach with Mr. \Vebster or anyone else. But it 
is weU knowtl that hc ·has found the bank a profitable client, 

and I submit to dIe public whether the facts I bave stated 
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do not furnish ground for believing that he has become its 
'pliant instrnment,' and is prepared on all occasions to do 
its bidding whenever and wherever it choose to require 

• 

hilll. In tlte sit nation in wbiclt be has placed himself before 
the public, it would far better become him to vindicate him
self from imputations to which be stands jnstly liable, tban 
to assail others. n 

He had advised General Jackson in 1832 to veto the bill 
Tenewillg the charter of the United States Bank, and he aided 
in preparing the veto message, in fact, be was the only 
member of the Cabinet who favored the veto. 

The correspondcnce between General Jackson and 'raney 
in Angust, 1833, bas cOllvinced every one that tIle removal 
of the public deposits from the United States Bank was not 
the act of the pliant instrulUent of the President, but of a 
Cabinet Miuister in execution of a policy whicb lIe had urged 
upon the President. 

The opinion in tbe Dred Scott Case elicited of 
disapprobation front llcated partisans; the political leaders in 
paroxysms of r;1ge traduced the Court and the Chief Justicc, 
and for the first time in the l1istory of the natiol1 a political 
party, through its platform of principles and the President 
elected by them, inculcated the doctrine "tbat if the policy 
of the government upon vital questions affecting the whole 
pt!ople is to be irrevocably fixed by decisions or tllc SUJ>rel1~e 
Court, the instant they are made in ordinary litigation be
tween parties ill llet'Sonal actions, the people will have ceased 
to be their own rulet'S, having to tbat extent pmctically re
signed their governmeut into the bauds of tbat eminent tri-
bunal." . 

Tbe arbih'ament of the Supreme Court being rejected, 
nothing was left but the sword. The judgment delivered iu 

, 
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the Deed Scott Case has been tried, as in the olden times, 
by an appeal to the wager of battle, and in that way it bas 
been reversed. ' 

When wa,~ came, Taney was not deterred by clamor, nor 
by flaming swords, nor by the insolence of power, nor by 
threats, from the performance of his official duty. 

A distinguished gentleman of tbe 
witnessed tite trial of the Merryman habeas 
Baltimore, thus described the scene to me: 

bar, who 
(OrjJtlS case in 

I do not tbink tbat there ever was a more striking illustration of 
judicial dignity and self·restraint than what occurred at the bearing of 
the celebrated 1za6t'as corpus case of Jobn MCllymau, in 1861. It would 
not be easy to conceive a morc remarkable manifestation of the control 
which one old and iufinn man could exercise over a large and highly 
excited crowd by the mere force of bis own personality and his hold on 
tbe public and Long before tbe hour of the hearing 
the streets leading to tbe were fiUed with a of 
people. It was not long after tbe 19th of April, 1861. and the popular 
mind bad lost but litUe of tbe excitement of that occasion. The crowd, 
nevertbeless, was comparatively quiet, but the of feeling only 
added to ito; intensity. 'It would bave needed but a word to start n pop
\tlnr mo\'cment, which would not have been checked, in any way. by the 
knowledge that a very considemble body of regular uoops was at Fort 
l\{cHenry. As the Chief Justice came down for the meeting of the Court 
he was leaning upon the ami of bis young gnutdson. As be approacbed 
the crowd, half a square (roln the court room, every mall lifted bis llat, 
and n pathway was opened througb the dense mass of people (or bim and 
bis companion to puss. As tbe Chief Justice walked through, tbe whole 
crowd uncovcred themselves, and they contiUlI(''<i Ullt.'ovcred until he en· 
tered tbe court· house. 'rhe immediate approacb to tbe entrance \Va .. , $() 

closely packed tbat the Chief Justice WQS compelled to pa.c;s down the 
side of the court·house to a private coU'ance, which gave binl to 
the bencb from the rear of tbe buildillg. The court room iLo;clf was so 
much cJ'owded that I think it would have : ditlicult to a halI 
dozen more men in it. , 
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When the Chief' Justice came in the most absolute silence prevailed. 
He asked the clerk, in bis usual quiet and low tones, whether auy return 
had been made to the writ. The officer wbom General Cadwaladcr bnd 
made the hearer of his return procccd<.'Ci to read it. His manner was not 
calculated to diminish the feeling of inclignation Bud wbich 
was by the avowed detelmination of the General to disobey the 
mandate of tbe Court and the rights of Mr. Merryman as a 
citizen. An intense but subdued excitement became visible tbroughout 
the court loom, though tbe dead silence continued. The excite-
ment was to tbe people outside. but the 
manner and of the Chief Justice. and the veneration in whicb he 
W3.'l held, I)re\'Cntcd an outbleak on tbe spot. of which General Cadwat-
adu's mcs.'>Cngcr would probably have the victim. 

So great. however, was the silent influence of tbe Chief Justice, and 
the respect for bis pen;on and· authority, that no demonstration of any 
kind was made, and the city was thus sa,-cd from a catastropbe which, 
in the then state of the public mind, could not bave been othcl \lise than 
very <lisa.c;trolls, both in itself and its consequences. It \\'1L'i very 
to concch'e, without witnessing it, that, in a iuvolving the 
of tbe citizen, and the legal and constitutional guarantees tbat secure it, 
any j , impreao;cd ,vith tbe lesponsibility of the ()OOIsion, and 
indignant, as he must have been, at the defiancc of his mandate and Ule 
a5.-;crtoo supremacy of the ;[.'edem1 Executive over the Constitution and 

• 

laws, could have so dealt with tb~ matter, that tbe most careful obsen-er 
could trace no departure, ill the slightest from the tranquil dig
nity which characterized the court in the daily exercise of its ordinary 
jurisdiction. 

Taney wa.-; not ambitious of political office; political life 
did not snit his taste, because he was a thoroughly trained 
lawyer and devoted to bis professioll. He was a classical 
scholar, studied English with uncommon CR.re; bis style was 
simple and severe; in perspicuity and finish of language he 
was \U1SUrpassed. He was a constant student; his studies em
bracing literature ancient and modem; his memory was sur
prising and his mind so logical, that its power of subtle 
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analysisr says Mr. Justice Curtis, exceeded that of any man 
he ever knew. He was a. man of higb breeding, and of ex· 
tmordinary delicacy and conrtesy; thoug11 by nature, 
he was gentle in manners, gene rOlls to his opponents, and Mr. 
Justice Curtis says "as absolutely free from vanity or self. 
conceit as any man he ever knew." 

The touch of romance in bis nature was exhibited by his 
fondness for flo\\oi!rs, and his beautiful devotion to the memory 
of his motber, by whose side he wished to be buried. 
'rhough shy and resen'ed in bis nUlJlllers, he was 1110St attract
ive at home, being to a large extent the companion of his 
daughters, for he 11ad no S011S. He married Miss Key, the 
sister of the ~mthor of the "Star Spangled Balluer," 

His love for ber is portraYl'<i in tIte following lctter, dated 
January 7,1852, at \Vashington: 

I can not, my wife, sufTer the: SC\'cnth of January to pass 
\\ilhollt renewing to you the pledgc..'i of JO\'C which I made to you on 
the sc\·cnth of j:lI11mry, forty-six years ngo. And, although I am sensi

ble that in that long period I ha\'c donc mallY thillg8 which I ought 
not to bn,·c dOlle, ntui ha,·c left undone tmUlY things tbat I ought to 

lul\'C done, yet in constant alTection to you I ba\'C nc.wer wa\'cn.'<l, llC\'Cr 

being insensible how much lowe to you, and now pledge to you again 

a love as true and sinccre as that I offered on the seventh of January, 
1806. 

• 

She died of yellow fever ill 1855 at Old Point Comfi>rt. 
Her death was a sore affliction to bim; iu a letter addressed 
to Mr. Justice Curtis, November 3, 1855, lie says: "Tbe eliaS" 

tiscment with which it l1a.C; pleascd God to "isit me has told 
sensibly on a body already worn by age as well as upon tbe 
mind; I shall meet you with a broken heart and with a broken 
spirit." 

Religion was prominent in his life, he was a rcgularcom .. 
• 

o 

o 

o 
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municant in the Catholic Clmrcb; in 11 letter to his kinsman, 
be says: "Most thankful am I that the reading, reflection, 

. studies, and experiencc of a long life have strengthened and 
confirmed my faith in tIle Catholic Church, which has ncvcr 
ceased to teach ber children how they should live and how 
tbey should die." 

He prized official integrity to a degree which is hardly 
appreciated by those not so delicate as he was i hence 11c re
fused, wbile Secretary of the Treasury, to accept a box of 
cigars as a present front the Collector of the Port of New York; 
he declined the dedication to hint of Mr. Seward's speech on 
the French Spoliation Claims, lest its acceptance might be 
construed into interference in a measure pending before Cou
gress. He never spoke ill of any man; lIe espoused the canse 
of the oppressed; and was charitable to the poor; he liberated 
the slaves tbat came to him as an inheritance, aided them in 
tbeir employments, and took care of them when in want. 

He was tall in stature, pale, thin, looked infirm and ready 
to drop into the grave. Near-sigbtedness gave him a sort of 
immobility of expression. He was afFected with a morbid sen
sibility caused by delicate health early youth; toward the 
end of his life he looked like a disembodied spirit~ for llis 
mind was not affected by his age or the infinllities of bis body. 
He died October 12, 1864, in the eigllty-eighth year of llis 
age, and was buried by tbe side of his mother. He died in 
\Vashington, poor and neglected, his life went out like a candle 
expiring in its socket in a. deserted chamber. 

The lines of Horace, attached by hinl to his autograph 
sent on June 24, 1864, to l\'Irs. Alice Key Pendleton, a.rc 

of the man: 

Justum et tenllccm propositi \'imm, 
Nen civhun Brt!or prava jubentium, 

• 
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Non vuttus instnntis t)·ranni. 
Mente quatit ~1ida. . 

The judic;al life of Jay, Rutledge, and Ellsworth was so . 
short that the interest attaching to them as ·Chief Justices, is 
diminished by the they elicit as leaders of the 
revolution, and as statesmen. 

All three were appointed by \Vashington. The judiciary 
• 

bill was approved September 24, I iS9. Jay was nominated 
and confirmed two days afterward. So great was the opinion 
entertained of his character and abilities that Washington gave 
bim a choice of the offices under the Government He pre
ferred the office of Chief Justice as in accord with 11is 
taste, 1lis education and llis habits. Before this lIe had been 
Minister to Spain, and President of Congress, and Secretary 
of State, and Imd negotiated tbe treaty of ~acc in 1782-83; 
he bad also filled the of Chief Justice of the State of 
New York; and, as a ber of the New York Convention, 
bad takcn a leadiIlg part in fmllling the Constitution of that 
Statc ill 1777. . 

It was he who prepared the address of the Continental 
Congress to the people of Grcat Britain, a vigorous, patriotic 
paper, which fixed the cyes of the people upon bim. 

His skill ill negotiating the tI'Caty of peace is universally 
recognized. He induced Franklill to concur with him and 

• 
Johu Adams, ill disrcgardiJlg the of Congress, to 
act in concert with our ally, the King of France, because be 
believed Vergeunes, the French Minister, was playing a donble 
part, injurious to the interests of the United States. At tIle 

• 
time the propriety of his conduct was questiontd, but subse-
quent disclosures of contemporary correspondence have vindi
cated bis sagacity. '"\illite bolding the office of Chief Justice 
~ was appointed Minister to Britain, and negotiated 

-
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the celebrated treaty, which, though approved by \Vashington, 
was so much condemned by the public. On his rctUnl from 
England, baving resigned the office of Chief Justice, he was 
elected Govcntor of New York, which office he filled for two 
terms. During his second tenD the political tide was tunting 
against the Federalist party, to which be belonged. 

The Republicans ill the New York Legislature introduced 
a bill to divide the State into election districts, and provide 
for the choice of Presidential Electors by the people ill dIe 
respecth"e districts; this was defeated by the Federalist major
ity on. Constitutional grounds. After Ule adjounUllcnt of the 
Legislature, it was thoug1lt that the district systclll would 
best promote the political interests of tbe Federal party. 

Hamilton, iu a letter dated May 7, 1800, proposcd to Jay 
that lIe should reconvene the Legislature for tIle purpose of 
having passed tllC very bill which they bad just defeated . 

• 

Hamilton urged Jay not to be over-scrupulous, and dlat to 
tbe extraordinary nature of the crisis scruples of dp.1icacy and 
propriety ought. to give way. This letter was found among 
Jay's papers thus endorsed: "Proposing a mcasure for party 
purposes which I do not think it becomes to adopt." 

\Vasllington placed the untried Constitution 1lnder the 
guardiansllip of a Chief Justice, who was not only a lawyer, 
but a statesman and a and especially a man 
familiar with the practical difficulties encountered ill the ad
ministration of government during tlle revolution, and under 
the regime of the Confederation. 

Although tlJe decision rendered by Jay in Chisholm ". 
Georgia was reversed by t1le Constitutional adopted 
in 1798, yet tlte tone of the decision, and t1le logical deduc
tion (roul its principles, were significant of t1le change in the 
structure of the Govern elected by the Constitution. The 

• 

• 
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coulllry was startled by the claim that the people of the United 
Stales, as the sovereign people pf a natiol1, had established a 
COllstitution, by which it was tbeir wisb that the States should 
be bouud, and to which the S1.'1te Constitutious should be 
made: to conform; tbat the sovereignty of the nation is ill 
the people of tlte nation, and the residuary .sovereignty of 
each State in the people of each S1.'1te. 

Tbis was really the only important case decided by the 
Conrt while Jay was Chief Justice. He sat on the bench 
robed in the traditionary gown of the English judges, but he 
discarded the wig to wcar the hair off the forehead, tied be
hind into a cue. He was a little less tl1:\n six feet in height, 
well fonned but thin, his complexion without color, 11is eyes 
blue and penetrating, his 110se aquiline, and his chin pointt.>d. 
His dress was black; his manner gentle and unassuming, but 
sOl11ewhat cbilled by the dignity of the His style 
of speaking was quiet and limpid withont gesture. He was 

philanthropic, and desired the extinction of slavcry in accord
ance with a sentiment thell premlcnt even in the South, whose 
leading men at that time, especially t1105e of Virginia, as Mr. 
\Vcbstcr tells ns, U felt aud acknowledged tltat it was a moral 
and }>olitical evil; that it weakened the arm of tbe free man 
amI kept b.'lck tbe progress and success of free labor." 

Jay married in 1774 Miss Livingston, who, it is said, was 
very . 1. She was tbe life of fashionable society ill 
Phitadclpbhl while he was sccretnry of foreign aft'lirs tluder 
the Conrcderacy. Several children were the fnlit of this mar
riage. His wife Jtaving suffered from delicate bealtb for sev· 
eral ycars, died shortly after his retirement frolll public life. 

Jay was by natufC of a quick temper, but be kept it 
ttnder control; lIe was straightCon\'ard and sincere; be bad 
strong family and local attacllments; he bad an elevated sense 
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of justice; was tenaciolls ill bis frielldsbips and in bis enmi· 
ties; his mind was vigorous, exact, aud logical; tx:nctrntion 
was its cbarncteristic; but be was 110t a full or teamed mall, 
nor did imagination enlarge the compass of his tbought or 
impart grace and flexibility to his mind. 'fhe Bible was his 
constant study, Ilud his religion was a part of bis being and 
disptayc.><l itself iu the uniform tenor of his life. But tlle re
ligion whid. descended to 11im from his ancestors came tinc
tured with tile spirit of intolerance, wbich Buckltl! tells \1S 

characterized t11e Huguenots wherever tile), bad the power in 
France, tliC result, as be says, of that odium tlleologicum 
wbicb is OIlC of the characteristics of chril go\'cmment when 
controlled by ecclesiastical influence. Mr. Jay proposed in tllC 

New York convention to exclude Roman Catholics froUl the 
privileges of citizenship, but fortunately the proposition was 
defeated by the spirit of the Re\'olution, wbicb was stronger 
than tbe c.'xpiring f."ll1atici~m of tlle age. 

\Vbctl Jay resigned in '795, WaslJington at ollce ap
pointed Jolm Rutledge, of South Carolina, to succeed 
He l1eld the office but six montlas, llaving llCell rejected by 
the Senate 011 account of his \·iolellt oppositioll to Jay's trenty 
witb Great Britain, and also, it is believed, all account of 
mcntnl it1finnity~ c-.1used by cxposure ill tl1C swamps of SJuth 
Carolina during the Revolutionary War. 

He was a very interesting and remarkable man. His in
tellectual abilities were great, and 1115 character eanlest and 
resolute. His father was au Irish physician wllo settled in 
Charleston in 1734. He s0011 Juarried a young lady of for· 
tunc, wllo was 11 at fifteen and a widow nt twenty-six. 
Jolm was bonl in 1739, nnd was tIle of seven children. 
Having been fnirly educated in tbe classics, he commcuted 
the ~tudy of law at seventeen; after two years he went to 
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IAndon nnd entered a~ n student in the Temple. Mansfie1d 
wns presiding tllen in the King's Bench; Henley, afterward 
J..ord Northinl,rtoll, was Lord, keeper; Pmtt, nl"ten\'aru lArd 
Ch:Ulcdlor :md H.'lr1 of C;undcn, WtiS AuomcyftGcllcrnl, :md 
Sm'ke was just rising to f.·uDe, and 'l'lmrlo\\! was just 
iug from obscurity. He rcm;tincd three years in the 'rem pIc, 
and, hA\'ing been culled to the bar, retnmcd to Charleston 
in li6r. He commc!Uccd I)r:lcticc :at the Charleston b~\r when 
Iw \\,3,.", twenty-t\\,o; his ~mc:c:cs.~ W:lS i lIu.'(linte. InstC'ad of 
rising by degrees, he burst forth at f)IICC nn :lbte Inwyer :lnd 
all nccomp1ishctt orator, His ideas wr.I'C denr amI strong; his 
ultemncc rapid, but distinct; his acti\'e and energetic manner 
of speaking ford Ill}" impressed his sentimcnts on the mind 
and hl"1trt; he successfully lIS(."t both argument and wit. 

\Vbeu the news of the p3..'is..'lge of the stamp net !'Cnched 
Charleston he wns chosco. by nn a.."",embly of the people, one 
of lbe dclcgntcs to tbe 'irst Congress held in New York. 
Afterward, in liN. l.c wns scnt with his brother, Edwnnt 
Rutledge, to tbe Continental Congress. At the meeting to 
aI.ilpoillt delegates, question al¥>se as to dIe power which 
should be conferred on them. Rutledge insisted tbat tllCY 
should ha\'c 1,Jcnary discretion, witla power to pledge the 
people or South Carolina to abide by whatc\'cr tbe delegates 
would ngrcc to; sollie one asked what must be done .in case 
tlte delegates made n bad usc or their power? His Inconie 
answer \\,:.ls~ u I'lnng t11C~m. u 

"rite Pro\'!uce of South Carolina Oil ahc 26th of March, 
1776, adopted, a State Coustitut:on and cstablishe<l a State 
Govcnmumt; Rutledge wus President, or Go\'crnor. 
\Vllen the Britisb fleet of forty vessels nppl'03clacd Charles· 
ton, early in June, lnG, tIle decision nnd encrgy or tbe 
Go\'cnlor caused the superiority of llis genius to be ncknowl· 
, 
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edged by all. In the course of a. few days 'h'e or six thou
sand men were asscmbled for the dcft-llse or Charleston. 
General Charles Lee, wbo bad been appointed by Congress 
to take command ill the SoutitCnl Department !:laid that Fort 
Moultrie was a slaugbter pen, nnd ndvised Go\'cl11or Rutledge 
to ord~r its nualldonment. Rutledge dcc1inccl to give the 
order, and wrote tbus to Moultrie: U Gentrol Lee wishes yon 
to c\'acnntc the Fort, yon will not do so without nn order 
fmm me. I would sooncr cnt off my right h:md thnn write 
one." 

In 1780 Charleston fell, and no one could say when tbe 
LcgislnttlfC might agnill be nble to meet; thnt body, before 
it..; ndjounlll1ent, clothed ti the GO\'cmor nnd stich of his coun
dl ns b~ could coll\'cnicmtly consult with powcr to do every .. 
tbing necessary for the public good, exccI)t tuke nway the 
life of a citizen without a legal trial. U Hence lie \\':1..<; called 

• 

Cl Dictator 1 ohu," 
The Britisb o\'crnll1 South Carolina, dro,"c Rutledge (rom 

thc Statc and defeated Gates. But Rutledgc did not despair; 
llc applied all bis energies to the task of J(~orgnt1i~it1g the 
army; lie commissioned Sumtcr as n Brigadier General, llc 
con(c.l'cd elevated nmk on Pickens aud Marion, procnred 
from Congress a colllmission for Morgnn, so dIRt when 
Greene nrr1ved 11e fOllnd Morgan at the bead of lIis riflemen 
in Gates's nnny. Greene, in a leller written nfler the o;lule 
of Cowpens, describes tbe wretched condition of nfihirs, and 
tltem says: U \Vc are obliged to snb.;;ist oursch'(!s by OUf' in
dustry, aided b), the influence of Go\~emor Rutledge, wlao is 
one or the first characters I e\'C.f met." 

. In January, 1782, be called tbe Legislature together and 
surrendered Ids powers, because Jle tl,ought t too great 
to be \'ested in any man in a free conntry, excc})t to mcct a 
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pressing emergency tcmporarily. No cOll1plaint was c\'er pre
ferred ag:linst him for his administration wbile Dictator. He 
was all active and prominent member of the Convention 
which framed tbe Constitution of the Uuited States; he over
came the opposition wbich the Constitution wet with in 
South Carolina when it was submitted for ratific:ltion to the 
State COI1\'entioll. He filled the office of Chancellor of the 
F..qnity Court of his State, and iu 1791 was appointed Chief 
Justice of its Jaw Court. He was appointed by \Vasbillgton 
and confirmed by the Senate as an Associ~lte Justice of the 
Supreme Conrt of the United States immediately 011 its or
gani1.ation in September, 17S9~ bis commission being first in 
d:lte. Having been appointed Chief Justice of South Carolina 
in February, '791, he resigned tbe office of Associate Justice 
of the Supreme Court. In 1792 be lost his wifc, an c\'cnt 
that touched the deepest feelings of bis beart, for he was both 
gentle :lud tender by tlaturc, 

He died 18th J111y, xSc.>O, leaving eight children, six: sons 
and two daughters. He was taU, well framed and robust; 
his forehead broad, his eyes dark and pierdng; bis mouth 
indicated finnncss and decision; bis hair, C01Jlbed back accord
ing to the fashion of the day, was powdered and tied bebind. 
His aspect was resolute: and wore an expression of t110nght 
and dctennination. His feelings were warm and ardent, and 
lie bad an impulsh·e energy, whicb, bowe\'er, was controlled hy 
n common scllse. Ea.ntestness was the secret of his 
power; the supremc elemcnt of bis character was "Force," 

Ellsworth was appointcd Marcia 4, 1796, and he too, like 
Jay, while holding the office of Chief Justice, wa.c; sent 011 a 
foreign mission. He was selected by President Adams as one 
of the envoys to Frallce on Feb. 2, 1799, aud left for Paris 
in the fall of that year. 
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He attained eminence at t11e bar vcry early in life, but 
he cuts no figure in tlle Revolution until he took his scat in 

Congress in the fall of 1778; tbat period till 1782 he 
was all active member of the COlUmittee of Appeals and aided 
Robert Morris in bis financial schemes. After the Rcvolu

tionary war be was a conspicuolls member of the Com'cnlton 

of 1787. He was jealous of tbe dominance of tbe larger 
States, and to his unyielding pertinacity the conntry is in
debted for the final compromise of the Constitution, which 
gave to eacb State equality of representation in thc Senate. 

He always urged tlle necessity of preserving the existence 
• 

and agency of the Stale governments; the only cbance, said 

he, of muintaining a general govenUllent li<$ in grafting it 
on those of the individual St:ltes. 

To the s.'ucaslJl of \VilSOll, iI tbat we are fonning a gov

ernmcnt for men and 110t for imaginary beings called States:' 

and to t11e in\'~tive of King against "the l)hantom of Statc 
Sovereignty," he replied Utbat his ~tappincss depended Oli the 
existence of the Stales as much as a new-bont infant on its 

mother for nomisbmcnt." In the COllvcntion of his State 
called to ratify the Constitution be made an admirable speech, 

urging union as the only mode of saving Coullecticut from 
the rapacity of New York 011 one side and of Massacbusetts 
on the other. He said: II If we do 110t tlnite s11al1 we not be 

like Issac11ar of old, a. strong ass crouching dow}' ;:tween 
two burdens?" 

Elected to the Senate under tlle new Constitution, be 

framed tbe Judiciary Act of 1789, which alone is a D10tm

ment to 11is skill and intellectual vigor. \Vbile he presided 
in the Court, but little business came before it, and no case 
of great importatlce was decided. 

Ellsworth was tall, erect, with firm and penetrating blue 
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eyes, and of dignified demeanor. His manners were plain, 
simple and unaffected. Patic~t, attentive and laborious, llc 
was endowed with great power of reflection, investigation and 
argument. President Adams spcaks of him "as a great man 
of business." He himself said that he had no imagination, 
nor bad he any fertility of mind or opulence of knowledge. 
It migbt be said of him what Hazlitt said of Pope: "He 
would he JUorc delighted with a patent lamp than witb the 
I pale rcflex of Cynthia's brow' that fills the sky with its soft 
silent lustre, that trembles through the cottage window, and 
c1lccrs the watchful mariner on the loncly wave." 

In Ellsworth's speeches there is 110 fancy, no grace, no 
splendor of diction, no genius; for genius is a mind ill which 
imagination, iutelligence and feeling exist ill an elevated pro
portion and ill cxact equation. It has a pcnetrating view of 
ideas, and illcanlates them powerfully ill brass, in marble or 
in language. Ellsworth was a man who studied one subject 
at a time, and kept at it till be mastered. it; he seldom 
worked with other men's tools; he llad great penetration, re

markable power of analysis, and, like most men of intellect 
without much culture, be seized on tIlt: strong point, and kfi. 
it for 110 other, likc Hercules with his club, armed with a 
single weapon, but that one powerful and massive. 

He was eamcst in tone, cnergetic in mauuer, lucid and 
simple in language, mustratillg by a diagram, not a picture. 
In early life lie was intended for the ministry, and studied 
theology a year after be graduated from Princeton College. 
He was called to tbe Bar in 177 I, and married shortly after.;. 
ward Miss \Volcott. Having notbing to live on, his father 
gave him a lease of a small, wild, uncultivated fann near 
Hartford. After three years' struggle with poverty, success 
at the bar was attained . 
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Altbough a grave and religious man of the New Eng
land type, he had conversational talents, and was agreeable 
in tbe soci:ll circle. He was a domestic man and especially 
fond of little children. Both of these traits are portrayed in 
tbe following letter written to bis wife wbile he was Senator 
in the first Congress then sitting ill New York: 

Tbe family in which I livc have no whitc children. But I ofi«:n 
amuse myself with a colored one about the si1.e of our little d:lUgbtcr, 
who peeps into my door now and then, with a long story. which I elm
not more than holf understo.nd. Our two SOI;S I sometillu:s fancy th:1t I 
pick out among the little boys playing at marhk-s in the street. Our 
eldest doughter is, I trust, altentately employed between her boc)k and 
her wbeel. You mnst teach her whnt is u!;Cful; the world will tench 
ber enough of whot is not. The nameless little one I am llardly enough 
acquainted with to have much idea of: yet I think slle occupies n COi

ner of my henrt, especially when I consider ber at your hreast. 

The story told of llim by one of his biograpbers I can 
scarcely credit. After a protracted absence in Europe, 11e re
turned home. The whole family, who were expecting his 
arrival, descried 11illl at a distance in bis carriage, and bas
tened forth to welcome him. The biograpber says lIe alighted 
from bis carriage; but be spoke not to his wife, nor did be 
embrace his children. He glanced not even at 11is twin boys; 
but, leaning over tbe gate and covering bis face, he silently 
breathed a prayer in gratitude to God. 

The picture Inay he true; but it is not natural. Any 
man, except, perhaps, Simon Stylites, would have kissed his 
wife and children first. . 

Cllase, when made Cbief Justice in 1864, t110tlgh younger 
tban Taney and older thau Marshall; ill facc, figure alld 
majestic presence, was distinguished titan eitl1er. 

He was less a lawyer than Taney, bnt he brought to the 
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bend1 a stock of learning equal to that which Marshall had lx-gnn 

with. His health failed in IS7~; bis eyes lost their lustrc, and 
his filce became wan and cmaciated, so that in f.'lct his judicial 
life practically termintltc;~d se\'eral years before his death in IS73, 

\Vhell appointed he had been for maul' yc.m; engaged in 
politic~l affairs, and it was difficult for him to throw off the 
hopes and aspirations and 10\'t~ of power which political life 
engenders, He was, in fact, all able ty..>liticiall, and felt that 

he could best serve his country as a statesmall. He gi\'cs this 
cstimate of himself in a letter to the Re\,. Joshua Leavitt, dated 
October 7, IS63: "I really fcd," he says, lias if witb God's 
blessing [ could administer the gm'enuuent of this country SI) 

as to sccure and imperdibilize (there'S a new word for you) 

our institutious, and create a party fundamentally and thor
oughly democratic, which would guarantee a succession of 
successful administrations. n 

This aspiratiol1 was not entirely suppressed wbile he w:tS 

robed in the ermine of justice. 
:Mr. J lIsticc Clifford says: 

Appointed. as it ,,,,ere. by common consent, he S4."nted himself easily 
ami Ilaturally in the chair of justiC(:, and gracefully answered e\'cry dc
lIl11nd upon the station. whether it bad rcsvect to the dignity of the office 
or to elevation of the indh'idual cbar.tcter of the incumbent, or to bi.-; 
firmness. purit)' or "igor of lUind, 

From the first mODlent he drew the judicial robes around him he 
vicw(.>d aU qll(."Sticus submitted to 1Iim. as n judt.re. in the calm atmosphere 
of the bench. and with the delibcrote consideration of olle who fet:ls thnt he 
is dctcmlining i!>.'iuCS for the remote nnd unknown future of a great people 

Throughout hilO judicial career he always maintained that dignit)" of 
carriage and tl1;\t calm. noble and unostentatiolili pn!scncc that uniformly 
characterized his m:mncr.; and dL'POrtmellt; in the socinl circle nnd in 
his intercolll'Se with his brethren, bis suggestions were :11\\'3)'s couched in 
(riend), terms, and were uc"cr marred by se\'erlty or harshness. 
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The r.1cnlty of reason was very broad ancl strong in l1im, 
yet without being \'ast or sllrprisingj his education had an 
been of a kind to discipline and im'igomte bis natural powers; 
his oratory was vigorous, with those qualities of cleamess. 
force, and eamcstncss whicb producc con\·iction. 

His force of wilI was prodigious; bis courage to brave and 
bis fortitude to endure were absolute. 

His adhesion to the Christian faith was constant nnd sin· 
cere, and he accepted it as the mastcr and ruler of IIi:; life. 
He had a devout confidcnce in the moral go\'ernmcnt of the 
world by a personal Goo! as a present and real power con· 
trolling and directing all human affhirs. He was all his life 
a great student of the Scriptures, and Ill) modern speculations 
ever shook his belief . 

Chief Justice 'Vaile was a native of the State of Connec
ticut and a gmduate of Yale College. His father held a .high 
judicial position in Connecticut. Having studied law lie emi
grated to Ohio, prompted, no douht, by the sturdy independ. 
ence of his OWI1 nature. He achic\'ed success in his 
profession, which caused him to be made one of the comu;el 
of the United States in the maHer of the Geneva arbitration. 
His argument in reply to that of Sir Roundell Palmer at
tracted some' attention, but he was almost unknown to the 
profession and to the country when appointed Chief Justice by 
President Grant in January, 1874. He was not a great man, 
nor was he bonl to be t11e leader of men; nor lInd lIe any 
great ambition, nor any of that genius which in its struggle 
for supremacy seeks to stumOllnt the world and say, like 
Lucifer, "place 111y. throne by the throne of God." But to a 
certain extent his ele\'atioll rc cnforC«i his character. There 

• 

is no man called suddenly into public life who, iu passing 
from his own bou~e to preside ill tIle capital of tIle nation over 
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the most dignified, if not the most powerful, tribunal on earth, 
has not been changed ' transfigured. If he has not been it is 
evidence of such hopeless mediocrity that even the band of 
God wonld hardly be able to producc anything from it. 

\Vaite was trained ill the ways of the law and of the 
courts; his opinions do not convey the impression of a com
manding intellect, but they arc clear, terse, vigorous and 
judicial. 

He was absorbed in the obligations and responsibilities of 
his office, baving no aJl1bition beyond it. He was in manner 
plain, unattractive and tltlostentatiotls; his genial and social 
nature, combined ",iib amiable courtesy, endeared 11im to the 
members of the bar. He was an upright and impaltial judge, 
a good man and a pious Christian. 

After an intermission of ten minutes, Mr. Phelps, of 
Venuont, was introduced. 

AODRI~S.~ BY liON. BDW ARD J. PUEU'S, 

'rUB St:I'IUU48 rollaT AND 'fUR $O\'RRBIUNTV OP '1'118 I'p.ol'l.'" 

But few words remain to be added to those so well 
spokeu by my distinguisbed brethren, iu concluding, on the 
part of the Bar, the expression which tltis occasion calls for. 
'Ve lta\'e thought it well to mark, in a nlanner thus signifi
cant and conspicuous, tbe centennial a.nniversary of our high
est and glcatest tribunal; to review, so £'lr as the flying bour 
allows, its eventful and interesting history; to recall some of 
its n1f.~Ulorics, c11erisl1cd and imperisltable; and to consider, in 
tbe ligl1t of a century's experience, what bas been and wbat 
is like to be hereafter, it.;; place and its inilucnce us an inde
pendent constitutional power in tbe Federal Government of 
this country. -

o 
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\Vc cannot forget that in it:; origin it W~lS an c:xpcrimcnt, 
untricd and unccr~'lin. Judicial history has uut furnished 
another example of a court, created by an authority superior 
to legislation and beyond the reach of executivc powcr, clothed 
with a jurisdiction :lbo\'c the law it was appointed to admin
ister, and charged not merely with the general course of 
public justicc, but with the limitation of the powers of politi
cal go\'enllllent, and the adjustment of the conflicting claims 
of so\'ereign States. 'rile hundred years that now terminate 
ha\'c tested the value of all American institutions. Fortunate 
as they bave been for t11e most part, it will yet be the judg
ment of dispassionate history, tllat 110 otllcr has so completely 
justified the f."litb of its authors, or fulfilled witb such sig11al 
success the purpose of its foundation. 

\Vltat was that purpose? Not the limited original juris· 
diction of the Court, dignified and impo~'lnt, but rarely 
invoked. Not chiefly even, its ordinary appellate jurisdic
tioll t extensive and beneficcnt as it is, 1110St desirable, yet 
perhaps not indispensable. Not for these objects, great 
though tl1CY are, was it placed or did it need to be placed on 
tbe singular eminence it occupies. Its principal and largest 
function was designed to be, as it bas been, the defence 
and preservation of the Constitution that created it, a.o; tlle 
pcmlanent fundamental law on which our syst~m or govent
ment depends. 

Had that 111stnullent been left only directory to the 
lcgislatllrc, to be construed and gi\'en effect as tbe exigencies 
of 'party or the purposes of the bour might demand; llad it 
been referred to the conflicting dctenl1il13tion of ,"arious 
courts, witb no supreme arbiter to correct their mistakes, or 
to 11 their ts, so that its meaning might 
depend upon the State or tbe tribunal iu which the question 
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happened to arisc, it would s ity ha\'c bcromc but the 
shadow of an authority that had no real existencc, fmhfnl in 
a disconl it was powerless lo allay. Americ.m experiencc has 
made it an axiom in political science, that no written consti
tution of go\'cnUncnl can bupe to stand, without a p .. mullonnt 
and independent trihunal to determine its constnlction and to 
enforce its plecepts, in the last resort, This is the great and 
for-emost dttty cast by the CC>l1stitlltion, ror the sake of the 
Constitution, upon the Supremc Court of the United States, 

The jurisdiction of the Court o\'cr questions of this 50rt, 
llud the dual sovereignty so skillfully dh'idcd bctween the 
States and the l"cderntion, as they arc the most striking, arc 
likewise the only entirely original features. in the Constitu, 
tion, All else fonnd a precedent ur at least a prototype! in 
predons institutions, In its other brnnl~hes it is mainly the 
combination and adaptatiun of machinery that was known 
bcfo~, It \\'a~ to be expected, therefore, 111:\t the cnrlicst and 
ll1Qsl critical exercise of the ncw power conferred upon the 
Conrt, would be displayed in dealing with the new fonn of 
sO\'creignty at the sante time de\'iscd! and, bringing into har
mony those opposite fi)rees that might so easily ha\'c resulted 
in conflict ami disaster. The questions that ba\'c arisen in 
tbis field tla\'c been usually tbe most delicatc, often the most 
difficult, always the 1110st conspicllous of all that ha\'e engaged 
tbc attention of the Court. \VJ,ile it bas been charged with 
the limitation of other departments of gO\'cnnnental 
authority, llcre have been found llitbcrto its 1I10st prominent 

., employment, and the most dangcrful emergencies it has had 
• 

,to confront. Here lUl\'e taken place its most celebrated judg-
uumts, tlte most signal triumplts of its wisdom, its foresight. 
8.0; well as its nlOr&11 courage rarest of JmnuUl "irtncs. It is 

• 

to . tbis sagacious judicial administration of the Constitution . 
" . 

• 

, 
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that we are principally indebted for the harmonious operation 
that bas attended the Federal system, each party to it mnde 
supreme ill its own sphere, and at the same time strictly 
confined within it, neither transgressing 1101' transgressed. 
I..ooking back now upon t11is long series of deterJl1inations, it 
is easy to sec how different American history migbt h:l\'c 
been. lind they pro\'ed less salutary, less wise, and less firm. 
The Court did not make tbe Constitution, but has saved it 
from destruction. Only 111 the one great conflict, generated by 
the single inherent weakness of the Constitution, and uuhap
pily beyond judicial reach, has the Court f."liled to maintaiu 
iU\'iolate all tbeborders and marches of contiguous jurisdic. 
tiou, and to keep unbroken the peace of tbe Union. 

But it still remains to be obsen'cd that tbe service of 
prescr\'ing, througb the Constitution, tbe Uuion of the States. 
great and distinguished as it is, and \'ital as it is, has been 
wrought upon tll(~ machinery of go\"cnullcnt, 110t upon its 
essence. Beyond and 3OO\'c the question bow n political sys<
tem s11a11 be maintained, lies the far larger question, 'Vby 
should it be maintained at all? The forms of free go\'em· 
111ent arc valuable ouly as they effect its purpose. They ruay 
defend liberty, but they do not constitute it, 110r necessarily 
produce it. Tbeir ultimate permammce, tbercfore, among tlte 
men of ',ar race, must depend, not on themselves, but on 
tlleir results. 

The tnlc analysis of tbe {unction or the Supreme Court 
as the conscn'ntor of the Constitution, involves consequently 
the furtber inqniry, 'Vllat is tbe value of the Constitutiou to 
tbo~ who dwell under the s11adow of its protectiou? 

It rests llpon tile fouDdation·stone of popular sQvereignty. 
Tbe tnle definition of that familiar and Illucb·abused pbmse 
is not always kept in view. The sovereignty of the people is 

4i 
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Jlot the arbitrary power or blind caprice of tbe multitude, any 
lUorc than of an aristocracy or a despot. It is 110t the right of 
any class, small or great, higti or low, to wrong or oppress 
another. It is not a struggle between classes at all. It is 
simply the recognition of the natural and equal rigbts of man 
:lS the basis of a go\,enlluent fonned for their protection by 
its p\."'1)plc, and regulated by law. A system under which every 
citi1.cn, in the pc:lce of God mId of the State, shall be assured 
by indefeasible right 3nd not by f.'wonr or sufferance, in the 
enjoyment of his life, his liberty, bis property in all its fonns, 
his home, bis f.·unity relations, his freedom of conscience and 
of speecb. The powcrs of go\'ernment, in all their extent and 
elahorntio'n, come down at last to this ultimate purpose. For 
this they exist, and 011 this fonndation is raised all that ren
ders social life desirable. "In ind," says Lore1 Srong
bam, li he was guilty of no error, he was chargeable with no 
cxaggeration, he was betrayed by his f.-mcy into no metaphor, 
who once said that all we sec about us, King, Lords, and 
Commons, the whole macltincry of the State, all thc apparatus 
of thc system and its "aticd workings, end in simply bring
ing twch'e good men into a box/' 

The world has seen empires aud d:, l;t!;ties without nmn
ber, based upon arbitrary power. But f. the most part it has 
scc,n them perisb. They ha\'e i11mnin:lttd the page of history. 
but with the ligbt of the comet and the meteor, not of the 
stars, 'rhe ch·i1i1.ation they have brought forth bas been as 
transient as thcmselves. Neither government nor civilization 
conta.ined any clement of pcmlancnce, until tbey came to be 
founded upon thc principles of ch'il and religious liberty. 
Mngtl~ Charta was therefore the st.'lrting-point, not merely of 
free institutions, but of the only civilb:ntion that c\'er did or 
ever cO\ltd survh'c political systems, and pass 011 uniml)aircd 

, 
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frolU tbe ntius of one to die constntctioll of nnodlcr. Its 
striking and nlelUorable lauguuge no rhetoric bas becn able 
to impro\'e, 110 casuistry to obscure, \Vhen it broke upon the 
world it proclaimed a new era, tbe dawning of a better day for 
humanity, in wbicb the rigbts of man became snperior to gO\'· 
enullent. and tbeir protection the condition of allegiance, The 
great tll0Ug~lt matured with a slow but cert.'lin growth, Bat
tles enougb were (ought for it, but Ilc\'cr in \'nin. Unlil at 
last it came to be established fOl'C\'Cr upon Englisb soil, and 
among the English race on e\'ery soil. And the lligllcst eulogy 
upon the British Constitution was spoken when Cbatbnm said; 
U Tbe poorest man lUll}' ill his cott.'lge bid defiance to all the 
forcc of tbe CTOwn; it lllay be fmil, its .'oof may shake, t1le 
wiud lllay blow through it; tbe stonn lUay enter, the rnin lnay 
cuter, but the King of England canuot entcr; all 11is falces 
dare not cross tile threshold of the nlined tencment. It But 
dIe great orator could go 110 further; be could not say tbat 
tbe British Parliament might 110t enter tbe IIOllle of tbe sub
ject, for all the judges of England are powerless in the face 
of an Act of wbate\'er it may be. It was resel'\'cd 
for tbe American Constitution to extend tbe judicial protection 
of personal rights, 110t only against tbe rulers of the people, 
bllt against tIle representa~ives of tllC people, 

The history of tllc Saxon race exbibits few c11anges more 
striking than the succession of power, First, in thC' king; 
tIlen, when royal supremacy became intolemble, ill tbe bands 
of tbe barons, who stnlck tIte earliest blow for freedom, nud 
long stood between the throne and the people, tIle supporters 
of t1le one, tlle protectors of tbe otller. \VhCll ill tile COUl'se of 
tbl1e tbat oligarcby lIad in its t11m abuse<t its autl1ority, it 
passed to the Parliament chosen by the people. And wben at 
last the founders of our Cotlstitution, driven to revolution by 

• 
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t>arli:uncntary ol)pression, had teamed that c\'cn rcprcscntn· 
th'e go\,crnmcut cannot always Ix: depended upon by those it 
rcprescnts~ they placed the protectiml of llCfsoual rights be
yond the reach of the l)opn1:tr will. and found in n constitu
tional judici:lry the true and final cnst(..'(liall of the lihf:rty of 
the subject. 

'rile maintcn.mcc of these rights against all Fcdernl inter. 
ferencc was conferred upun the Court by amendment, almost 
immediately after the adoptiun of the Constitution, and as 
soon as it WOl.'\ pcrcch'C'd that the power ought to be ex
pressed, because it might f..,i1 to be implit-d. The protectiou 
of them again!';t State iu\'asiull ill one important I)articular "'"' 
the iJl\'iolability of contracts -wa.":O pro\'ided in the original 
Constitutiou. And when, twenty-two years ago, the inter
ference of the States with the rights of life, liberty, and prop
erty was forbidden by tbe Fourteentll Amendment. the; juris
diction of the Court over this gre:lt subject became complete, 
and will, beyond doubt, always remain so. But one exccp
tion still cxists, in the power of Cougre!=s, \\itl1in tIle limited 
scope of its nuthority. to P:1.SS a law, though it may imp.,ir 
the obligation of n pre-existing contmc:t. 

Otber topics of constitutional interpretation wiU nlwnys 
remain. The time will ne\'cr come when questions of con· 
flicting authority betwccn the States and tile Nation will c:ea~ 
to arise. But that field must gradually grow smaller, and its 
inquiries 1es£ critical. The main landmarks lu\\'c now been 
planted, tile boundary lines traced, tllc cardinnl niles strongly 
and clearly cstablished. Future laoor in tbat direction, thong11 
constant, will he easier and, plainer than in tbe centnry t1lat 
ba.cs passed away. 

But new attacks upon individual rights, in mnny (onns 
, :md under Inany pretexts, are beginuing to be beard of, and 
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nrc to be looked for in nn increasing measure. l.'he accursed 
warfare of classes is the danger that nplx'"3rs cbiefly to threaten 
tbe future. It requires little prescience to perceive thnt the 
burden of constitutional administration by the Court is to 
shift llercafter in a considerable degree fmm tbe prcscn'ation 
uf the of go\'crnment, to the enforcement of its 
\I object; froUl conflicts bctW~~'l tbe States and the 
Federation, to those between the St.'ltc and the dti~el1, involv
ing tlte protection of property, of contrnct,S, of personal rights, 
But the best assurancc that the Court will be found equal to 
the emergencies that arc to come, whatc\'er they may provc 
to be, is seem in the success with which it bas enconntered 
those of thc past. And tbat succcss is most clearly shown 
by the public confidence it bas inspired. The people of dais 
country lUl\'e leanlcd to ba\'c faitb in the Court, and pride ill 
it. EJc\,ntc.'<l and ill a mcasure isolntecl ns it is, tbey slill feel 
it t,O be their 0\\"11, Many n plain man bas llc\'er seen itt nor 
ever expects to see it. He cannot discriminate ito; jurisdic
tion, 110r understmld its proet.-durc, The principles of its 
jurispnldcncc nrc not for his comprel1ens2on. But be reposes 
\\it11 a luore confident security under the roof llis industry h:L'i 
rnised, nud enjoys with n better nssnrnnce tbe liberty that has 
1l1nde him : lie knows there is a limit wbich 01>· 
pn!s!.ion c:mllot transgress; tlUlt be can llcvcr be dissc:ii!cd 
nor outlawed, Jlor otllel'wisc destroyed; thal 111,) 41::;,cncy of 
power can go llpon bitn or send upon hi ,but by tbe judg
ment of his peers and tbe law of tllC lnnd; and he bclic\'cs 
t1lnt if the worst sllould come to tbe worst. ami wrong and 
outrage sbould be found intolemble and yet without other re
dress, thcre is still laid up for laim :l ' under the Cou
stitution of bis country, to be COIUP:1SS00 h~ some wn)' or 
otbert in the Supreme Court of the United States. 

, 
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Long and );'lte may it ~, Sir, before that confidence is 
shakcn. If it is sometimes childlike in its simplicity, it is 
always noble in its origin. Long and late may it be before 
c\'en tbe: suggestion sl1:\l1 1>Clletrate the f.'lith of common men: 
thnt the highest American justice is not for them. May no 
consideration of convenience. 110 pressure of business, e\'cr 
seek its relief in any limitation, whicb shall carry the idea 
to thc l~dy of the l>coI>lc, that there is reserved in this CuUIl· 

try for the powcrful l'OfJ>oratil)n, the milliouaire and the great 
financier. nn ultimate justice that thc humbler citizcn canllot 
rcach; that a minous cause may be decided against him 
withc:mt redress; and yet the same judgment in the C&lse of 
another man, whose dC:llings arc larger in amount though 
smaller in relath'e c:onscqllence, may be re\'ersoo and set 
nsidc as unlawful and unjust. L.'1wycrs know tbat purely 
constitutional questions arc not measured by figures, But 
thnt discrimination ootwtrtn the sIX"cinl and the general juris
diction can neither ~ unde nor understood by tbe mass of 
men. And snch questions fonu f after all, but a small part 
of the administration of just.ice. Public confidence is a 5cnsi· 
th'e plant. No institution ill :1 fn:c go\'cnullent call afford to 
endanger it. 

And thus, by the inexorable logic of sound constitutional 
priucil)Jc..s, it has been brought to pass, tbat tbe rights of tbe 
people find their last and best security, 110t in the popular 
assembly, nor in any agency of its creation, but in that in
stitution of go\'ennneut, whidl is furtbest of all beyond the 
popular reacb, which is mndc~ as f.'1T as any institution cnn 
be, independent of public feeling! and invulnerable to the . 
ntl.'lck of H:l\'ing its origin in tile sovereignty of 
the people, it is tlle bulwark of tl,e peopl'! against t1lC~ir 0\\11 

lllltld\'is(,.d action. their own uninstructed wtll. It S .. 1.\'CS them, 
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110t merely from their enemies, it sa\'es them from themselves. 
And so it perpetuates the sovereignty from whicb it sprang; 
and which bas best provided for its OW11 suprcmacy, by tbe 
surrender of a powcr it was dangerolls to retnin. For tbis 
purpose alone, nside from tbose necessary to its 0\\,11 mainte
nance, does the National Govenllllent cross the linc of tllc 
States. All mercly legal rights of the citizen, outside of 
Federal affairs, are left dependent upon tllC authority of the 
State ill which IlC is found. Only the cardinal personal 
rights are taken in charge by tbe Nation, as between tile 
Govcrnment and the individual, because only through that 
protcction cnn be assurcd eithcr thc valuc or thc pennancncc 
of a Constitution, wbich is itself t!,e GO\·enullcnt. and itself 
the Union. 

'rite experience of American free go\'enllnent 1t~.S shown 
tllat it is the tendcncy of its legislati\'c brancbcs to decrease, 
and of its judicial powcr to rise, in public estimation. It bas 
added a fresh dcmonstration to the truth that is as old as 
the history of freedom, tlmt it must find its safety wbcre it 
found its origin, in thc exertions of tllose to wllo111 truth is 
better than popularity, and right superior to gain. And bas 
pro\'oo again wbat lIas been pro\Ued so often, that thc only 
liberty lnlmanity can tolerate, is tIle liberty tImt is undcr 
tile law. 

To you, our especial and most ltollourcd guest:;- J nstices 
of thc Court whose nativity we celebrate more tlmn Ptl/I't'S 

em/scripli ill our Repnblic·· .... tbc Bar -.:~ tbis conn try, ill all itt; 

length and breadth! has to-day but O~~(· grceting to offer, one 
to cOIl\"ey. It is t11e assurance of thcir supremc 

respect, their unfaltering confidence, their cordial attachmcnt. 
Tbe 1'Clat1011s of the Court with the advocates w110 11 ave 

ti to timc gathered about it, 113\'c been always 
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among its l1appiest incidents, It bas had the good for
tune in an lU1COlllmon degrce, to inspire them not merely 
with respect, but witb a sincere' personal affcction. To this 
sentiment you have ne,'cr been strangers, and you never will 

• 

be. If the words of eulogy that 11a\'c been so felicitously 
uttered by my brother l1ave touched those who have gone 
before YOll rathcr t1la11 yourseh'cs, it is because, and only 
becanse, they are with the dead and you are still among dIe 
living. Long may that restraint scal the lips of your 
eulogists. 

Judges will be appointed and will pass away. One gcn
eration rapidly succeeds another. But WllOC\'er comes and 
wboc\'er goes, the Court remains. The King may die, but 
still the king sun'h'es, Strong in its traditions, consecrated 
by its memories, fortified with the steadfast support of the 
profession that surrounds it, anchored in the abiding tntst of 
its countrymen, tIle great Court will go OIl and still go on. 
Keeping alive through many a ccutury that we shall flot see, 
the light that bums with a constant radiance upon the high 
altar of American constitutional justice. 

The acknowledgments of the Conrt were made by Chief 
Justice Fuller, who, ill presenting Mr. Justice Field, spoke as 
follows: 

RE~IARKS OF CHIEF JUSTICE FULLER, 

JJ,fr. Chnirllloll: 

I rise to express to the New York State Bar Association 
and to those wlto lla\'e co-operated with it, on beltatf of the 
Supreme Conrt of the United States, tlle appreciatiotl of its 
members .>f the admirable DJanner in which the Centennial 
Annh'ersary of the Organization of the Judicial Department ot 

,. 
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the General Govenunent is being celebrated, and their sense of 
the cordial il0spitality with wllich they have been welcomed to 
the metropolitan city, where the first session of the conrt was 
held. Their acknowledgments arc due for thc terms in which 
t11at welcome bas been extended during these exercises, and 
for tl1c discriminating and eloquent addresses in historical and 
biographical review of the court, aud in exposition of its 
powers, the ends wllich it secures, and the \'ital functions 
whicb it exercises in the mastcr~y constitutional scheme de
vised to perpetuate popular gO\'emment "addresses worthy of 
the eminent men who bave pronounced them, leaders of that 
great fratcmity wl1cnee the bership of courts is derived, 
and upon whose assistance and support all courts rely. 

But it is not for me, while tendering tbesc acknowledg
ments, to enter upon those comprehensh'e reflections suggested 
by thc occasion, and which should find expression 011 Ollr 
~'lrt. Tlmt grateful duty appropriately de\'olves upon one of 
those \"eteran jurists, the fruitrul labors of whose many years 
lla\'e imparted imperishable fame to the tribunal and them
seh·cs. Three of them. still shining in usc, find work of 
noble note may yet be done in the cause to which their li\"es 
have been df!dicated; while another, the recipient of thc U\"eli· 
est att..'lcbmcnt on tlle part of his bretbren and of tbe people 
he bas ser\"ed so well, maintains, in bis well-cantcd retire-
111ent, a ne\'er-ceasing interest itl the exalted administration of 
• • JustIce. 

And I deem it a peculiar felicity that at a celebration 
conducted under the auspices of the Bar of the State of New 
York tltat Bar wllicb 1135 given to t11e Supremc Bench a 
Jay, n Livingston, a Thompson, a Nelson and a Hunt, al1d 
whose Blatchford continues most worthilv to adorn it ' I am • 
enabled to introduce, as a reprcsent.'lth·c of the court, a member 
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of that same Bar who has reflected so much credit upon its 
training in more than thirty year:; of distinguisbed judicia! 
servke, Mr. Justice Fmr.o of Califomia. 

,J/I". Prt'Sldt'lIl t1Iul (;t'/IIIt"l/UII: 

:\s the Chief Justice of the United States has hccn pleased 
to refer to tn\· former connection with the Bar of t.his State 

~ 

and city, I beg to say that I still claim, with pridc~ me ber
bcrship there, and trust that tltl! claim will be allowed. Ai
though r remained in this city hut a fcw yenrs, swept away 
by the current which set, in 1849, for the Eldorado of the 
"rest, dreaming that I might perhaps in some way aid in lay
iug the foundations of that grC:lt Commonwealth, which every 
onc saw W:iS to arise on the Pacific. I carned with mc, and still 
retain, pleasant recollectinns of the teamed Bar of that period, 
and of its great lawyers, to whom I look .. -d up with admir:l
tiou, George \Vood, George Griffin. Daniel Lord. Francis B. 
Cutting, Benjamin F. Butler. John Duer, Charles O'Collor, 
JalUl!s n. Ger-.nd, James T. Brady and others names llc,'cr 
spoken of throughout our land without l)rofolllld respect. In 
my snb~equent life. in the ,"nrk-d experiences with wbich it 
bas been marked, .md with the e"tcndt.-d acquaintancc I h:l\'c 
had with the legal profcssion. I have always regarded them as 
among the ablest nnd most Jeamed of great advocates. 

Th~ Chief Justice in belmlf of himself and his associates 
has expressed in fitting tenns t11dr higb appreciation of the 
courtesy extended to them by tile Bar Association of tile State 
of New York, tlte of which they will enrry 
througb life. He bas also expressed the pleasure wl1icl1 tlley 
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bavc felt, in C0111111011 with all here present, in listening to tite 
addresses made upon the organization of the Supreme Court, 
and its place in the constitutional syste111 of the United States, 
and upon the lives and careers of the Justices who, by their 
expositions of the Constitution :l:,d their maintenancc of its 
principles, ba\'c shed lustre upon t1mt tribunal. But far be
yond these eloquent discourses, and beyond the power of ex
pression in words, is thc culOgi\ull presented by this vast 
assembly, ' composed of great lawyers, eminent Judges, and 
DIetl distinguisbed ill different departments of life for their 
honorable public sen' ices, gathered fro111 all parts of our 
country, to celebrate the centennial anniversary of tile court's 
organi1.ation, and to listen to the story of its labors during the 
hundred years of its existcnce, an assembly presided over by 
one who bas beld the high office of President of the United 
Sbltes. 

In every age and with e\'cry people there ha\'e been cele. 
brations for triumphs in war--fOl~ battles wou on land and 011 
sea and for triumphs of peace, such as the opening of new 
avenues of commerce, the disco\'ery of new fields of industry 
and prosperity, the construction of stately temples and 111011U

ments, or grand edifices for tbe arts and sciences, and for the 
still nobler illstitutioll~ of charity. 

But never until now has there been in any country a 
celebr.a.tioll like this, to commemorate t11e establishment of a 
judicial tribunal as a co·ordinate and pcnnanent brallch of its 
go\·cnuucnt. The Jlt10btnlsh'e labors of such a department, 
the simplicity of its proceedings, unaccompanied by pomp or 
retinue, and tlte 5111all number of persons composing it, have 
caused it to escape rather tban to attract popular attention 
and applause. 

'rbis celebration bad its inspiration in a profound rever· 
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ence for tbe Constitution of the United States as the snre and 
only means of preserving the ·Union, with its inestitnable 
blessings, and the cOllviction that this tribunal lJa.<; materially 
contributed to its just appreciation and to a ready obediencc 
to its autltority. For that Constitution tIlC deepest rc\'crence 
may well be entertained. Its adoption was essential to that 
dual govenlUlent, by which alone free institutions can be main
t.1illed in a couutry so widely extended as onrs, embracing 
every variety of climate, fl1rnislling different products, sup
porting differcnt iudustries, and having in different sections 
people of different habits and pursuits, and, ill many cases, of 
different religious faitbs. 

Of tbis complex go\'cnuuent of its origin and operation ' 
I may be pardoned if I say a few words, before speakiug of 
its judicial department and of the peculiar functiolls which 
distinguisll it from the judicial departments of all otller COUll
tries, and before speaking of the necessity of legislation, that 
its tribunal of last resort nt:l\' be as useful iu the future as 

• 

we believe it bas been in the past. 
Experience lIas ShOWll that in a country of great terri

torial extent and "aried interests, peace :md lasting prosperity 
can exist with a civilized people only wben local affairs are 
controlled by local authority, and at t1le same time there are 
lodged in the general go\"emment of the country such sovereign 
powers as will enable it to regulate the intercourse of its 

, 

people witb foreign nations and between the se\"eral conIUm-
llities. protect them ill a11 their rights ill SUell intercourse. de
fend the country against iuvasion and domestic violence, and 
maintain th~ supremacy o( tlte Jaws througllout its whole 

• 

domain. Tbis principle the framers of the Constitution acted 
upon in establisbing t11e gO\'emment of tbe Union, by leaving 
unimpaired tlle power of the States to control all n:atters of 

• 
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local interest, and creating a new gO\'CnUllent of so\'ereigll 
powers for matters of general and national concern, They 
thus succeeded iu reconciling local self-go\'ernmellt "or home
rule as it is termed with the exercise of national so\'e
reigllty for national purposes, Under this dual go\'enltllcnt 
each State may pursue the policy best suited to its people and 
resources, though uulike that of another State, And yet there 
can be 110 violent conflicts so long as the central go\'cnunent 
exercises its rightful power, and secures them against foreign 
invasion and intemal violence, and extends to the citizens of 
each State protection ill the others. The adaptation of this 
fornl of for a far more extended territory tltan that 
existing at its adoption, bas been demonstrated by the addi
tion to the Union of new States with interests and resources 
in many respects essentially different from those of the original 
States, but whicb, from experience of its benefits and their in
stitlcth'e yearning for nationality, have fonned a like attach
ment to tlte Constitution. 

The prosperity which has followed tbis distribution of 
go\'cnuuental powers not only attests tIte wisdom of the framers 
of the COl1stitntioll t but transcends even their l1ighest expecta
tions. Iu the history of 110 people ancient or modem- lIas 
anything been known at all comparable with the progress 
of the country since that time in the developulcnt of its 
resources, in the addition to its material wealth, iu its appli
cation of science to works of public utility, in the increase 
of its populatioll, and itl the general contentment find bap
piness of its people. The predictions of the most ent1msi
astic as to its growth and prosperity ne\'er equaled tIle 
stupendous reality, 

The Constitution of the United States, wllich, in ordain
ing this complex go\'emment, has been producthoe of such 
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\'ast results, was the outgrowth of institutions and doctrines 
inherited from our :tnccstors and applied under the new con
ditions (:if our country. A distinguished English statesman 
bas designated it ns the most wonderful product stnlck off' 
at a g1\'en time by t1~e brain and purpose of man; but this 
designation is only tme as to the character of the instru
ment. Though it received definite (onn from the labors of 
tbe Com'ention of liS;, it was, in its dh-ision of gO\'l~mmel1tnl 
powcrs into three dcp.ntmcnts, ;la,d ill its guarnllties of private 
rights. the product of centuries of experience in the govem
ment of England. It had its roots deep in the past. as aU 
enduring institutions lla\'c. The colonists brought with them 
the great principles of ch-it liberty, which had been estab
lished there after many a cantliet with the Crown, nnel which 
were proclaimed ill :.\Ingna Charta nnd in the Declaration of 
Rights. Our country was in this respect tilC }JC~ir of all ti,e 
ages. Xot a blow was stnlck for libcny ill the Old \Vorld 
that did not wakc an echo in the forests of the New. E"cry 
vantage ground gained there on its behalf wns courageously 
and stnbbonl1y held here. Thus liberty, with aU its priceless 
blessings, passed from country to country, from hemispl,ere 
to hemisphere, and from generation to generation. Claiming 
tbis inheritance, thc Continental Congress. assembled itl I ii4 
to pro\'ide measures to resist the encroachments of the British 
CroW11 , declared that· the inhabitants of the colonies were ell
titled. "by the immutable Jaws of nature, tlte principles of 
the English Constitution and their sC\'eral charters, to all tbe 
rigbts, privileges and immunities of free aud natural-hom sub
jects witbin the realm of England. U And wbell a subsequent 
Congress, in 1776, declared the independence of the colonies, 
it proclaimed tbat the rights of lUan to life, to liberty and to 
the pursuit of 11appincss lJa\'ing tllen risen to a just appre-
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dation of their tmc SOllrcc- wcrc held by him, not as a boon 
from king or p.1rliamcnt, or as th,c grant of any charter, but 
as thc endowment of his Creator, -!l.ud declared also tbat to 
secnrc thcse rights,. not to grant thcm· go\,cnllnents arc 

instituted among men, dcrh'ing their just powcrs frolll the 
consent of thc go\·cmcd. "I'hc diffcrent comm!1J1ities~ which. 
by the sep .. uation from thc mothcr country, bad ccased to be 
colonics and had becomc States, when framing new consti
tutions to conform to dlcir ncw conditions, inserted guaran
ties for the protection of these rigllts, with other pro\'isions 

required for thc gO\'CnUllcnt of free conullol1\\"ealths. 
It was foresecn, llo\\,c\'cr, by members of thc Continental 

Congress, and by tbol1glttflll patriots throngbout thc country, 
that when thc independence of thc colonies was rccognized by 
the mothcr country, as sooner or later it mllst be, they would 

be at once surronnded by difficulties and dangers~ threatening 
their peace and e\'cn their existence as indcpendent communi
ties. It was plain to thcm that, widlont some common pro
tecting powcr, disputes from conflicting interests and rivalries, 
incident to all neighboring States, would arise between them, 

\\"hich \\"ould ine\'itably lead to armed conflicts and in\·ite 
the interference of foreign powers, ending in their conquest 
and subjection; and tbat all that was gained by the cxperi. 
encc of centuries and b,· thc re\'olut;on on bel1:11f of the -
rights of man and frcc go\'crnment would be lost. 

To pro\'ide against these apprehcnded dangers, a federa
tion or leaguc betwccn tIle States was proposed as a measure 
of common defense and protection. Articles of Confederation 
we, ~ accordingly framed and sllbmitte<l to the legislatures of 
thc States, and finally adopted in liSr. 

But, as we aU know, these articles provided no mode 
of carrying into cffect the mcasures of tbe Confederation, or 

• 
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C\'cn the trcatic~ made b,' it. The" est.\blishcd no tribunal 
• • 

to construe its cnactmcntc; and enforce their provisions. Ito; 
, 

power was simply that of recommendation to thc Statest its 
framers appearing to bave belic\'cd that the States had only 
to know what was nccessary, in tbe judgment of Congress, 
for the general welf.'lre, to prO\~ide adequate meaus for its 
accomplislnnent, A go\'cnuucnt whieh could only enforce its 
enactments upon the apprO\'al of thirteen distinct sovereignties 
necessarily contained within itself thc seeds of its dissolution; 
it could 1I0t givc the general protection nccded. Ha\'ing no 
power to exact obedience or to punish for disobedience to its 
advisory ordinances, its rccounl1cndations were disregarded 110t 
onl\" b\' States but b,' individuals. 

• • • 

But though tIte go\'ernment of thc Confederation failed 
to accomplish the purpose of itq creation, its experience was 
of inestimable ,'atuc:; it made clear to tbe whole country 
what was essential in a general government in order to gh'c 
the needed security a.nd protection, and thus prepared the 
way for the adoption of tbe (\mstittltioll (\( the United States. 
So Ollt of the 1(c~essities of the times, to preserve whatew.:r 
of freedom bad been gained in the past,' 'gnh'2d after years 
of bitter experience, both in the mother coulltry and iu OUl' 

0\\·11, and to secure its full fruition in the future, that iu
stnun~t1t was fmmted and adopted. By it the great defects 
of tile Confederation were avoided, ~md a go\'enuuent created 
with ample powers to 1:,"\'e to tbe States and to all theh
inhabitants the needed security a government taking exc1l1-
sh'e charge of onr foreign relations, representing the people 
of all the States in that respect as one nation, witb power 
to declare war, make peace, negotiate treaties and form alli· 
ances, and at the same titue secnring a repUblican gO\'cnt

ment to each State and fr~{:dfJiln of intercourse between the 
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States, equality of privileges and immunities to citizens of 
each State in the several St.1.tes, uniformity of commercial 
regulations, a common cuneney, a st.1.1ldard of weights and 
measures, one postal system, and such other matters as con
('Crncd a11 the States and their people. 

By the union of the St.1.tes, which had its origin in the 
necessities of the war of the Revolutioll, which was declared 
in the Articles of COllfedcratio:l to be perpetual, but which 
was rendered perfect ouly under the Constitntion, the political 
body known as the United St.1.tcs was created ami took its 
place in the fiunity of nations. \Vith, that union the Slalcs 
became, in their relations to foreign countries and their citi
zens or subjects, one nation, ami their people became one 
people, with a government designed to be perpetual. A dis
solution of the Union would, indeed, remit the States to their 
original position of separate coUll1umities, and the United 
States ceasing to be a political body would pass from the 
family of nations. Bnt such a possibility was never con
sidered by the framers of the Constitntion; 110 provisions are 
found within it contemplating such ~L result. As aptly stated 
by Chief Justice Chase, "the Constitution in all its provisions 
looks to an indestructible Union composed of indestructible 
States." Its government was clothed with the mealls to give 
effect to all its mcasnrC$, whicb nOlle ha\'e h('('u ahlc during 
thc century of its existcnce successfnlty to rcsist. In tile late 
civil war its strength was snbjcct(.'(l to the sevcrest test. But 
notwithstanding thc immense forces wielded hy th~ Confcder
ate States, the extent of territory they controlled, and the 
vast numbers which recognized tl1eir authority, the govern
ment of the Union ncver fi)r onc bonr renounced its claim to 
supreme authority over thc whole country, and to the al1e
giance of every dtizell thereof. And when tbe contest ended 

.alJ 

, 
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" a contest which was the most tremcndous and :lwful civil , 

war kU()Wll in histmoy, though made resplendent with unprc
ccdcntc(t :lclc; of heroic courage on both sides' "the armies of 

the Confedcratc Stales were scattered, and their whole govern
mcnt overthrowu. \Vhilst the fiery courage and martial spirit 
of their I>coptc extofted onr admiratioll, we arc all of the 
same warrior race, ' their attempts to break the Uuion only 

disclosed the immovable solidity of its foundations and the 
n1:1,ssh'e strcngth of ilo; sllpcrslfllcture. It was the dash of 
the tempcstuons waves against the eternal rock. And, 110W, 

iu aU its wide domaiu, in resped tn every right secured by 

the Coustittttim~" L:') ~i!ize", ~f th<! RqnthHc is beyond it.'i 
power or so humble as to !Je 'bcm:ath its pro~c,rtion. \:';c can 
now confidently look forward to the till1~ when the Cln1Uh1' 

will embrace hundnds of millions of people, and arc justified 

in belie"ing tl1:\t the States will be united then, as now, by 
kindred sentiments, and common pride in the greatness and 
the glory of the country. \Ve have an abiding f.'litlt that 
when we shaH have surpassed 'as we arc destined to do in 

the vastness of our empire, as iu the civilization and wealth 
of Ollr people, ancient Rome in her greatest days, ,·e sl1a11 
continue to be, for all national purposes, as now, one nation, 
oue people, one power. 

The crowning defect ill the go\'enllnent uuder tbe Arti
cles of Confederation was the absence of any judicial power; 
it had no tribunal to expound and enforce its laws. 

In 110 one particular \Vas the difference between that gov

ernmeut and tbe one wbich superseded it Dlore marked than 
in its J lldicial Departmellt. Tbe Constitution declares not 
only ill w11at courts tIle judicial power of tbe United States 

. slmll be vested, but to wllat subjects it slmll extend. It is 

vested ill one Supreme Court and in stich illferior courts as 



Congress may from time to timc ordain and est"lhlish, and it 
extends not only ttl all cn.scs affecting :un bas.c;..1dors , other 
public miuisllCrs and consuls; to all cascs of :lClrniralty and 
maritime jurisdiction i to controversics to which t!lC Unitt.'<l 
States sbal1 be a party; to controversics between two or more 
Statcs; between a Statc and dtii-:cns of another Slnte; between 
citiio;CllS of different Statcs; betwccn citizens of the same Slate 
claiming lands undcr grants of different States; anti betwccn 
a State, or the citi1.cns thereof, and foreign Slates, citi1.el1s "1' 

subjecLc;; but also to un easel) in law and equity arising 
under the Constitution, tbe laws of the United SL.'ltcs ami 
treaties made under their authority. Cases are cOtlsidefl'(l as 
arising under the COllstitution, laws amI treaties of the United 
States, whene\'cr auy question respecting that Constitution ami 
those laws or treaties is prescnted in stlch form that the judi
cial power can act upon it.-,-that is to S:lY, whcll a right or 
claim is asserted for the Itmintenance of which a construction 
of that Constitution, or of a law or a treaty of thc United 
Statcs, is required. 

No gO\'ernment is suited to a frcc peoplc where a judicial 
d~partmel1t does not exist with PO\\'CI' to decide a11 judicial 
questions arising upon ib; constitution and hlWS. 

The Judicial Department established under the Constitu
tion is tInts CCH':xtellsivc; it reaches to c\'cry juclidal question 
which arises under tbe Constitution, treaties, and laws of the 
United States, It bas de\~oh'c<l upon it, when snell a question 
arises, beyond the ordinary functions of a judicial department 
under :1, single, as distinguishcd from a dual. governmcnt, thc 
duty of determining whether the delegation of powers to Con
gress on tIle one hand, or tIle rcscrvation of l)()\\'crs to the 
States on thc otller, is passed by eitllcr, and tl1\15 of prevent
ing jarring conflicts. And in two particulars it is distin-
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tinguishcd from the jndicial department of (+0:., ')~~;~r country; 
unc, in that it can sununon he(or~ it the ;1t;~ k}' " I; :- h.i' Union, 

• 

:u1<1 adjust contrc)\'crsics between them, goit,<~: ',: ,.; ~~ to the Cl(~ 

tcnt of determining dispntes as to their bolm3i.~-:~\~St rights of 
soil :md jmis<iiction; the other, in that it ('an dctennine the 
validity or im'Ollidity of :m act of Congress or of tbe States, 
whell the validity of either is assailed in litigation before it. 

Controversies hcl\\'(.'Cn different States of the world rc~ 

spcctillg their boundaries, rights of soil, and jurisdiction ha\'e 
been the fmitfn1 sonrce of irritation betwccn theis' people, and 
not nnfrcqnently of bluody conflicts. 'I'he history of m:lny of 
the principalities uf Gcnnany in the fifteenth century is a 
hislory of desolating war:.; o\"cr disputed boundaries. The 
license, dison:!crs and crimes usually attendant upon border 
w:lrfiu'C were the cause of widespread misery, until the estab
lishment under Maximilian of an Imperial cluunber for tbe 
settlement of stich controversies, which brought out of chaos 
ordel' and tranquillity in the German Empire. 

Between the States in this country, under the Artic1('s of 
Confederation, there wcre also numerous conflicts as to bound
aries and consequcnt rights of soil al\(l jurisdiction. They 
existed between Pennsylvania and Virginia; between Massa
chusetts and Ncw Hampshire; and between Virginia and New 
Jersey. By the judici?.1 article of the Constitution all such 
controversies arc withdrawn from the arbitrament of war to 
the arbitrament of Jaw. Thus, for the first ti in the ltistory 
of the world is the spectacle presented of a provision eml)(xUcd 
in the fUu<lamental law of a country, that controversies between 
States stilt clothed, for purposes of intenlal govennnent, with 
tbe powers of independent communities· shan be ~tlbmittcd to 
the peaceful and orderly of judicial procedu1'C for set
tlement· controversies wbicb lArd Chancellor Hanlwic'kc. ill 

• 



the case of Il'/III \'. lmcl /ltlllliJloi·t>, said were worthy the 
judk~ltnre of ~l Roman senate rather than of a single ju<lgc. 

'rile practical applicatiun of the power of the Supreme 
Court in this p:trticulnr bas been fruitful of happy results. 
III 1837, it settled n disputed boundary between Rhude Island 
and Mass.'lchusetts; in 1849, it brought to an adjustment the: 
disputed line between l\[issollri and Iowa j and, in I BiO, it 
settled the conlro\'crsy betwccn Virginia and \Vest Virginia as 
to jurisdiction over two cOllnties within the asserted bound
aries of the latter. Certninly no provision of the Constitntion 
can be mentioned, more honorable to dlc country or morc ex
pressivc of its Christian ch'ili1.ation, thun the one which pro
vides that controversies of this character shall be: thus peace
fuJly settled. In determining them, the court is surrounded 
by no imperial guard; hy no bauds of jal1issarics; it has with 
it only the 1II0ral judgment and the im'isible power of the 
people. Shou1cl the necessity arise, that im';sible power would 
sool1 de\'eJ0l> into a visible aud irresistible force. 

The power of tllc court to pass upon the conformity witlt 
the Constitution of an act of Congress, or of a State, and 
thus to declare its validity or ill\,:ltidity, or limit its applica
tion, follows from tIle nature of the Constitution itself, as the 
supreme law of the land, the separation of the three depart
ments of government into legislative, execntive and juc1icial
the order of the Constitution.. each independent in it;; sphere, 
and tlle specific Tcst.raillts npon the exercise of lcgislath'c 
powers contained in that rnmellt. In all other cOllntries, 
except perhaps Canada under the go\'ernment of the Domin
ion, the judgment of the legislature as to the compatibility of 
a law p:l!';sed by it with the constitution of the country has 
been considered as superior to t1le judgment of the courts. 
Bnt under the Constitntion of the Unite(} States, the Supreme 
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Court is indcpcmient of other departments in atl judicial mat

ters, and the compatibility ~t\\'ecn the Constitution lmd a 

statute, whether of Congress or of a Statc, is a judicial and 

not a political question, and therefore is to be determined by 
the court whenc\'cr a litigant asserts a right or claim under 

thc disputed act for judicial decision. 

'fhis power of that court is sometimes characterized by 
foreign writers and jurists as a unique provision of a disturh. 

ing and dangerous character, tending to defeat the popular 

will as expressed by the legislature. In thus characterizing 

it they look at the power as one that may he exercised by 

way of supervision over tbe general legislation of Congress, 

determining thc \"alidity of all enactment in advance of its 

being contested. Hut a declaration of the unconstitutionality 

of an act of Congress or of the States cannot be made in that 

way hy the J nelidal Department. 'rhe unconstitutionality of 

an act cannot be pronounced except as required for the deter

mination of contested litigation. No such authority as snp

posed would be tolemted in this country. It would make the 

Supreme Court a third house of Congress, and its conciusions 

would be subject to alt t!le infirmities of general legislation. 

The limitations upon lcgislath'c power, arising from the 

nature of the Constitution and its specific restraints in favor 

of private rights, cannot he disregarded without conceding 

that the legislature can change at wilt the form of our 

government from OIlC of limited to one of unlimited powers. 

\Vhcncvcr, therefore, any court, callcel upon to construe an 

enactment of Congress or of a Statc, the validity of which is 

assailed, finds its pro\"~5ions inconsistent with tbe Constitution, 

it must give etTect to the latter, because it is the fundamental 

law of the whole people, and, as such, snperior to auy law of 

. Congress or any law of a State. Othenvise the limitations 
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npoll legislative powcr cxpresscd itl the Constitution or implied 
by it must be considered as vain attempts to control a power 
which is in ilc; nature nncontrollable. 

This unique power, as it is tenl1cd, is therefore not only 
not a disturbing or dangerous force, but is a necessary conse· 
quence of ollr fonu of goventmcnt. Its exercise is necessary 
to keep the administration of the govenlJlIcnt, both of the United 
States and of the States, in all their branches, within the 
limits assigned to them by the Constitution of the Ullitc:.-d 
States, and thus secure justice to the people against the un· 
restrained legislative will of either the reign of law against 
the sway of arbitrary power. 

As to the decisions of the Supreme Court respecting the 
constitl1tiouality of acts of C6ngress or of the States, they h:l\'c, 
as a general rule. been recognized :lS furthering the great pur
poses of the Constitution; as where, in (;ibIJeJ/ls v. (ktl('II, the 
court declared the freedom of the navigable waters of New 
York to all \'essels, against a claim of an exclusive right to 
navigate them by stea11l vessels under a grant of the State to 
particular indh'iduals or where, as in Dartlllolith Co//,;t;C ,', 
1I1'(J{)diL,I(ln/, the court euforced the prohibition of the Consti· 

tution against the impairment by the legislation of a State 
of the obligation of a contract, declaring \'oid an act of New 
Hampsltire whiclt altered tlte charter of the college in essential 
particulars, and holding that the charter granted to the trustees 
of the college was a contract within the n1t~aning of t1le Con
ntitntion and protected by it; and that the college was a private 
chariL'lble institution 110t under the control of the legislature; 
. or where, as in Browll v. ~iftllJ'lnlld, tIte court declared that 

commerce witb foreign nations could not, nuder a 1a \\' of the 
State, be burdened with a tax upon goods imported, before 
they were broken in bulk, though tbe tax was imposed in 
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the form of 3 liCCllSC to sell; or where, n., in U'''rsltm \', 
Cntll'/t·s/t.lll, the court declared .that the bonds and securities 

of the United States could not be subjected to taxation by the 

Statest ~Uld thus the crt'tlil of tItc United States be imp'lircd; 
• "UJ' where, as in ;JItClIl/och v, ,1ftllJ,/tllul and 0$60171 \', lIt1/d.' 
tlllll' UIII~Ctl ~i(1lt'st the court denied the authority of the 

St:ltcs, hy taxation or otbel'\\ise, to impede, burden, or in auy 

manner control the means or measures adoph!d by tltc gO\'· 

cnlJllcnt for thc cxecution of its powers; ·or wheI'C, as in 

Iltlll \', DI! ell/i',' Tnt' Il'"i'/JlIsh /..',II"/U.'(I)' CO. v, "liiuJis... Tilt' 
Phililtlt'lpnitl (11/(1 SUI/Int'i'll Sko6llslll;1J {Q. v, Pt'III/J)''''IlIIiu, and 

other cases determined in the last quarter of a century. the 

court has relllo\'cd barriers to interstate and foreign comlllerce 

interposcd by State legislation. 

And so in tlte great majority of cases in wbich the validity 

of an act of Congress or of a Stale has been called in ques

tion, its decisions ha\'e been in the same direction, to upho1cl 
and carry out the pro\'isions of the Constitution. In somc 

inst:lJlces the conrt, in the exercise of its powers in this n .... 
spect, may ha\'e made mistakes, The judges would be morc 

thall human if this werc not so, They ha\'c ncver claimed 

inf.'111ibility; they ba\'e orten differed among themseh·(·s. An 
thcy h3\'C c\'er asserted is, that they 113\'e striw.!tl to tbe ut· 

most of their abilities to be right, and to pcrfonn d1C functions 

with which they are clothed, to the nd\'ancelllcllt of justice and 
the goud of the country, 

• 
In respect to their liability to err in tbeir conclusions 

this may be said· tbat ill addition to the desire which IlIust 

be ascribed to them to be just tIle conditions under which 

they pcrfonll their duties, tbe publicity of their proceedings, 

the discussions before thelll, Rnd the public attention ""bid, is 

drawn to 311 decisions of genernl interest, tend to prc\'cnt any 



il3 

gr:we departure from the purposes of the Constitution. And, 
further, there is this corrective of error ill e\'cry such de
parture; it will not fit banlloniotlsty with other mlings; it 
will collide with them, and thus compel explanations and 
qualifications until thc enor is eliminated. l,ikc all other 
CllOr it is bound to die; 1nlt11 alonc is immortal, and in the 
end will a..c;scrt its rightful supremacy. 

And now, with itc; history iu the century past, what is 
needed, that the Supreme Court of the United States should 
sustain its cbarncter and be as uscfnl in the century to come? 
I answer, as a matter of tlte first consideratiou, that it 5110111d 
not be overbonle with work, and by tllat I mean it should 
have some relief from the immcnse burden now cast upon it. 
~rhis call only be done by legislalh'e action, and in detcnnin
iug what measures shall be adopted for that purpose Congress 
will uudoubtedly rcceive with f.'wor suggestions from the Bar 
Associations of the country. "fhe Justices already do aU in 
their I>owcr, for each OIlC examines cvery casc and passe ... '..iis 
indh'idual judgment upon it. No case in the Supreme Cc.urt 
is e"er refer'red to anyone Justice, or to sevcrnl of tbe Just
ices, to decide and report to the othcrs. E,'ery suitor, how
c\'cr btllllbte, is entitled to and receh'cs the judgmcnt of c,'cry 
Justice upon his casco 

In considering this mattcr it must he borne in mind that, 
ill addition to the great . in tllC number of adlllimtty 
and maritime cases I from tbe enlarged commerce 011 tbe seas, 
and on the navigable waters of the United States, and ill the 
number of pat~nt cases from tile multitude of im'entions 
brollgbt forth by the genius of ollr peoplc, calling for judicial 
determination, e\'en to tbe extent of occupying a large portion 
of the time of the court, many causes, which did not exist 
upon its organization or during tlle fir:-;t quarter of tllC cen-



• 

-
tnry, ha\'e added enonnotlsly to its business. Thll$ by the 
new agencies of steam and electricity iu tlac mo\-emcnt of 

• 

macllillery and transmission of iutelligence, creating railways 
and steamboats, telegraphs and telephones, and adding almost 
without tlumber to establisluncuts for the manufilcture of fab
rics, transactions are carried on to an infinitely greater extent 
than before between different States, leading to innumerable 
controversies between their citizens, which ba\'e found their 
way to that tribunal for decision. More than oue-half of the 
business before it for years has arisen from such contro\'ersies_ 

The facility witll which corporations can now be fonned 
has also increased its business far beyond \\'11at it was in the 
early part of the century. Ncady all enterprises requiring for 
their successful prosecution large itn-estments of capital arc 
conducted by corpor.ltions. They, ill f.'lct, embrace every 
branch of iudustry, and the wcaltll tllat they hold in tbe 
United States equals in value four-fifths of the cutire property 
of the cOllntry. They carryon business with the citizens of 
e\'cry State as well as with foreib'11 nations, and the litigation 
arising out of their transactions is enormous, gh·jng rise to 
e\'cry possible question to which tlle jurisdiction of the Fed
eral courts extends_ 

The numerous gr!J.nts of the public domain, embracing 
hundreds of millions of acres, in aid of the construction of 
railways; also for common schools, for public buildings and 
institutions of learning; lta\'e produced a great variety of 
questions of mucb intricacy and difficulty. The discovery of 
mines of tit\.! precious metals; in our new possessions 011 the 
Pacific Coast, and the modes adopted for their development, 
have added many morc. The legislation required by the exi
gencies of the ch'il war, and following it, and the constitu
tional amendments which were designed to give filrdter 
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security to personal rights, l1a\'c brongl1t before the court 
questions of the greatest interest and importance, calling for 
the most earnest and laborious consideration. Indeed, the 
cases which have come before this court, springing from 
causes which did not exist dnring thc first quarter of the cetl
tury, exceed, in the magnitude of the property interests in
volved, and in the importance of the public questions presented. 
all cases brought within the same period before any court of 
Christendom. 

\Vhilst the constitutional amendments luwc not changed 
the stntcture of onr dual form of government, but arc addi
tions to the previous amendment';, and are to be considered 
ill connection with them and the original Constitution as one 
illstntment, tbey have remo\'ed from existence a!1 institution 
which was felt by wise statesmen to be inconsistent with the 
great declarations of right upon which onr gO\'enlmcnt is 
founded; and they havc va.o;;tly enlarged thc subjects of Fede
ral jurisdiction. The a1l1endment declaring that neither sla\'cry 
110r involuntary servitude, except as a punishment for crimc, 
shall exist ill the United States or any place subject to thczr 
jurisdiction, not only lIaS dune away with the slavery of the 
black 111all, as it then existed, but interdicts forc\'er thc sla\'cry 
of any man, and not only slavery, but im'oluntary ser\'itude 
-:tbat is, serfage, vassalage, villeinagc, peonage. and all other 
forms of compUlsory service for the mere benefit or pleasure 
of others. As has oftell been said, it was intended to makc 
every one born ill this country a free mall and to gh'e him 
a right to pursue the ordinary vocations of life without other 
restraint tha11 such as affects all others, and to enjoy equally 
with them tbe fruits oi his laoor. The right to labor as he 
111ay think proper withont injury to others is al1 element of 
tbat wbicll is his birth-right. 
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The amendment, declaring that no State shall make or 
enforce any law which shall abridge the privileges or immuni
ties of citizens of the United States, nor deprive any persoll 
of life, liberty or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection 

• 

of the laws, has proclaimed that equality before the law shall 
forever be tIle governing rule of all the States of the Union, 
which every person however humble may invoke for his pro
tection. In enforcing these provisions, or considering the laws 
adopted for their enforcement, or laws which are supposed to 
be in conflict with them, difficult and far-reaching questions 
are presented at every term for decision. 

Up to the middle of the present century the calendar of 
the Court did not average 140 cases a term, and never amounted 
at anyone term to 300 cases; the calendar of the present 
term exceeds 1,500. In view of the condition of the Court:
its crowded docket the multitude of questions constantly 
brought before it of the greatest and most extended influence 
-·surely it has a right to call upon the country to give it 
assistance and relief. Something must be done in that di
rection and should be done speedily to prevent tlle delays to 

• 

suitors now existing. To delay justice is as pernicious as to 
deny it. One of the most precious articles of Magna Charta 
was that in which the King declared that he would not deny 
nor delay to any man justice or right. And assuredly what 
the barons of England wrung from their monarch, the people 
of the United States will not refuse to any suitor for justice 

. in their tribunals. 
, . 

Furthermore, I hardly need say, that, to retain the respect 
and. confidence conceded in the past, the Court, whilst cau
tiously abstaining from assuming powers granted by the Con
stitution to other departments of the government, must un-
• 

So " 

, 

, 
• 

• 

.' • • 
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hesitatingly and to the best of its ability enforce, as her~to
fore, not only all the limitat:ons of the Constitution upon the 
Federal and State governments, but also all the guarantees it 
contains of the private rights of the citizen, both of person 
and of property. As population and wealth increase as the 
inequalities in the conditions of men become more and more 
marked and disturbing as the enormous aggregation of wealth 
possessed by some corporations excites uneasiness lest their 
power should become dominating in the legislation of the 
country, and thus encroach upon the rights or crush out the 
business of individuals of small means as population in some 
quarters presses upon the means of subsistence, and angry 
menaces against order find vent in loud denunciations it 
hecomes more and more the imperative duty of the Court to 
enforce with a firm hand every guarantee of the Constitution. 
Every decision weakening their restraining power is a blow to 
the peace of society and to its progress and improvement. 
It should never be forgotten that protection to property and 
to pelsons cannot be separated. Where property is insecure, 
the rights of persons are unsafe. Protection to the one goes 
with protection to the other; and there can be neither pros
perity nor progress where either is uncertain . 

• 

That the Justices of the Supreme Court must possess the 
ability and learning required 'by the duties of their office, and 
a character for purity and integrity beyond reproach, need not 

• 

be said. But it is not sufficient for the performanct:~ of his 
judicial duty that a judge should act honestly in all that he 

• 

does. He must be ready to act in all cases presented for his 
judicial deknuinatinn with absolute fearlessness. Timidity, 
hesitation and cowardice in any public officer excite and de
serve only contempt, but infinitely ~ore in a judge than in 
any other, because he is appointed to discharge a public trust 

• 

• 

• 
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of the most sacred character. To decide against his conviction 
of the law or. judgment as to .the evidence, whether moved by 

• 

prejudice or passion, or the clamor of the crowd, is to assent 
to a robbery as infamous in morals and as deserving of pun
ishment as that of the highwayman or the burglar; and to 
hesitate or refuse to act when duty calls is hardly less the 
subject of just reproach. If he is influenced by apprehensions 
that his character will be attacked, or his motives in:pugned, 
or that his judgment will be attributed. to the influence of 
particular classes, cliques or associations, rather than to his 
own convictions ~)f the law, he will fail lamentably in his high 
office. 

To the intelligent and learned Bar of the country the 
judges must look for their most effective and substantial sup
pGrt. Its members appreciate more than any other class the 
difficulties and labors and responsibilities of the judicial office; 

• 

and whilst the most severe' and unsparing of critics, they are 
in the end the most just in their judgments. If they enter
tain for the judges respect and confidence" if they accord to 
them learning, integrity and courage, the general public win 

• 

not be slow in accepting their appreciation as the true esti-
mate of the judges' character. Sustained by this professional 
and public confidence, the Supreme Court may hope to still 

, 

further strengthen the hearts of all in love, admiration and 
reverence for the Constitution of the Unit;ed States the noblest 
inheritance ever ,possessed by a free people . 

At the cou("usion of Mr. Justice Field's address the or-• • 

chestra render~J Gillett's" Lion ele Bal," which was to have 
been followed by an Address by tIle President of the United 
States, which was omitted owing to the detention of the Pr~si
,dent in Washington by the affiicting calamity which had be-

.. 

• 
• 

• 
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• 

fallen the family of Mr. Tracy, the Secretary of the Navy. 
An "Ave Mari.a" was sung by the German Liederkrauz So
ciety. 'l'he National Hymn" OU1: Country 'Tis of Thee" was 
then sung, the audience standing and joining. This was fol
lowed by th!' singing of the Doxology, after which the Bene
diction was pronounced by the Rev. Dr. Talbot W. Chambers 
of the Collegiate Reformed Dutch Church. The audience then 
dispersed, the orchestra playing Meyerbeer's "Fackeltanz in 
B minor." 

In the evening, at the banquet at the Lenox Lyceum, 
Madison Avenue, in response to the toast "The Supreme 
Court of the United States," Mr. Justice Harlan spoke as 
follows: 

ADDRESS OF MR. JUSTICE HARLAN . 

. "TH~ SUPREM~ COURT ott TH~ UNITnD STATItS." 

MI'. Presz'denl: 

The toast you have read suggests many reflections of in
terest. But when an attempt is made to give shape to them, 
in my own mind, the fact confronts me that every line of 
thought most appropriate to this occasion has beet:. covered by 
addresses delivered, in another place, by distinguished mem-

• 

bers of the bar, and by an eminent jurist responding on be-
half of the Supreme Court of the United States. They have 
left nothing to be added respecting the organization, the his
tory, the persollnel, or the jurisdiction of that tribunal. It is 
wel! that those addresses are to be preserved in permanent 
form for the delight and instruction of aU that are to come 
after U~; especially those: who, as judges' and lawyers, will be 
connected with the administration .. of justice. I name the 
lawyers with the bench, because upon them, equally with the 

• 

• • 

-

• 

• 
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judges, rests the responsibility for an intelligent determinlltion 
of causes in the courts, whetper relating to public or to pri-

• 

vate rights. As the bench is recruited from the bar, it lllust 
• 

always be that as are the lawyers in any given period, so, in the 
main, are the courts before which they appear. Upon the in
t.egrity, learning and courage of the bar largely depends the 
welfare of the country of which they are citizens; for, of all 
members of s(}·::iety, the lawyers are best qualified by educa
tion and training to devise the methods necessary to protect 
the rights of the people against the aggressions of power. 
But they are, also, in the best sense, ministers of justice. It 
is not true, as a famom.; lawyer once said, that an advocate, 
in the discharge of his duty, must know only his client. He 
owes a duty to the court of which he is an officer, and to the 
community of which he is a member. Above all, he owes a 
duty to his own conscience. He misconceives his high call
ing if he fails to recognize the fact that fidelity to the court 
is not inconsistent with truth and honor, or with a fearless 
discharge of duty to his client. It need scarcely be said in 

• 

this presence that the American Har have lllt!t all the demands 
that the most scrupulous integrity has exacted from gentle
men in their position. 

• 

In the addresses to-day much was said of the Supreme 
Court of the United States that was gratifying as well to 
those now members of that tribunal as to aU who take pride 
in its history. . But, Mr. President, whatever of honor has 
come to that Court for the manner in which it has discharged 
the momentous trust committed to it by the Constitution 
must be shered by the bar of America. "Justice, sir," (I use 
the words of Daniel Webster,) "is the great interest of man 
on earth. It is the ligament which holds civilized beings and 
"dvilized nations together. Wherever her temple stands, and 

• 
• 
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so long as it is duly honored, there is a foundation for social 
security, general happint:.ss, and the improvement and progress 
of our race. And whoever labors on this edifice with useful-

• 

ness and distinction, whoever clears its fonndati')lls, strength-
ens its pillars, adorns its entablature::s, or contributes to raise 
its august dome still higher in the skies, connects himself, in 
name and fame and character, with that which is and must 
be as durable as the frame of human society." The Temple 
of Justice which has been reared in this fair land is larr:ely 
the work of our lawyers. If there be security for life, liberty 
and propetty, it is because the lawyers of America have not 
been unmindful of their obligations as ministers of justice . 
Search t.he history of every State in the U ~ion, and it will 
be founa. that they have been foremost in all movements 
having for their object the maintenance of the law against 
violence and a;uarchy; the preservation of the just rights both 
of the government and of the ·people. 

I read recently a brief speech by Mr. Gladstone, at a 
• 

banquf>t given many years ago in honor of the great French 
advocate, Berryer. He had visited the south of Europe, and 
witnessed there much cruel oppression of the people. The 
executive power, he . said, not only had broh.eu the law, but 
had established in its place a system of arbitrary will. He 
found, to use his" own words, that the audadty of tyranny, 

• 

which had put· down chambers and municipalities .and extin-' 
• 

guished the press, had not been able to do one thing to 
silence the bar. He, himself, heard lawyers in courts of 
justice, undismayed by the presence of soldiers, and in defi
ance of despotic power, defend the cause of the accused with 
a fearlessness that could not have been surpassed. He was 
moved, on that occasion, to say of the English Bar, what may 
be truly said of the American Bar, that its members are in-

46 
• 

• 

• 

• 
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separable from our national life, from the security of our 
national institutions. . 

It has been said of some of the judgments of the Supreme 
Court of the United States that they are not excelled hJ any 
ever delivered in the judicial tribunals of any country. Can
dor, however, requires the concession that their preparation 
was preceded by arguments at its bar of which may be said, 
what Mr. Justice Buller observed of certain judgments of 
Lord l,fansfie1d, that t.hey were of such transcendent power 
that:.!lose ';',' iJ·r.\ heard them were lost in admiration "at the 
S~:il:tq.[,; [j ;:l.t,d stretch of the human understanding." 

j"\~r rl"~. ~.;ident, I am unwilling to pass from this subject 
\"'idiCij,t $';'~'~i1g what it is but just to say, that the bar of this 
imF~:),~,l State has furnished its quota aye more than its 
quota, to the army of great lawyers and advocates, who, by 
their learning, eloquence and labors, have aided the courts of 
the Union, as well as those of the States, in placing our con
stitutional system upon foundations which, it is hoped, are to 
endure for ages. Not to speak of the living, and not to name 
all the dead who have done honor to the' legal profession in 
this State, I may mention Alexander Hamilton, "formed for 
all parts, in all alike he shined, vall0usly great," William H. 
Seward, John C. Spencer, Thomas Addis Emmet, John Wells, 
George Wood, JoshuaA. Spem:er, Benjamin F. Butler, Daniel 
Lord, John Duer, James T. Brady, Ogden Hoffman, Charles 

• 

O'Conor and Roscoe Conkling. Gentlemen of the bar of :r\ew 
. York, you have in these and other great names upon the roll 

of lawyers and advocates given to the C'~1.lntry by your State, 
an inheritance beyond all price. 

Bu.t, Sir, while the Supreme Court of the United States is 
indebted to the bar of the country for its invaluable aid in 
th~ administration' of justice, it is' still more indebted to the 

• 

• 

, 

• 
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highest courts of the several States, and to th,' Circuit and 
District Courts of the Union. Many distinguiGhed members 
of those courts judges whose learning and integrity are 
everywhere recognized -have honored this occasion by their 
presence. But it is a most felicitous circumstance that we 
haye with us the full bench of the New York Court of Ap-

• 

peals, of whose bar we are guests upon this occasion. Who 
can ~dequately estimate, who can overstate the influence for 
good upon American jurisprudence which has been ex~rted by 
the learned judgments delivered by those who have graced 
the bench of this proud State? Kent, Livingston, Thompson, 
Spencer, Jones, Nelson, Oakley, Savage, Walworth, Marcy, 
Bronson, Denio and Selden, not to mention others, will be 
remembered as long as the science of law has votaries. If 
what they wrote were obliterated altogether from our judicial 
history, a void would be left in American jurisprudence that 
could not be :filled. Indeed, the history of American law 
could not well be written without referring to the judgmen~s 
and writings of those eminent jurists. 

And here it is appropriate to say that the duty of ex
pounding the Constit~tion of the United States has not 

• 

devolved alone upon the courts of the Union. From the 
organization of our government to the present time that duty 
has been shared by the courts of the States. Congress has . 
taken care to provide that the original jurisdiction of the 
courts of the Union of suits at law and in equity arising 
under the Constitution and laws of the United States, or under 
treaties with foreign countries, shall be concurrent with that 
of the courts of the several States. This feature of our judi
cial system has had much to do with creating andperpetuat
ing the feeling tnat the government of the' United States is 
not a foreign government, but- a government of the people of 

• 

• 

• 
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all the States, ordained by them to accomplish objects pertain
ing to the whole country,. which could not be efficiently 

, , 

achieved by any government except one deriviug its authority 
from all the people. 

As we stand to-night ill this commercial metropolis, where 
the government created by the Constitution was organized, 
and where the supreme judicial tribunal of the Union held 
its first session, it is pleasant to remember that all along its 
pathway that court has had the cordial co-operation and sup
port of the highest court of this, the most powerful of all the 
States. The Supreme Court of the United States, and the 
highest court of New York have not always reached the same 
conclusions upon questions of general law, nor have they 

, , 

always agreed as to the interpretation of the Constitution of 
the United States. But, despite these differences, expressed 
with due regard to the dignity and authority of each tribunal, 
they have stood together in maintaining these vital principles 
enunciated by the Supreme Court of the United States: 

That while the preservation of the States, with authority 
, 

to deal with matters not committed to national control, is 
fundamental in the American constitu1:ional system, the Union 
cannot exist without ,a government for the whole i ' 

That the Constitution of the United State~ was made for 
the whole people of the Union, and is equally binding npon 
all the courts and all the citizens i 

That tne general government, though limited as to its 
, 

objects, is yet supreme with respect to those objects, is the 
government of all, its powers are delegated by all, it repre
sents all, and acts for, all ; 

That America has chosen to be, in many respects and 
to many purposes, a nation, and for' all these purposes her 

• government is complete, to all these objects it is competent. 

• 

, 

, 

• 

, 
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Mr. President, a few words more. The members of the 
Supreme Court of the United States will return to their post 
of duty, with grateful thanks for the opportunity given them 
to participate in these Centennial exercises. It has been 
good for us to be here. You have given us, gentlemen, re
newed reason to think that the Court of which we are mem
bers is regarded with affection and confidence by the bar of 
thecoun1.:ry, and that as long as it shall be equal to the tre
mendous responsibilities imposed upon it, that affection and 
confidence will not be withdrawn. 

We have met here to celebrate the organization of that 
Court, in this city, oue hundred years ago a tribunal fitly 
declared to be the living voice of the Constitution. Within 
that period the progress of tb.~ nation in all that involves 'the 
material prosperity and' the moral elevation of the people, has 
exceeded the most sanguine e:Apectations of those who 'laid 
the foundations of our government. But its progress in the 
knowledge of the principles upon which that government 
rests, and must continue to rest, if it is to accomplish the 
beneficent l~nds for which it was created, is not less marvelous. 
It was once thought by statesmen whose patriotism is not to 
be doubted, that the power committed to the Courts of the 
Uni(\n, especially to the Supreme Court of the United States, 
would ultimately destroy the independe~ce, within their re
'spective spheres, of the co-ordinate departments of the national 
government, and even endanger the existence and authority of 
the State governments. But the experience of a century, full 
of startling politi~al and social changes, has shown not only 
that those apprehensions were ,groundless, but that the Father 
of our Country was right when he declared, in a letter to the 
first Chief Justice of ~he United $tates, that the ju4icial de
partment was the keystone of our political fabric. Time has 
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grandly vindicated that declaration. All now admit that the 
fathers did not err when they .made provision, in th~ funda
mental law, fo1" "one Supreme Court," with authority to de
termine, for the whole country, the true meaning and scope 
of that law. The American people, after the lapse of a cen-
tury, have a firm conviction that the elimination of that court 
from our constitutional system would be the destruction of the 
government itself, upon which depends the success of the ex
periment of free institutions resting upon the consent of the 
governed. That those institutions, which have answered "the 
true ends of government beyond all precedent in human his
tory," may be preserved in their integrity; that our country 
may; under all circumstances, be an object of supreme affe<.. ... 
tion by those enjoying the blessings of our republican govern
ment; and that'the Court whose organization you have assem-

• 

bled to commemorate may, in its membership as well as in its 
judgments, always' meet the just expectations of the people, is 
the earnest wish of those to whom you have, on this occasion, 
done so much honor . 

• 

On the 19th of February, 1890, the General Committee 
met and resolved that a History of the Celebration be written 
and published, and duly appointed a Committee to, prepare 
the same. It' is in fulfilment of' this duty that the foregoing 
sketch· has been prepared and approved by the Committee 
thus appointed. . 
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The ~ol1owil1g is a list of the several committees appointed, 
and the members comprising the same: 

JUDICIARY CENTENNIAL COMMITTEE. 

Chairman: Wm. H. Arnoux: .•••••••••••• New York. 
Treasurer: Francis Lynde Stetson .•.•....•• New York. 
Secretary: Wm. B. Hornblower ..•.••••••• New York. 

Abbott, Austin •••••• New York. Ellsworth, T. E ..••••. Lockport. 
Alexander, Robt. C .. , •• New York. Evarts, Wm. 1\1 ....... New York. 
Anderson, Henry H .••• New York. Ewing, Thos. • ••••. New York. 
Andrews, Arthur L .••••• Albany. Fairchild, Chas. S. • ••. New York. 
Astor, WU1. W .•••••• New York. Fancher, Enoch L .•••• New York. 
Baker, Chas. S. •.• • • • • Rochester. Fassett, J. Sloat • • • . . . . Elmira. 
Becker, 'i'racy C ..••••.• 13uffalo. Field, David Dudley ••• New York. 
Beckley, John N .••••• Rochester. Fiero, J. Newton •..••• Kingston. 
Benedict, Robert D .•••. Brooklyn. Fowler, R. L ..••.••• New York. 
Blatchford, Samuel A .... New York. Gerry, Elbridge T .•.•• New York. 

o 

Bitchanan, Chas. J .•••.• Albany. Gilbert, Jasper Woo •••• New York . 
Bnrrill, John E .•••••. New York. Gillette, John .•••. Canandaigua. 
Butler, William Allen.. . New York. Gluck, Jas. F.. • • • • • . • Buffalo. 
Cardozo, Michael H .••• New York. Green, Robert S .••••. New York. 
Carter, James C. • •••• New York. Hale, Matthew ••••••. Albany. 
Chipp, Howard C., Jr. •• '. Kingston. Hirschberg, M. H. • • . • Newbnrgh. 
Choate, Joseph H •••••• New York. Hiscock, Frank ••.•.• Syracuse. 
Clearwater, A. T .••••• Kingston. Hoadly, George .•.••• New York . 
Cleveland, Grover ••••• New York. Hornblower, Wm. B .•.• New York. 
Cockran, W. Bourke ••• New York. Isaacs, Meyer S. . .... New Yorl,t. 
Comstock, Goo. F .••••. Syracuse. Jay, John .••••••••• Katonah. 
Cooke, Martin W. •• • • • Rochester. Kernan, Francis.. • . • • • . Utica. 
Coudert, Fredk. R .••••• New York. Knevals, Sherman W ..•. New York. 
Cowen, Esek ••••• t, •• Albany. L'Amoreaux,JesseS ... Ballston Spa. 
Daly, Chas. P .•••••• New York. Larocque, Joseph .. 0. • • New York. 
Davies, Julien T.. • • '. . New York. Lockwood, Daniel. • • • • • Buffalo. 
Davis, Noah ••••••• New York. Lowrey, Grosvenor P .••• New York. 
Depew, Chauncey M .• ' •• New York. l\1cCook, John J .••••• New York. 
De Witt, Wm. C .••••• New York. Martin, Isaac P .••••• New York. 
Dillon, John F .•• ~ ••• New York. Milburn, John G .•••••. Buffalo. 
Diven, Geo. M. • •••••• Elmira. Mitchell, Wm .• , •••• New York • 
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Morton, Levi P. •• • • • • New York. 
l\Iovius, E. H.. • • . • • • • Buffalo .. 
Nash, Stephen P .••••• N.ew York. 
Nelson, HOnler A.. • • Poughkeepsie. 
Olmstead, Dwight H. . • • New York. 
Opdyke, Wlll. S. • • • • • New York. 

, 

Parmenter, R A ...•••••. Troy. 
Parsons, John E ...••• New York. 
Patterson, Chas. E. .• • • • • . Troy . 
Peabody, Chas. A. . • . • New'lork. 
Peck, Fletcher C .. , • • • • • Nunda. 
Pierrepont, Edward ...... New York. 
Proctor, L. B.. • • • • • • • Albany. 
Potter, Orlando B.. • • • • New York. 
Poucher, Wm. A.. . • • • • Oswego. 
Robertson, Wm. H .. , ••• Katonah. 
Rogers, Sherman S. . • • • . Buffalo. 
Rollins, Daniel G. • • • • New YDrk. 
Root, Elihu.. ••• • • • • Ne\v York. 

• 

1 Rosendale, Simon W. • . • • Albany. 
1 Russell, Horace .••••• New York. 

. Russell, Leslie W. . ••. l-Tew York. 
Schoonmaker. Augustus •• Kingston. 
Sewell, Robert •••••• New York. 
Shepard, Elliott F .•••• New York. 
Stetson, Francis L ..••• New York. 
Tabor, Chas. F.. • • . • • • Albany. 
Tracy, Benj'n F. .. . . • .. Brooklyn. 
Turner, Robert T. . . • • • • Elmira. 
Van Vechten, A. V. W ••• New York. 
Van Voorhis, John •••• Rochester. 
Wendell, John D .•.••• Fort Plain. 
Westbrook, Zerah S .••. Amsterdam. 
Wheeler, Everett P ..••• New York. 
Whitney, Wm. C .••••• New York. 
Winslow. John.. • • • • • Brooklyn. 
Woodford, Stewart L •••• Brooklyn. 

EXECUTIVE COll1>IlTTEE. 

, , 

Grover Cleveland, Chair11la1t • 
Chauncey M. Depew, 
David Dudley Field, 
John F. Dillon, 
Francis Lynde Stetson, 
Robert Ludlow Fowler, 
Charles P. Daly. ' 

• 

Wm., H. Arnoux, 
Wm. B. Hornblower, 
Orlando B. Potter, 
Joseph Larocque, 
Robert Sewell, 
James C. Carter" 

THE FINANCE COMMITTEE • 

Orlando B. Potter, Chair11latl. 
Elliott F. Shepard, 
Elbridge T. Gerry, 
Julien T. Davies, 
Noah Davis, 
Edwards Pierrepont, 

, 

Robert D. Benedict, 
Horace Russell, 
John G .. Milburn, 
\Vm. H. Arnoux, 
Wm.B. Hornblower, 
Francis LyndeStetson, 

COMMITTEE ON INVITATIONS. 

. Joseph Larocque, Chairman. 
, A. V. W. Van Vechten, Elihu Root, 
A. T. Clea. wafer, Wm. H. Arnoux. 
Daniel G. Rollins, Wm. B. Hornblower, 

COMMITTEE ON COM1>ffiMORATIVE EXERCISES. 
, 

Robert Sewell, Chairman., 
Thomas Ewing, 

.. Frederick R. Coudert, 
. George Hoadly, 

• • 

John Winslow, 
Wm. H. Arnoux, 
Wm. B. Hornblower, 

Ex-officio. 

Ex-officio. 

• 

Ex-officio. 
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COJllJllITTEE ON ENTERTAINMENTS AND RECEPTIONS. 

James C. Carter, C/lairma11. 

Joseph H. Choate, Everett P. Wheeler, 
Matthew Hale, Wm. S. Opdyke, 
Martin W. Cooke, J. Sloat Fassett, 
John Van Voorhis, M. H. Hirschberg, 
William H. Robertson, . George M. Diven, 
Wm. M. Evarts, E. L. Fancher, , 

Frank Hiscock, Wm. H. Arnoux, 
Stewart L. Woodford, . Wm. B. Hornblower, 

} Ex-officio. 

COMMITTEE ON TRANSPORTATION.· 

Robert Ludlow Fowler, ClUlit71lan. Chauncey M. Depew. 

SPECIAL COMMITTEE ON eNTERtAINMENT OF INVITED GUESTS. 

Julien T. Davies, C/lairma1l. 
William Mitchell, Charles Henry Butler. -

REPRESeNTATIVE COMMITTEE OF THE AMeRICAN BAR ASSOCIATION. 

David Dudley Field, C/lairma1l, N. Y. EdwardJ. Phelps •••.. Vermont. 
Lyman Trumbull •••••• Illinois. Cortlandt Parker .•••• New Jersey. 
Henry Hitchcock.. • • . • Mis;;ouri. Henry Wise Garnett . Dist. of Col'ba. 
J. Randolph Tucker .••.. Virginia. Francis Rawle ..••• Pennsylvania. 
Thomas J. Semmes .••• Louisiana. Charles Henry Butler, Secretary, N. Y. 
WilHam C. Endicott . Massachusetts. 

COlltJllITTEE ON PUBLICATION OF HISTORY OF CELEBRATION. 

Wm. H. Arnoux. Grover Cleveland. Julien T. Davies • 

John F. Dillon. William Allen Butler. 
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