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This we clalm for the true and sccomplished lawyer, that is, for you
if you will truly follow the guest. As a painter rests on the deep and lumi-
nous air of Turner, or the perfect detail of a drawing of Lionardo; as ears
attuned to music are rapt with the full pulse and motion of the orchestra
that a Richter or a Lamoureux commands, or charmed with the modulation
of the solitary instrument in the hands of a Joachim,; &s & swordsman
watches the flashing sweep of the sabre, or the nimbler and subtler vlay
of opposing feils; such joy may you find in the lucid exposition of broad
legal principles, or in the conduct of a finely reasoned argument on their
application to & disputed point. And so shall you enter into the fellowship
of the masters and sages of our craft, and be free of ghat ideal world which
our greatest living painter has conceived and realized in his master-work.
I speak not of things invisible or in the fashion of a dream; for Mr. Watts,
in his fresco that looks down on the Hall of Lincoln’s Inn, has boeth seen
them and made them wvisible to others. In that world Moses and Mann
sit enthrored side by side, guiding the dawning sense of judgment and
righteousness in the two master races of the earth; Solon and Scaevola and
Tlpian -valk as familiar friende with Blackstone and Kent, with Holt and
Marshall; and the bigotry of a Justinian and the crimes of a Bonaparte
are forgotten, because gt their bidding the rough places of the ways of jus-
ticoe wero made plain. There you shall see in very truth how the spark
fostered in our own land by Glanvill and Bracton waxed into g clear flame
under the care of Brian and Choke, Littleton and Fortescue, was tended by
Coke and Hale, and was made a light to shine round the world by Holt, and
Mansfield, and the Scotts, and others whom living men remember. You
shall understand how great a heritage is the law of England, whereof wo
and our brethren across the ocean are partakers, and yon shall daem treaties
aind covenants & feeble bond in comparison of it; and you shall know with
cortain assurance that, however arduous hags been your pilgrimage, the
achievement is a full answer. So venerable, so majestic, is this living
temple of justice, this immemorial and yet freshly gfowing fabric of the
Common maw, that the least of us i3 happy who hereafter may point to so
much as one stone thereof and say, The work c¢f my hands is there,—

SIR FREDERICK POLLOCK, Oxford Lectures, 110.
(1ii)
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 PREFACE TO THE PRESENT EDITION,

The ' peérennial interest in Blackstone’s Commentaries affords
ample reason for the periodic publication of new editions, In 1830
Messrs. Baneroft-Wkitney Company, of San Francisco, published
an edition’ prepared by William G. Hammond then Dean of the
St. Louis Law School, a recognized scholar, an influential teacher
of law, and a learned lawyer, now deceased. The Hammond edi-
tion won high praise for its careful editing and for its valuable
monographic notes. .Aside from the fact that the work is now out
of print, owing to the destruction of the plates in the San Fran-
ciseo fire of 1906, the lapse of twenty-five years since its publication
secms to call for a new edition. |

The present editor has availed himself of Professor Hammond's
pamstdkmn' and scholarly labors. In the first place, he has ac-
cepted the text as prépared by Professor Hammond from the eighth
edition of the Commentaries, which was published by the Claren-
don Press, Oxford, in 1788, and was the last issued "during the
author’s 'lifetime. Professor Hammond made an exhaustive col-
lation 'of texts of all editions from the first to the ninth, and
indicated the variations by footnotes. It has seemed unnecessary
to repeat all the minute variations assembled by Professor Ham-
mond,  and consequently the present edition contains only those
that seemed to Dbe the more significant. The Hammond edition
will remain an invaluable addition to the library of the “gpecial
student and the collector of Blackstone literature. Furthermore,
Professor Hammond indicated by footnotes all the cases decided
by the courts in all the Awmerican jurisdictions, in which Black-
stone’s ‘Commentaries had been cited, quoted, or commented on.
Hammond 'found, up to 1890, 6477 such references. The search
of the ‘American state and federal reports has been continued
to 1915, with the result that 2412 additional references have been
discovered. .All these citations have been examined, and a con-
su]erable number have been embodled in footuotes to the present
edition. ' But the information seenia in general to be more inter-
esting ‘thari important. That is to say, while it is a noteworthy
faot that Blackstone s Commentaries have been clted and usually

N (ix) ‘



X , PREFACE T0 THE PRESENT EDITION.

approved and followed, some nine thousand tnnes by the American
courts, it ‘may still riot serve any useful purpose to annotate the
Commentaries with all these citations. The present editor, while
grateful to the labors of Professor Hammond, believes that his
edition will be more serviceable without such annotations.

~ In the next place, it has been a question to what extent to retain
Professor Hammond’s monographic notes. It seems to the present
editor, for reasons that are more fully set forth in his introduec-
tion, ‘‘Concerning the Commentaries,’’ that the Cemmentaries have
long since so thoroughly vindicated themselves and now rest so
solidly upon their own merits, that it is useless to perpetuate in
notes the controversies aroused by the attacks of Bentham, Austin,
and others of the utilitarian school. Some of the criticisms are
unquestionably just, and the more important are pointed out, but
an elaborate discussion of them or defense of Blackstone is not
the purpose of this edition. Notes by Hammond of this charaster,
have, therefore been discarded, and are left to the perusal of the
specigl student in the Hammond edition.

In place of the omitted Hammond notes, and in addition to those
retained, there are, first, notes prepared by the present editor or
by other persons for him, intended to show important modern
modifications of or innovations on the common law, and, secondly,
notes in the form of extracts from the writings of acknowledged
authorities on the history and theory, as well as the practice, of
the law. In respect to the first style of notes, the editor renders
erateful recognition to the able assistance of his colleagues in the
School of Jurisprudence of the University of California, namely,
Profe sors Orrin Kip McMurray, Alexander Marsden Kidd, Mat-
thew Christopher Liyneh, and Dr., Maurice E. Harrison. Professor
Lyvneh has prepared the notes to Chapter 18 of Book I, on the sub-
jeet of Corporations. Professor McMurray has written the notes
in Book II on the Rule against Perpetuities, Restraints on Alien-
ation, Recording Acts and Registration of Title, and Community
Property. Professor MeMurray has likewise written the notes to
Chapter 27 of Book III, on the subject of Equity, and is the author
of the added chapter on Conflict of Laws at the end of Book III.
Dr. Harrison has written several notes in Book III bearing on the
subject of code procedure. Professor Kidd has written the note
in Book IV on the Theories of Crime and of Punishment, as well
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as several . other notes. Credit for their services is given to the
respective authors in connection with the notes themselves.

The second class of notes, extracts from published works of au-
thorities in various fields of legal study, constitutes a feature of
~ this edition. These notes will be found, it is thought, to speak
for themselves. The source from which the various extracts are
derived is always stated. It remains to make here appreciative
acknowledgment of the courtesy accorded by the publishers or
authors, as the case may be, of the several works so utilized.

First in the obligation owed by the publishers and editor of this
edition of Blackstone are Messrs. Butterworth & Co., for the per-
mission they have granted for the very free use made of the six-
teenth edition of Serjeant Stephen’s New Commentaries on the
Laws of England (four volumes, 1914). That edition was pre-
pared by Edward Jenks, Esq., as general editor, with the co-opera-
tion of fourteen assistant editors. The work is one of a highly
authoritative character., It has supplied the means of checking the
statements of Blackstone with the later developments of the law.

Sincere recognition for similar courtesy is likewise gratefully
extended to the publishers named below for permission to make
extracts from the works mentioned in connection with their names,

In some cases the copyright is owned by the authors or others,
who, however, have added their cordial permission for the use of
passages from their books.

The Macmillan Company: Holland, Jurisprudence (11th ed.),
1910; Pollock, Essays on Jurisprudence and Ethies, 1882, First
Book of Jurmprudence, 1896, Land Laws, 1887; Hannis Taylor,
Science of J urisprudence, 1908; Stephen, History of the Criminal
Law of England, 3 vols., 1883, General View of the Criminal Law
of England, 1890; Dicey, Law and Public Opmlon in England
(2d ed.), 1914.

Cambridge University Press, C. F. Clay, Manager: Maitland,
Collected Papers, 3 vols., 1911; Pollock & Maitland, History of
English Law (2d ed.), 2 vols., 1898. |

Clarendon Press, Henry Frowde: Digby, History of the Law of
Real Property (5th ed.), 1897; Jenks, Modern Land Law, 1899;
Pollock & Wright, Possession in the Common Law, 1888,

Stevens & Haynes: Salmond, Jurisprudence, 1302. i

Sweet & Maxwell: Williams, Real Property (21st ed.), 1910.

-



xii FREFACE TO THE PRESENT EDITION;.

- Methuen & Co.: Holdsworth, History of English Law, 8§ vols.,.
1903. X |

Little, Brown & Co.: Minor, Conflict of Liaws, 1901 ; Reeves, Real
Property, 2 vols.,, 1909; Woerner, American Law of Administra-
tion (2d ed.), 2 vols.,, 1899; Dillon, Laws and Jurisprudence of
England and America, 1894 ; Thayer, Preliminary Treatise on Evi-
dence, 1898; Wigmore, A Treatise on the System of Evidence in
Trials at Common Law, 4 vols.,, 1904 ; Perry, Common Law Plead-
ing, 1897 ; Bigelow, Centralization and the Law, 1906.

Edward Thompson Co.: Street, Foundations of Legal Liability,
3 vols., 1906.

Boston Book Co.: Thayer, Legal Essays, 1908.

Henry Holt & Co.: Vinogradoff, Common Sense in the Law, 1914 ;
Geldart, Elements of English Law, 1911.

Harper & Bros.: Vinogradoff, Roman Law in Medizval Europe,
1909.

Harvard University Press: Ames, Lectures on Legal History,
1913.

Harvard Law Review Assn.: Harvard Law Review; Langdell’s
Brief Survey of Equity Jurisdiction, 1904,

Baker, Voorhis & Co.: Williston, Sales, 1909.

Banks & Co.: Burdick, Torts (3d ed.), 1913.

West Publishing Co.: Bouvier’s Law Dictionary (Rawle’s 3d
Rev.), 1914,

Grateful acknowledgment is likewise made to Professor Roscoe
Pound for permission to use certain material of his own in his
volume entitled, Readings on the History and System of the Com-
mon Law, 1913. Ik

In the case of other works from which brief extracts have been
made, credit has been given for their source or authorship.

The editor desires to suggest to the student of Blackstone that
he make acquaintance with a few auxiliary works. On the general
principles of the law he recommends, Markby, Elements of Law
(4th ed.), 1889; Pollock, First Book in Jurisprudence, 1896; Hol-
land, Elements of Jurisprudence (11th ed.), 1910; Salmond, Juris-
prudence, 1902; Holmes, Common Law, 1881; Geldart, Elements
of English Law; 1911; Vinogradoff, Common Sense in the Law,
1914. Professor Pound’s Readings on the History and System
of the Common Eaw, 1913, will be found useful. Dillon, Laws and
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Jurisprudence of England and America, 1894, is a suggestive series
of lectures. Leaming, A  Philadelphia Lawyer in the London
Courts (2d ed.), 1912, gives one a vivid picture of the English
courts and bar of to-day.

On the history of the English law, attention is called to Pollock
& Maitland, History of English Law (2d ed.), 2 vols., 1838; Holds-
worth, History of the English Law, 3 vols., 1903; Jenks, A Short
History of the English Law, 1912; Dicey, Law and Publie Opinion
in England During the Nineteenth Century, 2d ed., with an intro-
duction on the relation between Liaw and Public Opinion in Eng-
Jand in the first thirteen years of the twentieth century, 1914;
Digby, History of the Law of Real Property (oth ed.), 1897;
Stephen, History of the Criminal Law of England, 3 vols., 1883;
Select Essays in Anglo-American 1.2gal History, 3 vols., 1907-09.

On the constitutional history of England, books suggested are,
Maitland, Constitutional History of England, 1913; Taswell-Lang-
mead, Constitutional History of England, 1911; Stubbs, Constitu-
tional History of England (5th ed.), 3 vols., 1906.

For a relatively brief, relmble, and readable exposition of Roman
law, Sohm’s Institutes of Roman Law, translated by Ledlie (3d
ed. ), 1907, is recommended. For a brilliant generalization of lead-
ing principles of Roman law and their application to modern his-
tory, Sir Henry Sumner Maine’s famous work entitled Ancient
Law, should be read. Sir Frederick Pollock has contributed valu-
able notes to an edition published in 1306. Vinogradoff’s Roman
Law in Medieval Europe, 1909, from which a long extract has
been printed as a note on p. *19, is a highly interesting little
volume by a leading member of the contemporary school of
English jurists. |

Attention is also called to three important series of books now in
course of publication, namely, The Continental Legal Hlsto;y
Series, The Modern Legal Philosophy Series, and the Criminal
Science Series. - The volumes already published, or announced for
publication, in these series are as follows:

Continental Legal History Series: A General vaey of Events,
Sources, Persons, and Movements in Lontinental Legal History;
Great Jurists of the World, from Papinian to Von Thering; His-
tory of French Private Law; History of Continental Criminal Pro-
cedure; History of Continental Law; History of Continental Civil
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Procedure ; History of Italian Law; History of French Public Law:
History of Continental Commercial Law ; the Evolution of Law in
Europe.

Modern Legal Philosophy Series: The Science of Law; The
World’s Legal Philosophies; Comparative Legal Philosophy: Gen-
eral Theory of l.aw; Law as a Means to an End; The Positive
Philosophy of Law; Modern French Legal Philosopky; Theory of
Justice; Select Essays in Modern Legal Philosophy; The Formal
Basis of Law ; the Scientific Basis of Legal Justic:; The Philozophy
of Law; Philosophy in the Development of Law.

Criminal Science Series: Modern Theories o! Criminality ;: Crim-
inal Psychology ; Crime, Its Causes and Remedies; The Individuali-
zation of Punishment; Criminal Sociology; Penal Philosophy:
Criminality and Economic Conditions; Criminoclogy; Crime and
Its Repression. '

The editor has divided the text of the Commentaries into sections,
usually following Blackstone’s paragraphing, numbering the seec-
tions consecutively throughout each book. He has given careful
attention to the section heads, printed in black-face type. It is
hoped that this arrangement of the matter may be of real service
to the reader and in no wise interfere with the easy following of the
text. The editor has also prepared an outline, which may serve
as a full table of contents of both text and notes, and as a basis for
review by the student. Blackstone’s own analysis, or syllabus, of
his lectures, which he printed for the use of his own students, is
also included for the benefit of the student preparing for examina-
tion

Another feature of this edition is the ingertion in parentheses
of the dates of all statutes mentioned in the text and notes. As a
rule, the title of statutes is also given. All Latin maxims and
foreign terms and phrases have been translated. The index has

been thoroughly revised, and made complete for the present edition.
WILLIAM CAREY JONES.

Berkeley, Californis, June 25, 1915.



CONCERNING THE COMMENTARIES.

The announcement of the course of lectures which gave to the world the
Commentaries on the Laws of England was posted at the University of Oxford

in the following form:
“Oxford, 23 June, 17563.

In Michaelmas Term next will begin
a
Course of Lectures
on the
Laws of England
By Dr. Blackstone, of All-Souls College.

This Courge is calculated not only for the Use of such Gentlemen of the
University, as are more immediately designed for the Profession of the Com-
mon Law; but of such others also, as are desirous to be in some Degree ac-
quainted with the Constitution and Polify of their own Country.

To this end it is proposed to lay down & general and comprehensive Plan of
the Laws of England; to deduce their History; to enforce and illustrate their
leading Rules and fundamental Principles; and to compare them with the Laws
of Nature and of other Nations; without entering into practical Niceties, or
the minute Distinetions of particular Cases.

The Course will be completed in one Year; and, for greater Convenience,
will be divided into four Parts; of which the first will begin to be read on
Tuesday the 6th of November, and be continued Three times a Week throughout
the Remsinder of the Term; And the following Parts will be read in Order,
one in each of the three succerding Terms.

Such Gentlemen as propose to attend this Course (the Expense of which will
be six Guineas) are desired to give in their Names to the Reader some Time

in the Month of QOctober.”

Williawz Blackstone was born July 10, 1723, in Cheapside. His father,
Charles Blackstone, a silkman and bowyer of London, died some months befora
William’s birth. His mother died when he was about the age of twelve. He
and his two brothers then fell under the kind and wise charge of their maternal
uncle, Dr. Thomas Bigg, who was a4n eminent purgeon residing in London. In
1730, at the age of seven, Willilam was put to school at the Charterhouse, and
in 1735, by the nomination of Sir Robert Walpole, he was admitted upon the
foundation of that institution. This meant that he was taken in as a poor
boy to be maintained and educated at this famous school, which had already
numberad among its scholars such names as those of Addison, Steele, and John
Wesley, Blackstone achieved a distinct success in the classics and manifested

(xv)



XV1 CONCERNING THE COMMENTARIES.

at least & poctic instinet in some Latin stanzas which he composed on Milton.
At the age of fifteen, being qualified for the University, he was matriculated
at Pembroke College, Oxford. o .

Besides pursuing the traditional eurriculum with zeal, he displayed varied
interest in otber subjects, particularly poetry and architecture. His verse has
no merit that can hold the attention of a later day, but it exhibits an imagina-
tion and a taste for form and expression which found better scope in other
kinds of writing and served to give to the Commentaries their imperishable
character. His study of architecture resulted in his writing a {reatise on that
subject, which, though never published, had for its author great value in train-
ing his mind in exact statement. He showed, too, his practical ability in
architecture by work in restoring some of the buildings in Oxford, as well asg
the old Gothic ¢hurch in his home town of Wallingford.

In 1741 Blacksione was entered as a student of law in the Inns of Court at
the Middle Temple. He was at this period dividing his time between the Uni-
versity and the Inns of Court., In 1743 he was elected into the Society of
All SBouls College, and the next year admitted actual fellow in that college,
and took chambers in the Temple, in order to atiend the courts at Westminster.
In 1745 he received his degree of Bachelor of Civil Law, and in 1746 he was
called to the bar.

The Inns of Court were originally real inns, or hostels, for housing students,
or apprentices, of the law., The earliest mention of an inn for this purpose
occurs in 1344, when a demise. was made from Lady Clifford of a house in
Fleet street, called Clifford’s Inn, to the apprenticiis de banco, that is, to the
lawyers belonging to the Court of Common Pleas. Other hostels were leased
to voluntary associations, or guilds, of teachers and learners, who gradually
developed their own regulations, customs, and traditions. The Inns that came
to have a permsanent interest were the Middle Temple, the Inner Temple,
Lincoln’s Inn, and Gray’s Inn,

These historie inns did not—or rather do not—oceupy single houses or build-
ings, but extensive districts., They were established just outside the old wall
of the city of London, on the west, where they might have at once the charm
of the open field, and access to, and protectiecn from, the city, and yet bo
within convenient distance of the law courts at Westminster. The group of
buildings, Lalls, courts, and gardens that make up the Middle Temple and the
Inner Temple stretch from south of the Strand and Fleet street to the Thames,
Lineoln’s Inn ocecupies a wide district beginning a little scuth of Holborn
thoroughfare along Chancery Lane to Carey street. The Royal Courts of Jus-
tice now cccupy the great square of land lying between Carey street and the
Strand, that is to say, between Lincoln’s Inn and the group constituting the
Middle Temple and Inner Temple. Gray’s Tun lies a little rorth of Holborn,
along the west side of Gray’s Inn Road.

- Before the geventeenth century there were “readings” and “mootings” in tho
Tons of Court or, in other words, more or less of instruction and discipline.
This' system fell into disuse during the seventeenth rentury, and was not
revived until the middle of the nineteenth. Buf the decline in professional
training was made up by a gain in other directions, for the Inns housed
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during two centuries or more not only lawyers but writers and statesmen, They
were the resort and home of the culture of the day, the great men of letters,—
Addison, Steele, .or. Johnson, Goldsmith, Charles Lamb, Thackeray, Dickens,—
bringing to the men of the law an atmosphere of sweetness and light.

Thackeray, in “Pendennis,” gives us a picture of the literary traditions of the
Middle Temple, which is true in geaersl in its application to the other inms.

“Nevertheless, those venerable Inns which have the ‘Lamb and Flag’ and the
‘Winged Horse’ for their ensigns have attractions for persons who inhabit them,
and a share of rough comforts and freedom, which men always remember with
pleasure. I don’t know whether the stndent of law permits bimself the refresh-
ment of enthusiasm, or indulges in poetical reminiscences as he passes by his-
torical chambers, and says, “Yonder Eldon lived; upon this site Coke mused
upon Lyttelton; here Chitiy toiled; here Barnwell and Alderson joimed in their
famous labors; here Byles composed his great work upon bills, and Smith
compiled his immortal leading cases; here Gustavus still toils with Solomon to
aid bim.” But the man of letters can’t but love the place which has been in-
habited by so many of his brethren or peopled by their creations, as real to
us at thigs day as the authors whose children they were; and Sir Roger de
Coverley walking in the Temple Gardens, and discoursing with Mr, Spectator
about the beauties in hoops aud patches who are saantering over the grass, is
just as lively a figure to me as old Samuel Johnson rolling through the fog
with the Scotch Gentleman at his heels, on their way to Dr. Goldsmith’s cham-
bers in Brick Court, or Harry Fielding, with inked ruffles and a wet towel
round his head, dashing off articles at midnight for the Covent Garden Journal,
while the printer’s boy is asleep in the passage.”

Nathaniel Hawthorne, speaking of Gray’s Inn, says: “Nothing else in London
i8 g0 like the effect of a spell as to pass under one of these archways and find
yoursclf transported from the jumble, rush, tumult, uproar, as of an age of
weekdays condensed into the present hour, into what seems an eternal Sabbath.
It is very strange to find so much of ancient quietude right in the monster
city’s very jaws-—which yet the monster shall not eat up—right in its very
belly indeed. which yet in all these ages it shall not digest and convert into
the same substance as the rest of its bustling streets.”

The savor of romance that hangs about the Inpns may be caught by many &
touch in Lamb and Dickens, We may, for instance, see the delicate figure of
Ruth Pineh amid the shrubbery about Fountain Court, of the Temple Inns,
For it was there she bad ber secret meetings with Tom, who was always to
come out of the Temple past the Fountain and look for her “down the steps
leading into (Garden Court,” to be greeted “with the best little laugh upon her
face that ever played in opposition to the Fountain, and beat it all to nothing.
The Temple Fountain might have leaped twenty feet to greet the spring of
hopeful maidenhood that in her person stole on, sparkling, through the dry
and dusty channels of the Law; the chirping sparrows, bred in Temple chinks
and crannies, might have held their peace to listen to imaginary skylarks, as so
fresh a little ereature passed; -the dingy boughs, unused to droop, otherwise
than in their puny growth, might have bent down in a kindred gracefulness, to
ghed their benadictions on her graceful head; old love letters, shut np in iron
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boxes in the neighboring offices, and made of no account among the heaps of
family papers into which they had strayed, and of which, in their degeneracy,
they formed a part, might have stirred and fluttered with s moment’s recollec-
tion of their ancient tenderness, as she went lightly by.”*

The Halls of the Inns were formerly the scenes of masques and revels, in
which the benchers, barristers and students took pari. “The iast occasion of 2
revel taking place in the Halls of the Inns of Court was upon the elevation of
Mr. Talbot to the woolsack (1734). Then, after dinner, the Benchers all
assembled in the Great Hall of the Inner Temple, and 2 large ring having
been formed round the fireplace, the Master of the Revels took the Lord Chan-
cellor by the hand, who with his left took Mr, Justice Page, and the other
serjeants and benchers being joined together, all danced about the fireplace
three times, while the ancient song, ‘Round about our Coal Fire,” accompanied
by musie, was sung by the Comedian, Tony Aston, dressed as a barrister.”’t

In the beautiful Hall of the Middle Temple, where Blackstone “ate dinners”
and was called to the bar, Shakespeare’s “Twelfth Night” was first presented.

The Inns of Court possess by immemorial custom the exclusive privilege of
calling candidates to the bar, of disciplining, and even of disbarring barristers.
The governing body is composed of the benchers, who are either judges or
king’s counsel and prominent junior barristers. The members of the Inn are
the barristers and students. The executive officer is the trezsurer, who 1Is
selected ‘annually.

Every young man desiring to become & barrister must identify himself with
one of the Ynns of Court, - The ckief gain which, in Blackstone’s day, the law
student drew therefrom was in traditions and associations, and in the stimulus
to generous culture and high ambition, although he might also acquire the
professional knowledge necessary to success at the bar. Formally, he had only
to attend the funetion of “eating dinner,” once each term. When he had
“eaten twelve dinners” in his Inn, he was entitled to be called to the bar.
Nowadays, he is subjected to rigid examinations, “Having passed the necessary
examinations, the young barrister is finally ‘called to the Bar,’ a ceremony which
takes place in the Hall of his Inn, at the close of dinner on ‘Grand Day,” which
is the day appointed for & banquet, to which 2 score or more of distinguished
guests are invited by the ‘Treasurer and tue Masters of the Bench.” The
Students, wearing gowns over evening dress, are grouped together, below the
dais on which the benchers’ table stands. The Steward of the Inn calls out
the names in order of seniority. Each Student, as his name is called, advances
to the high table and halts there, facing the Treasurer, who, standing up, says
to him: ‘Mr. , by the authority and on behalf of the Masters of the Bench,
I publish you a barrister of this Honorable Society,” Then the Treasurer
chakes hands with the new barrister aud the latter walks away to join his

comrades.”

* Dickens, “Martin Chuzzlewit.”
+ Home & Headlam, The Inns of Court, 98n.
t Leaming, A Philadelphia Iawyer in the London Courts, 2d ed., J6.
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In closing his account of the history of the Inns of Court, Mr. Cecil Headlam
says: “Such is the story of the Inns of Court, whickx have gone on fromn
strength to strength, and of the Inns of Chancery and the Serjeants’ Inms,
which have almost vanished, together with the Societies which made them
famous, from off the changing face of London. .. . Yt brings before us, not
onlv the vision of the great Justiciars who transacted the business of the
King’s Courts, of the great Lawyers who built up the mighty fabric of English
Law, and the great Judges who defended the rights and liberties and progress
of tire people, Yut also many of the greatest names in literature and archi-
tecture. The precinets of the Temple remind us of the Order of the Red-Cross
Knights, and near at band are the vacated Inng of that other Order which has
been likewige dissolved, For we see no more, save in the light of imagination,
either the mail-clad figures of the Templars in their white eloaks stamped with
the red cross, or the Serjeants in their white lawn coifs and parti-colored gowns,
wending their way from the Temple Hall to the shrine of St. Thomas.

“’'he silver tongue of Harconrt is mute as the impassioped eloguence of Burke
and Sheridan, yet these buildings seem to echo with their voices, with the
sonorous declamation of Dr, Johnson, or the witty stammer of Charles Lamb.
There, in Gray’s Inn, we still seem to see the ngure of Francis Bacon, pacing
the walks with Raleigh, talking of trees and politics and high adventure; from
the Gateway of Lincoln’s Inn, and past the red bricks laid by Ben Jonson,
when Wolsey was Cardinal, the form of Sir Thomas More emerges; and across
the way the thin, alert figure of Sir Edward Coke steps briskly from his tiny
garden into old Serjeants’ Inn.

“Here Dickens talks with Thackeray, and Blackstone scowls at (Goldsmith;
there, in the Middle Temple Hall, Queen Elizabeth leads the danee witk Sir
Christopher Hatton, sud the rafters ring with the music of Shakespeare’s voice
and Shakespeare’s poetry. And the buildings themselves are the works of a
noble army of English architects, admirable creations and memorials of the
genius of Sir Christopher Wren, Inigo Jones, Adam, Hardwick, Street, and of
the unknown builders of Norman, Gothic, and Elizabethan things. These facts
once known, not all the dirt and fog of L.ondon air, not all the noise and
distraction of city business and legal affairs, can ever again wholly obscure
the charm, the romance, the historical and literary associations, which haunt
these homes of 80 maany great English lawyers, writers, and administrators.”*

During the seven years Blackstone attended the courts at Westminster, after
his call to the bar, the profits accruing from his practice were unsatisfactory and
disappointing. His disposition was doubtless rather academical than con-
tentious, He had acted as bursar of Oxford soon after he took his bachelor’s de-
gree, and did efficient service in straightening out confused accounts. His habit
of mind is shown in the fact that he prepared a freatise on the subject of keep-
ing college accounts for the benefit of other bursars. In 1750 he published d4n
Essay on Collateral Consanguinity, This was called out by the question arising
as to the personsg who were entitled to election into the society of All Souls Col-
lege hecause of kinship to the founder. The claims had in the course of

Pt

* Inns of Court, painted by Gordon Home, described by Cecil Headlam.
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centuries become so numerous that the college complained that it was thereby
hampered in the selection of the most desirable candidates. The aim of this
treatise was to prove that all the kindred of the founder were by this time col-
lateral, and that the length of time since the founder’s dealh must, acecording to
the rules of hoth the civil and canon law, have extinguished consanguinity; or,
in other words, that the whole race of mankind were equally his kinsmen.

In 1750 Blackstone received the degree of Doctor of Civil Law, and in 1753 he
determined to give up his disappointing metropolitan praectice, and to retire to an
academical life, continuing the practice of his profession as a provincial counsel.
In so deciding he was undoubtedly following out the course of his own best
gelf-development. In the early part of his professional life, a vacancy had oc-
curred in the Professorship of Civil Law at Oxford. Mr. Murray, afterward
Lord Mansfield, took occasion to expostulate with the Duke of Newcastle on the
appointment of an incumbeunt to the vacant professorship, expressing his regret
that the civil law was not receiving the attention at Oxford which it was receiv-
ing at Cambridge. Later, upon & request for recommendation of a candidate,
Murray introduced Blackstone to the Duke of Newcastle, The latter in order
to ascertain the political bias of the candidate said to him: “Sir, I can rely
upon the judgment of your friend, Mr. Murray, as to your giving law lectures
in & style most beneficial fo the students; and 1 dare say, 1 may safely rely
on you, whenever anythiny in the political hemisphere is agitated in the Uni-
versity,  that you will exert yourself in our behalf.” The answer was, “Your
groce may be assured that I will discharge my duty in giving law lectures to
the best of my poor ability.” “Ay, ay,” replied the Duke, “and ynur duty in
the other branch too%” Deelining to commit himself on this point, the ap-
pointment went to another person.

Before returning to Oxford, he bad already planned his lectures on the laws
of England, and was ready to announce their public delivery. These lectures
were repeated year after year to large and interested classes of students. In
1758 the Vinerian Professorship of Law became effcetive through the bequest
of the author of Viner’s Abridgment, and Blackstone was elected as its first
ogccupant. On October 25th of that year he rrad his introductory lecture, later
prefixed to the first book of the Commentaries. As regards Blackstone’s
great achievement in the delivery of his lectures, we may listen to his twentieth
century successors. The present Vinerian Professor, W. M. Geldart, in his
inaugural lecture at All Souls College, on November 5, 1910, says:

“He would be a bold man who, for the first time publicly addressing this
University from a chair of which the first and last traditions are so splerdid,
ghould not feel some trepidation lest he should ghow himself too ignominiously
unworthy of them; and he would show himself doubly unworthy if he passed
to the subject of his discourse without saying something of the predecessors
who establiched those traditions, . . . Blackstone was happy in his opportunity
and great in his use of it. Our law, coherent in its principles, elaborated by
nearly five centuries of judicial interpretation, modified by some few great
statutes which it had been gble to assimilaie and incorporate in its structure,
had successfully survived royal tyrauny and two revolutions, and looked like
a stable and final system to those who knew it. But that system could only
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be krown te those whom love of recondite study or the hope of professional
success could induce to search for its elements in statutes and reports and
avridgments and crabbed commentaries. Ther Blackstone gathered together
these scattered elements, displayed the system as & whole, expounded it in die-
tion dignified, lnminous and copious; made English law, in a way in which it
had never been before, a part of English literature and English thought. In
an age when the teaching of law had sunk to its loweat ebb, Blackstone raised
law to the level of a subjeet of academic study.”

The immediately preceding incumbent of the Vinerian Professorship, A. V.
Picey, in an address at the time he surrendered his chair, on June 12, 1909,
said;

“Literary power then of the rarest quality enabled Blackstone to grasp with
masterly ability the happy opportunity for achieving the task which he bhad
set before himself of reviving professorial instruction and of exhibiting the
whole law of England in an adequate literary form. He assuredly wrote under
a8 happy star. The success of his work was favored by several circumstances
which no longer exist. The intellectual apathy or somnolence of Oxford during
the eighteenth century has been the subject of exaggeration. Still the amount
of good teaching provided by the University in 1753, when he began to deliver
public lectures, was admittedly small, The sudden appcarance of a capable
teacher who gave attractive lectures was a startling phenomenon. DBlackstone
had the advantage of drawing to his classes all the youthful intellizence of
Oxford. The pupils who gatbered round him probably inecluded every man swho
bad any taste or desire whatever for study. The law of England, further, was
mn 1765, when the first volume of the Commentaries was published, complete
and symmeirical. The foundations of the common law and of Kquity were
firmly established. Our legal system, looked at from a practica! point of view,
was far indeed from being the voice of absolute reason, but it was coherent,
Fifty years at least were to elapse between the publication of the Commentaries
and the beginning of that constant improvement or alteration of the law by
parliamentary legislation which began about 1830, and has continued to the
present day. Blackstone, therefore, could contemplate the law which he de-
scribed as a possibly strange, but assuredly coherent and immutable body of
doctrine. Utilitarian reform, earried out through the instrumentality of parlia-
ment, may have promoted human bappiness; it has without doubt del ecd the
growth of legal literature. The law has year by year increased in bulk and has
lost its symmetry, No man of letters, however skillful—not even the great
commentator himself—ecould, from a literary point of view, make anything of
a modern statsute. An act of parliament produced by the skill or ecunning of
parliamentary draftsmanship, and modified to meet the exigencies of party war-
fare, 18, to put the truth plainly, a document written in the very worst English
known to the civilized world., KEven in his own time, Blackstone had perceived
the wisdom of avoiding acts of parliament; he glides with deftness over the
statute of frauds. Blackstone, in the last place, lived at a time when the
learned world was still a reality, when there was an established standard of
style and when men of letters could address themselves, even when writing on
such a subject as law, neither to experts, nor to practitioners, nor to that un-
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satisfactory class now known as general readers. 'The audience of whom John-!
gon, (Goldsinith, Hume, Adam ‘Smith;. Gibbon, Burke and Blackstone courted and-
received the approbation, was made up.of the educated gentlemen of England.
It is no accident that these authors and others-belonging to the same period,
greatly as they differed from one -another, were all of them masters of style. -
It was, in ghort, the commentator’s happy fortune to have lived at a date when
the learned world supplied him with the right method of expression, and when
—the two things are only different sides of one phemomenon—he could address
the definite class of educated English gentlemen in the language accepted by
a]l men of liberal education. Of this advantage he availed himself to th&
utmost.”

"The sueccess of his lectures brought Blackstone into renown, and he was not
only hailed as the Great Commentator, but the way was opened to him for
guccess in the practice of his profession. For a while he gave up his residence
at Oxford, although going there each year to read his lectures, and bought
chambers in the Temple. He resigned the office of assessor of the viee-chan-
cellor’s court, which he had held for six years, and soon afterwards the stoward-
ship of All Souls College. In 1763, the Queen, upon the establishment of her
household, made him her Solicitor-General. About the same time he was chosen
8 bencher of the Middle Temple. In 1770 he was tendered the office of
Solicitor-General to the King, which he declined from distaste for public life.
He had already been in parliament, and had held his seat through two elections.
Parliament in practice was a disillusionment to him. He did not have the
qualities that make for success in public debate and controversy.

He was thereafter, in the same year, 1770, appointed to the office of Justice
of the Court of Common Pleas. Mr. Justice Yates, then one of the judges of
the King’s Bench, after Blackstone had received the announcement of the ap-
pointment, but before his patent had passed, expressed to Blackstone a great
desire, because of physical infirmity, to -have a seat in the Common Pleas.
Blackstone yielded the position in the Common Pleas to Yates, himself taking
the seat on the King’s Bench. At the same time Blackstone received the
honor of knighthood. XFormerly he had declined the order of the Coif; but in
1761 he was made King’s Counsel, aud in 1770, Serjeant at Law.

Within 8 few months after his appointment to the Common Pleas, Mr. Jus-
tice Yates died, and Blackstone was given the position which he had desired.
The circamstance of these changes is set forth in the following letter from
Blackstone to Lord Chief Justice Wilmot:

“Wallingford, 8 June, 1770.
MY Lorp:

I have received by today’s post the melancholy News of the Death of my
Brother Yates, which happened Yesterday afternoon, after an Iliness of four
Days. Probably Your Lordship’s' Letters may have brought you the same
Account: But I thought it proper to acquaint You with it as early as possible;
because the Loss which we have all sustained is more peculiarly interesting to
your Lordship, as the Head of the Court in which he sate. I have also a far-
ther Reason for communicating to You this Intelligence immediately, because
Your Lordship well remembers that in February Last when I relinquished His
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Majesty’s Nomination of myself to the Common-Pleas, in favor of ‘my poor
Brother Yatés (in which I was principally detérmined by Your Lordship’s
Advice) I @id it with a Reservation of my Claim to a Seat upon that Bench.
at the next Vacancy; which, God knows, I little expeeted would have-happened
in '¢0 sudden and disastrous a Manmer. - I hope, however, that Your Lordship
will have no objection to the Renewal of my Claim to a Seat in Your Court,
which was my original Option when I accepted the King’s Nomination & from
which I receded only on account of poor  Yates Representation of bis infirm
State of Health; which this Event has, alas, too fully confirmed. I have the
Honor to be, My Lord | Your most obliged '
humble Servt.,
Ww. BLACKSTONE e

In addition to the Essay on Collateral Consanguinity, Blackstone published,

in 1758, Considerations on Copyholders; in 1759, an edition of the Great Char-
ter, and the Charter of the Forest; in 1762, A Treatise on the Law of Descents
in Fee Simple, and in the same yeéar, two volumes octavo, entitled “Law
Tracts,” in ‘which several of his essays were collected and published, After
his death, in 1780, his brother-in-law, James Clitherow, published the two
volumes known as “W. Blackstones Reports,” being reports of cases decided
in the courts of Westmmater Hall from 1746 to 1779, as taken and' compiled
by Blackstone.
- No great distinction over and above many another attaches to Blackstone
from his professional and judicial positions, from his law tracts, or from his
reports of cases. They were all worthy and honorable, and served to round out
his career, and may perhapa have contributed their share, so far as they pre-
ceded, or accompanied, the preparation of his lectures, to the successfol writ-
ing of the Commentari¢s, It was unquestionably as a professorial lawyer that
Blackstone performed his signal servmes, and his fame rests on the celebrated
Commentaries.

In 1765 Blackstone pubhshed the first volume of the Commentaries; in 1769
the fourth volume issued from the press. During his lifetime seven editions
followed, After his death such able editors as Burn, Christian, Coleridge, and
Chitty, annotated and orought forth new editions. Down to 1840, edition after
edition followed one another in England. Since 1841, however, no reprint of
Blackstone’s text has been made in F‘ngland The work of Serjeant Stephen’s
New Commentaries, based on Blackstone, and incorporating large portions of
Blackstone’s own treatise, has taken the place of the original work for the law
student. This has been deplored by later English lawyers. Sir Frederick
Pollock, for example, has said; ‘

“Our young men hear systematic lectures on jurisprudence and legal method
in general, and have meanwhile to pick up their first notions of the law of their

* Permission to use this letter is gecorded byits present owner, Charles Stet-
son Wheeler, Esq., of the S8an Francisco bar. It was read in an address on
Blackstone which Mr. Wheeler delivered before the Law Association of the
University of California, November 30, 1909, and is contained . ia “Sclect
Addresses of Charles 8. Wheeler,” privately printed in 1911,
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- own country, from mauled and tinkered editions or imitations.of:Blackstone put
together. in deflance of ell-rational arrangement. Blackstone’s work was an
excellent one in his-time and according: to his lighta; we might honour him better
at this day th ;n by a blundering lip-service which, as a rule, effectually excludes
the knowledge of what Blackstone really wrote. The modern editions utterly
spoil Blackstone as literature, without producing a good account of the modern
law. One consequence of this is that the historical value of Blackstone in his
genuine form is apt to be sadly underrated.”

... Professor Dicey (who confesses pever to bhave read Blackstona thoroughly
and completely until he occupied the Vinerian Professorship as Blackstone’s
successor), says: “To any critic of Blackstone, as to any student of English
law, I unhesitatingly give this advice: Begin your study by reading Blackstone’s
Commentaries. Keep in mind that the book describes English law as it stood
toward the end of the eighteenth century, and then read the Commentaries
without the use of nofe or comment.”

-Amid the admiration and eulogy which greated the dehvery of Blackstone’s
lectures and the publication of his Commentaries, there was sounded a note of hos-
tility and criticism, which gathered strength and volume during many succeed-
ing years, Among Blackstone’s auditors was a boy of some fourteen or fifteen
years old, Jeremy Bentham.. He detected a fallacy m the lecturer’s exposition
of natural rights, and he began a systematic course of disparagement and ridi.
cule, ,But to Bentham, Blackstone’s chief offense did not lie here, although
this and like characteristics of the Commentarlee were especially taken up and
criticised by some of Bentham’ 8 successors. Bentham, man of genius, was first
of all a reformer. Blackstone was an optimistic upholder of the old order. In
his generation general criticism of the existing state of things had not been
aronsed. He was “a typical Old Whig.” He died in 1780, and not even the
first rumors of the French revolution, with its excitements, its enthusiasms, its
stirring of new impulses had reached him. Such ferment, however, was in the
vory soul of the younger Bentham, Whether Blackstone would have moved with
the progressive current had he been born later or had he lived longer, it is use-
less to speculate. His temperament, his studies, his position as a professor of
law, and the atmosphere of the times, made of him a satisfled econservative. But
to Bentham, Blackstone’s Commentaries constituted & mighty fortress which had
been erected to protect the existing order against the inroads of advancing re-
form, It was, consequently, to break down the opposing bulwarks that, at the
age of twenty-five, he wrote his Fragment on Government. “It is the most
trenchant critique ever peuned by a youthful pupil on the doctrines of a cele-
brated teacher whose dogmas were accepted by the learned world as profound
truths. The Fragment, which was merely a small part of arn intended Comment
on the Commentaries, is open to criticism, but it was an attack which achieved
complete success. It proved once and for all that Blackstode had met with a
controversialist of immense dialectical power, and that the Commentator, though
a distinguished lawyer and a great man of letters, was a lax thinker, The Frag-
ment, published anonymously, startled the learned world.”*

* Dicey, The National Review, Dec., 1809, p. 653.
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The réal animus of the Fragment. against the Commentaries was that the

Commentaries seemed invented for the very purpose of resisting attempts to
improve ‘the law. Bentham says: '
- “1f to this endeavor [to improve the law|] we should fancy any author, espe-
cially any asuthor of great name, to be,.and as far as could in such case.be
expected, to avow himself, a determined and persevering enemy, what should
we say of himf¥ Wz should say that the interests of reformation, and through
them the welfare of mankind, were inseparably connected with the downfall of
his works: of a great part, at least, of the esteem and influence, which these
works might under whatever title have aequired. . '

“Such an enemy it has been my misfortune (and not mine only) to see, or
fancy at lcast I saw, in the author of the celebrated Commentaries on the Laws
of England; an author whose works have had, beyond comparison, & more ex-
tensive circulation, have obtained a greater share of esteem, of applause, and
cornisequently of influence (and that by a title on many grounds so indisputable),
than any other writer who on that subject has ever yet appeared.” -

Now, tn us in calm' retrospect, no sinister motives..can be imputed to Black-
stone. No man more than he ever thought to serve his-country well.

Love of English freedom, detestation of foreign despotism were his basie
motives. - He had with him Montesquieu, Voltaire, Chatbam, Burke. His was
the most kindly, charitable disposition. . He studied and strove for, in his own
way, the amelioration of-the laws. . He was & philanthropist. In the contem-
porary reviaw of Blackstone and his Commentaries, in the Annual Register, it
is ‘said that “his unbounded philanthropy, and the eloquence and tenderness
with which he pleads the cause of humanity, must always procure him the most
favorable reception.,” We remember how he refused to surrender his political
independence to the Duke of Newcastle, - ““He was neither a Tory nor a bigot.
He believed in civil and religious freedom as understood in England and as
interpreted by Locke.”®

We can, however, readily understand how, if not Blackstone himself, at least
the Commentaries, might appear to Bentham as the “enemy.” <Complacent re-
liance upon what they tavght had to be beaten down before the great reforms
contemplated by Bentham could make much headway. It was an inevitable
struggle. We can pardon, too, Bentham’s increasing tome of asperity and
virulence. But when the attack is taken up by the new English analytical jurists,
in the person mainly of John Austin, and by the utilitarian school of economie
thinkers, the ground of attack is lost and criticism descends into mere abuse
and vituperation. The result, nevertheless, was that Blackstone’s treatise suf-
fered for many years an undeserved neglect and disparagement. The later
school of historical jurists that hus arisen in England has within recent years
been viewing the Commentaries with a juster vision. It is to such Englishmen
as Sir Kenelm Digby, Mr. Justice S8tephen, Professor Maitland, Professor Dicey,
and Professor Geldart, that we should look for & just appreciation of the value
of the Commentaries. Throughout Dighy’s History of the Law of Real Prop-
erty, the Commentaries are referred to “as at once the most available and the

* Dicey, The National Review, Dee.,. 1909, p. 653.
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most trustworthy- authority on: the law of the eighteenth century.” "Sir James
Stephen, in his History of the Criminal Law of England, says: “Blackstone
first rescued the law of England from chaos. -He did, and did exceedingly well,
for the end of the eighteenth century, what Coke tried to do, and did excced-
ingly il], about 150 years before; that is to say, he gave an account of the law
as a whole, capable of being studied, not only without disgust, but with interest
and profit. If we except the Commentaries of Chancellor Kent, which were
suggested by Blackstone, I should doubt whethor any work intended to describe
the whole .of the law of any .country possessed anything like the same merits.
His arrangement of the subject is, I think, defective, for reasons which have
often been given, but a better work of the kind has not yet been written, and,
with all its defects, the literary skill with which a problem of extraordinary
difficulty has been dealt is astonishing., The drynees of the subject 18 con-
tinually relieved by appropriate digressions. The book-is full of knowledge of
many kinds, though no special attempt iz made to exhibit it. It is also full
of judicious if somewhat timid -criticism, and, so far as 1 am qualified to judge,
I should: say, that though Blackstone did not emcumber himself with useless
learning, he knew nearly everything relating to the subject on which he wrote
which was at all worth knowing.”

The late: Professor Maitland (of whom Professor Dicey, expressing the cor -
sensus of opinion of many learned persons, says, “No Englishman has arisen
capable of' repeating the feat performed both by Bracton and by Blackstone
unless it be Maitland himself”), has said: “Bracton was rivaled by no Enghsh
juridical writer till Blackatone srose- five centuries afterwards. Twice in. the
history of England bas an Englishman had the motive, the courage, the power
to write a great readable, reasonable book about English law as a whole.” -

“It required, perhaps,” says Coleridge, in the preface to Lis edition of the
Commentaries, “the study necessarily imposed upon an editor to understand
fully the whole extent of praise to which the author is entitled; his materials
shoild ‘be seen in their crude and scattered state; the controversies examined,
of which the sum only is shortly given; what he has rejected, what he has for-
borne to say should be known; before his lenrning, judgment, taste, and, above
ell, his total want of self-display can be justly appreciated.” The writer in the
Dictionary of National Biography, in remarking upon this passage, says: “To
this just eulogy one need only add that Blackstone had formed the true con-
ception of an institutional work, which not merely should state- the principles
of existing law, but by mean: of ‘the learning out of use’ should explain their
growth. And so well did he cvrry out his plan that in the Commentaries there
is still -to be found the best general history of English law, needing compara-
tively little correction, and told with admirable clearness and apirit.” -

These are judicious statements of diseriminating lawyers and historieal
gcholars. The words of the one-sided.panegyrist sre not appealed to. Lawyers
in the United States have not been,.2s a rule, either po discriminatingly just,
or 80 severely harsh, as the critics in England. Blackstone has heen, on the
one hand, tdo slavishly followed, or, on the other,r neglected and disparaged
with too much prejudice. Of course the more eminent judges and the more
learned scholars have assessed his valués at-their -true worth. " Professor Ham.
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mond, in his edition of the Commentdries, does Blackstone full justice on all
occasions; he may even seem to have expended too much space in defending
him from.the attacks and aspersions of Bentham and Austin, His notes, how-
ever, constitute a valuable contribution to the Blackstone literature. Judge
Dillon reminds us of Maine’s judgment of certain of Hammond’s discussions
of the subject, where he tells us:

“Professor Hammond’s learned exposition, in his introduction to Sandars’
Justinian, of the classical distribution of the law and of Blackstione’s classi-
fication and arrangement based thereon attracted the attention and called forth
the commendation of Sir Henry Maine, who declared it to be ‘the best defense
he had seen.” ‘Early Law and Custom,’ chap. xi, p. 865 (American reprint).
Hammond’s Sandars’ Justinian, Introduction, p. xlii, ef seq. See, also, the
notes of the same learned scholar to his edition of Blackstone, vol. 1, p. 3186,
note 1; Ib., p. 330, note 2.”

Judge Dillon, likewise, in his Laws and Jurisprudence of Tngland ard
America, has discussed fully Blackstone's work and services, from which we
quote:

“By Blackstone’s time¢ the English law was sufficiently matured (as his
Commentaries show) to admit of being put into methodical form; and the need
for it arising from the mass of statutes and adjudged cas:s, and the insuffi-
ciency of existing text-books and treatises, préssed with inereasing urgency.
This great work could not have fallem into the hands of anyone better able
than Blackstone to perform it. He was by no means unfamiliar with the
practical work of the profession. He gave many studious years to the task of
preparation. He was, moreover, a consummate literary artist. In this respect
he has never been excelled,—and I must say that in my judgment he has never,
among legal elementary authors, been quite equaled. Even Bentham was forced
to admit that Blackstone was the ‘first of all institutional writers who taught
jurisprudence to speak the language of the scholar and the gentleman.’ His
generalizations are clear and concise; his historical researches minute and in
general remarkably accurate, and his book is not, like so many modern works,
a8 mere digest and arrangement of cases, but 8 systematic treatise. He had,
therefore, all the qualifications—learning, general and legal, professional experi-
ence, literary gifts, and an exquisite artistic sense—necessary for the work on
which he entered when he took his geat 1n 1758 as Vinerian Professor of Law
at Oxford.

“In judging of his Commentaries, we must not fall into the mistake that
some of Blackstone’s critics make, and look at them from a wrong point of
view. He was a teacher whose purpose was to set forth the English law as it
then existed, and not a reformer whose purpose was to point out its defects
with a view to its improvement. The two functions are, df course, not incom-
patible. But it 1s obviously not necessary in an institutional work whose design
is to state the law as it is, that the author shounld expose-and dwell upon the
defects and imperfections of the system which he is expounding.”

The examination of nearly ten thousand citations of Blackstone’s Commen-
taries in the reports of American courts from 1789 to 1915 leads inevitably to-
the conclusion that Blackstone is accepted in the United States ag an authori-
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tative expositor of the comnton law, Many courts do go further in their ex-
plorations of the sources of the common law, but they nearly always'end in
conceding that Blackstone had--eorrectly interpreted it. In England.there have
been judicial protests against his being taken as an “authority,” without neces-
sarily questioning the general correctness of his statements, but,. nevertheless,
it is said in the Dietionary of National Biography: “The Commentaries have
had a yet higher legal fame, having almost, but not quite, reached the dis-
tinction accorded to those treatises which as Blackstone himself says, ‘are
cited as authority . . . and do not entirely depend on the strength of their
quotations from older authors.’ His name is constantly heard in our courts,
and to this day judges fortify their decisions by quoting his statement of the
law.” And cven of his exposition of the English constitution, it is said in the
Encyeclopadia E -itannica (11th ed.): It is certain that a vast amount of con-
stitutional sentiment of the country has been inspired by its pages. To this
day Blackstone’s, eriticismm of the English constitution would probably express
the most profound political convietions of the majority of the English people.
Long after it has ceased to be of much practical value as an authority in the
courts, 1t remains an arbiter of all public discussions on the -law or the con-
stitution. On. such occasions the Commentaries are apt to be construed as
strictly as 1f they were a e¢nde.” .

The completest and most satisfactory discussion of the merits and influence
of the Commentaries is conta.ned in an article by Professor A. V. Dicey, in
The National Review for December, 1909, p..653. -The substance of the article,
which is entitled “Blackstone’s Commentaries,”” was delivered on June 12, 1908,
at All Souls College, Oxford. Professor Dicey says.that the permanent merits
of the work may be summed up in & few words. “The book is the work of an
eminent lawyer who was also & consummate man of letters; by virtue both
of his knowledge of law and of his literary genius he produced the one treatise
on the laws of England which must for all time remain & part of English
literature, The Commentiaries live by their style,” He then explaing that “the
command of style implies tne possession by an author of at least three rare
qualities: power of expression, clearness of aim, literary judgment or tact.”

Even Bentbam admitted Blackstone’s mastery of expression, saying that
Blackstone “first of all institutional writers, has taught jurisprudence to speak
the language of the scholar and gentleman,” and that his style is “correct,
elegant, unembarrassed, ornamented.” In respect to his clearpess of aim, he
intended to treat English law as a whole, and indubitably succeeded in his pur-
pose, he and Bracton alone, according to the testimony of Maitland, the greatest
of English legal historical scholars, achieving such a result. Im respect to his
literary judgment or tact, Professor Dicey says: “Of his supreme skill in the
use of literary judgment. no better example can be given than his unrivaled
success in blending the history with the expositior of English law. How to
achieve this combination is the problem which drives to despair any teacher
who undertakes to explain adequately and intelligibly the existing law of Eng-
land.” *“As illustrations of his skill,” says Piofessor Dicey further on, *“let
me refer to his account of the rise, the progress, and the gradual improve-
ment of the laws of England; to his sketch of the faudal system;: to his tale
of the doctrine of the benefit of clergy; to his explanation of the action of
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ejectment, where the solemn description of a portentor ) series of legal fictions
excites, and was intended to excite, not only interest, hut emusement; to his
explanation of the growth and neture of equity, which, at any rate till quite
recently, remained the best, as it was certainly the most readable, exposition
of & matter as to which the ideas even of trained lawyers exhibit no small
perplexity.”

Blackstone had hoped when he accepted the Vinerian Protessorship to found
a school of law at Oxford. He was disappointed in this. Compensation has
come, however, even in England., For there grew up, whether by repulsion or
otherwise, the analytical jurists of which Austin was the leader and Holland
a later builder; and then the historical jurists, ef which Maine was the leader,
and Maitland the master. The schools of jurisprudence at the English univer-
gities, too, while not what Blackstone dreamed of, are perhaps, coupled with
the work of the -evised system of the Inns of Court, doing a higher and more
needed work fo - legal scholarship. And again, Blackstone is the spirif, at
least, to which che American law schools owe their life. “We transplanted,”
says the late Professor James Bradley Thayer, “an Fnglish root, and nurtured
and developed it, while at home it was suffered to languish and die down.
It was the great experiment in the university teacaing of our law at Oxford,
in the third quarter of the eighteenth century, and the publication, a little
before the American Revolution, of the results of that experiment, which fur-
nished the stimulus and the exemplar for our own early attempts at systematie
legal educotion.”*

“To the example of the Vinerian Professorship,” says Professor Dicey, “is
distinctly due the foundation in Massachusetts of the professorial Chair where
Story expounded every portion of the law of IEngland and continued his pro-
fessorial labors even when raised to the beneb of the Supreme Court of the
United States. Kent, Story, and Marshall are merely a few among the many
distinguished American Jawyers who in spirit were the disciples of Blackstone.
The famous American law schools, such as those of Harvard, Yale, Columbia,
California, and Michigan, are in & real sense the fruit of his work and of his
ideas. It is idle to apply in any serious sense the term failure to the career
of a tcacher the force of whose genivs is felt and acknowledged in the univer-
gities where the most eminent professors of English law teach the prineiples
of the law of England to ..o citizens of that Republican Commonwealth, which
13 as much the work of the English people as is the constitutional monarchy
of England.”

In the words of this same distinguished Vinerian Professor, who recently
retired from his chair, and who cheerfully acknowledges the full debt that he,
and all the scholars and lawyers of the English-speaking world, owe to the
author of the Commeataries, Blackstone “will remain forever the eminent
lawyer, the perfeet professor, the consummate man of letters, whose geniu's
claimed and vindicated for English law its high and rightful place in the noble
literature of England.”

WILLIAM CAREY JONES.

* The Teaching of English Law at Universities, Liegal Essays, by James
Bradley Thayer,
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To give an accurate account of the editions prior {o the fifth, it
is necessary to distinguish the volumes.

Vol. I was first published in 1765 in a large broad-margined
quarto, bearing the title and imprint: Commentaries on the Laws
of England. By William Blackstone, Esq., Vinerian Professor of
Law and Solicitor-General to her Majesty. Oxford, printed at the
Clarendon Press, MDCCLXYV, pp. (xi) 473. In this edition the
preface is not dated, but in the second edition it bears the date
November 2, 1765, with a postseript dated November 2, 1766.
The Second KEdition of this volume, pp. (vii) 485, bears date,
MDCCLXVI. The Third, pp. (x) 485, MDCCLXVI1I. The
Fourth, pp. (x) 485, MDCCLXX.

Vol. 11. First Edition, pp. (viii) 520, App. xix, MDCCLXVI
(See note a.) Second Edition, pp. (viii) 520, App. xix,
MDCCLXVIJ. Third Edition, pp. (viii) 520, App. xix,
MDCCLXVIII. Fourth Edition, pp. (viii) 520, App. xix,
MDCCLXX.

Vol. I1I. First Edition, pp. (8) 455, App. xxvii, MDCCLXVIII,
Fourth Edition, pp. (viii) 455, App. xxvii, MDCCLXX,

Vol, IV. First Edition, pp. (viii) 436, App. vii, Index 39.
MDCCLXIX.

All the foregoing are in quarto. I suppose, from all the copies I
have been able to see, that when the first two volumes had reached
the fourth edition, the same numbering was given to the third and

(a) Volume IT has the same number of pages in all the early quartn editivns,
and it may be worth while to give a few of the distinguishing marks by which
cach edition 1ray be known, The first and second have a list of the errata
facing page 1, the first contains 12 lines, the second 7, whilé the third and
fourth have none.

Page 13, line 6, first edition reads never can be heir: second and followiag,
never can be their immediate heir. Page 21, line 4, first reads, collateral to
and issuing: second and following, collateral to or issuing. Page 02, line 8§,
first and second read broke: third and fourth, broken. First, second, and third
begin this page a high hand and end of our the fourth bomns as the busis,
ends arms. This is the best distinetion between the third and fourth editions,

Volume I1I, 1768, with second edition of I and 1I, has pages vi, xxvii, 455.
Appendix in front. 1770, marked fourth edition. 1769 with fourth edition
but not marked,

(xxxi)
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"fourth volumes, though they had not passed through any editions
between the first and fourth.

The first edition I have found in octavo is a Dublin reprint,
printed for John Exshaw, Henry Saanders, Boulter Grierson, and
James Williams (their names vary in the different volumes),
MDCCLXXI. It is curious that in this edition the author is
termed ‘‘Sir William Blackstone, one of his Majesty’s Justices of
the fonorable Court of Common Pleas,”” thouch in the English
editions this i8 not done until after his death. (Sce ninth edition,
pust.) This edition is ealled on the title page the fourth. So far
as I have collated it, 1t is based on the text of the third English
cdition.

The title ‘‘ Vinerian Professor of Law?’’ appears in the first, see-
ond, and third editions of volume I, but not in the first, second, or
third editions of volume lI, or in any edition of volumes III and
IV. With the fourth cdition it disappears entirely. The title of
Solicitor-General to the Queen remains in all title pages to the
ewghth inclusive, though Blackstone had resigned the office and
been succeeded by Mr. Ambler, when he took his seat on the K. B.,
vice Mr. Justice Yates in 1770.  (See 5 Burr. 2585 ; 3 Wils. 50.)

The Ifth Edition, Oxford, at the Clarendon Press,
MDCCLXXIIIL, printed for William Strahan, Thomas Cadell, and
Daniel Prince. 8vo., 4 vols. The pages of volumes I, II, and III
same with those of the first four editions; vol. IV, pages (viii) 443,
vii, Index'51. This was the first (Eng.) octavo edition. (Hist. of
Bl. p. 46, n.) |

The Sixcth Edition, London, printed for W. Strahan, T. Cadell
in the Strand, and D. Prince at Oxford, MDCCLXXIV, quarto
edition, title page otherwise same as above (5th). The pages of
volumes I, II, and III same with those of first five editions; volume
IV, pages (viil) 443, vii, Index 40.

The Seventh Edition, Oxford, at the Clarendon Press,
MDCCLXXYV, printed for William Strahan, Thomas Cadell, and
Daniel Prince, octavo, 4 volumes, substantially same with the fifth
editlion.

The Eighth Edition, title page same as above (5th and 7th eds.),
MDCCLXXVIIT; 8vo., 4 vols. By W. B., Esq., Solicitor-General.

The Nwth Edition, title page same except that the author’s
name now appears as ‘‘Sir W, B. Knt., one of the Justices of his
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Majesty’s Court of Common Pleas.’”’ ‘‘The Ninth Edition, with
the Last Corrections of the Author and continued to the Present
Time. By Ri. Burn, LL.D., London, printed for W. Strahan, T.
Cadell in the Strand, and D. Prince, Oxford, MDCCLXXXIIIL."
4 vols., 8vo. The Editor’s Advertiscment is dated July 20, 1783.

The Tentl Edition was published in 1787 by John Wilhams, lsq.
(with slicht additions, sce Clarke’s Bibl. Legum, p. 103; Bridg-
man’s Legal Bibl. p. 19), London, 4 vols., 6vo.

The Eleventh Edition, London, 1791, also by Williams. Adver-
tisement bears date January 12, 1791.

The Twelfth Edition {with portraits of the judges), with the
last corrections of the author and with notes and additions by
Edward Christian, Esq., Barrister at Law and Professor of the
Laws of England in the University of Cambridge, London, 1793—
1795. 4 vols., 8vo.

This edition is said to have been originally published in numbers,
cach number containing the portrait of a judge. This was done
by the publishers and disclaimed by the editor in his preface. The
portraits in Book III, the only volume of this edition I have had
a chance to examine, are these: William Earl of Mansfield, opposite
title page; Lord Ch. Baron Gilbert, opposite page 167; Sir John
Comyns, Kt., opposite page 320; Philip Earl of Ilardwicke, oppo-
gite page 426.

The Thirteenth Edition, by Christian, London, 1800. 4 vols,
8vo. (That of Dublin, 1796, 4 vols., 12mo., though called the thir-
teenth edition and having Christian’s notes, 1s doubtless fraudulent.
In the Dublin reprint, and the American, the notes are in an ap-
pendix to each book; but mentioned on the title page thus: ‘‘and
continued to the present time by Edward Christian, Esq., Barrister
at Law and Professor of the Laws of England in the University
of Cambridge.’")

The Fourteenth Edition, in 1803, with notes and additions, was
published by Edward Christian, Esq. Bridgman’s L. B., p. 20.
(Dr. IHHoffman in his course of Legal Study, p. 159, mentions this
ag Christian’s first edition, but this is evidently a mistake.)

The Fifteenth Edition, with notes by K. Christian, London, 1809,

The Sixtecnth Edition, with notes by J. F. Archbold (added to
Christian’s), London, 1811, 4 vols., royal 8vo. (See Camus, No.



XXX1V BIBLIOGRAPIIY OF THE COMMENTARIES,

2081 ; IToffman, p. 159.) I have never been able to find a copy of
the three last mentioned.

The Seventeenth Edition, with notes by J. T. Coleridge, London,
1825.

The Eighteenth Edition, with notes by J. Chitty, London, 1826
(often reprinted In America).

The Nineteenlh Edition, by Hovenden and Ryland, London,
1836, 18 deseribed in a Philadelphia reprint as ‘“with a life of
the author and notes by Christian, Chitty, Lee, Hovenden, and
Ryland,”” adding references to the American cases by a member of
the New York DBar.

The Twentieth Edition (with additions to the text) was by James
Stewart, London, 1841-1844,

The Twenty-first Edition, London, 1844, 4 vols., was cdited by
four members of the English Bar, viz.: Vol. I bv J. F. Harerave,
Vol. IT by G. Sweet, Vol. III by R. Couch, Vol. IV by W. N. Welsby.

The text of this edition was reprinted from the ninth cdition,
published by Dr. Burn after Blackstone’s death, and is therefore
more correct than that of the later editions generally.

This edition was reprinted in New York, 4 vols., 8vo., with notes
by Wendell.

It scems to have been the last English edition of the original
work which received any careful editorial supervision. Serjeant
Stephen’s New Commentaries founded on Blackstone, 4 vols., 8vo.,
appeared in 1841. ‘‘The Commentaries on the Laws of England,”’
by H. Broom and E. A. IIadley, 4 vols., 8vo., were first published
in 1869. In the preface to this work the writers say that the
fwenty-first edition of the Commentaries of Blackstone, containing
many valuable notes, had been placed at their entire disposal.

EARLY AMERICAN EDITIONS OF BLACKSTONE’S COM-
MENTARIES.

There was an American cdition in four volumes octavo published
1771-72, an account of which will be found in the preface. It
was by Robert Bell of Philadelphia, who in 1773 issued proposals
for *‘reprinting a second American edition in four volumes quarto,
at three dollars each volume. Those gentlemen who were subserib-
ers to the first edition in octavo, and now choose to possess the
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quarto edition, shall have their octavo (if not abused) exchanged
for the quarto on paying the difference between the prices.’”’

I have never seen a copy of this quarto edition, and doubt whether
it was published, especially as the edition of 1799 (see below) was
called the second American edition. Of the great number of copies
printed of the first, the only onc I have ever seen 18 in the Library
of the Supreme Court of Washington. It was ‘‘reprinted from
the British copy, page for page with the last edition,’’ viz., the
fourth, as may be seen by comparing page 109 of volume I, con-
taining the stat. 7 Geo. III, e. 59, not in the third edition or the
so-called fourth Dublin edition. The following curious note is
appended to the Table of Contents of the first volume :—

If any reader of this Edition meets with some words uncoms-
monly spelled. he 18 requested not hastily to blame the American
editor because Report saith that the last Brif:sh edition was cor-
rected under the immediale inspection of the learned author, and it
has of late been the practice of several great men to spell many
words in their own peculiar manner. Therefore the American
editor, to make this American edition a perfect transcript of the
last British edition, hath adhered to it as literally as possible.

This first edition was followed by the . e publisher with an
interesting appendix to Sir William Blackstone’s Commentaries on
the Laws of England, containing: I. Priestley’s Remarks relating
to the Dissenters. II. Blackstone’s Reply. 1I1. Priestley’s An-
swer. IV. The case of the late election of Middlesex [by Black-
stone]. V. Furneaux’s Letters to Blackstone concerning Tolera-
tion and Keligious Liberty. V1. Argument of Mr. J. Foster and
speech of Lord Mansfield in the cause between the City of London
and the Dissenters. America. Printed for the subseribers by
Robert Bell, at the late Union Library in Third Street, Philadelphia,
MDCCLXXIII. Parts I to IV contain pages iv, 119. Parts V
and VI contain pages xi1, 155, This volume is occasionally quoted
in the earlier American reports as App. Bl.

The Boston edition of 1799 has the following title page, which
from the notes prefixed appears to have been taken from the
eleventh Enclish edition of 1791: Commentaries on the Laws of
Encland. In Four Books. By Sir William Blackstone, Knt. One
of the Late Justices of His Majesty’s Conrt of Common Pleas. In
Four Volumes. Second American Edition, carefully reprinted
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from the last London Edition. Containing the Last Corrections of
the Author, the Additions by Richard Burn, LL.D., and Continued
to the Present Time, by John Williams, Esq. Vol. I. Book I
Printed at Boston, by I. Thomas and E. T. Andrews. Sold by
them at Faust’s Statue, No. 45, Newbury Street; by I. Thomas,
Worcester; by Thomas, Andrews, and Penniman, Albany; by
Thomas, Andrews, and Butler, Baltimore; and by E. S. Thomas,
Charleston, S. C. 1799.

Bound up with each volume but separately paged are Mr. Chris-
tian’s notes. The title page of those in Book I 1s this: Notes to
Blackstone’s Commeéntaries which are caleulated to Answer all the
Editions. By Edward Christian, Esq., Barrister at Law and Pro-
fessor of the Laws of England in the University of Cambridge.
Vol. V. Printed at Boston by I. Thomas and E. T. Andrews. Sold
by them at their Bookstore, Faust’s Statue, No. 45, Newbury Strect;
by said Thomas at Worcester; by Thomas, Andrews, and Penniman
at Albany;: and by Thomas, Andrews, and Butler at Daltimore.
Jan., 1801, (The Dublin edition in 12mo. of 1796 has them printed
in the same form, but paged continuously with the text. It also
mentions them in the title page, and in a note by the printer dated
Dec., 1796.)

Judge. Wilson, whose lectures were prep .red and delivered in
. 1790-91, though not published until 1804, » idently used a text of
Blackstone identical with that of the fourth English edition, as
may be seen by compariug hic extract on pages 83, 84, and 180 of
volume I. of his works with the text and notes of this edition, Book
L., pages 43, 49, ete.

Tucker’s edition, first published in 1803, of course follows the
latest text of the author’s own work (9th ed. 1783), though I have
noticed in some few places unimportant departure from it and re-

turn to the text of the earlier editions.
| WILLIAM G. HAMMOND.]



THE AUTHOR'S PREFACE.

Tae following sheets contain the substance of a course of lectures
on the laws of England, which were read by the author in the uni-
versity of Oxford. His original plan took its rise in the year 1753:
and, notwithstanding the novelty of such an attempt in this age and
country, and the prejudices usually conceived against any inno-
vations in the established mode of education, he had the satisfaction
to find (and he acknowledges it with a mixture of pride and grati-
tude) that his endeavors were encouraged and patronized by those,
both in the university and out of it, whose good opinion and esteem
he was prineipally desirous to obtain.

The death of Mr. Viner in 1756, and his ample benefaction to the
university for promoting the study of the law, produced about two
years afterwards a regular and public establishment of what the
author had privately undertaken. The knowledge of our laws and
constitution was adopted as a liberal science by general academieal
authority ; competent endowments were decrced for the support of
a lecturer, and the perpetual encouragement of students; and the
compiler of the ensuing commentaries had the honor to be elected
the first Vinerian professor.

In this situation he was led, both by duty and ineclination, to
investigate the elements of the law, and the grounds of our civil
polity, with greater assiduity and attention than many have thought
it necessary to do. And yet all, who of late years have attended
the public administration of justice, must be sensible that a mas-
terly acquaintance with the general spirit of laws and the principles
of universal jurisprudence, combined with an aceurate knowledee
of our own municipal constitutions, their original, reason, and
history, hath given a beauty and energy to many modern judicial
decisions, with which our ancestors were wholly unacquainted. If,
in the pursuit of these inquiries, the author hath been able to rectify
any errors which either himself or others may have heretofore
imbibed, his pains will be sufficiently answered: and, if in some
points he is still mistaken, the eandid and judicious reader will

(xxxvil)
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make due allowances for the difficulties of a search 86 new, so ex-
tensive, and so laborious.

The labor indeed of these researches, and of a regular attention
to his duty, for a series of so many years, he hath found inconsistent
with his health, as well as his other avocations: and hath therefore
desired the university’s permission to retire from his office, after
the conclusion of the annual course in which he is at present en-
caged. But the hints, which he had collected for the use of his
pupils, having been thought by some of his more experienced friends
not wholly unworthy of the publie eye, it is therefore with the less
reluctance that he now commits them to the press: though probably
the little degree of reputation, which their author may have ac-
quired by the candor of an audience (a test widely different from
that of a deliberate perusal) would have been better consulted by
a total suppression of his lectures ;—had that been a matter entirely
within his power.

For the truth is, that the present publication is as much the effect
of necessity, as it is of choice. The notes which were taken by his
hearers, have by some of them (too partial in his favor) been
thought worth revising and transecribing ; and these transeripts have
been frequently lent to others. Hence copies have been multiplied,
in their nature imperfect, if not erroncous; some of which have
fallen into mercenary hands, and become the object of clandestine
sale. Having therefore so much reason to apprehend a surrep-
titious impression, he chose rather to submit his own errors to the
world, than to seem answerable for those of other men. And, with
this apology, he commits himself to the indulgence of the publiec.

2 Nov. 1765.

POSTSCRIPT BY THE AUTHOR.

Notwithstanding the diffidence expressed in the foregoing
Preface, no sooner was the work completed, but many of its posi-
tions were vehemently attacked by zealots of all, even opposite,
denominations, religious as well as civil; by some with a greater,
by others with & less degree of acrimony. To such of these animad-
verters as have fallen within the author’s notice, for he doubts not
but some have escaped it, he owes at least this obligation, that they
have occasioned him from time to time to revise his work, in respect
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to the particulars objected to; to retract or expunge from it what
appeared %o be really erroneous; to amend or supply it when inae-
curate or defective; to illustrate and explain it when obseure. But
where he thought the objections ill-founded, he hath left, and shall
leave, the book to defend itself; being fully of opinion, that if his
principles be false and his doctrines unwarrantable, no apology
from himself can make them right; if founded in truth and reecti-
tude, no censure from others can make them wrong,

[2 Nov. 1766.]
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